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PKEFACE. 


When  the  First  Edition  of  this  work  was  published  in  1868 
the  High  Court  of  Admiralty  existed  as  a  separate  Court  with 
limited  jurisdiction,  and  its  jurisdiction  and  practice  were 
governed  by  Acts  of  Parliament  and  Bules  relating  exclusively 
to  that  Court.  In  November,  1875,  by  the  operation  of  the 
Judicature  Acts,  1878  and  1875,  the  High  Court  of  Admiralty 
was  consolidated  with  other  Courts  into  the  Supreme  Court  of 
Judicature ;  but  the  Admiralty  Court  Bules,  and  the  Forms  and 
methods  of  procedure  in  use  in  that  Court,  were  not  annulled, 
and  remained  in  force  in  Admiralty  actions  except  so  far  as  they 
were  varied  by  the  Bules  in  the  schedule  to  the  Judicature  Act, 
1873.  By  "  The  Bules  of  the  Supreme  Court  of  October,  1888,  * ' 
the  principal  Bules  of  the  Court  of  Admiralty,  namely  the  Bules 
of  1859  and  1871,  were  annulled  ;  but  at  the  same  time  it  was 
enacted  that  where  no  other  provision  was  made  by  the  Judica- 
ture Acts,  or  the  Bules  of  1888,  the  procedure  and  practice  then 
existing  should  remain  in  force.  Many  of  the  Bules  of  1888, 
and  the  numerous  subsequent  Bules  by  which  they  have  been 
amended,  contain  provisions  which  from  their  nature  are  not 
applicable  to  Admiralty  practice,  and  are  yet  framed  in  language 
which  would  seem  to  make  them  govern  every  branch  of  the 
High  Court  and  every  kind  and  method  of  procedure.  In  these 
circumstances  some  uncertainty  has  been  created  as  to  the 
extent  to  which  the  old  procedure  remains  in  force,  and  in 
writing  the  Second  Edition  of  this  work  it  was  found  to  be  no 
easy  task  to  weave  together  in  a  treatise  the  new  Bules  and 
the  remnants  of  the  old.  The  same  difficulty  still  exists  to 
some  extent,  although  during  the  long  period  which  has 
elapsed  since  1888  many  decisions  have  been  given  to  con- 
solidate and  develop  the  practice  in  Admiralty  actions. 
Another  difficulty  has  arisen  from  the  terms  expressing  the 
conditions  and  savings  under  which  Acts  of  Parliament  have 
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been  repealed  by  the  Statute  Law  Bevision  Acts.  Thus,  whilst 
the  15th  section  of  the  Admiralty  Court  Act,  1861,  is  repealed  by 
the  Statute  Law  Bevision  and  Civil  Procedure  Act,  1881,  and 
the  section  no  longer  appears  in  the  statutes  revised,  yet  as  the 
decision  in  the  case  of  The  Oemma,  [1899]  P.  285,  shows,  the 
section  is  for  all  practical  purposes  still  in  full  force  and 
effect. 

Great  pains  have  been  taken  to  cope  with  these  and 
similar  difficulties,  and  to  arrange  in  as  concise  and  methodical 
form  as  possible  the  various  regulations  which  now  affect 
Admiralty  jurisdiction  and  practice,  and  to  render  this  Edition 
a  safe  and  convenient  guide  to  the  existing  procedure. 

The  authors  are  greatly  indebted  to  Mr.  George  Grenville 
Phillimore,  of  the  Western  Circuit,  for  most  valuable  assist- 
ance rendered  in  the  preparation  of  this  Edition,  and  in 
correcting  the  sheets  for  the  press. 

To  the  Admiralty  Begistrar,  to  the  Chief  Clerk,  and  to  the 
other  officers  of  the  Admiralty  Begistry,  cordial  thanks  are 
due  for  assistance  most  freely  and  courteously  rendered  by  them 
in  the  revision  of  the  sheets  of  that  portion  of  the  work  relating 
to  practice  and  procedure.  The  Admiralty  Assistant-Begistrar 
has  also  very  kindly  revised  the  forms  of  bills  of  costs  to  be 
found  in  the  Appendix. 

Two  most  important  decisions,  one  in  the  case  of  The  Gemma 
above  mentioned,  and  the  other  in  the  case  of  The  Dictator, 
[1892]  P.  804,  both  pronounced  since  the  publication  of  the 
last  edition,  have  been  fully  discussed  at  the  end  of  the 
introduction  to  the  part  of  this  work  relating  to  jurisdiction  ; 
and  all  the  material  rules  of  Court  and  decisions  published  or 
reported  up  to  the  end  of  the  Easter  sittings  of  1902  have  been 
referred  to  either  in  the  text  of  the  book  or  the  Addenda. 

2Uh  May,  1902. 
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ADDENDA  AND  CORRIGENDA. 


Page  16,  note  (0.    Fot-  "  47  &  48  Vict.  c.  6  "  read  »'  47  k  4S  Vict.  c.  01 ." 

64,  note  (m).    Far  "  The   Oratitudine,  83   C.   Rob."  rciul   "  'Jlte    Oratihtdhtr 
8  C.  Rob." 

89,  note  (x).  Add  "  The  Cambridge,  Adm.  Div.,  Times,  June  18,  1902." 

96.  note  (rf).  ^Ai  "  n^  Ovingdmn  Grange,  [1902]  W.  N.  132." 

102,  note  (*).  ^irf  "  TJie  Poten,  Shipping  Gazette  Summary  for  1902,  p.  405." 

108,  note  (U).  Add  "  Th^  Myttery,  [1902  j  P.  115,  at  p.  121." 

181,  note  (/).  Add  "  The  Angutte  Legembre  [1902],  P.  123,  where  persons  who 
assisted  in  rendering  the  salvage  services  received  a  share  in  the  salvage 
award  although  the  master  of  the  salved  ship  did  not  wish  them  to 
assist." 

141,  note  (y).     Far  "  p.  780"  read  "  p.  495." 

147,  note  (ft).    Far  "  In  England  "  read  "  In  England  by." 

148,  note  Qd),    Far  "  s.  548  "  read  "  s.  547." 

163,  note  («).  "  The  Firefly,  Swa.  240,"  should  be  placed  first  at  the  head  of  the 
note. 

ir»6,  note  (<•).    Add  "  The  Waterlaa,  2  Dods.  433,  435,  where  Lord  Stowell  speaks 

of  salvage  as  ^jwt  liguidijuhnum.  * " 
167,  note  (w).    Add  "  The  Margery,  [1902]  P.  157." 

169,  note  (A).  Add  to  the  cases  in  this  note"  Tfte  Dunottar  Castle^  Weekly  Notes 
for  1902,  p.  70." 

192,  note  (a?).  Add  to  the  end  of  this  note  "  77m?  Wdlgvnde,  Adm.  Div.,  July  7, 
1902. 

202,  note  (r),  and  289,  note  (a).  Add  "  It  is  the  practice  in  Admiralty  to  give 
maintenance  and  wages  in  a  default  action  of  masters*  wages  in  rent  only 
np  to  the  date  of  the  writ.  The  Alrare«  Cahral,  1902,  D.  No.  533, 
Fol.  141,  Adm.  Div.,  May  5,  1902." 

221,  line  11.    Fixr  "  s.  187  (6) "  read  "  s.  197  (6)." 

251 ,  notes  (/)  and  (g).  See  also'T^e  Attsunta,  [  1 902]  P.  1 50,  where  it  was  held  that 
the  practice  in  Admiralty  of  allowing  the  owners  of  property  to  sue  as  such 
in  actions  of  rem  without  disclosing  their  names  on  the  writ  or  pleadings 
had  not  been  interfered  with  by  the  provisions  of  Order  XLVIIIa. 

467,  note  (r)      Far  "  The  Fiver  Lagano,  Asp.  281 "  read  "  TJie  River  Lagan 
6  Asp.  281." 

504,  line  15  from  top.  For  "having  a  counterclaim"  read  **  having  a  counter- 
claim to  answer." 

535,  note  (o).  Add  "  TIte  Grecian,  Shipping  Gazette  Summary  for  1902,  p.  374, 
where  a  shipping  casualty  appeal  from  a  Naval  Court  abroad  was  allowed, 
but  the  Board  of  Trade,  though  appearing  as  respondent,  was  not  condemned 
in  costs." 

540,  note  (/).     /V  »*  p.  801 "  read  "  p.  510." 
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liv  ADDENDA  AND   COBBIOENDA. 

Page  704 — 731.  The  forms  of  bills  of  costs  in  the  Appendix  must  now  be  read 
subject  to  the  alterations  rendered  necessary  by  the  following  notice  issued 
January  26, 1902,  by  the  Admiralty  Assistant  Itegistrar  : — 

Taxation  op  Costs. 
Under  the  authority  given  by  Rule  2  of  the  Supreme  Court  Rules,  January,  1900,  to 
revise  the  practice  as  ta  taxation,  the  following  allowances  and  charges  will  come  into 
operation  from  this  date : 

(1)  Attendance  in  chambers  on  hearing  of  a  summons  before  the  President  or  the 
judge  without  counsel,  and  except  on  a  summons  for  payment  out,  and  in  which  case 
the  allowance  will  remain  6s.  Sd.    Supreme  Court  Rules,  Appendix  K.,  No.  151. 

(2)  Copy  of  registrar's  report  for  client  (lay)  will  be  allowed. 

(8)  Fee  for  use  of  room  on  hearing  of  action  where  there  are  numerous  witnesses 
will  be  allowed.    The  official  receipt  must  be  produced  on  taxation. 

(4)  The  extra  payment — 6s  Sd. — ^for  a  commissioner  on  taking  an  affidavit  at  the 
Trinity  House  will  be  allowed.    Supreme  Court  Rules,  Xos.  199 — 201. 

Further  changes,  if  any,  will  be  notified. 

E.  S.  RoscoE, 

Jan,  25,  1902.  Assistant  Registrar. 


On  July  8,  1902,  certain  rules  of  the  Supreme  Court,  entitled  Rules  of  the  Supreme 
Court,  July,  1902,  and  ordered  to  come  into  operation  on  October  24th,  1902,  were  made, 
but  the  provisions  of  such  rules  do  not  apparently  in  any  material  respect  alter  or  modify 
any  of  the  rules  of  Court  more  especially  relating  to  the  practice  in  force  in  Admiralty 
actions. 


THE   JUEISDICTION   AND   PKACTICE 


OF  THE 


ENGLISH    COURTS    IN    ADMIRALTY 
ACTIONS    AND    APPEALS. 


INTRODUCTION. 


The  High  Court  of  Admiralfcy  of  England  from  earlj  times  ezeFcised 
jurisdiction  as  a  Court  of  Maritime  Jarisdiotion  (a),  and  was  anciently 
styled  the  Court  of  the  Lord  High  Admiral,  and  the  judge  who  presided  in 
it  was  called  the  Admiral's  lieutenant  or  deputy.  The  judge  of  the  Court 
in  recent  times  received  his  appointment  from  the  Crown.  Formerly  the 
Court  was  not  a  Court  of  record,  but  in  1861  it  was  constituted  a  Court  of 
record  by  statute  (b).  The  jurisdiction  of  the  Court  as  an  instance  Court 
must  not  be  confounded  with  the  jurisdiction  of  an  entirely  distinct 
character  in  prize  cases,  which  had  usually  been  conferred  on  the  judge 
of  the  Court  of  Admiralty  in  times  of  war(f).    The  Instance  Court  of 


(a)  As  an  emblem  of  this  jurisdiction 
the  silver  oar  of  the  Admiralty  was  placed 
on  the  table  before  the  judge  when  sitting 
in  Court.  For  the  date  and  history  of 
this  oar  see  a  paper  by  Sir  Trayers  Twiss, 
in    The   Nautical   Magazine  (toL  xItI., 

ft.  572),  and  The  CJorporation  Plate  and 
nsignia  of  Office  of  the  Cities  and  Towns 
of  England  and  Wales,  by  Llewellyn 
Jewitt,  edited  and  completed  by  W.  H. 
St.  John  Hope,  London,  1895,  Introduc- 
tion, p.  Ixiii.  See  also  a  letter  of  Sir 
Francis  Jeune  to  the  editor  of  The 
Times,  Times  Newspaper,  June  18,  1897. 
(h)  24  Vict.  c.  10,  s.  14.  This  section 
is  repealed  by  the  Statute  Law  Revision 
Act,  1881  (44  &  45  Vict.  c.  59) ;  but  see 
now  the  Judicature  Act,  1873,  s.  16. 
According  to  a  placUa  in  Cur.  AdmiraU 
iUt,  15  Rich.  2.  cited  by  Sir  Travers 
Twiss  in  his  edition  of  The  Black  Book  of 
the  Admiralty  (vol.  i.  p.  67,  note  (0),  the 
Court  of  Admiralty  was  at  that  time  a 
Court  of  record.  The  Vice-Admiralty 
Courts  abroad,  abolished  by  the  Colo- 
nial Courts  of  Admiralty  Act,  1890 
(53  &  54  Vict.  c.  27),  s.  17,  were  not 
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Courts  of  record.  Smith  v.  NieolU,  5 
Bing.  N.  C.  208.  See  ThomlinsorCi  Ctue, 
12  Co.  104. 

(c)  The  prize  jurisdiction  exercised  by 
the  Court  of  Admiralty  does  not  fall  within 
the  scope  of  this  work.  The  judge  had. 
under  certain  circumstances,  jurisdiction 
to  decide  matters  concerning  booty  of  war. 
3  &  4  Vict.  c.  65,  s.  22.  Banda  ^  Kirwee 
Boottj,  L.  R.  1  A.  &  E.  109  ;  4  A.  &  E.  436. 
The  former  prize  jurisdiction  of  the  High 
Court  of  Admiralty  is  in  future  to  be 
exercised  by  the  High  Court  in  England, 
and,  subject  to  Rules  of  Court,  aU  causes 
and  matters  within  such  jurisdiction  are 
to  be  assigned  to  the  Probate,  Divorce, 
and  Admiralty  Division  of  the  Court. 
The  Supreme  Court  of  Judicature  Act, 
1891  (54  &  55  Vict.  c.  53),  s.  4. 

Stat.  5  Geo.  4,  c.  118,  "An  Act  to 
amend  and  consolidate  the  Laws  relating 
to  the  abolition  of  the  Slave  Trade,"  pro- 
vided (8.  28)  that  decisions  of  doubtful 
claims  to  slave  bounties  should  be  sum- 
marily determined  by  the  judge  of  the 
Court  of  Admiralty,  See  Br.  &  L.  148. 
And  although  that  section  is  now  repealed 

1 


INTRODUCTION. 


Admiralty  originallj  ezerciBed  not  onlj  civil  but  criminal  jurisdiction  (if)  ; 
now  offences  committed  within  the  jurisdiction  of  the  Admiralty  are 
triable  before  the  ordinary  tribunals  (e).  The  Court  also  in  former  times 
possessed  authority  to  administer  discipline  in  the  Royal  Navy,  but  that 
portion  of  its  jurisdiction  is  now  exercised  by  Naval  Courts  Martial  (/). 

It  is  impossible  accurately  to  trace  the  history  of  the  Court,  for  the  early 
records  relating  to  its  origin  are  doubtful  and  obscure  (^).  The  juris- 
diction of  the  Crown  concerning  maritime  matters  seems  to  have  been 

sioners  of  oyer  and  terminer,  under  the 
king's  great  sen],  the  indictment  being 
first  found  by  a  grand  jury  of  twelve  men, 
and  afterwards  tried  by  a  petty  jury,  and 
that  the  course  of  proceedings  should  be 
according  to  the  law  of  the  land." — 
Stephen's  BUtck*ttme^  book  6,  c.  14. 
See  Reg.  v.  And^tm,  L.  R.  1  C.  C.  R.  161  ; 
R(^.  V.  Keyn.  2  Ex.  D.  63.  Tlte  Queen  v. 
Carr,  10  Q.  B.  D.  76,  86.  The  provisions 
of  this  statute  were  afterwards  extended 
by  39  Geo.  3,  c.  37 ;  46  Geo.  3,  c.  54  : 
7  «c  8  Geo.  4,  c.  29  ;  4  &  5  Wm.  4,  c  ,SG  ; 
7  &  8  Vict.  c.  2,  and  various  other  statutes. 
The  Criminal  Law  Consolidation  Acts 
provide  generally  that  all  offences  men- 
tioned in  those  Acts,  committed  within 
the  jurisdiction  of  the  Admiralty,  shall  be 
dealt  with,  inquired  of,  tried,  and  deter- 
mined in  any  county  or  place  in  England 
or  Ireland  in  which  the  offender  shall  be 
apprehended  or  be  in  custody  in  the  same 
manner  in  all  respects  as  it  they  had  been 
actuaUy  committed  in  the  countv  or  place. 
24  &  25  Vict.  c.  100,  s.  68 ;  c.  96,  s.  115  ; 
c.  97,  8.  72.  As  to  offences  committed  in 
the  territorial  waters  of  His  Majesty's 
Dominions,  see  41  &  42  Vict  c.  72.  As 
to  coinage  offences,  see  24  6:  25  Vict.  c.  99, 
s.  36. 

(/)  See  13  Car.  2,  s.  1,  c.  9  (repealed, 
22  Geo.  2,  c  S3,  s.  1)  ;  22  Geo.  2,  c.  33 
(repealed,  23  &  24  Vict.  c.  123,  s.  86)  ; 
29  &  30  Vict.  c.  109,  especially  s.  lOO. 
The  Vice-Admiralty  Courts  abroad,  the 
places  of  which  have  been  taken  for  the 
most  part  by  the  Courts  appointed  Colonial 
Courts  of  Admiralty  under  53  &  54  Vict, 
c.  27,  had  jurisdiction  by  statute  in  all 
cases  of  breach  of  the  regulations  and 
instructions  relating  to  Her  Majesty's 
navy  at  sea.    26  Vict.  c.  24,  s.  11. 

{g)  Two  volumes  of  selections  from  the 
records  of  the  High  Court  of  Admiralty, 
entitled  Select  Pleas  of  the  Court  of 
Admiralty,  vol.  1,  A.D.  1390—1404  and 
1527—1545  ;  vol.  2,  A.D.  1547—1602,  and 
edited  by  Reginald  G.  Marsden,  have  been 
recently  published  bv  the  Selden  Society 
[Selden  Society's  Publications,  vol.  vi.  for 
1892,  and  vol.  xi.  for  1897].  In  the  intro- 
ductions to  these  volumes  will  be  found  an 
account  of  the  early  jurisdiction  of  the 
Court  of  Admiralty  in  cases  of  piracy  or 
spoil,  from  which  it  is  inferred  the  exist- 
ing jurisdiction  of  the  Admiralty  Court 
sprang. 


by  the  Slave  Trade  Consolidation  Act, 
1873  (36  &  37  Vict.  c.  88),  the  19th  section 
of  the  last-mentioned  Act  confers  similar 
powers  on  the  High  Court  of  Admiralty. 
The  Pacific  Islanders'  Protection  Acts,  1872 
and  1875  (35  k  36  Vict.  c.  19 ;  38  &  39 
Vict.  c.  51),  confer  a  similar  jurisdiction 
In  cases  of  offences  under  those  Acts. 

(d)  The  IlermleM,  2  Dods.  353,  371  ; 
R^.  V.  Keyn,  2  Ex.  D.  63.  See  the  judg- 
ments of  Sir  Robert  Phillimore  in  that 
case,  2  Ex.  D.  66.  See  also  the  judgments 
of  Lord  Justice  Brett  (2  Ex.  D.  148)  ;  and 
Lord  Chief  Justice  Cockbum  in  the  same 
case(2Ex.  D.  162— 169). 

"  But  the  jurisdiction  of  the  Admiral, 
though  largely  asserted  in  theory,  was 
never,  so  far  as  I  am  aware,  except  in  the 
case  of  piracy  .  .  .  which  was  triable 
everywhere  exercised,  or  attempted  to  be 
exercised,  in  respect  of  offences  over  other 
than  English  ships."  Per  Lord  Chief 
Justice  Cockbum,  Reg.  v.  Xeyn,  2  Ex.  D. 
169.    See  also  The  Herculesy  2  Dods.  371. 

(e)  "  The  Admiralty  Court  hath  cogni- 
zance of  all  crimes  and  offences  committed 
either  upon  the  sea,  or  on  the  coasts  out 
of  the  body  or  extent  of  any  English 
county  ;  and,  by  stat.  15  Rich.  2,  c.  3,  of 
death  and  mayhem  happening  in  great 
ships  being  and  hovering  in  the  main 
stream  of  great  rivers  below  the  bridges. 
But  as  this  Court  proceeded  without  jury 
in  a  method  much  conformed  to  the  civil 
law,  the  exercise  of  a  criminal  jurisdiction 
there  was  contrary  to  the  genius  of  the 
law  of  England  ;  insomuch  as  a  man 
might  be  there  deprived  of  his  life  by  the 
opinion  of  a  single  judge,  without  the 
judgment  of  his  peers.  And  besides,  as 
innocent  persons  might  thus  fall  a  sacrifice 
to  the  caprice  of  a  single  man,  so  very 
gross  offenders  might  and  did  frequently 
escape  punishment ;  for  the  rule  of  the 
civil  law  is  that  no  judgment  of  death  can 
be  given  against  offenders  without  proof 
by  two  witnesses,  or  a  confession  of  the 
fact  by  themselves.  This  was  always  a 
great  offence  to  the  English  nation,  and 
therefore  in  the  eighth  year  of  Henry  VI. 
it  was  endeavoured  to  apply  a  remedy  in 
parliament,  which  then  miscarried  for 
want  of  the  royal  assent.  However,  by 
the  statute  28  Henry  8,  c.  15,  it  was 
enacted  that  all  treasons,  felonies,  rob- 
beries, murders,  and  confederacies  on  the 
sea  or  wnthin  the  juris<liction  of  the 
Admiralty  should  be  tried  by  oommis- 
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eBtablisbed  at  a  very  remote  period,  bat  it  is  difficult  to  ascertain  to  whom 
the  exercise  of  this  power  was  first  entrusted,  or  in  what  manner  it  was 
originallj  (A)  exercised .  It  seems,  however,  that  the  process  of  the 
ordinary  Courts  of  common  law  originally  depended  upon  venue,  and  did 
not  extend  to  matters  happening  upon  the  sea. 

Very  early  records  refer  to  an  officer  of  state,  to  whom  the  keeping  of 
the  sea  was  entrusted  by  the  Grown.  He  seems  to  have  been  called  custos 
maris,  and  in  later  times  Admiral.  Whether  judicial  functions  were 
originally  conferred  upon  him  or  not  may  be  matter  of  doubt,  but  as  soon 
as  maritime  affairs  began  to  assume  importance,  matters  happening  at 
sea,  and  not  within  any  county  fh)m  whence  a  jury  could  be  summoned, 
requiring  judicial  investigation,  were  referred  to  him  for  adjudication. 
At  what  period  a  regular  tribunal  for  the  exercise  of  the  duties  thus  cast 
upon  the  Admiral  was  first  erected  is  a  question  much  debated  among 
antiquaries,  but  it  is  certain  that  in  the  reign  of  Edward  III.  the  Court 
of  the  Admiral  was  firmly  established,  and  in  the  succeeding  reign  it  was 
sufficiently  powerful  to  assert  prominent  jurisdiction  (i). 


(A)  Much  curious  information  respect- 
ing the  early  history  of  the  Court  will  be 
found  in  the  works  cited  below,  not  a  few 
of  which  display  prodigious  research  : — 

Spelman,  Admiralty  Jurisdiction,  p. 
217.  Lambard*8  Archion,  p.  49.  The 
Fourth  Institute:  Admiralty  Court. 
Prynne  on  the  Fourth  Institute.  Zouch 
on  Admiralty  Jurisdiction.  Bir  John 
Borough's  Sovereig^nty  of  the  British  Seas, 
1651.  Sir  Thomas  Ridley's  View  of  the 
Oivil  and  Ecclesiastical  Law,  1607. 
Godolphin  on  Admiralty  Jurisdiction. 
The  Maritime  Dicieology,  John  Hezton, 
1664.  Sir  L.  Jenkins'  Argument.  Wynne's 
Life  of  Sir  L.  Jenkins,  voL  1. 1 774.  Browne 
on  the  Civil  Law.  Preface  to  Pritchard's 
Digest.  Edwards  on  Admiralty  Juris- 
diction. Preface  to  Hall's  edition  of 
Olerke's  Praxis  Curias  Admiralitatis 
Anglise.  Selden's  Mare  Clausum,  book  2, 
cc  15  &  16.  •  See  slso  voL  vi.  and  toI.  xi. 
of  the  Selden  Society's  Publications, 
referred  to  rHjrra,  p.  2,  and  The  Office  of 
the  Vice  Admiral  of  the  Coast,  Sir 
Shenton  Baker,  Bt.,  1884.  See  also 
R.  V.  49  Ca»Ju  of  Brandy,  8  Hagg.  257  ; 
Lord  WartUn  of  C'tnque  Porta  v.  King  in 
kU  offiee  of  Admiralty^  2  Hagg.  438. 

The  Yjirious  authorities  are  discussed 
with  great  learning  and  research  in 
«eyeral  judgments  in  the  American 
Admiralty  Courts.  In  the  case  of  Be 
Lotto  V.  Boit^  2  GaUison,  899,  Mr.  Justice 
8tory  reviews  the  early  authorities  in  a 
most  masterly  judgment.  The  conclusions 
at  wkich  the  learned  judge  arrives  are, 
however,  startling,  and  are  disputed  with 
great  force  of  reasoning  by  Mr.  Justice 
Johnson  in  Ramgayy.  Auegre,  1 2  Wheaton, 
611,  ^23.  See  also  United  States  v.  i\>u? 
Bedford  Bridge,  1  Wood  &  Min.  401  ; 
Clinton  v.  Brig  Hannah,  Bee,  419.  All 
these  «ase8,  especially  the  two  first,  are 
worthy  d  attentive  study. 


(i)  "Yet  though  there  were  many 
Admirals  before  the  time  of  Ed.  III.,  yet 
I  find  not  that  they  had  any  jurisdiction 
therein  ;  .  .  .  They  had  the  keeping  of 
the  seas  and  fuU  authority  by  the  king's 
commission  to  invade  among  and  spoile 
all  French  merchants.  So  that  in  »iort 
they  were  admirals  for  militarr  action, 
not  for  civil  jurisdiction." — Spelman^n 
Admiralty  Juriidicti^nj  p.  221.  "And 
concerning  the  Admiralty,  I  think  that 
the  decision  of  marine  causes  was  not  put 
out  of  the  King's  House  and  committed 
to  the  charge  of  the  Admiral  until  the 
time  of  King  Edward  III." — Lamhard'a 
Archion,  p.  49.  See  also  the  judgment  in 
The  Little  Joe,  Stewart's  V.-Adm.  404. 
"  It  is  true  that  in  Hale's  Pleas  of  the 
Crown,  voL  ii.  p.  12,  it  is  stated  that 

Srior  to  the  35  Ed.  8,  the  Court  of  King's 
iench  most  certainly  had  usually  cogni- 
zance of  treasons  and  felonies  done  on  the 
high  seas,  though  out  of  the  boundaries  of 
counties,  and  it  was  presented  and  tried 
by  men  of  the  adjacent  counties,  so  that, 
says  the  writer,  even  in  these  cases  of 
felonies  and  treasons  committed  on  the 
narrow  seas,  the  King's  Bench  or  special 
commissions  of  oyer  and  terminer  nad  a 
concurrent  jurisdiction  with  the  Court  of 
Admiralty.  In  proof  of  this  eight  cases 
are  cited,  of  which  one  had  occurred  in 
the  time  of  Ed.  I.,  four  in  that  of  Ed.  II.. 
and  three  in  that  of  Ed.  III.  The  original 
editor  of  Hale's  work  has  given  us  in  a 
note  from  the  recortls  the  details  of  the 
cases  referred  to  by  the  author,  from 
which  it  appears  that  four  were  of  the 
nature  of  a  civil  remedy,  and  as  it  would 
seem  were  properly  within  the  jurisdiction 
of  the  King's  Bench  ;  four  were  cases  of 
piracy,  which  may  have  been  dealt  with 
on  the  principle  that  piracy  is  triable  any- 
where and  everywhere. ...  At  all  events, 
it  appears  that  the  Court  of  King's  Bench 
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Aboat  the  time  of  the  Crasades,  courts  were  established  in  the 
Mediterranean,  which  had  general  maritime  jarisdiction,  and  took 
cognizance  of  controversies  respecting  freight,  damage  to  goods  shipped, 
mariners*  wages,  and  maritime  contracts  in  general.  The  proceedings  in 
these  courts  were  after  the  method  of  the  civil  law,  which  was  the  foun- 
dation of  the  general  system  of  jurisprudence  prevailing  in  the  countries 
on  the  continent  of  Europe.  In  England  the  Admiral  organized  his  Court 
after  the  same  model,  and  encouraged  by  the  example  of  these  foreign 
tribunals,  soon  laid  claim  to  a  jurisdiction  as  extensive  as  that  possessed 
by  them.  Those  persons  in  the  realm  who  were  favourably  inclined 
towards  the  civil  law,  lent  active  support  to  these  pretensions,  and  urged 
that  commerce  would  be  facilitated  if  the  rules  of  maritime  law  recognized 
by  the  trading  nations  of  the  continent  were  adopted  in  this  country,  and 
administered  by  a  Court  specially  constituted  to  take  cognizance  of  such 
matters  (A:).  But  the  people  at  large  were  adverse  to  encouraging  a 
method  of  proceeding  introduced  from  abroad.  They  were  attached  to 
the  institution  of  trial  by  jury,  and  jealous  of  the  civil  law,  and  they 
determined  to  prevent  the  Admiralty  Court  encroaching  upon  the  juris- 
diction of  the  tribunals  at  Westminster  (/). 


in  dealing  with  cases  below  low  water 
mark  was  deemed  to  be  exceeding  its 
anthoritj.  .  .  .  For  Lord  Hale  informs 
us  that  *  this  jurisdiction  of  the  common 
law  courts  in  cases  of  felonies  and  treasons, 
and  other  crimes  committed  upon  the  seas, 
was  interrupted  by  a  special  order  of  the 
king  and  his  council  in  the  35  £d.  IT  I., 
and  by  a  supersedeas  shortly  afterwards/  " 
See  judgment  of  Chief  Justice  CJockbum, 
Reg,  V.  Keyn,  2  Ex.  D.  163,  166,  167. 

"  The  jurisdiction  of  the  Lord  Admirall 
is  yerie  antient  and  long  before  the  reign 
of  Edward  the  third,  as  some  have  sup- 
posed, as  may  appear  by  the  laws  of 
Oleron  (so-called  for  that  they  were  made 
by  King  Richard  the  first  when  he  was 
there)  that  there  had  been  an  admirall 
time  out  of  minde,  and  by  many  other 
antient  records  in  the  reignes  of  Henrie 
the  third,  Edward  the  first,  and  Edward 
the  second,  is  most  manifest.*' — 2  Co.  Litt. 
260  b. 

"  In  my  perusal  of  the  Black  Book  of 
the  Admiralty  there  preserved  (of  as  great 
authority  with  them  as  the  Black  and 
Red  Books  in  the  Court  of  Exchequer  are 
there),  pp.  24 — 27, 1  found  an  ordinance 
made  at  Ipswich  in  the  reign  of  King 
Henry  I.,  by  the  admirals  of  the  north 
and  west  and  other  lords,  and  of  divers 
kings  before  that  time,  containing  the 
manner  of  outlawing  and  banishing  per- 
sons attainted  of  felony  or  trespass  in  the 
Admiral's  Court ;  the  former  whereof  is 
there  recorded  at  large,  by  which  it  is 
apparent  that  there  was  an  Admiral's 
Court,  and  proceedings  in  it  even  in 
criminal  and  capital  causes  relating  to 
mariners  and  seamen  (as  well  as  in  civil), 
in  the  reign  of  King  Henry  I.,  derivecl 
from  our  ancient  Saxon  Kings  Alfreil, 


Edgar,  Ethelred,  and  others  who  had  the 
dominion  of  the  British  Ocean,  which 
continued  in  use  till  the  reign  of  King 
Richard  I." — Prynne  on  the  Fourth  Instu 
tute^  p.  106.  Many  other  ancient  docu- 
ments are  cited  by  this  learned  author. 

The  Black  Book  of  the  Admiralty  is  an 
ancient  compilation  of  laws,  ordinances, 
and  records  in  support  of  the  authority 
and  jurisdiction  of  the  Court.  It  is  said 
by  some  to  have  been  compiled  in  the 
reign  of  Ed.  III.,  though  it  contains  con- 
siderable additions  of  a  later  period.  Mr. 
Justice  Story  (2  Gallison,  403)  speaks  of 
the  book  as  "  of  the  highest  authority  in 
matters  concerning  the  Admiralty."  After 
being  long  supposed  to  be  lost,  the  Black 
Book  of  the  Admiralty  was  again  brought 
to  light  in  1873,  having  been  discovered 
among  other  records  belonging  to  the 
Admiralty  Registry  on  the  removal  of 
that  office  to  the  building  formerly  occu- 
pied by  the  Probate  Registry  in  Doctors' 
Commons.  It  is  now  preserved  at  the 
Royal  Courts  of  Justice.  In  1871,  under 
the  direction  of  the  Master  of  the  Rolb, 
an  edition  of  the  Black  Book  of  the 
Admiralty,  with  an  Api)endix,  was  edited 
by  Sir  Travers  Twiss,  who  restored  the 
text  from  copies  then  known  to  exist. 
See  Monumenta  Juridica  —  The  Black 
Book  of  the  Admiralty,  with  an  Appendix, 
vol.  i.  1871. 

(Jc)  *'  From  the  common  acceptance  of 
the  sea  laws  in  other  nations  is  inferred 
the  acceptance  of  them  in  England.  .  .  . 
That  the  trafficking  and  sea  trading  is 
different  from  the  bargaining  and  trai&ng 
at  land,  and  that  therefore  in  all  foreign 
nations  they  have  their  distinct  judica- 
tories, guided  by  distinct  laws." — Exton, 

(l)   A  similar  feeling  seems  to  have 
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In  the  13th  year  of  Richard  II.  an  Act  was  passed,  entitled  *^  An  Act 
concerning  what  things  the  Admiral  and  his  deputy  shall  meddle/^  The 
Act  recites  that  great  and  common  clamoor  had  been  made,  for  that  the 
Admirals  and  their  deputies  held  sessions,  accroaching  to  them  greater 
authority  than  belonged  to  their  office,  in  prejudice  of  the  King  and  the 
common  law  of  the  realm,  and  in  destruction  and  impoverishing  of  the 
common  people,  and  enacts  as  follows : — ^'  That  the  Admirals  and  their 
deputies  shall  not  meddle  from  henceforth  of  anything  done  within  the 
realm,  but  only  of  a  thing  done  upon  the  sea,  as  it  hath  been  used  in  the 
time  of  our  noble  prince  King  Edward,  grandfather  of  our  lord  the  King 
that  now  \B^'{m).  Although  this  statute  was  no  doubt  intended  to  prevent 
the  Court  exercising  any  jurisdiction  except  concerning  things  wholly  and 
exclusively  done  upon  the  sea,  the  Admiralty  Court  does  not  seem  to  have 
acquiesced  in  any  such  interpretation  of  it.  The  civil  lawyers  stoutly 
contended  that  the  statute  did  not  apply  to  contracts,  and  the  Court 
continued  to  assert  the  disputed  jurisdiction;  so  that  after  a  little  time 
the  l^slature  found  it  necessary  to  pass  another  statute  couched  in  more 
explicit  language. 

In  the  15th  year  of  Kichard  II.  an  Act  was  passed  which  enacted  as 
follows  : — '*  It  is  declared,  ordained  and  established  that  of  all  manner  of 
contracts,  pleas,  and  quarrels,  and  all  other  things  rising  within  the  bodies 
of  the  counties  (n)^  as  well  by  land  as  by  water,  and  also  of  wreck  of  the 


been  entertained  in  later  times  in  America. 
The  MaBsachnsetts  House  of  Representa- 
tives, in  the  contest  before  the  Revolu- 
tion, passed  the  following  resolution : — 
"  That  the  extension  of  the  powers  of  the 
CJourt  of  Admiralty  within  this  province 
is  a  most  violent  infraction  of  the  rij^ht  of 
trials  by  juries  ;  a  right  which  this  House, 
upon  the  principles  of  their  British  ances- 
tors, hold  most  dear  and  sacred/'  See 
United  Statea  v.  Aew  Bedford  Bridge^ 
1  Wood  &Min.  401. 

(m)  13  Rich.  2,  st.  1,  c.  5.  This 
statute  is  repealed  by  the  Civil  Procedure 
Acts  Repeal  Act,  1879  (42  &  43  Vict, 
c  59),  which,  however,  provides  that  such 
last-mentioned  Act  shall  not  revive  or 
restore  any  jurisdiction,  .  .  .  matter,  or 
thing  not  existing  or  in  force  at  the 
passing  of  the  same. 

(n)  "That  arm  or  branch  of  the  sea 
which  is  within  the  fancea  terrte^  where 
a  man  may  reasonably  disceme  between 
shore  and  shore,  is,  or  at  least  may  be, 
within  the  body  of  a  county."  Hale,  De 
Jure  Maris,  Harg.  Law  Tracts,  p.  10. 
See  CaMJttable't  Ca%e^  o  Rep.  106 ;  Reeve*R 
Hist,  of  English  Law,  vol  3,  198,  note  ; 
3  Inst.  c.  49 ;  R,  v.  Bruee^  2  Leach,  C.  C. 
1093  ;  The  Pauline,  2  W.  Rob.  358  ;  and 
The  Sa^nia,  Lush.  410.  Sir  Matthew 
Hale  thus  describes  the  jurisdiction  of  the 
Court,  Hist.  Co.  Law,  35  :  **  The  jurisdic- 
tion of  the  Admiral  Court  as  to  the  matter 
of  it  is  confined  by  the  laws  of  this  realm 
to  things  done  upon  the  high  sea  only,  as 
depredations  and  piracies  upon  the  high 
sea;    offences  of  masters  and  mariners 


upon  the  high  sea  ;  maritime  contracts 
made  and  to  be  executed  upon  the  high 
sea;  matters  of  prize  and  reprisal  upon 
the  high  sea.  But  touching  contracts  or 
things  made  within  the  bodies  of  English 
counties,  or  upon  the  land  beyond  the  sea, 
though  the  execution  thereof  be  in  some 
measure  upon  the  high  sea,  as  charter- 
mrties  or  contiacts  made  even  upon  the 
high  sea  touching  things  that  are  not  in 
their  own  nature  maritime,  as  a  bond  or 
contract  for  the  payment  of  money,  so  also 
of  damages  in  navigable  rivers,  within  the 
bodies  of  counties,  things  done  upon  the 
shore  at  low  water,  wreck  of  the  sea,  &c. 
These  things  belong  not  to  the  Admiralty 
jurisdiction,  and  tnus  the  common  law 
and  the  statutes  13  Rich.  2,  c.  15,  15 
Rich.  2,  c.  3,  confine  and  limit  their 
jurisdiction  to  matters  maritime,  and  such 
only  as  are  done  upon  the  high  sea.'* 

The  views  adopted  by  Mr.  Justice 
Story  are  very  different  from  those  of  Sir 
M.  Hale.  But  the  great  eminence  of  the 
distinguished  American  judge  renders  his 
opinion  of  weight,  even  though  opposed 
to  the  notions  commonly  received  and 
acted  upon  in  England.  In  the  judg- 
ment in  De  Lotto  v.  Boit  (2  Gallison, 
467),  the  following  passages  occur: — 
"  That  the  common  law  interpretation  of 
the  statutes  abridged  the  jurisdiction  to 
things  wholly  and  exclusively  done  upon 
the  sea.  That  this  interpretation  is 
indefensible  upon  principle,  and  the  deci- 
sions founded  upon  it  are  inconsistent 
and  contradictory.  That  the  interpreta- 
tion of  the  same  statutes  by  the  Admiralty 
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sea,  the  Admiral's  Coart  shall  have  no  manner  of  cognizance,  power,  nor 
jurisdiction ;  but  all  such  manner  of  contracts,  pleas,  and  quarrels,  and  all 
other  things  rising  within  the  bodies  of  counties,  as  well  by  land  as  bj 
water,  as  afore,  and  also  wreck  of  the  sea,  shall  be  tried,  determined,, 
discussed  and  remedied  by  the  laws  of  the  land,  and  not  before  nor  by  the 
Admiral  nor  his  lieutenant  in  any  wise''  (o). 

These  enactments  created  a  formidable  barrier  against  the  encroachments 
of  the  Admiralty,  but  the  judges  of  the  Court  cherished,  notwithstanding^ 
the  idea  of  general  jurisdiction  over  maritime  causes,  and  refused  obedience 
to  statutes,  the  justice  of  which  they  did  not  acknowledge  (p).  Whenever 
an  opportunity  offered,  they  seem  to  have  asserted  forbidden  juiisdiction^ 
and  although  the  proceedings  in  the  Court  were  frequently  stayed  by  the 
process  of  prohibition,  it  was  found  necessary  to  provide  a  more  effectual 
check.  Accordingly  in  the  reign  of  Hen.  IV.  an  Act  (q)  was  passed  to 
give  a  direct  remedy  to  persons  wrongfully  pursued  in  the  Court.  It  enacts 
that  the  statute  and  the  common  law  be  holden  against  the  Admiral  and  his 
lieutenant,  and  that  the  party  grieved  shall  have  his  action  on  the  case 
against  him  that  doth  unlawfully  pursue.  After  this  the  contest  for  juris- 
diction became  altogether  unequal,  but  it  was  not  wholly  abandoned^ 
though  the  efforts  of  the  Court  to  assert  its  powers  were  for  long  only 
feeble  and  intermittent. 

The  civil  lawyers  attempted,  by  adopting  one  of  the  fictions  of  the 
common  law,  to  evade  the  provisions  of  the  statutes.  As  improvementa 
were  introduced  into  the  common  law,  the  strict  rules  which  formerly 
prevailed  with  reference  to  venue  were  relaxed  in  their  operation.  At 
common  law,  in  cases  where  the  venue  was  immaterial,  such  as  cases 
sounding  in  contract,  the  plaintiff  was  allowed  to  lay  the  venue  where  he 
pleased,  and  where  a  contract  was  made  abroad  it  was  usual  to  allege  a 
fictitious  venue  within  the  realm.  It  was  a  common  thing  for  a  plaintiff' 
to  aver  that  a  contract  made  at  sea  was  made  at  the  Royal  Exchange  at 
Comhill,  and  this  averment  was  not  traversable  because  it  was  not  material. 
In  the  Admiralty  it  was  sought  to  introduce  similar  fictions,  and  to  feign 
that  contracts  which  really  were  made  on  land  were  made  at  sea.  But  the 
Courts  of  common  law  interfered  by  prohibition,  and  held  that  as  the 
Admiralty  Court  was  a  Court  of  exceptional  and  limited  jurisdiction,  it  was 
material  in  all  proceedings  there  that  the  real  venue  should  be  stated,  ''and 


does  not  abridge  anj  of  its  ancient 
jurisdiction,  but  leaves  to  it  cognizance 
of  all  maritime  matters,  and  all  torts, 
injuries  and  offences  upon  the  high  sea 
and  in  [)orts  as  far  as  the  tide  ebbs  and 
flows.  .  .  .  That  the  jurisdiction  of  the 
Admiralty  depends  or  ought  to  depend  as 
to  contracts  upon  the  subject-matter, 
{>.,  whether  maritime  or  not,  and  as  to 
torts,  upon  the  locality,  ?.*.,  whether  done 
upon  the  high  sea  or  in  ports  within  the 
ebb  and  flow  of  the  tide  or  not." 

(ii)  The  statute  contains  the  following 
clause  relating  to  the  criminal  jurisdic- 
tion of  the  Court :  "  Nevertheless  of  the 
death  of  a  man,  or  a  maihem,  done  in 
great  ships  being  and  hovering  in  the 
main  stream  of  great  rivers  only,  beneath 


the  bridges  [jfonfes]  of  the  same  rivers, 
nigh  to  the  sea,  and  in  none  other  places 
of  the  same  rivers,  the  Admiral  shall 
have  cognizance."  The  words  of  the 
statute  which  are  quoted  in  the  text  are 
repealed  by  the  Civil  Procedure  Acts 
Repeal  Act,  1879  (42  &  43  Vict.  c.  69). 
but  the  repeal  is  limited  in  effect.  See 
snpra^  p.  '>,  n.  (/w)* 

{p)  "  From  1389  to  1409  not  less  than 
8  petitions  against  the  Admiral  were  pre^ 
sentcd  to  Parliament." — Sir  L,  Jenkins^ 
ArgnmriU. 

Q[)  2  Hen.  4,  c.  11  ;  repealed  by  24 
Vict.  c.  10,  8.  31  ;  see  3  &  4  Vict.  c.  65, 
s.  19  ;  and  see  1  Salk.  31.  EmpriHgliam''it 
Ca9e,  12  Rep.  84. 
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80  laid  as  should  appear  to  the  King*8  Court  to  be  so  iodeed."  The  civil 
lawyers,  not  annatorallyy  refused  to  recognize  the  force  of  this  reasoning, 
and  on  the  question  a  long  controversy  was  waged,  but  the  power  of  the 
superior  Courts  prevailed.  Afterwards  the  right  of  the  Court  to  adjudicate 
concerning  contracts  made  on  land  in  foreign  parts,  and  even  concerning 
contracts  made  at  sea  under  seal,  seems  to  have  been  questioned,  so  that,  as 
Godolphin  observes,  ^'betwixt  land  and  water,  between  contracts  made 
beyond  sea  and  obligations  made  at  sea,  the  Admiralty  was  like  a  kind  of 
derelict  "(r). 

To  examine  the  various  cases  of  prohibition  relating  to  the  Admiralty, 
which  are  to  be  found  in  the  early  reports  (s%  would  be  a  long  and  tedious 
labour.  It  is  sufficient  to  observe  that  although  the  common  lawyers  were 
not  able  always  to  hold,  firmly  and  consistently,  the  ground  which  they  had 
taken,  they  seem,  so  far  as  they  could,  to  have  acted  upon  the  broad  rule 
that  nothing  was  to  be  left  to  the  Admiralty  of  which  the  common  law 
could  conveniently  take  cognizance.  This  principle,  though  not  always 
avowed,  and  often  hidden  behind  quaint  arguments,  and  sometimes  only 
loosely  enforced,  seems  to  have  been  the  guiding  principle  of  all  the  early 
decisions  (/).  Had  the  system  of  common  law  procedure  been  more  elastic 
than  it  was,  doubtless  it  would  have  been  made  to  embrace  the  whole 
jurisdiction  of  the  Admiralty,  and  one  great  anomaly  in  our  law  would 
thus  have  been  removed.  But  the  technical  process  of  the  Courts  of 
common  law  limited  their  jurisdiction,  and  hampered  their  procedure  ;  and 
it  was  impossible,  with  any  show  of  justice,  to  prohibit  suitors  from 
resorting  to  the  Admiralty  in  cases  where  that  Court  alone  could  afford  a 
satisfactory  remedy.  So  that,  as  matters  at  last  adjusted  themselves,  the 
Admiralty  judges,  although  compelled  to  abandon  all  claim  to  general 
maritime  jurisdiction,  were  yet  suffered  to  exercise  undisputed  authority 
in  all  maritime  cases  where  the  common  law  could  not  give  redress. 


(r)  See  Ihe  Zeta  (Jderwy  Iktekt  and 
Harbour  Bmrd  v.  Turner^,  [18U3]  A.  C. 
4<>8,  at  p.  482. 

(«)  Many  of  the  early  cases  are  citecl  in 
the  Fonrth  Institute.  See  also  Sheppard's 
Epitome.  361.  Hughes*  Ab.  tit.  Admiralty. 
Rollers  Abridg.  part  1,  p.  528.  Viner's 
Abridgment,  toI.  6,  p.  505. 

(f)  The  following  passage  is  taken  from 
the  judgment  of  the  Hon.  Mr.  Justice 
Johnson,  in  the  case  of  Ramsay  v.  Alley rf, 
12  Wheaton,  620:— "The  one  principle 
runs  through  all  the  decisions  of  the 
common  law  Courts,  that  of  subjecting  to 
the  trial  by  jury  every  cause  in  which  that 
form  of  trial  could  be  applied,  without 
injury  to  the  parties'  rights.  It  is  true, 
that  where  they  found  them  in  the  exer- 
cise of  a  power  analogous  to  that  of  a 
Court  of  Equity,  they  did  not  take  from 
the  Admiralty  a  power  which  they  should 
only  have  handed  over  to  another  civil 
law  Court ;  they  had  no  motive,  if  they 
had  the  power,  to  make  the  transfer.  Anil 
hence  the  Admiralty  is  left  in  the  exercise 
of  jurisdiction  in  cases  of  hypothecation, 
bottomry,  and  a  kind  of  specific  execution 


between  part  owners  of  ships.  Their 
jurisdiction  of  prize  and  salvage  are  royal- 
ties, and  that  over  seamen's  wages  is  a 
peculiarity,  but  perfectly  reasonable  and 
consistent,  in  whatever  light  it  be  viewed. 
In  the  sea  laws  it  is  called  '  a  custom  of 
the  realm.'  Holt,  C.J.,  put  it  on  the 
ground  of  a  positive  concession  and  com' 
mutiis  error.  And  the  judges  often  say, 
*we  permit  them  to  exercise  this  jurisdic- 
tion because  they  mny  sue  together  there, 
and  must  sue  severally  in  the  common  law 
Courts,  and  there  they  can  have  remedy 
upon  the  botiy  of  the  vessel  which  they 
canoot  have  here' ;  thus  placing  the 
exception  in  their  favour  upon  the  con- 
ceded groand  of  incapacity  in  the  com- 
mon law  to  do  complete  justice,  and  the 
equitable  ground  of  preventing  a  multi- 
plicity of  suits.  My  own  opinion  is  that 
it  stands  on  a  much  higher  ground,  and 
has  its  basis  in  the  same  policy  which 
makes  their  wages  to  depend  on  the  safety 
of  the  ship  they  navigate,  by  giving  them 
in  that  event  every  possible  clmnco  of  get- 
ting compensation.  To  which  we  may 
add  that  their  thoughtless  character  and 
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The  Admiralty  Court  was  left  in  poesesdon  of  its  jarisdiction  over  torts 
committed  on  the  high  seas,  for  that  had  never  been  disputed  (u),  and  in 
suits  of  salvage  also  its  authority  prevailed,  for  that  (x)  was  regarded  as  a 
branch  of  the  royal  prerogative,  with  the  exercise  of  which  the  Court  was 
properly  entrusted  (y).  In  suits  of  possession  the  Admiralty  acquired 
jurisdiction,  because  it  afforded  a  summary  process  unknown  to  the 
common  law,  by  which  the  possession  of  the  very  thing  in  dispute  was  at 
once  dealt  with.  Again,  in  cases  of  hypothecation  the  Admiralty  was 
suffered  to  exercise  jurisdiction,  becaase  the  contract  of  hypothecation  was 
not  recognized  by  the  common  law,  and  it  was  only  in  the  Admiralty  that 
the  thing  hypothecated  could  be  directly  proceeded  against.  Over  seamen's 
wages  the  Court,  though  only  after  a  severe  struggle,  obtained  jurisdiction, 
apparently  on  the  grounds  that  as  the  crew  could  sue  together  in  the 
Admiralty  Court,  the  remedy  there  was  more  convenient  than  at  law,  and 
that  seamen  were  entitled  to  the  advantage  the  Admiralty  afforded  them  of 
having  the  ship  itself  arrested  as  a  security  for  their  wages.  These  were 
the  principal  matters  left  within  the  jurisdiction  of  the  Court,  and  even 
as  to  some  of  these  the  Admiralty  judges  were  compelled  to  move  within 
very  narrow  limits  (z). 

In  the  time  of  James  I.  the  civil  lawyers,  greatly  dissatisfied  that  the 
Admiralty  was  unable  to  exercise  general  jurisdiction  over  maritime 
contracts,  and  exasperated  at  the  "daily  prohibitions'*  which  were  issued, 
conceived  the  idea  of  seeking  the  interference  of  the  Crown  on  behalf  of 
the  Court.  The  King,  who  was  vain  of  his  prerogative,  and  not  too 
favourably  inclined  towards  the  common  law,  encouraged  their  suit  (a). 
In  the  eighth  year  of  his  reign  he  summoned  the  judges  to  be  present  at  a 
council,  at  which  he  received  a  petition  from  the  judge  of  the  Admiralty 
Court.  The  petition,  among  other  things,  requested  that  the  judge  of  the 
Admiralty  might  have  and  enjoy  the  cognition  of  all  contracts  and  other 
things  arising  upon  the  sea,  and  contracts  made  beyond  the  sea,  without 
any  let  or  prohibition,  and  that  the  said  judge  might  have  and  enjoy  the 
knowledge  of  breach  of  charter-parties  for  voyages  to  be  made  to  parts 
beyond  the  sea  (b).    In  support  of  the  petition,  it  was  stated,  though  on 


ignorance  renders  tbem  emphatically  the 
wards  of  the  Admiralty,  while  the  law  on 
which  they  earn  or  lose  their  wages  is  a 
system  of  the  Admiralty." 

(«)  See  the  judgment  of  Lord  Herschell 
in  The  ^a  {Jlersetf  Bocks  and  Harhmr 
Board  v.  Turner),  [1892]  P.  285;  [1893] 
A.  C.  468,  at  p.  488 — 187  ;  see  also  IL  v. 
Judge  of  City  of  London  Court,  [1892]  1 
Q.  B.  273  ;  77*«  Mecca,  [1895]  P.  95. 

(x)  See  post,  Chapter  Collision.  As 
to  the  inherent  jurisdiction  of  the  Court 
of  Admiralty  to  decree  restitution  in  a 
civil  suit  (causa  spolii  cirilis  et  waritinm), 
where  goods  have  been  unlawfully  and 
piratically  seized  on  the  high  seas,  see 
The  Hercules,  2  Dodson,  353  ;  Th^  Helen, 
1  Hagg.  142  ;  The  Telegrafo,  L.  K.  3  P.  C. 
673,  686,  and  cases  there  cited.  Sec  also 
13  &  14  Vict.  c.  26.  With  respect  to  the 
jurisdiction  possessed  by  the  Court  of 
Admiralty  to   pronounce   the   goods  of 


pirates  forfeited  as  droits  of  Admiralty, 
see  The  Panda,  1  W.  Kob.  423  ;  The  Tele- 
grafo, L.  R.  3  P.  C.  673  ;  The  Marianna,  3 
Hagg.  206. 

(jy)  The  first  suit  for  salvage  in  the 
modern  sense,  of  which  any  recond  appears 
to  have  been  found,  occurred  in  1633. 
Select  Pleas  in  the  Court  of  Admiralty, 
Selden  Society's  Papers,  voL  ii..  Introduc- 
tion, p.  xxxvi. 

(z)  See  }Mst,  Chapters  Possession, 
Wages.  Molloy,  b.  2,  c.  3,  s.  8.  A  suit 
for  beaconage  might  have  been  brought  in 
the  Court  of  Admiralty.  Crosse  v.  Biggs, 
I  Siderfin,  p.  158. 

(a)  See  the  extract  from  the  King's 
Speech  on  the  advantage  of  the  civil  law, 
cited  by  Sir  L.  Jenkins  in  his  argument. 
Life  of  Jenkins,  voL  i. 

(If)  It  is  curious  to  note  that  one  of  the 
articles  in  the  petition  was  to  the  following 
effect.  That  the  clause  wm  obstante  statuto 
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what  foundadoa  it  is  difficalt  to  ascertain,  that  thirty-eight  years  before, 
in  the  reign  of  Elizabeth,  the  judges  of  the  Queen's  Bench  had  given  their 
assent  to  its  main  articles  (c).  But  Lord  Coke,  who  was  Chief  Justice  of 
the  Common  Pleas,  and  the  other  judges,  altogether  repudiated  the 
*^  supposed  agreement "  in  the  time  of  Queen  Elizabeth,  and  declined  to 
accede  to  the  prayer  of  the  petition.  In  the  Fourth  Institute  Lord  Coke 
gives  an  account  of  what  took  place  before  the  King  (d).  It  is  there  stated 
that  at  the  conference  the  King  desired  that  the  complaint  should  be  set 
down  in  writing  by  Dr.  Dunn,  judge  of  the  Admiralty,  and  that  the  judges 
of  the  realm  should  deliver  answers  to  the  same.  The  articles  of  complaint, 
together  with  the  answers  of  the  judges  in  writing,  which  were  accordingly 
delivered  to  the  King,  are  set  out  at  length  by  liord  Coke,  and  supported 
by  numerous  authorities  cited  by  him  (e).  These  answers  distinctly  reply 
to  the  articles  of  complaint,  and  deny  all  the  material  assertions  contained 
in  them.  After  this  conference  with  the  King,  the  judges,  as  Prynne 
observes,  granted  more  prohibitions  to  the  Admiralty  than  ever  before; 
and  their  vigorous  conduct  seems  to  have  prevented  any  further  effort 
being  made  during  the  reign  of  James  to  extend  the  jurisdiction  of  the 
Court  (/). 

In  the  time  of  Charles  I.  the  bench  was  occupied  by  men  who,  for  the 
most  part,  were  mere  instruments  in  the  hands  of  the  Court,  and  little 
difficulty  was  experienced  in  obtaining  from  them  an  extra-judicial  opinion 
in  favour  of  the  Admiralty.  Noy,  the  Attorney-General,  a  man  of  "  venal 
diligence  and  prostituted  learning,''  who  originated  the  scheme  of  levying 
ship-money,  seems  to  have  taken  an  active  part  in  promoting  this 
proceeding.  Whether  Noy  expected  that  by  extending  the  jurisdiction  of 
the  Court  of  Admiralty  he  would  be  able  to  make  it  an  instrument  for  the 
fhrtherance  of  his  scheme  of  oppressive  taxation,  does  not  appear,  but 
several  of  the  judges  who  supported  him  by  their  opinions  in  the  matter  of 
the  Admiralty,  afterwards  obtained  an  unhappy  notoriety  in  the  case  of 


which  hath  foundation  in  His  Majesty's 
prerogative,  and  is  current  in  all  other 
giants,  yet  in  the  Lord  Admirars  patent  is 
said  to  be  of  no  force.  Lord  Coke  observes 
as  to  this  article,  that  it  is  not  worthy  of 
answer. 

(<r)  The  document  does  not  seem  to  have 
been  made  public  in  the  reign  of  Elizabeth. 
But  see  Zoucb,  Jurisdiction  of  the  Admi- 
ralty Asserted,  p.  121.  In  weighing  the 
statements  made  by  the  civil  lawyers  at 
the  period  in  question,  it  should  be  remem- 
bered that  their  assertions  are  obviously 
not  im|>artiaL  There  is  reason  to  suppose 
that  the  common  lawyers  were  sometime 
restrained  from  publishing  matter  dis- 
pleasing to  the  Court.  All  Lord  Coke's 
papers  were  seized  at  his  death.  In  the 
12th  vol.  of  the  Reports,  p.  104,  the  fol- 
lowing note  is  appended  to  27wmliHson'x 
Case  :  "  This  case  was  intendeil  to  have 
been  inserted  by  my  liOrd  Coke  into  his 
Seventh  Report,  but  was  not  then  pub- 
lished because  the  King  commanded!  that 
it  should  not  be  printed  ;  but  the  judges 
resolved  iU  mpra''    The  case  decides  that 


the  Admiralty  Court  is  no  Court  of  record. 

(/O  4  Inst.  135. 

(f)  In  the  case  of  Smart  v.  Wolfe,  3 
T.  R.  348,  Mr.  Justice  BuUer  observes : 
"  With  res^ject  to  what  is  said  relative  to 
the  Admimlty  jurisdiction  in  4  Inst.  135, 
1  think  that  that  part  of  Lord  Coke's 
work  has  been  always  received  with  great 
caution,  and  frequently  contradicted.  He 
seems  to  have  entertained  not  only  a 
jealousy  of,  but  an  enmity  against,  that 
jurisdiction.''  In  the  case  of  Manmay  v. 
Allegre,  12  Wheaton,  623,  Mr.  Justice 
Johnson  states  that  the  answer  given  in 
4  lust,  is  *'  a  calm,  diguified,  learned,  and 
triumphant  answer." 

(/)  See  EmpHnghufiCs  Case^  12  Rep. 
84,  where  one  of  the  marshals  of  the 
Court  was  sentenced  by  the  Star  Chamber 
to  fine  and  imprisonment,  and  ordeitni 
to  make  restitution.  One  of  the  charges 
against  the  defendant  was  that  he  had 
caused  divers  to  be  cited  to  appear  before 
him  for  thiugs  done  in  the  body  of  a 
county. 
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ship-money  (^).  In  the  year  1632  articles  were  drawn  up,  read,  agreed  and 
resolved  at  the  council  board  by  the  King  himself,  and  no  less  than  twenty- 
three  of  his  council,  and  ratified  by  the  subscriptions  of  all  the  judges  of 
the  superior  Courts,  of  the  judge  of  the  Admiralty  Court,  and  of  Noy  the 
Attorney-General  (h).  The  resolutions  in  substance  declare  that  the 
Admiralty  shall  have  jurisdiction  over  contracts  made  beyond  sea,  and  to 
entertain  suits  for  breach  of  charter-parties  for  voyages  to  be  made  beyond 
sea,  and  to  institute  proceedings  in  rem  at  the  suit  of  material  men. 

Owing  to  the  disordered  state  into  which  the  country  was  thrown  soon 
after  this  time,  it  is  difficult  to  ascertain  whether  this  extra-judicial  opinion 
of  the  judges  was  in  any  way  acted  upon  by  them  (i).  The  resolutions 
appear  inserted  in  the  first  edition  of  Croke's  reports,  but  in  the  second 
edition  they  are  omitted,  and  a  note  is  added  under  the  head  of  **'  Manfissa,'* 
which  states  '^  that  the  resolutions  were  not  judicial  resolutions,  and  there- 
fore not  authentique  *' (A:).     In  the  time   of   the   Commonwealth  the 


07)  Prynne,  in  his  treatise  on  the  4th 
Institute,  volunteers  the  statement  that 
the  resolutions  concerning  the  Admiralty 
Court  were  never  complained  against  in 
the  debates  in  Parliament  on  the  case  of 
ship-money.  In  the  American  colonies 
the  jurisdiction  of  the  Admiralty  Court 
seems  to  have  been  extended  so  as  to 
enforce  the  payment  of  taxes.  In  the 
preamble  to  the  declaration  of  the  rights 
of  the  colonies  in  Oct.  1774,  one  of  the 
gi'ievances  complained  of  was  that  Parlia- 
ment bad  by  late  acts  "extended  the 
jurisdiction  of  the  Courts  of  Admiralty 
not  only  for  collecting  the  said  duties, 
but  for  the  trial  of  causes  arising  within 
the  body  of  a  county."  See  Bains  v. 
JameM  and  Catherine^  1  Bald.  651. 

(Ji)  Sir  Thos.  Richardson  was  Lord 
Chief  Justice  at  this  time,  and  Sir  Robert 
Heath,  who  had  a  little  before  obtained 
such  unenviable  notoriety  as  Attorney- 
General,  was  Chief  Justice  of  the  Common 
Pleas.  Sir  Richard  Button  and  Sir  George 
Croke  were  among  the  most  reputable 
judges  who  signed  the  resolutions.  It  is 
to  &  observed  that  these  judges  seem  to 
have  attached  little  importance  to  the 
extra-judicial  opinions  which,  according  to 
the  pernicious  practice  of  the  time,  were 
demanded  of  them.  In  the  case  of  ship- 
money,  Croke  and  Button  signed,  along 
>\ith  the  other  judges,  an  extra-judicial 
opinion  in  favour  of  the  tax,  but  on  the 
bench  they  both  had  the  courage  to 
pronounce  a  contrary  opinion. 

(i)  But  see  the  case  of  Tatker  v.  GaU\ 
Rolle's  Ab.  533. 

(k)  The  foUowing  observations  of  the 
Bon.  Judge  Bee  (^Clinton  v.  Brig  Hannnh, 
Bee,  419)  arc  worthy  of  attention  : — **  In 
the  first  edition  of  Cro.  Car.  296,  we  find 
resolutions  upon  cases  of  Admiralty  juris- 
diction, subscribed  by  all  the  judges  of 
both  benches  in  April,  1682 ;  wherein, 
amongst  other  things,  it  was  resolved 
that  a  shipwright  may  sue  in  the  Admi- 
ralty, provided  his  suit  be  against  the 


ship.    Rolle^  as  a  faithful  abridger,  gives, 
the  law  as  it  then  stood  under  the  autho- 
rity of  these  resolutions.    In  Article  19,. 
he  mentions  the  doctrine  respecting  ship- 
wriffhts,  and  cites  the  case  of  Tosher  w 
Oale.    And  in  Article  21,  he  g^ves  the 
law    respecting    charter-parties,   adding- 
these    remarkable    words,    ^  As    it    wan^ 
declared  by  the  Court  to  have  been  lately 
resolved  by  aU  the  judges  of  England.* 
So  that  those  resolutions  seem  to  be  the 
only  foundation  upon  which  these  doc- 
trines rest.    And  it  is  very  observable 
that  although  Crcke  reconls  the  resolu- 
tions as  they  were  subscribed  in  BUari' 
Term,  the  8th  of  Charles,  yet  he  does  not 
report  the  case  of  Tasker  v.  Oale^  although 
adjudged  (according  to  RoUe)  in  the  9th 
of  Charles,  which  must  have  been  but  a 
few  months  after.     Neither    hath   any 
other  reiiorter  of  that  period  noticed  thw 
case.    From  which  it  seems  probable  that 
those  resolutions,  and  the  judgment  in  the 
case  of  Tasker  v.  Gdle^  were  not  admitted 
as  good  law,  even  in  that  day.    Bat  it  is. 
further  observable,  that  when  Sir  Barbottle 
Grimstone  published  Croke's  Reports  in 
the  year  1657,  he  prefixed  even  to  the  first 
edition   a   declaration,   untler   the   title 
'  Mantissa ^^  that  the  resolutions  of  the 
judges  were  not  of  authority  ;  and  for 
this  reason  (according  to  Comyns)  those 
resolutions  were  totally  omitted  in  the 
subsequent  editions  of  the  work.    Since 
that  time  no  instance  can  be  found  in  the 
books  where  either  these   resolutions  or 
the  case  of  Tusker  y.  &a/^  adjudged  thei*e- 
upon,  have  been  referred  to,  either  by  the 
Court  or  in  the  pleadings  in  any  adjudged 
case,  except  in  the  case  of  Woodward  v. 
BonithuHj  Sir  T.  Baym.   3 ;  and  there 
the  Court  declared  that  those  resolutions^ 
had  been  denied  by  several  judges,  and 
renounced  even  by  some  of  those  who  had 
subscribed  them.    And  of  this  Danver» 
also    takes    particular    notice,    p.    271. 
Therefore  the  authority  of  these  resolu- 
tions seems  to  have  been  abolished  by 


INTRODUCTION. 


11 


importance  of  placing  the  Admiralty  jurisdiction  upon  a  satisfactory  basis 
was  urged  upon  Parliament.  The  numerous  entries  in  the  Journals  of  the 
House  of  Commons  show  that  the  question  attracted  great  attention  (/). 
Three  Admiralty  judges  were  appointed ;  it  was  declared  that  their 
commissions  should  run  according  to  the  form  of  the  other  judges* 
commissions  (m),  and  that  they  should  all  join  in  giving  iinal  judgment, 
and  each  give  reasons  for  his  judgment.  An  ordinance  passed  on  the 
12th  April,  1G48,  contains  the  following  provisions  :  "That  the  Court  of 
Admiralty  shall  have  cognizance  and  jurisdiction  against  the  ship  in  all 
causes  which  concern  the  repairing,  victualling,  and  furnishing  provisions 
for  the  setting  of  snch  ships  to  sea ;  and  in  all  cases  of  bottomry,  and 
likewise  in  contracts  made  beyond  the  seas  concerning  shipping,  or  naviga- 
tion, or  damages  happening  thereon,  or  arising  at  sea  in  any  voyage  ;  and 
likewise  in  all  cases  of  charter-parties  or  contiucts  for  fi^ight,  bills  of 
lading,  mariners'  wages,  or  damages  to  goods  laden  on  board  ships,  or  other 
damages  done  by  one  ship  or  vessel  to  another,  or  by  anchors  or  want  of 
buoys  (n). 

At  the  Restoration  this  ordinance  was  set  aside,  as  of  no  validity,  but  a 
bill  was  introduced  into  Parliament  to  carry  out  in  legal  form  tlie  same 
provisions.  The  bill,  however,  was  thrown  out  by  the  Parliament  in  spite 
of  a  very  elaborate  argument  in  support  of  it  by  Sir  Leoline  Jenkins,  who 
was  heard  at  the  bar  of  the  House  of  Lords. 

After  this  the  Court  seems  to  have  fallen  into  a  feeble  and  neglected 
condition  (o),  and  for  long  its  proceedings  excited  no  attention  (p).  But 
when  in  the  reign  of   George   III.  this  country  was  engaged  in  great 


general  consent."    See  also  12  Wheaton, 

62a 

(J)  "The  House  being  informed  that 
dirers  merchants  of  the  City  of  London 
were  at  the  door  desirous  to  prefer  peti- 
tion to  the  House,  they  were  caUed  in, 
and  Alderman  Fowke  did  present  a  peti- 
tion, intitled,  'The  humble  Petition  of 
the  Merchants  of  London  subscribecL' 
The  which  was  read,  and  was  to  desire 
that  some  speedy  remedy  may  be  provide*! 
for  the  hearing  of  suits  for  mariners'  wages 
and  freight  together  in  an  Admiralty  way, 
and  in  foreign  contracts.  Upon  the  read- 
ing of  this  i)etition  Mr.  Greene  reported 
to  the  committee,  to  which  the  divers 
petitions  for  a  like  purpose  were  formerly 
referred,  an  ordinance  for  settling  a  juris- 
diction in  the  Admiralty  Court  for  the 
bearing  and  determining  of  aU  cases  for 
mariners'  wages  and  freight  together  in 
an  Admiralty  way,  and  aU  other  cases 
concerning  foreign  contracts." — CinHmons' 
Jtmmal^  12th  Nov.,  1646.  See  numerous 
other  entries  in  the  Journals  about  the 
same  date. 

(w*)  See  Commons'  Journal,  lOth  Feb., 
1648. 

(«)  Scobbcll's  Acts  and  Ordinances, 
p.  147. 

(p)  »  To  St.  Margaret's  HiU,  In  South- 
wark,  where  the  judge  of  the  Admiralty 
come,  and  the  rest  of  the  Doctors  of  the 
Civil    Law,    and   some    other    Commis- 


sioners, whose  Commission  of  Oyer  and 
Terminer  was  read,  and  then  the  Cliarge, 
given  by  Dr.  Exton,  which  methought 
was  somewhat  dull,  though  he  would  seem 
to  intend  it  to  be  very  rhetorical,  saying 
that  Justice  hatl  two  wings,  oue  of  which 
spread  itself  over  the  land,  and  the  other 
over  the  water,  which  was  this  Admiralty 
Court.  I  pci-ceive  that  this  Court  is  yet 
but  in  its  infancy  (as  to  its  rising  again), 
and  their  design  and  consultation  was,  I 
could  overhear  them,  how  to  proceed 
with  the  most  solemnity,  and  spend  time, 
there  being  only  two  businesses  to  do, 
which  of  themselves  could  not  spend 
much  time." — Peptji  Diary ^  17th  Moreh. 
1663. 

(p)  By  22  k  23  Car.  2,  s.  11,  the  Admi- 
ralty Court  was  given  jurisdiction  in  the 
case  of  British  ships  surrendering  to 
pirates,  and  it  was  given  jwwcr  by  the 
Navigation  Act  (12  Car.  2,  18)  to  punish 
for  breaches  of  that  Act.  Wllliamn  v. 
Deipard,  5  Term  Rep.  112.  In  the  year 
1721  it  was  enacted  by  the  8  Geo.  1, 
c.  24,  8.  2,  a  section  which  is  still  in  force, 
that  ships  fitted  out  to  trade  with  or 
supply  or  correspond  with  pirates,  and. 
goods  put  on  boartl  for  the  same  purposes, 
should  be  forfeited  half  to  the  Crown 
and  half  to  the  informer,  and  that  such 
ships  and  goods  might  be  sued  for  and 
i-ecovered  by  the  informer  in  the  High 
Court  of  Admiralty. 
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maritime  wars,  constant  appeal  was  made  to  the  jnrisdiction  which  the 
Court  exercised  in  prize  causes,  and  the  learning  and  eloquence  of  Lord 
Stowell  raised  it  to  a  position  of  the  highest  importance.  But  still  the  juris- 
of  the  Instance  Court  of  Admiralty  was  suffered  to  languish,  and  at  that 
time  no  attempt  was  made  to  act  in  matters  of  civil  jurisdiction  beyond 
the  narrow  limits  prescribed  by  the  common  law  decisions. 

At  length,  in  the  year  1883,  a  select  committee  of  the  House  of  Commons, 
appointed  to  consider  the  question,  presented  a  report  recommending  the 
extension  of  the  jurisdiction  of  the  Court  (q).  The  recommendation  of  the 
committee  was  not  acted  upon  until  the  year  1840,  when  an  Act  of  Parlia- 
ment (r)  was  passed  to  improve  the  practice  and  extend  the  jurisdiction  of 
the  Court.  In  the  year  1850  an  Act  of  Parliament  was  passed  (s)  relating 
to  the  jurisdiction  of  the  Court  of  Admiralty  in  cases  of  captures  from 
pirates  by  Her  Majesty's  men-of-war,  and  to  the  payment  of  salvage 
remuneration  where  the  property  captured  in  such  cases  had  belonged  to 
British  subjects  or  the  subjects  of  any  foreign  power,  and  was  restored  to 
the  former  owners.  In  1854  an  Act,  entitled  the  "  Admiralty  Court  Act, 
1854  "  (/),  was  passed  to  improve  the  practice  of  the  Court.  In  the  year 
1859  an  Act  was  passed  to  enable  barristers  and  attorneys  to  practise  in 
the  Court  (u).  In  1861  another  Act  was  passed,  entitled  "The  Admiralty 
Court  Act,  18G1 "  (j-),  which  conferred  still  more  extended  powers  upon 
the  Court.  In  1864,  under  the  provisions  of  an  Act  of  Parliament  entitled 
"The  Naval  Prize  Act,  1864 "(y),  claimants  were  enabled,  in  certain 
cases,  to  institute  and  prosecute  petitions  of  right,  under  the  2^  &  24  Yict. 
c.  34,  in  the  High  Court  of  Admiralty  (z)  ;  and  by  the  same  Act  a  statutory 
jurisdiction  was  given  to  the  Court  to  fine  and  imprison  the  masters  of 
merchant  vessels  under  convoy  deserting  the  convoy  or  disobeying  the 
orders  of  the  officer  commanding  the  convoy  (a). 

In  1868,  by  an  Act  entitled  '*  The  County  Courts  Admiralty  Jurisdiction 
Act,  1868"  (^),  jurisdiction  limited  as  in  the  Act  mentioned  over  claims 
for  salvage,  towage,  necessaries,  wages,  dami^  to  cargo,  and  damage  by 


(<q)  "  Your  committee  recommend  that 
the  jnrisdiction  of  the  High  Court  of 
Admiralty  be  enlarged  so  as  to  enable 
the  Court  to  take  cognisance  of  seamen's 
wages  under  special  contracts,  and  of  title 
to  vessels  arising  incidentally  in  cases  of 
possession,  and  also  of  the  demands  of 
nautical  men  and  of  mortgagees  when  the 
vessel  has  been  arrested  or  the  proceeds 
are  in  the  registry  of  that  Court ;  and  it 
may  also  be  expedient  to  consider  whether 
great  advantages  would  not  result  to  the 
commercial  interests  of  the  country  if  the 
said  Court  were  permitted  to  exercise 
concurrent  jurisdiction  with  other  Courts 
in  questions  of  title  to  ships  generaUy, 
and  of  freight,  and  possibly  of  some  other 
mercantile  matters,  with  a  power  of  im- 
pinnelUng  a  juiy  of  merchants,  if  the 
judge  think  fit  or  either  of  the  parties 
require  it" — U^port  of  Select  Committee 
of  UoHMP  ofQtmmoHSj  Aug.,  1833. 

In  the  year  1883  it  was  provided  by 
the  3  &  4  Wm.  4,  c.  41,  that  all  appeals 


from  any  Admiralty,  Vice- Admiralty,  or 
other  Courts  abroml  which  up  to  that 
time  could  have  been  made  to  the  High 
Court  of  Admiralty  of  England,  should  in 
future  be  made  to  the  Queen  in  Council ; 
see  3  i:  4  WiU.  4,  c.  41,  s.  2.  As  to  the 
jurisdiction  before  that  Act  exercised  by 
the  High  Court  of  Admiralty  in  causes  of 
appeal  from  the  Vice-Admiralty  Courts 
abi-oatl,  see  77uf  Fahin*,  2  Kob.  24.5  ;  2%e 
PeerU'M,  Lush.  30. 

(r)  3  &  4  Vict.  c.  65. 

W  13  &  14  Vict.  c.  26. 

CO  17  &  18  Vict.  c.  78. 

(lO  22  &  23  Vict.  c.  6. 

i^u-)  24  Vict.  c.  10. 

(y)  27  &  28  Vict.  c.  25. 

(j)  Sect.  52. 

(a)  8ect.  46.  As  to  the  jurisdiction  of 
the  C'Ourt  to  give  damages  against  officers 
of  King's  ships  in  cases  of  neglect  of  duty 
towards  ships  under  convoy,  see  29  &  30 
Vict.  c.  109,  8.  30. 

(*)  31  &  32  Vict.  c.  71. 
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ooUision  was  conferred  on  the  Passage  Court  of  Liverpool  and  on  sach  of 
the  coanty  courts  as  might  be  appointed  by  Order  in  Council  to  have  such 
jurisdiction,  and  it  was  declared  that  appeals  under  the  Act  should  be  to 
the  Court  of  Admiralty,  to  which  Court  it  was  also  provided  that  cases 
commenced  in  the  Courts  under  the  Act  might  on  occasion  be  transferred. 
This  Act  was  amended  in  the  next  year  by  the  County  Courts  Admiralty 
Jurisdiction  Amendment  Act,  1869  (r),  and  by  the  amending  Act  the 
provisions  of  the  principal  Act  were  extended  to  cases  of  damage  to  ships 
"  by  collision  or  otherwif-e,"  and  it  was  provided  that  county  courts  having 
Admiralty  jurisdiction  should,  where  the  amount  claimed  did  not  exceed 
800/.,  or  where  an  agreement  for  the  Court  to  have  jurisdiction  had  been 
entered  into  between  the  parties,  have  jurisdiction  over  claims  arising  out 
of  agreements  in  relation  to  the  use  or  hire  of  ships  or  in  relation  to  the 
carriage  of  goods  in  ships,  or  as  to  claims  in  tort  in  respect  of  goods 
carried  in  ships.  In  1870  an  Act  of  Parliament  (d)  was  passed  establish- 
ing at  Liverpool  a  registry  of  the  Court  of  Admiralty,  and  providing  for 
the  appointment  of  a  registrar  and  officers  for  the  district  of  such  registry 
and  for  the  conduct  of  business  therein. 

In  the  same  year  exclusive  jurisdiction  in  respect  of  the  forfeiture  of 
ships  or  arms  or  monitions  of  war,  for  offences  against  the  Foreign  Enlist- 
ment Act,  1870,  was  conferred  on  the  Court  of  Admiralty  (e),  and  power 
was  given  to  the  Court  to  order  the  release  or  detention  of  any  ship  seized 
or  detained  under  that  Act  (/). 

On  the  1st  of  November,  1875,  by  the  operation  of  two  Acts  of 
Parliament  entitled  respectively  The  Supreme  Court  of  Judicature  Act, 
1878(/7),  and  The  Supreme  Court  of  Judicature  (Commencement)  Act, 
1874  (A),  the  High  Court  of  Admiralty  of  England,  the  Superior  Courts 
of  Conamon  Law  at  Westminster,  the  Court  of  Chancery  of  England,  the 
Court  of  Probate  and  the  Divorce  Court  were  united  and  consolidated 
together,  and  subject  to  certain  provisions  contained  in  the  former  of  these 
Acts,  were  constituted  one  Supreme  Court  of  Judicature  in  England, 
divided  into  two  Divisions  (♦),  on  one  of  which,  under  the  name  of  Her 
Majesty's  High  Court  of  Justice,  original  jurisdiction,  including  therein 
all  the  jurisdiction  vested  in  or  capable  of  being  exercised  either  by  the 
High  Court  of  Admiralty,  or  the  other  Courts  above-mentioned,  as  well  as 
appellate  jurisdiction  from  certain  inferior  Courts,  was  conferred,  subject 
only  to  certain  provisions  in  the  Act  of  1873  (k)  ;  whilst  to  the  other  of 
such  Divisions  invested  under  the  name  of  Her  Majesty^s  High  Court  of 


(r)  32  k  33  Vict.  c.  51. 

(rf)  33  &  34  Vict.  c.  45. 

(O  33  &  34  Vict.  c.  90,  a.  19. 

(/)  lb.  8.  23. 

(^)  The  Judicature  Act,  1873  (36  k  37 
Vict,  c  66),  8.  4. 

(A)  37  &  38  Vict.  c.  83. 

(i)  Each  of  these  Divisions  is  made  by 
statute  a  superior  Ck>urt  of  record.  The 
Judicature  Act,  1873,  ss.  16,  18. 

(A)  See  the  Judicature  Act,  1873  (36  k 
37  Vict.  c.  66),  s.  45.  The  jurisdiction  so 
conferred  on  the  High  Court  of  Justice 
includes  (subject  to  certain  exceptions 
contained  in  the  Judicature  Act,  1873), 


the  jurisdiction  which,  on  the  1st  of 
November,  1875,  was  vested  in,  or  capable 
of  being  exercised  by,  all  or  any  one  or 
more  of  the  judges  of  the  consolidated 
Courts  respectively,  sitting  in  Court  or 
Chambers,  or  elsewhere,  when  acting  as 
judges  or  a  judge  in  pursuance  of  any 
statute,  law,  or  custom,  and  aU  powers 
given  to  any  such  Court,  or  to  any  such 
judges  or  judge  by  any  statute,  and  also 
all  ministerial  powers,  duties,  and  authori- 
ties incident  to  any  and  every  part  of 
the  jurisdiction  so  transferred.  The 
Judicature  Act,  1873,  s.  16. 
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Appeal  with  appellate  jmiBdictiony  there  was  transferred  amongst  other 
jurisdiction  all  jurisdiction  Tested  in  or  capable  of  being  exercised  by  Her 
Majesty  in  Council,  or  the  Judicial  Committee  of  the  Privy  Council,  upon 
appeals  from  the  Court  of  Admiralty  (/). 

The  earlier  of  the  two  last-mentioned  Acts  also  contained  provisions 
as  to  the  constitution  of  the  High  Court  of  Justice,  and  provided  that 
subject  to  the  provisions  of  the  Act,  and  of  rules  and  orders  to  be  made 
under  it,  the  Court  of  Appeal  should  have  jurisdiction  and  power  to  hear 
and  determine  appeals  from  the  High  Court  of  Justice  (m),  and  that  there 
should  be  in  the  High  Court  of  Justice  five  Divisions,  one  of  which  should 
consist  of  two  judges  (n),  should  be  called  the  Probate,  Divorce,  and  Admiralty 
Division,  and  should  have  assigned  to  it  (subject  to  rules  of  Court  (p),  and 

(Z)  The  Judicature  Act,  1873,  88.  18,  19. 
Section  22  of  the  Judicature  Act  1873, 
provided  that  from  and  after  the  com- 
mencement of  the  Act  (Ist  Nov.,  1875) 
the  several  jurisdictions  transferred  to 
and  vested  in  the  High  Court  of  Justice 
and  the  Court  of  Appeal  respectively 
should  (except  as  provided  in  the  section 
in  respect  of  business  then  pending) 
cease  to  be  exercised  except  by  the  High 
Court  of  Justice  and  the  Court  of  Appeal 
respectively  as  provided  in  the  Act.  The 
jurisdiction  transferred  by  the  Act 
to  the  High  Court  of  Justice  and  the 
High  Court  of  Appeal  respectively  is  to 
be  exercised  (so  far  as  regards  procedure 
and  practice)  in  the  manner  provided  for 
by  the  Act,  or  by  rules  or  orders  of  Court 
made  pursuant  to  the  Act,  and  where  no 
special  provision  is  contained  in  the  Act, 
or  in  any  such  rules  or  onlers  of  Court, 
with  reference  thereto,  it  may  be  exer- 
cised as  nearly  as  may  be  in  the  same 
msnner  as  the  same  might  have  been 
exercised  by  the  respective  Courts  from 
which  such  jurisdiction  has  been  trans- 
ferred, or  by  any  of  such  Courts.  The 
.Judicature  Act,  1873,  s.  23.  All  Acts  of 
Parliament  relating  to  the  several  Courts 
and  judges  whose  jurisdiction  is  trans- 
ferred to  the  High  Court  of  Justice  and 
the  Court  of  Appeal  respectively,  or 
wherein  any  of  such  Courts  or  judges  are 
mentioned  or  referred  to,  are  to  be  con- 
strued and  take  effect  as  if  the  said  High 
Court  of  Justice  or  the  said  Court  of 
Appeal  and  the  judges  thereof  respec- 
tively had  been  named  therein,  instead 
of  such  Courts  or  judges  whose  jurisdic- 
tion is  so  transferred  respectively.  The 
Judicature  Act,  1873,  s.  76. 

(w)  Ih.  s.  31.  The  Judicature  Act, 
1873,  s.  19. 

(«)  The  appointment  of  these  two 
judges  and  of  their  successors  is  provided 
for  by  the  same  section,  and  by  sect.  5 
of  the  Act  of  1873  ;  and  so  far  as  con- 
cerns the  appointment  of  the  one  of  these 
two  judges  who  is  the  President  of  the  Pro- 
bate, Divorce,  and  Admiralty  Division  of 
the  Supreme  Court,  by  the  Judicature  Act, 
1891  (64  &  55  Vict.  c.  53),  s.  2.    Section  5 


of  the  Judicature  Act,  1873,  further  con- 
stitutes the  two  judges  who,  at  the  com- 
mencement of  the  Act  (2nd  Nov., 
1876),  were  the  existing  judge  of  the 
Court  of  Probate  and  the  Court  for 
Divoix^  and  Matrimonial  Causes  (Sir 
James  Hannen),  and  the  existing  judge 
of  the  High  Court  of  Admiralty  (Sir 
Robert  Phillimore),  judges  of  the  High 
Court  of  Justice  ;  and  the  31st  section  of 
that  Act  directed  that  the  Probate, 
Divorce,  and  Admiralty  Division  shoulcl 
consist  of  the  same  two  judges,  whilst  by 
sect.  42  of  the  same  Act  it  was  declarecl 
that  subject  to  rules  of  Court,  to  the 
power  of  transfer,  and  the  provisions  of 
the  Act  as  to  the  trial  of  questions  or 
issues  by  commissioners  in  Middlesex  or 
London,  all  matters  or  questions  which, 
if  the  Act  had  not  passed,  would  have 
been  within  the  exclusive  cognizance  of 
the  High  Court  of  Admiralty,  should  be 
assigned  to  the  latter  of  these  two  judees 
du^ng  his  continuance  in  office  as  a  judge 
of  the  High  'Court.  As  to  the  title  of  the 
President  of  the  Probate,  Divorce,  and 
Admiralty  Division,  see  44  &  45  Vict, 
c.  68,  s.  8. 

On  the  coming  into  operation  of  the 
Judicature  Act,  1873,  Sir  Kobert  PhiUi- 
more  was  the  then  existing  judge  of  the 
Court  of  Admiralty,  and  under  the  pro- 
visions of  the  last-mentioned  section  all 
Admiralty  business  continued  to  be  in 
practice  exclusively  assigned  to  him  from 
that  time  until  the  resignation  of  his 
office  of  a  judge  of  the  High  Court  of 
Justice  in  March,  1883.  The  two  judges 
of  the  Division  at  the  present  time  (Oct.. 
1901)  are  Sir  Fi*ancis  Jeune  and  Mr. 
Justice  Barnes. 

As  to  the  holding  of  Divisional  Courts 
of  the  Probate,  Admiralty,  and  Divorce 
Division,  see  the  Judicature  Act,  1873, 
8.  44.  The  Judicature  Act,  1875  (38  &  39 
Vict.  c.  77),  s.  18.  The  Supreme  Court  of 
Judicature  (Procedure)  Act,  1894  (67  &  58 
Vict.  c.  16),  s.  16,  sub-s.  5. 

((/)  The  only  rules  of  Court  affecting 
this  section  appear  to  be  the  rules  of 
Order  XLIX.  of  the  Rules  of  1883,  as  to 
transfers. 
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^  power  of  transfer  given  by  the  Act),  all  canses  and  matters  which  would 
liave  been  within  the  exclusive  cognizance  of  the  Court  of  Admiralty  if 
the  Act  had  not  passed  (p). 

By  the  39th  section  of  the  Judicature  Act,  1873,  it  was  provided  that 
any  judge  of  the  High  Court  of  Justice  might,  subject  to  rules  of  Court, 
exercise  in  Court  or  in  Chambers  all  or  any  part  of  the  jurisdiction  vested 
in  the  High  Court  in  all  such  causes  and  matters  and  in  all  such  proceed- 
ings as  before  the  passing  of  the  Act  might  have  been  heard  in  Court  or  in 
Chambers  by  a  single  judge  of  any  of  the  Courts  whose  jurisdiction  had 
been  by  the  Act  transferred  to  the  High  Court  of  Justice,  or  as  directed  or 
authorized  to  be  so  heard  by  rules  of  Court  (q). 

Bules  of  Court  for  regulating  the  practice  of  the  High  Court  of  Justice 
and  the  Court  of  Appeal  were  contained  in  one  of  the  schedules  to  the 
last-mentioned  Act  (r),  but  it  was  at  the  same  time  provided  that  all  rules 
or  orders  of  Court  in  force  at  the  time  of  the  commencement  of  the  Act  {s) 
in  the  Court  of  Admiralty,  except  as  far  as  expressly  varied  by  the  rules  of 
Court  so  contained  in  a  schedule  to  the  Act,  should  remain  and  be  in  force 
in  the  High  Court  of  Justice  and  in  the  Court  of  Appeal  respectively  until 
they  should  respectively  be  altered  or  annulled  by  any  rules  of  Court  made 
after  the  commencement  of  the  Act  (/). 


ip)  The  Judicature  Act,  1878,  ss.  31, 34. 

(y)  The  Judicature  Act,  1873,  8.  39. 
The  same  section  provides  that  in  all  such 
cases  any  judge  sitting  in  Ck)urt  shall  be 
deemed  to  constitute  a  Court.  See  also 
the  Judicature  Act,  1884  (47  Sc  48  Vict. 
c.  61),  ss.  5,  6,  empowering  in  certain 
cases  and  with  certain  consents  any  other 
judge  of  the  High  Court  of  Justice  to  sit 
and  act  for  either  of  the  judges  of  the 
Admiralty  Division. 

As  to  divisional  Courts  of  the  Probate, 
Divorce,  and  Admiralty  Division,  and  the 
number  of  judges  out  of  which  the}'  may 
be  constituted,  see  the  Judicature  Act, 
1873,  ss.  40, 44  ;  the  Appellate  Jurisdiction 
Act,  1876,  s.  17 ;  the  Supreme  Qpurt  of 
Judicature  (Procedure)  Act,  1894  (57  &  58 
Vict.  c.  16),  8.  1,  sub-B.  5. 

(r)  The  Judicature  Act,  1873,8.69.  See 
also  the  Appellate  Jurisdiction  Act,  1876, 
s.  17.  These  rules  of  Court  might  from 
time  to  time  be  altered  or  annulle<l  (i*)., 
and  new  rules  of  Court  be  made  by  any 
five  or  more  of  the  following  persons,  of 
whom  the  Lord  ChanceUor  should  be  one  : 
The  Lord  Chancellor,  the  Lord  Chief 
Justice  of  England,  the  President  of  the 
Probate,  Admiralty,  and  Divorce  Division, 
the  Master  of  the  Rolls,  and  four  other 
judges  of  the  Supreme  (iourt  to  be  from 
time  to  time  appointed  for  that  purpose 
by  the  Lord  Chancellor.  The  Judicature 
Act,  1881  (44  &  45  Vict,  c  68),  s.  19.  The 
persons  in  whom  the  power  of  making 
new  rules  of  Court  is  now  vested  include 
the  President  of  the  Incorporated  Law 
Society  for  the  time  being,  and  two  per- 
sons (one  of  whom  is  to  be  a  practising 
barrister)  to  be  appointed  for  that  purpose 
in  the  same  manner  as  the  four  judges 


last  above-mentioned  ;  the  Supreme 
Court  of  Judicature  (Procedure)  Act, 
1894  (57  &  58  Vict.  c.  16),  s.  4.  As  to 
such  new  rules  being  laid  before  Parlia- 
ment, and  as  to  the  power  of  His  Majesty 
in  Council  to  annul  any  of  such  new  rules 
on  an  address  from  either  House  of  Parlia- 
ment, see  the  Judicature  Act,  1875,  s.  25  ; 
the  Api)ellate  Jurisdiction  Act,  1876,  s.  17. 
As  to  the  publication  in  the  London 
Gazette  of  the  proposal  to  make  such 
rules,  and  the  printing,  numbering,  and 
sale  of  copies  of  the  rules  when  ma^c,  see 
the  Rules  Publication  Act,  1893  (56  &  57 
Vict.  c.  66).  The  annulment  or  alteration, 
by  any  new  rules  of  Court,  of  the  rules  in 
the  first  schedule  of  the  Supreme  Court 
of  Judicature  Act,  1873,  is  not  to  have 
the  effect  of  reviving  any  enactment 
repealed  by  the  Supreme  Court  of  Judi- 
cature Act,  1878,  s.  33.  46  &  47  Vict, 
c.  49,  8.  6.  See  also  the  Supreme  Court 
of  Judicature  Act,  1890  (53  &  54  Vict, 
c.  44),  s.  3. 

(jr)  Ist  Nov.,  1875.  The  Judicature 
Act,  1875,  s.  2. 

(t)  The  Judicature  Act,  1873,  s.  70.  See 
also  R.  S.  C,  1883,  note  at  commencement, 
and  Order  LXXIL,  rule  1  (1043).  The 
Judicature  Act,  1875,  s.  24,  provides  that 
where  any  provisions  in  respect  of  the 
practice  or  procetlure  of  any  Courts  the 
jurisdiction  of  which  is  transfeiTcd  to 
the  High  Court  of  Justice  or  Court  of 
Appeal  are  contained  in  any  Act  of  Parlia- 
ment, rules  of  Court  may  (without 
prejudice  to  any  ix)wer  of  the  Lord 
Chancellor,  with  the  concurrence  of  the 
Treasury,  to  make  rules  with  respect  to 
the  Paymaster-General  or  otherwise)  bfe 
made  for  modifying  such  provisions  to 
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The  procedare  and  practice  initiated  by  the  Sapreme  Court  of  Jadicatare 
Act,  1873,  was  further  regulated  in  1875  by  the  Supreme  Court  of  Judi- 
cature Act,  1875  (u).  Under  the  provisions  of  the  later  Act  all  Acts  of 
Parliament  inconsistent  with  either  the  Act  of  1873  or  the  Act  of  1875  are 
expressly  repealed  (j-),  and  with  reference  to  causes  and  matters  over  which 
the  Court  of  Admiralty  exercised  concurrent  jurisdiction  with  the  Courts  of 
Common  Law  and  Chancery,  it  was  provided  that  subject  to  rules  of 
Court  (y)  a  person  commencing  any  cause  or  matter  in  the  High  Court 
of  Justice  should  not  assign  the  same  to  the  Probate,  Divorce,  and 
Admiralty  Division,  unless  he  would  have  been  entitled  to  commence  the 
same  in  the  Court  of  Probate,  or  in  the  Court  for  Divorce  and  Matrimonial 
Causes,  or  in  the  High  Court  of  Admiralty,  if  that  Act  had  not  passed  (z). 

By  the  21st  section  of  the  same  Act  it  was  moreover  enacted  that  save 
as  by  the  Judicature  Acts,  1873  and  1875,  or  by  any  rules  of  Court  might 
be  otherwise  provided,  all  forms  and  methods  of  procedure  which  at  the 
commencement  of  the  Judicature  Act  of  1875  were  in  force  in  any  of  the 
Courts  whose  jurisdiction  was  by  the  same  Acts  transferred  to  the  High 
Court  of  Justice  or  the  Court  of  Appeal  respectively  under  or  by  virtue  of 
any  law,  custom,  general  order,  or  rules  whatsoever,  and  which  are  not 
inconsistent  with  such  Acts  or  any  rules  of  Court,  may  continue  to  be  used 
and  practised  in  the  High  Court  of  Justice  and  the  Court  of  Appeal  respec- 
tively, in  such  and  the  like  cases  and  for  such  and  the  like  purposes  as  those 
to  which  they  would  have  been  applicable  in  the  respective  Courts  of  which 
the  jurisdiction  was  so  transferred,  if  the  Judicature  Acts,  1873  and  1875, 
had  not  passed. 

The  effect  of  the  above  sections  of  the  Judicature  Acts  with  reference  to 
the  assignment  and  hearing  of  Admiralty  causes  and  matters  is  that  in 
practice  the  Admiralty  jurisdiction  transferred  by  the  Judicature  Acts 
to  the  High  Court  of  Justice  is  for  the  most  part  exercised  exclusively  by 
the  judges  of  the  Probate,  Divorce,  and  Admiralty  Division,  either  in 


any  extent  that  may  be  deemed  necessary 
for  adapting  the  same  to  the  High  CouTt 
of  Justice  and  Court  of  Appeal  The 
same  section  provides  that  provisions 
relating  to  the  payment,  transfer,  or 
deposit  into  or  in  or  out  of  any  Court 
of  any  money  or  property,  or  to  the 
dealing  therewith,  shaU  be  deemed  to 
be  provisions  relating  to  practice  and 
procedure  within  the  section,  and  also 
declares  that  the  Lord  Chancellor,  with 
the  concurrence  of  the  Treasury,  may 
make  rules  as  specified  in  the  section, 
with  respect  to  any  such  payment, 
transfer,  or  deposit.  See  also  the 
Supreme  Court  of  Judicature  (Procedure) 
Act,  1894  (57  &  58  Vict.  c.  16),  ss.  3,  5. 
By  the  Supreme  Court  of  Judicature  Act, 
1884  (47  &  48  Vict.  c.  6),  s.  23,  the  power 
to  make  rules  of  Court  shaU  include  the 
power  to  make  rules  for  regulating  the 
procedure  on  appeals  from  inferior  Courts, 
(w)  38  &  39  Vict.  c.  77.  This  Act  came 
into  force  on  the  1st  of  November,  1875, 
and,  80  far  as  is  consistent  with  its  tenor, 
is  to  be  construed  as  one  with  the  Supreme 
Court  of  Judicature  Act,  1878. 


(j-)  The  Judicature  Act,  1875,  s.  33. 

(y)  See  R.  8.  C,  1883,  Order  II., 
rule  1  (3). 

(z)  The  Judicature  Act,  1876,  s.  11. 
The  same  section  provides  for  a  cause  or 
matter  assigned  to  a  Division  to  which  it 
ovffht  not  to  have  been  assigned,  being 
either  transferred  to  the  proper  Division 
or  I'etained  in  the  Division  where  it  has 
been  commenced.  It  must  here  be  noticed 
that  the  12th  section  of  the  Supreme 
Court  of  Judicature  Act,  1881  (44  &  45 
Vict.  c.  68),  provides  that  in  any  case  of 
urgency  or  during  the  vacancy  in  the 
office  of  any  judge  of  the  High  Court  of 
Justice  to  whom  any  cause  or  matter  may 
have  been,  according  to  the  course  of  the 
said  Court  or  of  any  Division  thereof, 
especially  assigned,  any  other  judge  of  the 
High  Court  of  Justice  may  hear  and 
dispose  of  injunctions  or  other  inter- 
locutory applications  for  or  on  behalf 
of  the  judge  so  absent  or  in  the  place 
of  the  judge  whose  office  may  have  so 
become  vacant.  See  also  the  Judicature 
Act,  1884,  88.  5,  6,  and  pott,  Chapter 
Hbabino. 
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Chambers,  or  sitting  together  as  a  Divisional  Court,  or  separately  as  a  ' 
Coort  of  the  Probate,  Divorce,  and  Admiralty  Division  (a). 

The  jarisdiction  in  Admiralty  of  the  High  Court  of  Justice  being  thus 
in  practice  almost  exclusively  exercised  by  the  same  two  judges,  is  very 
often  for  purposes  of  convenience  referred  to  as  the  jurisdiction  of  the 
Admiralty  Division  of  the  High  Court  of  Justice,  and  Admiralty  actions 
and  matters  assigned  to  the  Probate,  Divorce,  and  Admiralty  Division  are 
spoken  of  as  if  the  Legislature  had  divided  that  Division  of  the  High  Court 
into  two  Divisions,  to  one  of  which  under  the  name  of  the  Admiralty 
Division  the  jurisdiction  of  the  Court  of  Admiralty  had  been  directly 
transferred. 

In  1876,  by  an  Act  of  Parliament  entitled  the  Appellate  Jurisdiction 
Act,  1876  (b),  the  law  in  respect  of  the  appellate  jurisdiction  of  the  House 
of  Lords  was  amended,  and  it  was  thereby  expressly  provided  that  subject 
as  in  that  Act  mentioned  an  appeal  should  lie  to  the  House  of  Lords 
from  any  order  or  judgment  of  Her  Majesty's  Court  of  Appeal  in 
England. 

In  1879  the  Probate,  Divorce,  and  Admiralty  Division  obtained  under 
the  provisions  of  an  Act  of  Parliament  entitled  the  Shipping  Casualties 
Investigations  Act,  1879  (r),  jurisdiction,  both  by  way  of  rehearing  and  of 
appeal  from  the  decisions  of  the  Wreck  Commissioner,  and  the  stipendiary 
and  other  magistrates  in  shipping  casualties  investigations  under  the 
Merchant  Shipping  Acts,  wherever  the  certificate  of  a  certificated  officer 
had  been  cancelled  or  suspended. 

In  1882,  by  an  Act  entitled  the  Merchant  Shipping  (Colonial  Inquiries) 
Act,  1882  (d),  jurisdiction  was  given  to  the  Probate,  Divorce,  and  Admiralty 
Division  to  entertain  appeals  in  certain  cases  from  the  orders  of  British 
Colonial  Courts  holding  inquiries  under  the  provisions  of  that  Act  into 
shipping  casualties,  or  charges  of  misconduct  or  incompetency  on  the  part 
of  certificated  masters,  mates,  or  engineers. 

In  1889  an  Act  of  Parliament  entitled  the  Merchant  Shipping  Act, 
1889  (52  &  58  Vict.  c.  45),  was  passed,  under  the  provisions  of  which  more 
effectual  remedies  than  those  previously  in  force  were  given  to  masters  of 
ships,  and  persons  lawfully  acting  as  masters  of  ships  by  reason  of  the 
decease  or  incapacity  from  illness  of  the  master,  for  the  recovery  of  disburse- 
ments and  liabilities  properly  made  or  incurred  by  them  on  the  account  of 
their  ships  {e). 

In  1891,  by  an  Act  of  Parliament  entitled  the  Mail  Ships  Act,  1891 
(54  &  55  Vict.  c.  31),  regulations  were  made  as  to  the  security  to  be  given 
by  the  owners  of  ships  engaged  in  postal  service  within  the  Act,  and  as  to 
the  exemption  where  such  security  luid  been  given  of  such  ships  from  arrest, 
and  the  legal  proceedings  to  be  taken  in  the  High  Court  of  Justice  where 
such  ships  would  but  for  the  Act  have  been  arrested,  and  by  rules  of  Court 
made  under  the  Act  it  was  provided  that  all  matters  within  the  jurisdiction 
of  the  High  Court  of  Justice  under  the  provisions  of  the  Act  should  be 

(a)  As  to  the  proceedings  in  Admiralty  (/•)  42  &  43  Vict.  c.  72. 

actions  and  matters  before  the  vacation  (<i)  45  &  46  Vict.  c.  76. 

judge,  see  Order  LXIII.,  rules  11, 12,  15  (^  See  the  M.  S.  Act,  1894  (57  k  58 

(955,  966,  959).  Vict.  c.  60),  s.  167,  which  is  now  the  ruling 

(ft)  39  &  40  Vict.  c.  69.  enactment 
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assigned  to  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High 
Court. 

The  effect  of  the  above-mentioned  statutes  of  the  Merchant  Shipping 
Act,  1894  (57  &  58  Vict.  c.  GO),  consolidating  many  of  them,  and  of  the 
orders  and  rules  of  Court  made  under  the  Judicature  Acts  and  other 
material  Acts  (/)  is  fully  dif^cussed  in  the  Chapters  which  follow. 

In  addition  to  the  High  Court  of  Justice  and  the  other  Courts  above 
mentioned,  the  Court  of  Admiralty  of  the  Cinque  Ports  possesses  Admiralty 
jurisdiction  ;  but  the  jurisdiction  possessed  by  it  is  in  practice  confined  to 
cases  arising  within  the  liberties  and  jurisdiction  of  the  Cinque  Ports,  and 
except  in  cases  of  salvage  within  the  Act  of  1  &  2  Geo.  4,  c.  7G,  and  of 
Admiralty  and  maritime  causes  transferred  from  the  County  Courts,  does 
not  for  the  most  part  extend  beyond  the  inherent  jurisdiction  possessed  by 
the  Court  of  Admiralty  independently  of  statute  (-7). 


In  former  editions  of  this  work  a  clear  distinction  was  drawn  between 
actions  in  rem  and  actions  in  personam,  and  it  was  stated  that  the  remedy 
afforded  by  proceedings  in  rem  cannot  extend  beyond  the  property 
proceeded  against.  That  view  was  in  accordance  with  the  practice  of  the 
Court  of  Admiralty,  and  the  generally  expressed  opinion  of  those  familiar 
with  Admiralty  procedure.  But  some  recent  decisions  which  appear  to 
impeach  that  view  render  it  necessary  that  the  law  affecting  Admiralty 
proceedings  in  rem  should  be  carefully  reconsidered. 

In  the  case  of  The  Dictatar  (A),  decided  in  1892,  the  President,  Sir  Francis 
Jeune,  in  a  very  learned  and  elaborate  judgment  expressed  the  opinion 
that  in  an  action  in  rem  where  the  owners  of  the  property  had  appeared, 
judgment  can  be  enforced  in  the  action  to  the  full  amount  of  the  claim 
pronounced  for,  even  though  the  amount  of  that  claim  should  exceed 
the  value  of  the  property  proceeded  against.    But  while  great  respect  must 


(/)  The  bulk  of  the  orders  and  rules  of 
Court  made  under  the  Judicature  Acts, 
which  are  now  (October,  1901)  in  force, 
came  into  operation  on  the  24th  October, 
1883,  the  25th  January,  1884,  the  18th 
July,  1884,  the  24th  October,  1884,  and  the 
26th  November,  1893,  respectively.  The 
firet  of  these  collections  of  rules  is  oflS- 
cially  cited  as  The  Kules  of  the  Supreme 
Court  (abbreviated  in  this  work  as  R.  S.  C), 
1883,  and,  besides  being  divided  into 
seventy-two  orders,  each  order  containing 
several  rules,  is  numbered  consecutively 
in  one  series.  By  a  provision  contained  in 
them  they  annul  and  are  to  stand  in  lieu  of, 
inter  alia^  the  following  rules,  orders,  regu- 
lations, and  forms  : — The  rules,  orders,  and 
forms  in  the  first  schedule  to  the  Judica- 
ture Act  of  1876  ;  all  subsequent  rules  and 
orders  made  under  that  Act  previous  to 
June,  1883 ;  the  rules  under  the  6th 
section  of  the  Debtors  Act,  1869  ;  and 
further,  the  rules,  orders,  and  regulations 
for  the  High  Court  of  Admiralty,  1859 
and  1871.   See  R.  S.  C.  1883,  Appendix  O. 


On  the  12th  of  March,  1874,  additional 
rules  for  the  High  Court  of  Admiralty 
were  made  by  Sir  Robert  PhiUimore  foV 
the  regulation  of  any  proceedings  in  that 
Court  under  the  Debtors  Act,  1869,  and 
were  subsequently  approved  by  an  Order 
in  CounciL  These  rules  were  made  in 
pursuance  of  the  Admiralty  Jurisdiction 
Act  (8  &  4  Vict.  c.  65),  and  unless  they 
are  to  be  considered  as  referred  to  as 
*'  rules  under  the  6th  section  of  the 
Debtors  Act,  1869,"  are  not  among  the 
rules  and  orders  expressly  annulled  by  the 
R.  8.  C.  1883.  See  L.  R.  4  A.  &  E.  502, 
and  R.  S.  C.  1883,  Order  LXXII.,  rule  2 
(1044).  Other  rules  and  orders  of  Court, 
either  by  way  of  amendment  of,  or  of 
supplement  to,  the  rules  and  onlers  of 
Court,  of  which  the  time  for  coming  into 
operation  is  given  above,  have  been  made 
from  time  to  time  since  the  year  1883  up 
to  the  present  time. 

(^)  See  Maude  &  Pollock,  4th  ed.  vol.  i. 
pp.  668,  669. 

(/O  [1892]  P.  304. 
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be  paid  to  the  views  of  so  learned  a  judge,  it  is  important  to  remember 
that  the  opinion  thus  expressed  was  not  necessary  for  the  decision  of  the 
case.  The  action  was  an  action  for  salvage  services,  and  the  writ  was 
indorsed  with  a  claim  for  5,000/.  The  owners  of  the  salved  ship,  her  cargo 
and  freight,  appeared  as  defendants,  and  through  their  solicitor  gave  an 
undertaking  to  put  in  bail  to  that  amount.  The  salved  vessel  was  not 
arrested,  and  the  value  with  her  cargo  and  freight  was  179,200/.  At  the 
hearing  the  Court  made  an  award  of  7,500/.  The  plaintifis  afterwards 
obtained  leave  to  increase  the  indorsement  on  the  writ.  The  defendants 
paid  the  costs,  but  denied  their  liability  in  respect  of  the  amount  awarded 
beyond  the  amount  of  the  undertaking  to  put  in  bail,  namely,  5,000/.  It 
was  held  that  the  remedy  was  not  limited  by  the  amount  of  the  under- 
taking, and  that  the  plaintifib  were  entitled  in  the  action  to  take  out  writs 
of  fieri  facias  in  order  to  enforce  payment  from  the  defendants  of  the  full 
amount  awarded.  It  will  be  seen,  therefore,  that  there  was  no  decision  in 
the  case  that  the  defendants  were  liable  beyond  the  value  of  the  res.  The 
observations  of  the  learned  judge  favour  the  view  that  in  an  action  in  rem 
where  a  personal  action  would  lie  against  the  owners,  judgment  can  be 
enforced  for  more  than  the  value  of  the  res.  This  opinion  of  the  learned 
judge  seems  to  be  founded  to  a  large  extent  on  the  early  practice  as 
described  in  Gierke's  Praxis,  when  the  arrest  of  property  was  only  used  as  a 
means  to  compel  appearance,  and  there  was  no  clear  distinction  between 
actions  in  personam  and  actions  in  rem.  The  ordinary  proceeding  was  by 
arrest  of  the  person,  and  the  goods  of  the  party  were  attached  to  compel 
his  appearance.  The  proceedings  were  analogous  to  the  proceedings  by 
foreign  attachment  under  the  Charters  of  the  City  of  London.  This  is 
borne  out  by  the  authorities  cited  by  Sir  Francis  Jeune  in  his  judgment  in 
the  case  of  The  Ih'rfafor,  and  also  by  the  statements  to  be  found  in  Browne's 
Civil  and  Admiralty  Law,  ch.  ix.,  p.  434.  But  this  practice  soon  became 
obsolete,  because  the  Courts  of  common  law  prohibited  the  exerci^  of 
jurisdiction  in  this  manner  (i),  and  so  it  is  submitted  that  the  former 
existence  of  this  practice  can  afford  no  valid  ground  for  establishing  a 
jurisdiction  in  modem  times  to  render  the  owners  liable  in  an  action 
in  rem  beyond  the  value  of  property  arrested  in  the  action.  The  learned 
judge  in  his  judgment  relied  strongly  on  the  case  of  The  Dundee  {k)  ;  but 
that  case  dealt  entirely  with  a  limitation  of  liability  introduced  by  the  Act 
then  in  force,  38  Geo.  8,  c.  159.  The  action  was  an  action  of  damage 
instituted  against  The  Dundee^  her  tackle,  apparel  and  furniture,  in  9,000/., 
and  bail  was  given  for  that  amount,  but  with  the  express  condition  that  it 
was  without  prejudice  to  the  question  of  the  owners*  liability  beyond  the 
approved  value  of  the  ship,  her  tackle,  apparel  and  furniture.  The  ship 
was  valued  at  2,G85/.,  and  her  fishing  stores  at  2,236/.  The  only  question 
in  the  case  was  whether  the  fishing  stores  were  to  be  considered  as  appur- 
tenances to  the  ship.  Lord  Stowell  held  that  they  were.  Lord  StowelPs 
observations  relate  almost  entirely  to  the  law  affecting  the  limitation  of  the 

(0  See  John$an  v.  Shepney,  6  Mod.  79  ;  and  Bakers  Casc^  Gcnlbolt,  20 1  ;    citing 

Brickftt  et  alii  v.  Pearce,  8  Ann.  B.  R.,  6  19  Hen.  6. 

Viner's  Abridgment,  Court  of  Admiralty  (k)  1  Hagg.  109. 
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liability  of  owners  in  damage  cases,  and  when  he  said  that  **  the  ancient 
general  law  enacted  a  full  compensation  out  of  all  the  property  of  the 
owners  of  the  guilty  ship,"  he  was  referring  to  the  general  law  of  Uie 
country  prior  to  the  limitation  of  liability  statutes,  and  not  to  any 
particular  proceedings  in  the  Court  of  Admiralty.  It  was  contended  in 
argument  that  the  words  "  tackle,  apparel  and  furniture  "  did  not  include 
the  fishing  stores,  and  Lord  Stowell,  in  disposing  of  the  contention,  said 
that  "  the  mode  of  initiating  a  suit  by  arrest  of  the  ship  tackle,  apparel 
and  furniture  was  the  ancient  formula  of  the  Court,  though  leading  to  a 
full  remedy  affecting  all  the  property  of  every  kind  belonging  to  the 
owners."  It  is  upon  these  last  words  the  President  principally  relied, 
but  it  is  submitt^  that  the  words  must  be  construed  in  connection 
with  the  subject-matter  to  which  they  relate,  and  that  all  that  Lord 
Stowell  meant  to  say  was  that  the  words  "tackle,  apparel  and 
furniture  "  were  wide  enough  to  include  all  the  appurtenances  of  the  ship, 
and  were  words  which  in  ancient  times,  when  arrest  in  the  nature  of 
foreign  attachment  was  allowed  and  no  statute  of  limitation  of  liability  was 
in  force,  would  have  led  to  a  full  remedy  affecting  all  the  property  of  every 
kind  belonging  to  the  owners.  These  words  of  Lord  Stowell  are  certainly 
not  sufficiently  direct  and  distinct  to  outweigh  the  clearly-expressed  state^ 
ment  of  Parke,  B.,  in  Brawii  v.  Wilkinson  (/),  that  the  value  of  the  property 
when  seized  is  the  measure  of  liability.  Nor  can  they  be  considered  to 
render  nugatory  the  direct  decision  of  Dr.  Lushington  in  the  case  of  The 
Volant  {m\  that  in  an  action  in  rem  an  owner  who  has  appeared  cannot  be 
rendered  liable  beyond  the  value  of  the  ship.  The  decision  in  The  Triune  (»), 
referred  to  by  the  President,  cannot  be  regarded  as  a  decision  of  any 
weight.  It  is  directly  at  variance  with  the  case  of  The  Hope  {o\  and  was 
distinctly  overruled  by  Dr.  Lushington  in  the  case  of  The  Volant  (p). 
Even  if  The  Tritms  cannot  be  considered  as  overruled,  yet  it  is  to  be 
observed  that  the  personal  liability  of  the  master  in  respect  of  a  wrong 
done  by  him  was  a  matter  in  respect  of  which  the  Admiralty  always 
claimed  a  right  to  enforce  a  quasi-disciplinary  jurisdiction,  and  the 
case  cannot  in  any  view  be  regarded  as  an  authority  for  establishing  the 
liability  of  an  owner  in  an  action  in  rem  beyond  the  value  of  the  res. 
The  case  of  The  Zephyr  relied  on  by  the  President  (q),  is  not  an  authority 
which  can  render  much  assistance  to  the  solution  of  the  question  under 
discussion.  The  action,  one  of  damage,  was  entered  for  700/.,  and  The 
Zephijr  was  arrested.  The  vessel  was  a  vessel  of  eighty-nine  tons ;  the 
liability  of  her  owners  at  8/.  per  ton  would  extend  to  712/.  if  damage  to 
that  amount  were  found.  Her  full  value  was  found  to  be  400/.,  for  which 
bail  was  given.  Counsel  on  behalf  of  the  plaintiff  moved  the  Court  to 
amend  the  prsdcipe  to  institute  by  inserting  therein  the  names  of  the  owners 
of  The  ZephyTy  and  for  a  citation  in  personam  against  them.  The  motion 
was  rejected.  It  is  true  that  Dr.  Lushington  gave  as  his  reason  for 
refusing  the  motion  that  it  was  unnecessary  by  reason  of  the  provisions  of 
the  15th  section  of  the  Admiralty  Court  Act,  1861  ;  but  it  is  difficult  to 

(0  2  Ld.  Raym.  982.  (o)  1  W.  Rob.  154. 
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see  how  that  section  had  auy  relation  to  the  question  whether  the  owners 
could  be  rendered  liable  beyond  the  amount  of  the  property  proceeded 
against.    That  section  relates  only  to  the  power  of  enforcing  a  judgment 
when  obtained,  and  does  not  in  any  way  enlarge  the  right  to  recover  judg- 
ment in  an  action  in  rem.    It  does  not  appear  that  any  attempt  was  ever 
made  to  act  on  the  suggestion  made  by  Dr.  Lushington,  or  that  there  was 
any  feasible  reason  to  support  it.     But  the  whole  law  on  the  subject  had 
been  carefully  reviewed  and  authoritatively  determined  in  the  year  1851 
by  the   Judicial  Committee  of  the  Privy  Council  in  the  case  of   77/« 
Bold  Bucfletu/h  (r).    The  facts  in  that  case  were  as  follows :  T/te  Bold 
Bufcleughy  a  Scotch  steamer,  ran  down  an  English  vessel,  the  barque  WiUuim, 
on  the  night  of  the  14th  December,  1848,  in  the  Humber.  2'he  Bold  Bwdeugh 
was  trading  between  Leith  and  Eingston-upon-Hull,  and  an  action  was  com- 
menced in  the  Court  of  Admiralty  in  England  by  the  owners  of  Tfts  WiUiam 
against  2'he  Bold  Bwdeughy  and  a  warrant  was  issued  for  her  arrest,  but  before 
it  could  be  executed  the  vessel  had  sailed  for  Leith,  and  consequently 
service  of  the  warrant  could  not  be  effected.    A  suit  was  then,  namely,  on 
the  30th  of  January,  1849,  commenced  by  the  owners  of  The  William 
against  the  owners  of    The  Bold  Bucdeugh  in  the  Couyt  of  Session  in 
Scotland  to  obtain  compensation  for  the  loss  sustained  by  them  by  the 
collision.    In  pursuance  of  the  writ  of  summons  issued  in  the  last-mentioned 
suit,  The  Bold  Bucdeugh  was  forthwith  arrested  in  Leith  Harbour,  and 
bail  having  been  given  on  behalf  of  the  owners  of  The  Bold  Bucdeugh  in 
that  suit,  the  vessel  was  released.    On  the  26th  of  June,  1849,  during  the 
pendency  of  the  proceedings  in  Scotland,  the  owners  of  llie  BoUl  Bucdeugh 
by  bill  of  sale  for  valuable  consideration  sold  the  steamship  absolutely 
to  one  Harmer.    The  said  Harmer  at  the  time  of  the  purchase  had  no 
notice  of  the  claims  of  the  owners  of  Tfie  William,    In  August,  1849,  The 
Bold  Bucdeugh  arrived  at  Kingston-upon-Hull,  and  a  fresh  warrant  of 
arrest  issued  out  of  the  High  Court  of  Admiralty,  under  which  she  was 
arrested.    An  appearance  was  entered  in  the  suit  by  Harmer  under  protest, 
who  gave  bail  to  answer  the  action,  and  an  act  on  protest  was  brought  in 
on  behalf  of  Harmer  on  the  8rd  of  October,  1849.    On  the  same  day  the 
plaintifis  in  the  suit  in  the  Court  of  Session  lodged  a  minute  of  abandon- 
ment by  them  in  the  said  suit.    On   the  6th  of  November,  1849,  an 
application  was  made  to  the  Court  of  Session  to  allow  Harmer,  the  purchaser 
of  The  Bold  Burcdeugh,  to  make  appearance  in  the  said  suit.    Thereupon 
various  proceedings  were  taken  in  the  Court  of  Session,  and  on  the  4th  of 
December,  1849,  the  question  of  the  dismissal  of  the  suit  was  discussed, 
and  on  the  motion  of  the  pursuer  to  be  allowed  to  abandon  the  action, 
the  Lord  Ordinary  dismissed  the  action.    In  the  meantime,  the  proceedings 
in  the  Court  of  Admiralty  were  being  carried  on,  and  on  the  15th  of 
January,  1850,  the  act  on  protest  was  heard  before  Dr.  Lushington,  who 
gave  judgment  on  the  18  th  of  Jan  nary,  1850.    The  points  raised  before 
the  learned  judge  were  these :  First,  that  at  the  time  of  the  arrest  in  the 
Court  of  Admiralty  there  was  a  lis  alibi  pendens ;  secondly,  that  the  ship 
was  sold  by  the  original  owners  in  the  month  of  June,  1849,  prior  to  that 
arrest.    As  to  the  first  point,  the  learned  judge  held  that  the  plea  of  lis 
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alibi  pendens  could  not  be  sustained,  so  holding  upon  the  ground  that  the 
English  owners  could  not  anticipate  when  7%f»  Bold  Buirlewjh  would  come 
within  the  jurisdiction  of  this  Court  of  Admiralty,  and  consequently  they 
could  not  with  prudence  abandoi^   their  suit  in  Scotland  on  the  mere 
chance  that  they  would  be  enabled  to  proceed  in  England.    The  learned 
judge  held  that  the  owners  of  the  barque  did  withdraw  their  action  in  the 
Court  of  Session  at  the  earliest  time  when  it  was  reasonable  or  possible 
for  them  to  withdraw  it.    As  to  the  second  objection,  the  learned  judge 
held  that  a  change  of  property  did  not  exonerate  a  ressel  from  being  sued, 
and  that  the  sale  of  a  vessel  after  a  collision  did  not  produce  any  such 
effect.    On  both  grounds  the  learned  judge  overruled  the  protest.    From 
this  judgment  the  defendant  appealed  to  the  Judicial  Committee  of  the 
Privy  Council.    On  the  question  whether  the  defence  of  lis  alibi  pendens 
should  prevail  («),  the  counsel  for  the  appellant  contended  that  the  arrest  of 
The  Bold  Buccleugh  was  in  the  nature  of  foreign  attachment,  and  was  a  pro- 
ceeding of  the  same  nature  as  the  proceedings  in  Scotland,  and  that  where 
a  ship  is  arrested  under  a  warrant  of  the  Court  of  Admiralty  and  the  owners 
appear,  then  the  proceedings  are  in  personam.    It  was  contended  that  two 
proceedings  of  the  same  nature  could  not  be  carried  on  at  the  same  time  in 
England  and  in  Scotland  to  enforce  the  same  cause  of  action,  and  that  as 
there  was  no  lien  on  the  ship  and  the  owners  had  appeared,  the  question 
was  to  be  determined  according  to  the  interests  of  the  party  litigant,  with- 
out reference  to  the  original  liability  of  the  vessel  causing  the  wrong.    The 
Judicial  Committee  did  not  adopt  the  view  of  Dr.  Lushington,  that  the 
proceedings  in  Scotland  had  been  abandoned  by  the  owners  of  The  William 
at  the  earliest  possible  time,  and  pronounced  against  the  defence  of  lis  alibi 
pendens  on  the  ground  that  the  proceedings  in  Scotland  were  commenced 
by  process  against  the  persons  of  the  defendants,  and  that  the  seizure  of 
the  vessel  in  Scotland  was  collateral  to  that  proceeding  for  the  mere  pur- 
pose of  recovering  the  debt,  whereas  the  proceedings  in  England  were 
proceedings  in  rem^  and  inasmuch  as  a  proceeding  in  rem  differs  from  one 
in  personamy  it  followed  that  the  two  suits  being  in  their  nature  different, 
the  pendency  of  the  one  could  not  be  pleaded  in  suspension  of  the  other. 
On  the  second  point  the  Judicial  Committee  held  that  a  maritime  lien  is 
the  foundation  of  the  proceeding  in  rem^  a  process  to  make  perfect  a  right 
inchoate  from  the  moment  the  lien  attaches.    This   lien   travels  with 
the  thing  into  whosesoever  possession  it  may  come,  and  therefore  could 
be  enforced  against  the  ship  in  the  hands   of   a   bond  fide  purchaser 
without  notice.    It   is  to  be   observed   that   this    judgment   seems  to 
be  inconsistent  with  the  suggestion  of  the  President  in  his  judgment 
in  the  case  of  The  Dictator  {I),  that  a  change  takes  place  in  an  action 
against  the  res  where  the  defendant  appears,  or  that  the  defendant  by 
appearing  introduces  his  pei*sonal  liability  beyond  the  value  of   the  res. 

(x)    This  appeal  was  argaed  twice.   At  sent : — The  Chief  Baron  of  the  Exchequer 
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The  defendant  appeared  in  the  snit  in  the  Court  of  Admiralty  against 
Ths  Bold  Buccleuffhj  and  the  vessel  was  released  on  bail  given  in  the 
Court  of  Admiralty,  and  if  the  defendant  by  appearing  rendered  himself 
l)erBonally  liable  beyond  the  value  of  the  ship,  it  seems  impossible  to 
suppose  that  the  Judicial  Committee  could  have  regarded  the  proceedings 
in  the  Court  of  Admiralty  as  essentially  different  from  the  proceedings 
in  personam  in  the  Court  of  Session.  The  argument  of  Mr.  Anderson 
for  the  appellants  (u)y  was  that  upon  the  owners  appearing  in  the  Court 
of  Session  and  giving  bail,  the  proceedings  in  rem  in  that  Court  terminated 
and  the  remedy  became  in  peraonam^  and  that  the  proceedings  in  Eng- 
land were,  after  the  appearance  of  the  defendants,  substantially  of  the 
same  character.  This  argument,  if  the  President's  suggestion  is  correct, 
ought  to  have  prevailed,  but  the  decision  of  the  Privy  Council  is  in  direct 
conflict  with  it ;  but,  further,  if  proceedings  in  rem  in  the  Court  of 
Admiralty  are  founded  on  maritime  lien,  and  are  only  proceedings  for  the 
purpose  of  enforcing  that  lien,  it  is  difficult  to  understand  why  a  suit 
instituted  for  that  purpose  should  extend  beyond  the  object  for  which  it  is 
instituted.  In  the  case  of  The  Bold  Buccleugh,  Harmer,  the  purchaser  of 
the  ship,  the  defendant  in  that  action,  appeared  only  to  protect  his  interest 
in  the  ship,  and  there  seems  to  be  no  good  reason  why  because  he  appeared 
to  protect  his  interest  he  thereupon  became  personally  liable  in  respect  of  a 
collision  which  took  place  before  he  had  any  concern  in  the  ship.  It  is 
admitted  by  the  President  in  his  judgment  that  a  mortgagee  who  has 
no  interest  in  or  connection  with  the  acdon  beyond  his  interest  in  the  ship 
is  entitled  to  appear ;  and  yet  he  could  not  by  reason  of  his  appearance  to 
protect  his  interest  be  fixed  with  any  further  liability.  So  in  the  case  of 
an  action  against  a  foreign  vessel  within  the  jurisdiction  to  recover  damage 
done  by  her  on  the  high  seas,  it  is  clear  that  the  foreign  owner,  unless 
found  within  the  jurisdiction,  could  not  be  served  with  a  writ  or  notice  of 
a  writ  in  an  action  in  personam.  The  Vivar  {x).  The  remedy  in  the 
absence  of  appearance  on  the  part  of  the  owner  would  be  confined  to 
the  value  of  the  ship ;  yet  if  he  is  not  allowed  to  appear  to  defend  his 
interest  in  the  ship  without  rendering  himself  liable  beyond  his  interest, 
the  law  imposes  on  him,  as  a  condition  of  his  being  allowed  to  appear  to 
defend  his  interest,  a  burden  which  seems  to  be  unreasonable.  So  in  the 
case  of  a  bottomry  bond  on  the  ship,  the  owner  is  clearly  entitled  to  appear 
to  defend  his  interest  in  the  ship  without  rendering  himself  personally 
liable.  It  is  true  the  language  of  the  President  seems  to  apply  only  where 
the  persons  who  appear  as  defendants  are  persons  against  whom  a  personal 
liability  enforceable  by  Admiralty  process  exists.  But  to  adopt  the  dis- 
tinction is  to  create  two  classes  of  actions  in  rem.  The  procedure  in  both 
is  the  same,  yet  in  the  one  case  the  appearance  alters  the  essential  character 
of  the  action  ;  in  the  other  it  does  not.  There  is  no  authority  in  favour  of 
any  such  distinction  ;  no  cases  can  be  found  where  any  such  line  has  been 
drawn.  Moreover,  another  difficulty  arises :  in  proceedings  in  rem  to 
enforce  a  maritime  lien,  the  lien  confers  priority  over  other  claims  not 
founded  on  maritime  lien.  But  if  in  an  action  commenced  by  proceedings 
in  rem  the  appearance  of  the  owner  changes  the  character  of  the  action 

(w)  7  Moo.  P.  C.  C.  p.  280.  (*•)  2  P.  D.  29. 


24 


INTRODUCTION. 


into  a  personal  action,  it  is  difficult  to  understand  how  the  rights  conferred 
by  the  maritime  lien  are  to  be  dealt  with  in  the  action.  Importance  has 
been  attached  to  the  circumstance  that  the  form  of  judgment  where  the 
owners  do  not  appear  in  an  action  in  rem  is  against  the  property,  whereas 
when  they  do  appear  and  give  bail,  judgment  is  against  them  and  the 
bail  (y).  Of  course,  where  the  defendants  appear,  and  by  giving  bail 
obtain  the  release  of  the  res,  the  liability  of  themselves  and  their  bail  is 
substituted  for  the  liability  of  the  property,  but  the  circumstance  that 
they  have  rendered  themselves  personally  liable  to  the  extent  of  the  value 
of  the  property  affords  no  good  reason  why  they  should  be  rendered  liable 
beyond  it.  The  form  of  judgment  says  nothing  as  to  the  amount  of 
damages.  The  owners  and  their  bail  are  condemned  in  damages ;  that 
must  mean  the  amount  of  damages  for  which  they  are  legally  responsible, 
and  to  be  thereafter  determined  by  the  Court.  If  the  language  of  the 
judgment  be  taken  literally  as  implying  that  the  defendants  and  their  bail 
are  liable  to  any  extent,  the  bail  might  be  rendered  liable  beyond  the 
amount  for  which  they  have  become  sureties.  That,  of  course,  cannot 
be  the  case  (2). 

The  case  of  7'he  Gemma  (a),  decided  in  the  Court  of  Appeal  in  August, 
1899,  appears  at  first  sight  to  follow  and  approve  the  reasoning  of 
the  President  in  the  case  of  The  Dictator^  but  it  is  submitted  that  the 
actual  decision  of  the  case  determines  a  much  narrower  question.  In  that 
case  judgment  had  been  obtained  in  the  Admiralty  Division  for  the  sum  of 
5,979/.  I6«.  «S^.  The  ship  against  which  the  action  was  instituted  was  a 
foreign  vessel,  and  had  been  arrested  in  the  action,  and  bail  was  given  in 
the  sum  of  4,875/.,  being  the  full  value  of  the  ship  and  her  freight.  After 
judgment  the  defendants  paid  to  the  plaintifJB  the  said  sum  of  4,875/.  The 
ship  afterwards  coming  agaiu  within  the  jurisdiction,  the  plaintiffs  sued 
out  a  writ  0^  fieri  facias  directing  the  sheriff  to  cause  to  be  made  of  the 
goods  and  chattels  of  the  defendants  the  sum  of  1,817/.  8^.  10^.,  together 
with  costs  and  interest  ;  the  said  sum  of  1,317/.  8«.  lOd,  being  the  balance 
of  the  judgment,  together  with  costs  incurred  subsequently  to  the  judg- 
ment. Under  this  writ  the  ship  was  seized  within  the  jurisdiction ;  the 
owners  of  the  Gemma,  the  defendants,  applied  to  Bucknill,  J.,  sitting  in 
the  Admiralty  Court,  for  an  order  directing  the  sheriff  to  withdraw  upon 
the  ground  that,  bail  having  been  given  to  the  full  value  of  the  ship  and 
freight,  the  Gemma  was  released  from  all  rights  and  claims  against  her  in 
respect  of  the  collision.     The  learned  judge  made  the  order  asked  for. 


(j/)  This  form  of  decree  seems  to  have 
been  in  use  for  about  eighty  years.  Pre- 
viously to  then  the  decree  in  an  action 
in  rcnti  where  the  defendant  had  appeared, 
and  bail  had  been  given,  appears,  in  cases 
where  salvage  had  been  awarded,  to  have 
been  a  condemnation  of  the  property 
salved  :  leaving  the  warrant  and  the  bail 
to  be  discharged  on  the  plaintiff's  paying 
the  salvage  award  ;  see  /;<«f.  Appendix, 
Minutes  of  Decrees. 

(z)  It  does  not  appear  to  have  been 
brought  to  the  notice  of  the  Court  that 
the  form  of  judgment  on  a  suit  of  damage, 
where  the  owners  of  the  ship  proceeiled 


against  appear  and  contest  the  suit,  but 
without  putting  in  bail,  so  that  the  vessel 
remains  under  arrest  until  judgment,  is 
against  the  property  exactly  as  in  a 
default  action,  and  not  against  the  owners 
of  the  vessel,  except  as  to  costs ;  see  patit^ 
Appendix,  Minutes  of  Decbbes  in 
Actions  of  Damage.  If  the  appearance 
of  the  defendants  renders  them  liable 
beyond  the  value  of  the  r<v,  why  do  we 
not  find  the  appearing  owners  condemned 
in  damages  equally,  whether  bail  is  put  In 
or  not  ? 
(«)  [1899]  P.  285. 
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Against  this  order  there  was  an  appeal.  The  Coart  of  Appeal  set  aside 
the  order  upon  the  ground  that  the  plaintiffs  having  obtained  judgment 
in  the  Admiralty  Division  were  entitled  by  virtue  of  the  provisions  of  the 
24  Vict.  c.  10,  s.  15,  to  the  rights  of  judgment  creditors,  and  were  entitled 
to  enforce  the  judgment  in  the  same  way  as  a  judgment  at  common  law 
might  be  enforced.  The  grounds  of  the  judgment  are  succinctly  stated  by 
A.  L.  Smith,  L.J.,  in  the  following  words :  *^  This  is  simply  the  case  of  a 
judgment  creditor  endeavouring  to  obtain  satisfaction  for  his  judgment  by 
taking,  by  means  of  a  writ  of  fieri  fadus,  the  goods  of  his  judgment  debtor 
which  in  the  year  1899  happen  to  be  within  the  bailiwick  of  the  sheriff  to 
whom  the  writ  has  been  directed/'  Although  there  are  expressions  in  the 
judgment  which  seem  to  confirm  the  view  put  forth  by  the  President  in  the 
ease  of  The  Dictator ^  these  expressions  are  obiter  and  were  not  necessary  for 
the  decision  of  cbe  case.  Whether  the  judgment  was  properly  obtained  for 
a  sum  exceeding  the  value  of  the  res  was  not  a  qoestion  before  the  Court 
The  only  question  determined  was  whether  a  judgment  regular  on  the  face 
of  it  could  be  enforced  in  a  particular  way. 

It  is  believed  that  prior  to  the  case  of  The  Oemma  no  instance  can  be 
found,  except  the  doubtful  case  of  The  Triune,  in  which  the  defendants 
appearing  in  an  action  in  rem  were  made  liable  beyond  the  value  of  the  res. 
The  absence  of  any  such  cases  affords,  it  is  submitted,  very  strong  evidence 
that  no  liability  beyond  the  value  of  the  ree  exists  in  an  action  in  rem, 
whether  the  owners  appear  or  not,  because,  having  regard  to  the  large 
number  of  cases  in  which  the  claim  exceeds  the  value  of  the  res,  the  ques- 
tion must  often  have  arisen,  and  if  any  such  right  existed  the  records  of  the 
Court  would  show  that  it  had  been  duly  recognized  and  enforced. 

There  is  one  other  case  which  requires  notice  here  as  bearing  on  the  law 
laid  down  in  The  Bold  Burrleugh  (b)  ;  the  case  of  CHirrie  v.  M' Knight  (/). 
In  that  case  the  steamship  Dunhseit  was  moored  in  the  centre  of  a  tier, 
the  steamship  Easdale  being  moored  outside  of  her.  There  was  a  gale 
of  exceptional  violence  during  the  night,  which  made  the  position  of 
the  vessels  very  insecure.  In  the  morning  the  crew  of  the  Dunbssit, 
after  notice  of  their  intention,  cut  the  mooring  ropes  of  tke  Easdale  in 
order  to  get  their  vessel  free  and  enable  her  to  proceed  to  sea.  The 
result  was  the  Easdale  drifted  ashore  and  was  damaged.  The  First 
Division  of  the  Court  of  Session  held  that  the  cutting  of  the  Easdale' s  ropes 
by  the  crew  of  the  Dunlossit  was  a  ^vrongful  act  for  which  her  owners  were 
responsible.  That  decree  was  unappealed  against,  and  was  final.  The 
Dunlossit  having  been  arrested  was,  at  the  instance  of  a  mortgagee,  judi- 
cially sold.  A  competition  for  the  price  arose  between,  inter  alios,  Currie, 
the  owner  of  the  Easdale,  and  M'Knight,  the  mortgagee  of  the  Dunlossit. 
The  sheriff-substitute  found  that  the  owner  of  the  Easdale  had  a  maritime 
lien  over  the  Dunlossit  for  the  damage  sustained,  and  gave  him  a  preference 
to  the  mortgagee  over  the  price.  On  appeal  by  the  owner  of  the  Easdale 
the  Second  Division  of  the  Court  of  Session  held  that  in  the  circumstances 
the  owner  of  the  Easdale  had  no  maritime  lien  over  the  Dunlossit,  and  that 
the  mortgagee  had  a  first  claim  to  the  price.  Against  this  latter  judgment 
the  owner  of  the  Easdale  appealed.    The  House  of  Lords  dismissed  the 

(*)  7  Moo.  P.  C.  C.  267.  (r)  [1897]  A.  C.  p.  97. 
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appeal.  The  ground  of  the  decision  of  the  Honse  of  Lords  seems  to  have 
been  that  the  ship  against  which  a  maritime  lien  for  damage  is  claimed 
must  be  the  instrument  of  mischief,  and  that  in  order  to  establish  the 
liability  of  the  ship  to  the  maritime  lien  claimed,  some  act  of  naviga- 
tion of  the  ship  itself  should  either  mediately  or  immediately  be  the  cause 
of  the  damage.  The  House  was  of  opinion  that  the  cutting  of  the  cables  of 
the  Easdale  by  the  crew  of  the  DunloHsit  could  not  be  regarded  as  the  act 
of  the  Dunlossit.  Such  acts  were  not  done  in  the  course  of  the  navigation 
of  the  ship,  but  for  the  purpose  of  removing  an  obstacle  which  prevented 
her  starting  on  her  voyage.  It  is  to  be  observed  that  the  8  &  4  Vict.  c.  65, 
which  enacts  that  the  Court  of  Admiralty  shall  have  jurisdiction  to  decide 
claims  in  nature  of  damage  received  by  any  ship,  and  the  Admiralty  Court 
Act,  1861,  which  enacts  that  the  Court  of  Admiralty  shall  have  jarisdiction 
over  any  claim  for  damage  done  by  any  ship,  do  not  extend  to  the  Courts 
in  Scotland,  so  that  the  question  for  the  House  of  Lords  was  whether  in  the 
circumstances  of  the  case  the  Courts  in  Scotland  had  inherent  jurisdiction 
to  proceed  in  re^n.  But  tbe  judges  of  the  Court  of  the  Second  Division  of 
the  Court  of  Session — the  Lord  Justice  Clerk  (Macl)onald)  and  Lords 
Young  and  Trayner — were  of  opinion  that  the  doctrine  of  maritime  lien  did 
not  obtain  in  Scottish  jurispradence  ;  apparently  following  the  decision  in 
the  case  of  The  Bold  Buccleugh,  Lord  Watson,  in  the  House  of  Lords, 
dissented  from  this  view,  and  expressed  the  opinion  that  tbe  Courts  of 
Scotland  possessed  the  same  power  in  maritime  cases  of  enforcing  a  mari- 
time lien  as  the  Admiralty  Court  in  England,  and  in  this  opinion  he  was 
supported  by  the  other  learned  Lords.  In  expressing  this  opinion  the 
members  of  the  House  of  Lords  were  apparently  influenced  by  what  seemed 
to  them  the  importance,  on  the  grounds  of  general  policy,  of  declaring  the 
identity  of  the  Admiralty  Law  of  the  two  countries.  It  was  no  doubt 
competent  to  the  House  of  Lords  to  overrule  the  decision  in  the  case  of 
The  Bold  Burxleuffh,  in  which  it  was,  as  we  have  seen,  distinctly  held  that 
the  proceedings  in  that  case  in  the  Court  of  Session,  which  were  under  the 
11  Geo.  4  &  1  Will.  3,  c.  69,  and  6  Geo.  4,  c.  120,  were  proceedings  in 
personam.  But  the  learned  Lords  expressly  declared  their  approval  of  the 
decision  in  The  Bold  Buccletigh,  and  at  first  sight  it  seems  difficult  to 
reconcile  the  two  cases  ;  bat  the  explanation  is  probably  this,  that  in  Currie 
v.  M^Knight  the  learned  Law  Lords  expressed  an  opinion  on  the  general 
question  as  to  the  authority  of  the  Courts  in  Scotland  to  enforce  a  maritime 
lien  when  their  jurisdiction  was  invoked  by  proper  proceedings,  and  did 
not  discuss  the  form  of  proceedings  calculated  to  effect  that  end.  As  all 
the  members  of  the  House  agreed  that  in  tbe  circumstances  no  maritime 
lien  existed,  it  became  unnecessary  to  determine  what  form  of  proceedings 
was  the  proper  form  for  enforcing  a  maritime  lien  in  the  Courts  of 
Scotland. 
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CHAPTER  I. 

POSSESSION,  RESTRAINT,  AND  CO-ONVXERSHIP. 

On  entering  upon  an  inquiry  concerning  the  Admiralty  jurisdiction  of 
the  High  Court  of  Justice,  attention  is  naturally  directed  in  the  first 
instance  to  the  jurisdiction  which  it  exercises  respecting  the  possession  of 
ships.  In  nearly  all  commercial  countries  the  employment  of  ships  has 
been  favoured  as  being  not  only  of  advantage  to  the  individual  owners  but 
of  public  benefit  to  the  State ;  and  the  law  of  England,  in  accordance  with 
this  principle,  has  made  special  provisions  to  protect  the  possession  of  the 
owners  of  ships,  and  to  secure  to  them  the  advantageous  enjoyment  of  their 
property. 

Under  ordinary  circumstances,  when  the  owner  of  a  personal  chattel  is  Possession, 
wrongfully  deprived  of  it,  his  only  remedy  is  a  personal  action  against  the  Suit  against 
wrongdoer  (a),  but  where  a  ship  is  wrongfully  detained,  the  ship  itself,  by  JirroBSfuUv 
Admiralty  process,  may  be  at  once  arrested  and  proceeded  against,  and  a  in  possession, 
specific  decree  obtained,  restoring  it  to  the  owner's  possession  (h).    Where 
the  owner  is  deprived  of  the  possession  of  his  ship  he  may  institute 
proceedings  in  Admiralty  to  have  her  delivered  over  to  him  (6-),  and  on 
application  at  the  registry  on  the  Admiralty  side  of  the  Probate,  Divorce, 
and  Admiralty  Division  in  the  usual  form,  he  may  then  at  once  obtain  a 
warrant  for  her  arrest  (d).     Until  recently,  however,  in  proceedings  of  this 
nature  the  Court  of  Admiralty  was  compelled  to  move  within  veiy  narrow 


(a)  The  plaintiff  in  an  action  at  com- 
mon law  for  the  detention  of  any  chattel 
coolil  not  before  the  passing  of  a  modem 
statute  obtain  execution  for  the  return  of 
the  chattel,  without  giving  the  defen- 
dant the  option  of  retaining  such  chattel 
upon  paying  its  value.  The  Ck>mmon  Law 
Procedure  Act,  1854,  s.  78. 

(b)  This  power  is  of  a  highly  beneficial 
nature,  for  unless  it  were  exercised,  a 
Hhipowner  might  in  many  cases  sustain 
Herious  injury,  and  be  without  remedy. 
If  the  shipowner  could  only  sue  the 
wrongdoer,  the  latter  might  be  unable  to 
pay  the  value  of  the  ship,  and  might, 
pending  the  suit,  send  it  out  of  the 
country  :  per  Abbott,  C.J.,  In  the  matter 
of  Blanshard,  2  B  &  C.  249  ;  and  sec  The 


Peggy y  3  Dow.  &  R.  178,  n. ;  AmmynwH»y 
2   Chitty,  859;    Badleij    v.    Egglesjield, 

1  Vent.  308;  The  Beatrice,  36  L.  J. 
Adm.  9.  In  recent  times  questions  of 
restitution  of  ships  piraticaUy  taken  on 
the  high  seas  have  been  raised  in  causes 
of  possession,  though  it  was  oi)en  to  the 
claimants  to  institute  a  cause  of  piracy. 
See  The  Segredo,  otherwise  Tfie  Eliza 
Cornish,  1  Spks.   86  ;    The  Mary,  L.  R. 

2  A.   &   E.   319;    The  Telegrafu,  L.  R. 

3  P.  C.  686.  See  also  The  Beatrice,  36 
L.  J.  Adm.  9. 

(r)  The  Lagan,  8  Hagg.  418  ;  T/ie 
Haidee,  2  Stuart*s  Vice-Adm.  30. 

(f/)  See  R.  S.  C,  1883,  Order  V.,  rule  16 
(38). 
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limits,  for  it  was  laid  down  by  the  Common  Law  Courts  that  where  the 
alleged  wrongdoer  distinctly  set  up  a  bond  fide  claim  to  the  ship  in  dispute, 
the  Court  of  Admiralty  had  no  jurisdiction  to  adjudicate  upon  the  question 
of  title  {e).  Thus  the  Court  of  Admiralty  in  many  cases  was  unable  to 
interfere  with  effect,  and  serious  inconvenience  and  embarrassment  was 
occasioned.  But  now  this  I'estriction  no  longer  exists,  for  by  the  3  &  4 
Vict.  c.  G5  (/),  the  Court  of  Admiralty  was,  and  the  Probate,  Divorce,  and 
Admiralty  Division  is  now  (//),  enabled  to  decide  all  questions  as  to  the  title 
to  or  ownership  of  any  ship  or  vessel,  or  the  proceeds  thereof  remaining  in 
the  registry,  arising  in  any  cause  of  possession.  In  pursuance  of  the 
authority  thus  conferred  upon  it,  the  Court  of  Admiralty  acquired  ample 
jurisdiction  to  adjudicate  upon  all  questions  of  title,  and  wherever  it 
became  necessary  it  would  inquire  into  the  validity  of  an  alleged  sale, 
or  concerning  any  other  circumstances  which  affected  the  right  to  the 
property  in  the  ship  (A). 

The  Court  of  Admiralty  always  inclined  in  favour  of  the  person  in 
possession,  and  a  plaintiff  proceeding  to  disturb  possession  nmst  have  been 
prepared  to  prove  his  claim  clearly  (*).  A  suit  to  recover  possession  must 
before  the  Judicature  Acts  have  been  instituted  by  the  legal  owners  {k)  It 
was  not  the  practice  of  the  Court  of  Admiralty  to  put  its  procedure  in 
motion  to  protect  merely  equitable  interests.  On  the  other  hand,  that 
('ourt  was  not  absolutely  ministerial,  and  it  was  at  liberty  to  hold  its  hand 


(e)  In  the  case  of  Tli^,  ^^'arrUrr,  2  Dais. 
289,  Loixi  StoweU  expressed  himself  as 
foUows : — "  A  question  of  title  may  occur 
incidentally  in  a  cause  of  possession,  and 
it  then  becomes  necessaiy  for  the  Court 
to  inquire  into  the  title,  at  least  so  far  as 
to  satisfy  itself  that  it  may  safely  decree 
possession  to  the  jmrty  seeking  it.  It 
cannot  be  laid  down  that  the  Court  is  to 
decline  its  jurisdiction  in  a  cause  of 
l)08se8sion,  on  the  mere  averment  of  one 
of  the  parties  that  there  is  a  conflicting 
claim  of  title.  If  the  mere  averment  of 
title,  without  any  examination  into  its 
foundation,  would  be  sufficient  to  arrest 
the  progress  of  a  cause,  the  jurisdiction 
of  the  C<»urt  over  cases  of  possession 
would  be  ousted  altogether.  It  would  be 
idle  to  say  that  the  Court  retained  its 
jurisdiction  if  the  moment  a  waiTant  was 
extracted  by  one  party  the  other  was  at 
liberty  to  put  an  end  to  the  suit  by 
asserting  a  title  resting  i)erhap8  on  no 
foundation  whatever.  See  The  PUt,  1 
Hagg.  240;  y7/e  .^/m,  2  Hagg.  308  ;  The 
SiMtcm,  3  C.  Rob.  213  ;  lite  Aunn-a,  8  C. 
Kob.  133.  Although  in  general  the  Court 
was  extremely  unwilling  to  travel  at  aU 
into  a  question  of  property  (The  GnarduiH, 
3  C.  Rob.  94  ;  nc  Martin  of  Norfolk,  4  Rob. 
297),  yet  where  the  right  to  the  possession 
of  a  ship  dei>ended  upon  the  law  of  prize, 
the  Court  appears  in  some  cases  to  have 
inquired  into  the  circumstances  attend- 
ing the  capture  and  condemnation,  and 
to  have  pronounced  accortlingly."  The 
Victoria,  1    Edw.  97;    The  Counte^^  of 


Lauderdale,  4   Rob.   283 ;    The  TJumunt, 

1  C.  Rob.  322. 
(/)  Sect.  4. 

Ig)  Supra,  Introduction. 

{h)  The  Eliz^i  Comith,  1  Spks.  36 ; 
TJte  Empre»»,  Swa.  160  ;  The  Glasgow, 
Swa.  145;  The  Victor,  VMj.T,  21-,  The 
Margaret  Mitchell,  Swa.  382.  In  the 
latter  case  the  suit  was  instituted  by  the 
assignees  of  an  insolvent.  Where  a  ship 
has  been  sold  abroad  by  the  master,  and 
the  owner  disputes  the  sale,  he  must  seek 
redress  with  the  greatest  possible  promp- 
titude. The  Australia,  Swa.  486 ;  see 
TJie  Bonita,  Lush.  252.  The  rights  of  a 
bonajid^  purchaser  who  without  notice  of 
fraud  has  got  his  name  on  the  register  as 
the  owner  of  a  share  or  shares  in  a  ship 
registered  in  England  or  Wales,  wiU  not 
be  interfei-ed  with,  notwithstanding  that 
his  predecessor  on  the  register  has  been 
guilty  of  fraud,  Tfte  Ho'rUwk,  2  P.  D. 
243,  but  where  the  title  of  a  plaintiff 
entitled  to  a  decree  of  ix)ssession  is  pre- 
judiced by  a  registered  mortgage  having 
been  wrongly  entered  on  the  register  as 
discharged,  the  Court  has  the  power 
of  ordering  the  mistake  to  be  corrected. 
The  ItiHfe,  L.  R.  4  A.  &  E.  6. 

(0  ne  Victoria,  Swa.  408  ;  The  John, 

2  Hagg.  308.  In  Tfie  Glatgow  (Swa.  146), 
the  Court  dismissed  the  suit  with  costs, 
and  oixiered  the  plaintiff  to  pay  demurrage ; 
the  vessel  had  not  been  bailed. 

(Jt)  As  to  claims  and  defences  on  equit- 
able grounds,  see  now  the  Judicature  Act, 
1873,  ss.  24,  25. 
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where  it  appeared  equitable  to  do  so  (/).    A  party  claiming  title  to  a  ship 
was  not  allowed  to  rely  upon  two  conflicting  titles  (m).  ^ 

Where  the  master  seeks  to  retain  possession  of  the  ship  against  the  will  Proceedings 
of  the  owners,  a  suit  may  be  instituted  in  Admiralty  for  the  purpose  of  J?  dispowess 
dispossessing  him.  Where  the  master  is  not  a  part-owner,  all  that  the 
Court  requii^  is,  that  the  majority  of  the  owners  should  declare  their 
disinclination  to  continue  him  in  possession.  Where  the  master  is  a  part- 
owner,  some  special  reason  is  commonly  stated  to  induce  the  Court  to 
interpose  ;  but  even  in  such  cases  the  Court  will  generally,  on  the  application 
of  the  majority,  dispossess  the  master  without  entering  into  minute  inquiry 
concerning  the  cause  of  dissatisfaction  between  him  and  the  plaintiffs  (n). 

Summary  jurisdiction  is  conferred  by  the  472nd  section  of  the  Merchant 
Shipping  Act,  1894  (o)  in  England  and  Ireland,  on  the  High  Court,  in 
Scotland,  the  Court  of  Session,  and  elsewhere  in  His  Majesty's  Dominions 
any  Colonial  Court  of  Admiralty  or  Vice-Admiralty  Court  (p),  to  remove 
the  master  of  any  ship  within  the  jurisdiction  of  the  Court,  if  that  removal 
is  shown  to  the  satisfaction  of  the  Court  by  evidence  on  oath  to  be  necessaiy. 
The  same  section  provides  that  the  removal  may  be  upon  the  application 
of  any  owner  of  the  ship,  or  his  agent,  or  of  the  consignee  of  the  ship, 
or  of  any  certificated  mate,  or  of  one-third  or  more  of  the  crew  of 
the  ship(^),  and  that  any  such  Court  may  also  appoint  a  new  master, 
instead  of  the  one  removed,  but  that  where  the  owner,  agent,  or  consignee 
of  the  ship  is  within  the  jurisdiction  of  the  Court,  such  an  appointment  shall 
not  be  made  without  the  consent  of  that  owner,  agent,  or  consignee.  The 
section  further  provides  that  the  Court  may  also  make  such  order,  and 
require  such  security  in  respect  of  the  costs  of  the  matter,  as  it  thinks  fit. 

It  is  with  the  greatest  reluctance  that  the  Court  adjudicates  in  suits  of  Foreign 
possession  where  foreigners  (r)  alone  are  concerned  ;  when  it  does  proceed  o^"®"*- 


(0  "  I  apprehend  that  there  is  a  dis- 
tinction between  enforcing  an  equitable 
right  at  the  instance  of  the  party  claiming 
such  right,  and  refusing  to  enforce  a  claim 
of  a  legal  owner  to  the  disregard  of  an 
equitable  right."  Per  Dr.  Lushington,  The 
Victoria^  Swa.  408.  As  to  the  rights  of  a 
mortgagee  not  in  possession,  see  TJie  Innis- 
fallm,  L.  R.  1  A.  &  E.  72  ;  The  Xerimla, 
11  P.  D.  92  :  The  Frtiit  Prejterver,  2 
Hagg.  181.  In  the  case  of  The  Stiff  erg, 
4  C.  Bob.  275,  5  C.  Rob.  155,  the  facts 
were  these : — Plaintiff  purchased  a  ship 
and  acquired  a  legal  title  to  it.  Defendant 
afterwards  obtained  possession  of  the  ship. 
Plaintiff  instituted  tliesuit  to  recover  pos- 
session. Defendant  claimed  title  to  the 
ship  through  one  K.,  bj  whom,  as  he 
alleged,  plaintiff  had  been  employed  to 
purchase  the  vessel,  and  by  whom  plain- 
tiff had  been  paid  at  least  part  of  the 
purchase-money.  The  Court,  under  the 
circumstances,  thought  it  material  that  it 
should  be  informed  of  the  state  of  accounts 
between  the  plaintiff  and  K.,  and  indicated 
that,  as  according  to  the  then  existing 
practice  it  had  no  power  to  investigate 
the  accounts,  it  might  feel  at  liberty  to 
hold  its  hand.    But  after  the  case  had 


stood  over  for  two  years,  the  Court  deci<led 
on  the  legal  title,  and  decreed  possession 
to  the  plaintiff.  See  The  Virtue,  1  Spks. 
77,  and  see  pogt,  p.  31,  n.  (//). 

(w)  The  Margaret  MifcheU,  Swa.  382. 

00  T/ie  Miio  Draper,  4  C.  Rob.  290  ;  The 
See  Renter,  1  Dod.  23  ;  TJie  Kent,  Lush. 
495.  See  also  The  Mian  and  Siegmund, 
Edw.  242. 

ip)  This  section  having  taken  the  phice 
of  the  240th  section  of  the  M.  S.  Act, 
1854. 

(/i)  As  to  these  Courts,  see  the  Colonial 
Courts  of  Admiralty  Act,  1890  (53  &  54 
Vict.  c.  27). 

iq)  Where  the  Court  was  satisfied  that 
£he  removal  of  the  master  was  necessary, 
it  made  the  order  on  the  application  of 
one  part-owner  only.  ITie  RoyalUt,  Br. 
&  L.  46.  A  power  to  supersede  masters  in 
certain  cases  is  also  given  to  Naval  Courts 
abroad,  by  sec  483  of  the  M.  8.  Act, 
1894. 

(r)  The  8th  section  of  the  Admiralty 
Court  Act,  1861,  presently  to  be  noticed, 
applies  only  to  suits  conceining  ships 
registered  at  any  port  in  England  and 
Walet,  Such  ships  can  be  sold  in  suits 
between  co-owners   touching   ownership 
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in  such  cases,  it  is  only  in  order  to  prevent  further  inconvenience  and  loss 
by  resort  to  the  decisions  of  other  courts  in  other  countries  («).  Where  the 
consent  of  the  representative  of  the  foreign  state  to  which  the  vessel  belongs 
is  withheld  (/),  such  a  suit  is  seldom  or  never  entertained  unless  it  has  been 
refen-ed  to  the  Court  by  the  agreement  of  the  parties  (w).  In  a  suit 
between  foreigners  where  the  main  question  in  the  cause  depends  upon 
the  municipal  law  of  foreign  states,  and  not  upon  any  principle  of  the 
maritime  law  as  administered  in  this  country,  the  Court  will  decline  to 
decree  possession,  for  it  will  not  be  instrumental  in  depriving  foreigners  of 
rights  to  which  they  may  be  entitled  by  the  law  of  their  own  country  (t). 
But  the  Court  will  entertain  a  suit  instituted  by  a  British  subject  to 
recover  possession  of  a  ship  which  has  come  to  this  country  in  the 
possession  of  foreigners  (y). 
Ship's  papers.  In  a  suit  of  possession  the  Court  of  Admiralty  would,  when  necessary, 
grant  a  monition  for  the  production  of  the  ship^s  papers  (;?),  and  the 
Admiralty  Division  will,  in  an  action  of  co-ownership  at  the  suit -of  the 
majority  of  part-owners  of  a  British  ship,  order  that  the  certificate  of 
registry,  if  unduly  detained  by  a  defendant,  be  delivered  up  to  the 
plaintiflFs  («). 

The  Court  of  Admiralty  further  exercised  an  exceptional  and  beneficial 
power  of  interfering  in  case  of  disagreement  among  the  several  owners  of  a 
ship.  Genera]  experience  has  established  the  convenience  of  the  practice 
according  to  which  the  property  in  a  ship  is  generally  vested  in  several 
owners.  Where  several  persons  acquire  a  title  to  a  ship  as  owners  they  are 
regarded,  not  as  partners,  but  as  tenants  in  common  (b)  ;  and  as  each  has 
an  equal  title  to  the  possession  and  use  of  the  ship,  it  is  obvious  that  a 
ship  thus  vested  in  several  distinct  proprietors  cannot  be  advantageously 
enjoyed  unless   by  agreement  among  them  all.      Although  the  law  in 


Suits  by 
part-owners 
against 
co-owners. 


possession,  employment,  or  earnings,  by 
order  of  the  Court  (see  post,  p.  33).  As  to 
whether  the  Court  has  jurisdiction  in 
actions  of  restraint  against  foreign  ships, 
see  vast,  p.  32,  n.  (/). 

(s)  The  Ste  Rtvter,  1  Dod.  24  ;  The 
Martin  of  Norfolk,  4  C.  Rob.  297 ;  The 
Jolian  and  Siegmund,  Edw.  242 ;  Tfie 
ErangeiUtria,  2  P.  D.  241,  n. 

(0  The  sentence  of  a  competent  court 
of  the  country  to  which  the  ship  belongs 
has  been  considered  by  the  Court  to  be 
equivalent  to  the  consent  of  the  repre- 
sentative of  such  country.  The  See 
Renter,  1  Dod.  22.  See  also  Die  Erangclh- 
tria,2¥.  D.  241,n. 

(u)  Tfie  See  JRmter,  1  Dod.  24  ;  The 
MaHinof  Norfolk,  4  C.  Rob.  297  ;  The  Agin^ 
cmrt,  2  P.  D.  239  ;  andsee  77fe  Golvhchick, 
1  W.  Rob.  143  ;  Tlie  Octavie,  Br.  &  L.  215  ; 
and  T/te  Mm,  L.  R.  2  A.  &  E.  44  ;  2  P.  C. 
38,  where  the  effect  of  the  intervention  of 
the  foreign  consul  in  an  action  of  wages  is 
discussed.  See  also  The  Letm  XIII.,  8 
P.  D.  121. 

(a?)  The  Johan  and  Siegmuiid,  Edw.  242. 

(y)  Tlie  Experimento,  2  Dod.  38. 

(2)  The  Franret  of  Leith,  2  Dod.  422  ; 
The  Lusitano,  1  W.  Rob.  166  ;  and  see  The 


Barbara,  4  C.  Rob.  2  ;  The  Tremont,  1  W. 
Rob.  163  ;  T!te  Peggy,  3  Dow.  &  R.  178,  n. ; 
Marriott's  FortMufary,HS7. 

(fl)  TIte  St.  Olaf,  2  P.  D.  113;  The 
CeUic  King,  [1894]  P.  175.  A  person 
refusing  on  request  to  deliver  up  the 
certificate  of  registry  of  a  British  ship 
to  the  person  legally  entitled  to  require 
the  same  is  liable  to  be  proceeded  against 
in  a  summary  manner  by  virtue  of  the 
provisions  of  the  M.  S.  Act,  1894,  s.  15. 
See  Arkle  v.  Henzell,  8  E.  &  B.  828  ; 
Wiley  V.  Crawford,  1  B.  &  S.  253,  266  ; 
7'he  Xatire  Pe/irl,  3  Asp.  515. 

(h)  It  is  not  to  be  supposed  that  the 
relation  of  partnership  may  not  exist 
between  shijwwners.  Whether  a  person 
is  to  be  considered  tus  a  part-owner  or  as 
a  partner  depends  'upon  circumstances  : 
the  former  is  the  general  relation  between 
shipowners,  the  latter  the  exception. 
Story  on  Partnership,  c.  16,  s.  417  ;  Ejc 
parte  Young,  2  V.  &  B.  242  ;  Helmr  v. 
Smith,  7  Bing.  709 ;  Bvr^uird  v.  Aaron, 
31  L.  J.  C.  P.  334  ;  Brodi^  v.  Hotoard,  17 
C.  B.  109  ;  Jehsen  v.  TIte  East  and  West 
India  Bock  Gi.,  L.  R.  10  C.  P.  300.  See 
the  M.  S.  Act,  1894,  s.  6.  T/te  Vindohala, 
13  P.  D.  42  ;  Tfte  Pongola,  8  Asp.  89. 
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geDeral  will  not  interfere  in  case  of  disagreement  among  the  several  owners 
of  a  chattel,  in  the  case  of  ships  there  is  a  special  exception,  and  the  High 
Court  of  Justice  exercising  jurisdiction  as  a  Court  of  Admiralty  is  invested 
with  powers  to  prevent  the  obstinacy  of  some  of  the  part-owners  of  a  ship 
damaging  the  rights  and  interests  of  the  rest  (r). 

Where  there  are  several  owners  of  a  ship  belonging  to  subjects  of  this  — instituted 
country,  and  the  majority  in  interest  wish  to  send  the  ship  out  upon  a  ^7  majority. 
voyage,  and  the  minority  have  possession  of  the  ship  and  decline  to  let  her 
go,  the  majority  may  arrest  the  ship  and  proceed  to  obtain  a  decree  of 
possession  to  enable  them  to  send  her  upon  the  desired  voyage  (d).  But 
the  plaintiffs  may  be  compelled  to  give  security  for  the  safe  return  of  the 
ship  to  an  amount  sufficient  to  cover  the  value  of  the  shares  of  the 
dissentient  minority  (f»).  The  Court  of  Admiralty  would  never  proceed  to 
change  possession  save  at  the  application  of  the  majority  in  interest  (/) ; 
the  majority  were  considered  as  entitled  to  the  possession,  and  the  Court 
would  not  withhold  it  from  them,  even  though  the  minority  who  had 
actual  possession  sought  to  retain  it  upon  an  offer  of  full  security  ((/).  In 
considenng  the  amount  of  the  interest  of  the  several  owners,  the  Court 
looked  to  the  legal  title  of  the  parties,  although  at  the  same  time  it  would 
hold  its  hand  if  it  could  not  proceed  without  defeating  equitable  rights  (h). 
The  Court  presumed  that  all  the  owners  who  did  not  support  the  application 
wei-e  content  that  the  possession  of  the  vessel  should  not  be  altered  (i). 
In  a  case  where  one  of  the  plaintiffs  in  a  suit  died  pending  the  cause,  and 
his  personal  representative  did  not  give  authority  to  the  proctor  to  proceed, 


(r)  Abbott  on  Shipping,  c.  3,  s.  2. 

Id)  The  New  Draper,  4  C.  Bob.  287  ; 
The  Kent,  Lush.  495.  See  also  The  Eliza- 
heth  and  Jane,  1  W.  Rob.  282 ;  and  Tlie 
Ida*,  Br.  &  L.  68. 

(/)  See  TJie  Apollo,  1  Hagg.  306,  and 
jiMt,  p.  32. 

(/)  The  Valiant,  1  W.  Rob.  64  ;  The 
Egypt ienne,  1  Hagg.  346,  n.  In  The 
Elizabeth  and  Jane,  1  W.  Rob.  278,  a 
motion  to  change  possession  at  the  petition 
of  the  moiety  of  the  interest  was  reject^. 
But  see  the  observations  on  this  case  in 
Parsons'  Maritime  Law,  vol.  ii.  p.  656, 
11.  1.  The  following  passage  is  taken 
from  Conkling*s  Admiralty  Practice, 
vol.  i  322  : — ^*  A  majority  of  the  foreign 
j  arista  maintain  that  even  the  opinion  of 
the  minority  ought  to  prevail  when  in 
favour  uf  employing  the  ship  ;  and  this 
doctrine,  though  not  the  point  in  the 
judgment,  was  asserted  by  the  Supreme 
Court  of  the  United  States  in  The  Steam- 
boat New  Orleans  y.  Pha^hu*  (11  Peters' 
R.  175),  and  is  reiterated  by  Mr.  Justice 
Story  in  his  Commentaries  on  Partner- 
ship." Mr.  Justice  Story,  in  that  work 
(c.  16,  s.  439),  observes  as  follows : — "  In 
America  a  strong  disposition  has  been 
manifested  to  asseri;  the  right  and  duty 
of  Courts  of  Admiralty  to  decree  a  sale  of 
the  ship  in  cases  of  an  equal  division  of 
voices  and  interest  as  to  undertaking  a 


particular  voyage  or  adventure."  The 
American  Court  decreed  a  sale  in  the 
following  cases :  Shrine  v.  Tlie  Sloop  Hope, 
Bee's  Ad.  Rep.  2  ;  The  Brig  Seneca, 
Gilpin's  Rep.  10  ;  S.  C,  18  American  Jur. 
p.  486. 

07)  The  Kent,  Lush.  495. 

(A)  In  the  case  of  The  Vietoria,  Swa. 
409,  the  Court  refused  to  dispossess  the 
equitable  owner  of  the  moiety  of  a  ship 
at  the  instance  of  a  legal  owner  of  more 
than  a  moiety.  In  this  case  the  leame<l 
judge  in  giving  judgment,  after  declaring 
that  he  did  not  doubt  his  authority  to  try 
questions  of  legal  title,  expressed  himself 
as  follows  : — "  But  how  far  1  should  be 
justified  in  trying  an  equitable  title  is 
another  question.  It  was  said  by  Lonl 
Stowell  that  the  Court  exercised  an  equit- 
able jurisdiction,  and  in  one  sense  of  the 
term  I  do  not  doubt  it ;  but  how  ftir  is 
the  Court  competent  to  enforce  rights  of 
technical  equity  such  as  trusts  ?  I  need 
not  give  a  complete  answer  to  this 
question,  for  I  apprehend  that  there  is 
a  distinction  between  enforcing  an  equit- 
able right  at  the  instance  of  the  party 
claiming  such  right,  and  refusing  to 
enforce  a  claim  of  a  legal  owner  to  the 
disregard  of  an  equitable  right."  See 
The  Virtue,  1  Spks.  77  ;  The  D,  Jex,  13 
L  T  22 

(0  The  Valiant,  1  W.  Rob.  67. 
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Restraint. 

— instituted 
by  minority. 


the  Court  held  that  the  share  of  the  plaintiff  so  dying  should  be  deducted 
ill  calculating  the  interests  of  the  promoters  (k). 

If  the  owners  who  represent  the  majority  of  interests  in  a  British  ship  (/) 
are  about  to  send  it  upon  a  voyage  against  the  will  of  the  minority,  the 
minority  may  arrest  the  ship  and  have  it  detained  until  security  is  given 
for  its  safe  return.  This  proceeding  is  called  an  action  of  restraint.  The 
security  required  is  a  ** stipulation"  by  the  defendants,  and  sufficient  sureties, 
to  pay  the  value  of  the  plaintiffs'  shares  in  case  the  ship  does  not  return  (w). 
According  to  the  rule  which  the  Court  of  Admiralty  always  acted  upon,  the 
dissentient  part-owners  are  not  compelled  to  bear  any  portion  of  the  expenses 
of  the  outfit,  and  are  not  entitled  to  any  share  of  the  profits  of  the  under- 
taking, bnt  the  ship  sails  wholly  at  the  charge  and  risk,  and  for  the  profit,  of 
the  others  {n).    The  dissentient  owners  have  no  means  of  recompense  for  the 


{It)  r/<^3>to  Drawer,  4 C.Rob. 287.  But 
as  a  general  rule,  wnea  a  cause  has  pro- 
ceeded till  it  is  ripe  for  hearing,  it  is  then 
too  late  to  object  that  the  solicitor  con- 
ducting the  suit  is  not  properly  authorized 
by  those  for  whom  he  assumes  to  act. 
Ih. 

(I)  The  Court  may  possibly  have  juris- 
diction to  require  bail  for  safe  return  in 
the  case  of  a  foreign  ship  when  it  is  clearly 
proved  that  the  remedy  afforded  by  an 
action  of  restraint  exists  in  the  country 
to  which  the  ship  belongs  (77«?  Graf  A. 
Jiernstorff,  2  Spks.  30)  ;  but  in  the  absence 
of  any  such  proof  the  Court  will  not,  even 
on  the  application  of  a  British  part-owner, 
arrest  a  foreign  ship  until  bail  is  given 
for  her  safe  return  to  her  port  abroad. 
Ih. 

(/w)  Ths  Apollo,  1  Hagg.  306 ;  0v4tm 
V.  Hehden,  1  Wils.  101  ;  UaXy  v.  Oood»on, 
2  Mer.  77 ;  The  Graf  A.  Bemstorff.  2 
Spks.  30 ;  T1i€  Talca,  5  P.  D.  169  ;  T?ie 
England,  12  P.  D.  82,  where  a  minority 
owner,  who  had  joined  in  appointing  a 
ship's  husband,  obtained  bail  for  safe 
I'etum.  As  to  the  value  of  the  plaintiffs' 
shares,  see  Tlie  Robeti  DiehenMm^  10  P.  D. 
16;  The  Cawdttr^S  Asp.il't,  Before  the  re- 
cent statutes  the  Court  of  Admiralty  could 
not  exercise  jurisdiction  where  the  amount 
of  the  shares  of  the  dissentient  part-owners 
were  the  subject  of  dispute.  See  Ilaly  v. 
Goodsoiu,  2  Mer.  77.  The  inherent  jurisdic- 
tion of  the  Court  of  Admiralty  in  causes 
of  restraint  is  not  interfered  with  by  the 
provisions  of  the  8th  section  of  the  Admi- 
ralty Court  Act,  1861.  See  The  Lady 
riermoni  (Ir.  Adm.),  3  M.  L.  C.  608.  The 
security  for  safe  return  may  be  ordered  to 
be  given  notwithstanding  that  the  pro- 
posed employment  of  the  vessel  will  be 
under  a  charter  entered  into  by  a  ship's 
husband  appointed  to  act  on  behalf  of  all 
the  owners.  Tlie  TaUa,  6  P.  D.  169.  A 
mortgagee  not  in  possession  cannot  under 
ordinary  circumstances  maintain  an  action 
of  restraint.  Tits  Highlander^  2  W.  Bob. 
109  ;  Tlie  Innuf alien,  L.  R.  1  A.  &  E.  76  ; 
The  Keroula,  11  P.  D.  92.    But  it  might 


be  held  otherwise  where  the  voyage  on 
which  the  ship  is  about  to  set  out  is  of 
such  an  exceptional  nature  as  to  be  likely 
to  affect  injuriously  the  interests  of  the 
mortgagee.  With  reference  to  the  question 
of  mortsragcs,  the  Court  will  look  behind 
the  register  to  ascertain  the  real  character 
of  the  transaction,  and  wiU  treat  as  a 
mortgage  what  on  the  face  of  it  appears 
to  be  an  absolute  transfer,  if  the  parties 
intended  it  to  operate  as  a  mortgage.  The 
Inniefallen,  L.  R.  1  A.  &  E.  72.  See 
Gardner  v.  Cazenore,  1  H.  &  N.  423  ;  and 
pogt,  Chapter  Mortgage. 

(«)  See  Abbott  on  Shipping,  cap.  3, 
s.  3,  and  see  The  Peggy,  4  C.  Rob.  304 ; 
DarU  V.  Johneton,  4  Sim.  539  ;  and  The 
Robert  Diekenwn,  33  W.  R.  400,  10  P.  D. 
15.  See  al«o  The  England,  12  P.  D.  82, 
and  T/ie  Cawdor,  8  Asp.  475.  "  The  bond 
contemplates  no  other  object  than  the 
safe  return  of  the  vessel,  or  in  default 
thereof,  the  payment  of  the  stipulated 
sum.  That  is  the  whole  extent  of  the 
transaction  upon  which  the  parties  and 
the  Court  are  acting  in  this  process."  Per 
Lord  Stowell,  Tlie  Apollo,  1  Hagg.  312. 
*'A  privation  of  freight,  the  fruit  and 
crop  of  shipping,  seems  to  be  an  appro- 
priate mulct  on  indolent,  perverse,  or 
negligent  part  -  owners."  Willi nge  v. 
Bright,  2  Peters'  Ad.  Rep.  293.  In 
America  it  has  been  held  that  until  a 
dissentient  part-owner  applies  to  the 
Admiralty  Court  he  is  liable  for  his  pro- 
portion of  the  expenses  already  incurred 
in  fitting  the  vessel  out ;  but  after  he 
seeks  the  protection  of  the  Court  he  is 
not  liable  for  any  expenses,  nor  entitled 
to  any  earnings.  Gould  v.  Stanton,  16 
Conn.  12.  The  bond  need  not  be  con- 
fined to  the  safe  return  of  the  ship  from 
a  single  voyage,  but  in  a  case  where  tiie 
bond  had  been  in  existence  for  nearly 
three  years,  and  the  owners  of  the 
majority  of  the  shares  had  been  changed, 
the  Court,  on  the  application  of  the 
sureties,  ordered  the  bond  to  be  cancelled. 
The  Vitienne,  12  P.  D.  185. 
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ordinary  wear  and  tear  of  the  ship  durino:  the  voyage  (o).  Where  security 
is  given,  and  the  ship  is  lost  on  the  voyage,  the  immediate  payment  of  the 
amount  of  the  stipulation  (p),  or  of  the  value  of  the  plaintifif^s  shares  in  the 
lost  ship  will  be  ordered  (q). 

The  Admiralty  Court  Act  of  1861  conferred  upon  the  Court  of  Admiralty  CoimnentUip 
the  power,  in  suits  between  co-owners (/)  touching  the  ownership,  posses-  ^^^^  of  shii 
sion,  employment,  and  earnings  of  any  ship  registered  in  England  or  Wales, 
to  direct  the  ship  or  any  share  thereof  to  be  sold  (s\  and  to  make  in  the 
premises  such  order  as  to  it  should  seem  fit  (/).  This  is  a  power  which  the 
Court  did  not  before  possess  («)  ;  and,  according  to  the  construction  judi- 
cially put  upon  the  very  general  words  employed,  its  provisions  enable  any 
one  of  the  judges  of  the  High  Court  attached  to  that  branch  of  the  Probate, 
Admiralty,  and  Divorce  Division  of  the  High  Court  of  Justice,  which  is 
commonly  called  the  Admiralty  Division  (jr),  to  order  in  a  co-ownership 
suit  the  sale  of  any  ship  registered  in  England  or  Wales  whenever,  in  bis 
discretion,  he  may  think  fit  to  do  so,  even  in  cases  where  the  application 
for  a  sale  is  made  at  the  instance  of  part-owners  having  a  minority  in 
interest,  and  is  opposed  by  the  remaining  owners  {y).  The  Court  is  inclined 
to  put  a  liberal  construction  upon  the  statute  (^),  but  is  very  reluctant  to 
order  a  sale  on  the  application  of  part-owners  not  possessing  a  majority  of 
shares,  and  a  sale  at  the  suit  of  the  minority  will  not,  if  it  be  opposed  by 


(ii)  '*  We  see  no  reason  why  the 
minority  should  not  be  paid  for  the  use 
of  their  property."  Parsons*  Maritime 
Law,  b.  3,  c.  5,  8.  1. 

(^)  2he  Apollo,  1  Hagg.  312.  In  the 
ca»e  of  Tlie  Margaret,  2  Hagg.  275,  an 
application  was  made  to  the  Court  to 
pronounce  a  bond  given  for  the  safe 
return  of  the  ship  to  the  port  of  Hull  to 
be  forfeited.  It  appeared  that  the  vessel 
had  on  her  return  been  driven  by  stress 
of  weather  into  the  port  of  Plymouth, 
where  she  was  arrested  in  a  suit  of 
salvage.  The  Court  rejected  the  applica- 
tion on  the  ground  that  it  was  premature. 
In  the  course  of  the  judgment  the  judge 
observed  :  "  The  bond  prescribes  an  obU- 
gation  to  bring  back  the  vessel ;  and  in 
some  bonds,  particularly  in  that  which  is 
printed  in  the  Appendix  of  Abbott,  the 
terms  are  general :  *  to  return,'  without 
mention  of  a  particular  port.  And  it 
may  be  questionable  whetner  that  may 
not  be  the  proper  extent  of  the  remedy. 
When  a  vessel  is  within  the  protection  of 
the  country  to  which  she  belongs,  she  is 
in  her  general  home  ;  and  the  parties  are 
restored,  as  to  any  legal  remedies,  to  the 
situation  in  which  they  stood  before  the 
departure  of  the  vessel."  See  The  Regalia, 
n  Asp.  338.  See  also  The  Cawdor,  8  Asp. 
607 ;  [1900]  P.  47,  where  the  bail  bond 
given  in  the  suit  was  to  return  to  the 
English  port  where  the  ship  proceeded 
against  was  registered,  and  the  Court 
declared  the  bond  forfeited  on  proof  that 
on  the  termination  of  the  voyage  the  ship 
had  been  taken  to  a  port  in  Scotland. 

(^)  The  Pactolw,  Pritchard's  Digest, 

A.P. 


vol.  ii.  652  ;  The  Strathnwre,  Adm.  Div. 
Jan.  1881  (1879,  H.  No.  840).  [Motion 
to  direct  bail  bond  to  be  cancelled  on 
payment  of  600y 

(r)  See  The  RobiMom  and  Tlu  Satel- 
lite, 5  Asp.  338,  where  the  Admiralty 
Division  dismissed  an  action  iw  rem 
claiming  an  account  of  the  earnings  of  a 
ship  registered  at  the  port  of  Guernsey. 

(*)  24  Vict.  c.  10,  s.  8.  The  Vice- 
Admiralty  Courts  by  the  Vice- Admiralty 
Courts  Act,  1 863  (26  Vict.  c.  24),  s.  10,  were 
given  jurisdiction  over  claims  between 
the  owners  of  any  ship  registered  in  the 
possession  in  which  the  Court  was  estab- 
lished, touching  the  ownership,  possession, 
employment,  or  earnings  of  sucn  ship. 

(t)  The  defendant  in  any  co-ownership 
suit  may  be  restrained  by  the  Court  from 
creating  any  charge  on  or  otherwise  deal- 
ing with  any  share  or  shares  of  the  vessel 
relating  to  which  the  suit  is  brought.  The 
fforlock,  2  P.  D.  250. 

(«)  As  to  whether  this  section  extends 
to  disputes  between  equitable  owners, 
see  The  Bonnie  Kate,  6  Asp.  149. 

(a*)  See  supra,  Intboduction. 

(y)  The  Kelly  Schneider,  3  P.  D.  152  ; 
The  Hereward,  44  W.  R.  288  ;  [1895]  P. 
284.  A  power  of  this  kind  was,  pre- 
viously to  the  passing  of  the  statute, 
unknown  to  the  law  of  £ngland,  though 
by  the  laws  of  some  foreign  countries,  in 
case  of  dispute  between  the  several  part- 
owners,  the  majority  have  always  been 
allowed  to  sell  the  ship  for  the  general 
account. 

(z)  The  Idas,  Br.  &  L.  65. 
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Matters  of 
account. 


the  remaining  part-owners,  be  ordered,  unless  in  the  opinion  of  the  Court 
a  sale  will  be  to  the  obvious  advantage  of  all  the  owners  {a). 

Until  recently  the  powers  of  the  Court  of  Admiralty  were  so  limited  that 
it  was  unable  to  enter  into  matters  of  account.  Thus  it  was  without  power 
to  ascertain  the  value  of  the  interest  of  the  respective  suitors  in  actions 
between  co-owners  ;  and  in  all  cases  where  this  was  not  apparent  the  Court 
was  compelled  to  decline  jurisdiction,  so  that  it  was  sometimes  necessary 
that  application  should  be  made  to  the  Court  of  Chancery  to  interfere  by 
injunction  to  restrain  the  sailing  of  a  ship  till  the  value  of  the  interests  of 
the  several  owners  should  be  ascertained  (b).  Great  inconvenience  arose, 
also,  in  consequence  of  the  Court  having  no  power  to  settle  outstanding 
accounts  between  co-owners.  But  these  obstacles  to  the  beneficial  exercise 
of  the  jurisdiction  of  the  Court  of  Admiralty  were  recently  swept  away  to 
a  great  extent,  for  by  the  Admiralty  Court  Act,  1861,  full  power  was 
conferred  upon  the  Court  to  decide  all  questions  arising  between  the 
co-owners,  or  any  of  them,  touching  the  ownership,  possession,  employment, 
and  earnings  of  any  ship  registered  at  any  port  in  England  or  Wales  (r),  or 
any  share  thereof,  and  not  only,  as  already  mentioned,  to  direct  the  ship  or 
share  thereof  to  be  sold,  but  also  to  settle  all  accounts  outstanding  and 


(a)   Tfie  yelly  Schneider,  3  P.  D.  152  ; 
Maude  A:  Pollock,  4th  ed.  vol.  i.  p.  104 ; 
The  MaHon,  10  P.  D.  4  ;  33  W.  R.  432. 
in  co-o\^'iierehip  actions  the   Court  will 
.sometimes  order  tlie  shares  of  the  plaintiff 
to  be  appraised,  and  before  ordering  a 
sale  by  auction  give  the  defendants  an 
option  of  purchasing  such  shares  at  the 
appraised  value.    Sec  also  The  Ft.untaifu 
Abbey,  Adm.  Div.,  Nov.  11,  1898,  Ship- 
ping Gazette  Weekly  Summary,  [1898] 
p.  735  ;  The  Ilereward,  [1895]  P.  284.   In 
the  last-mentioned  case  the  owners  of  forty 
sixty-fourth  shares  in  the  ship  proceeded 
against  had  transferred  their  shares  to  a 
limited  liability  company  against  the  con- 
sent of  the  plaintiffs,  the  remaining  co- 
owners,  and  the  Court  being  satisfied  that 
it  was  impossible  that  the  ship  could  be 
profitably  employed  in  the  general  interest 
of  all  the  co-owners  as  long  as  part  of  the 
ship  belonged  to  the  company  and  part 
of  it  to  the  plaintiffs,  decreed  a  sale  of 
the   ship,  but    directed    that   the  order 
for  the  sale  should  lie  in  the  registry  for 
a  time  in  order  to  give  the  company  an 
opportunity  of  purchasing  the  shares  of 
the  plaintiflFs.    An  action  under  the  8th 
section  of  the  Admiralty  Court  Act,  1861, 
may  be  either  in  rem   or  in  perttonam 
(sect.  35). 

(ft)  The  Apollo,  1  Hagg.  313,  314; 
Haly  V.  Goodmn,  2  Mer.  77 ;  CJiri*fie  v. 
Craig,  2  Mer.  137  ;  Catttelli  v.  Cook,  7  liare, 
89  ;  18  L.  J.  Ch.  148  ;  Darby  v.  Baineg,  9 
Hare,  369:  and  see  The  Frances  of  Lett h, 
2  Dod.  420. 

As  to  the  jurisdiction  which  the  Court 
of  Chancery  exercises  in  enforcing  the 
rights  of  part-owners  of  ships,  see  J//7«rv. 
Thomas,  9  Sim.  606  ;  Darby  v.  Baines.  9 
Hare,  369  ;  Brenan  v. Preston,  2  De  M.  &  G. 


813  ;  UaH  v.  Herwiy,  L.  E.  8  Ch.  App. 
860. 

(jc)  24  Vict.  c.  10,  s.  8.    This  section  is 
retrospective  in  its  operation,  and  under 
it  the  Court  could  entertain  a  suit  relating 
to  the  earnings  of  a  ship  lost  before  the 
institution  of  the  cause.  TJte  Idas,  Br.  k  L. 
65 ;  llie  Eider,  4  Asp.  104.     As  to  how 
far  back  the  accounts  may  be  gone  into, 
and  the  duty  of  the  managing  tiwner  of 
the  ship  to  deliver  them,  see  Tlte  Pongola, 
8  Asp.  89  :  The  Viftditbala,  13  P.  D.  42  ; 
Tlie  MeredUh,  10  P.  D.  69  ;   and   as   to 
how  the  accounts  are  taken  in  cases  where 
the  contributions  made  by  the  owners  have 
been  misapplied  by  the  managing  owner, 
see  The  Ida,  6  Asp.  21.   See  also  77w  Dora 
'IStlly,   5   Asp.  550.      "  In   co-ownership 
suits  the  rule  of  the  Chancery  Division  as 
to  costs  in  partnership  suits  is  not  fol- 
lowed.   The  managing  owner  has  a  duty, 
and  is  paid  to  render  accounts,  which  an 
ordinai-y  partner  is  not " :  per  Butt,  J., 
The  Rescve,  Aug.  3, 1886  ;  Tlie  Mount  TV-t*- 
non,  7  Asp.  32  ;    T?ie  CJmrles  Jackson,  5 
Asp.  399.    As  to  the  power  the  Admiralty 
Division  possesses  to  restrain  the  defen- 
dant in  a  co-ownership  suit  from  dealing 
with  the  shares  of  the  ship  with  reference  to 
which  the  suit  is  brought,  see  The  Horlock. 
2  P.  D.  243,  250.    As  to  the  jurisdiction  of 
tlie  Court  to  appoint  a  receiver,  see  Tlie 
Ampthill,  5  P.  D.  224  ;  T/te  Ih^utt.  6  Asp. 
126  ;  and  see  Tfic  Meredith,  10  P.  D.  69,  as 
to  the  managing  owner  of  the  ship  being 
entitled  to  include  in  the  co-ownership 
accounts  a  charge  for    his    services    in 
managing  the  ship  ;   and  Williamson  v. 
Bine,  [1891]  1  Ch.  390.      See  also   Tlte 
Huntsman,    [1894]   P.    214;    Gowan  v. 
Sprott,  5  Asp.  288  ;  The  Eastern  Belle,  3 
Asp.  19. 
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unsettled  between  the  parties  in  relation  thereto,  and  to  make  such  other 
order  in  the  premises  as  to  it  should  seem  fit  (d). 

Under  this  section  the  Court  of  Admiralty  would,  before  the  Judicature 
Acts,  not  only  order  accounts  to  be  taken  in  cases  where  it  was  necessary 
in  the  course  of  suits  instituted  concerning  the  ownership,  possession,  or 
employment  of  a  ship,  but  it  would  entertain  an  independent  suit  for' an 
account  only,  in  cases  where  there  was  a  dispute  touching  the  earnings  (e). 
In  a  case  where  disputes  as  to  the  earnings  of  a  ship  had  arisen  between  Earnings, 
the  plaintiffs  and  the  defendant,  and  her  cargo  bad  been  placed  in  the 
custody  of  a  dock  company,  and  the  defendant,  a  part-owner  of  the  ship, 
had  given  notice  to  the  dock  company,  under  the  provisions  of  the  8fch 
section  of  the  Merchant  Shipping  Act  Amendment  Act,  1802,  that  the 
goods  were  to  remain  subject  to  a  lien  for  freight,  the  Court  of  Admiralty, 
on  the  application  of  the  plaintiffs,  who  were  part-owners  of  more  than  a 
moiety  of  the  ship,  granted  a  motion  against  the  dock  company  to  bring  in 
the  freight,  and  allowed  the  plaintiffs  to  proceed  against  the  defendant  by 
citation  (/).  It  would  seem  that  a  co-ownership  action  for  an  account 
only,  can,  under  the  Judicature  Acts  and  the  Rules  of  the  Supreme  Court, 
be  properly  assigned  to  the  Admiralty  side  of  the  Probate,  Divorce,  and 
Admiralty  Division  (g). 

The  12th  section  of  the  Admiralty  Court  Act,  1861,  provided  that  the  Sale  of 
Court  of  Admiralty  should  have  the  same  powers  over  any  British  ship,  or.  ^ri^ish  ship 
any  share  therein,  as  were  conferred  upon  the  High  Court  of  Chancery  in  J^^  not 
England  by  the  62nd,  63rd,  64th,  and  65th  'sections  of  the  Merchant  qualified. 
Shipping  Act,  1854  (//).    These  sections  of  the  Merchant  Shipping  Act, 
1854  (which  provided  for  the  sale  of  a  ship  which  had  become  vested  by 
death  or  marriage  in  any  person  not  qualified  to  be  the  owner  of  a  British 
ship),  as  well  as  the  12th  section  of  the  Admiralty  Court  Act,  1861,  itself 


(d)  This  provision  enables  the  Court, 
where  the  plaintiff  has  before  the  institu- 
tion of  the  suit  ceased  to  be  a  part-owner 
of  the  ship  relating  to  which  the  suit  is 
brought,  to  require  the  plaintiff  to  give 
security  to  the  amount  of  his  former  inte- 
rest in  the  ship.  The  Lady  of  tlie  Lake^ 
L.  R.  3  A.  &  E.  29.  As  to  the  date  to 
which  accounts  must  be  rendered,  see 
The  Eider,  4  Asp.  104. 

(O  The  Ida9,  Br.  &  L.  65  ;  Tihe  Albian, 
6  L.  T.  164;  The  Ceylan,  18  L.  T. 
417. 

(/)  ne  Meggje,  L.  R.  1  A.  &  E.  77. 
As  to  the  authority  which  the  Admiralty 
Division  possesses  to  exercise  its  jurisdic- 
tion by  proceedings  in  peramam,  when 
the  plaintiff  thinks  fit  to  adopt  that  pro- 
cess, see  the  Admiralty  CJourt  Act,  1861, 
«.  36  ;  and  Tlte  Jdtu,  Br.  &  L.  65,  where 
the  action  was  obviously  in  pcrjtotuim  ; 
and  see  the  form  of  proceedings  in  WU- 
ling*  V.  BlujJd,  2  Peters' R.  288.  See  also 
7%e  Katite  Pearl,  3  Asp.  515. 

C^)  The  Judicature  Act,  1873,  s.  34  ;  the 
Judicature  Act,  1875,  s.  11.  The  34th 
section  of  the  Judicature  Act,  1873,  enacts 
that,  subject  to  rules  of  Ck)urt  and  orders 


of  transfer,  all  causes  or  matters  for  the 
taking  of  partnership  or  other  accounts 
shall  be  assigned  to  the  Chancery  Division 
of  the  High  Court  of  Justice.    It  is,  how- 
ever, improbable  that  this  provision  was 
at  any  time  intended  to  apply  to  causes  or 
matters  which  could  before  the  Judicatui-e 
Acts  have  been  instituted  in  the  Court  of 
Admiralty  ;  but  it  is  at  present  unneces- 
sary to  speculate  upon  the  precise  meaning 
to  be  put  on  this  portion  of  the  section,  so 
far  as  the  Probate,  Divorce,  and  Admiralty 
Division  is  concerned,  as  by  the  same 
section  it  is   provided   that  causes  and 
matters   formerly  within    the   exclusive 
jurisdiction  of  the  Admiralty  Court  ihall 
be  assigned  to  that  Division  ;  and  Order  V. 
rule  5,  of  the  R.  S.  C,  1883,  provides  that 
causes  or  matters  within  the  non-exclusive 
jurisdiction    of    the  Admiralty   may  be 
assigned  to  any  Division  of  the  High  Couit. 
(A)  As  to  the  interpretation  of  these 
sections,  see  Maude  A:   Pollock,  4th  ed. 
vol.  i.  pp.  47,  48,  108,  109  ;    MrPhail  v. 
Hamilton,  5  Sess.  Cases,  4th  Series,  1017  ; 
see  also    The  MiUicenL  Weekly   Notes, 
1891,  p.  162.  ^ 
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are  now  repealed  (t) ;  but  corresponding  provisions,  conferring  jurisdiction 
on  the  High  Court  in  the  case  of  the  ship  being  registered  in  England 
or  Ireland,  are  contained  in  the  28th,  29th  (k\  and  80th  sections  of  the 
Merchant  Shipping  Act,  1894  (/). 


(i*)  See  the  M.  S.  Act,  1894  (57  k  58 
Vict.  c.  60),  8.  745,  and  sched.  22. 

(U)  This  section  provides  that  where 
any  Court,  whether  under  the  preceding 
sections  of  the  Act  or  otherwise,  orders 
the  sale  of  any  ship  or  sale  therein,  the 
order  of  the  Court  shall  contain  a  declara- 
tion vesting  in  some  person  named  by  the 
Court  the  right  to  transfer  that  ship  or 
share,  and  that  that  person  shall  thereupon 
be  entitled  to  transfer  the  ship  and  share 
in  the  same  manner  and  to  the  same 
extent  as  if  he  had   been  the  registered 


owner  thereof ;  and  every  registrar  shall 
obey  the  requisition  of  the  person  so 
named  in  respect  of  any  such  transfer  to 
the  same  extent  as  if  such  person  were 
the  registered  owner. 

(0  Section  30  of  theM.  S.  Act,  1894,  is, 
moreover,  general  in  its  terms,  and  confers 
on  the  High  Court  in  England  or  Ireland  a 
power,  on  the  application  of  any  interested 
person,  to  make  an  order  prohibiting  for  a 
time  specified  any  dealing  with  a  ship  or 
any  share  therein. 


CHAPTER  II. 


MORTGAGE. 

Although  the  Court  of  Admiralty  had  no  original  jurisdiction  in 
questions  of  mortgage,  yet,  as  a  mortgagee  can  now  in  many  cases  enforce 
his  secnrity  by  proceedings  in  Admiralty,  and  stands  in  a  position  analogous 
to  that  of  an  owner,  it  seems  appropriate  to  consider  mortgage  inmiediately 
after  co-ownership.  It  is  in  the  first  place  proposed  to  discuss  the  rights 
and  liabilities  of  mortgagees  of  ships  (^),  and  then  to  consider  how  far  and 
in  what  way  the  Admiralty  Division  of  the  High  Court  will  exercise  its 
jorisdiction,  or  interfere  to  protect  the  interests  of  mortgagees. 

Apart  from  the  provisions  of  the  statutes  hereafter  to  be  noticed,  a 
mortage  of  a  ship  is  like  a  mortgage  of  any  other  chattel,  and  is  subject  to 
aU  the  principles  laid  down  at  law  and  in  equity  relative  to  such  mort- 
gages (b).  Thus,  a  mortgage  of  a  ship,  so  far  as  no  statute  has  interfered, 
transfers  to  the  mortgagee  all  the  property  of  the  mortgagor  in  the  ship  % 
waf/  ofsemrify^  and  subject  to  redemption  on  repayment  of  the  amount 
due  in  respect  of  the  mortgage  (r).  And  the  first  mortgagee  of  a  ship  {d)^ 
by  reason  of  the  interest  transferred  to  him  by  the  mortgagor,  acquires,  as 
a  common  law  incident  to  his  mortgage,  a  right  to  take  possession  of  the 
mortgaged  ship  for  the  purpose  of  rendering  his  security  available  (e).    So 


Court  of 
Admiralty 
had  no 
original 
jurisdiction 
in  mortgage. 


Bights  and 

liabilities 

'ofmortgageea. 


(a)  See  Maude  k,  Pollock,  4th  ed.  vol.  i. 
pp.  64—04. 

(*)  The  Benwell  Tbwer.S  Asp.  IS  {itifra, 
p.  40) ;  Tlwmp9on  v.  Smithy  1  Maddock, 
,395,  406.  Before  the  Ship  Registry 
Acta,  shipe  were  in  this  country  constantly 
mortgaged.  Ih,  See  King  y.  King^  8 
P.  WilUams,  360,  where  an  earlier  case 
is  mentioned  in  which  the  personal  estate 
of  the  mortgagor  of  a  ship  was  held  liable 
in  equity  to  pay  oflf  the  money  for  which 
the  ship  was  mortgaged,  notwithstanding 
that  the  mortgage  contained  no  covenant 
for  payment.  ^  also  Holt  on  the  Navi- 
gation Laws,  p.  169  ;  WUtton  v.  WiUon, 
14  L.  U.  Eq.  32  ;  Belch  ter  v.  Parsowt, 
Kenyon,  48. 

(c)  Keith  V.  Burrow*,  1  C.  P.  D.  722, 
733  ;  2  C.  P.  D.  163  ;  2  App.  Cases,  636  ; 
Dickinson  v.  Kitchen,  8  E.  &  B.  789  ; 
Licerpool  Jlarine  Credit  Co.  v.  Wilton, 
li.  B.  7  Ch.  507.  See  also  Brown  v. 
Heathcote,  1  Atkyns,  160  ;  By  all  v.  Bolle, 
1  Atkyns,  165  ;  Thomj}wn  v.  Smith,  1 
Maddock,  395—413  ;  Wilton  v.  Heather, 
o  Taunton,  645 ;  and  where  the  mortgagees 
of  forty-eigh^  sixty-fourth  shares  in  a  ship 
under  arrest  in  an  action  of  master^s  dis- 
bursements paid  off  the  plaintiffs'  claim 
in  order  to  release  the  ship  and  enable 


them  to  take  possession  under  the  mort- 
gage, they  were  held  entitled  (at  a  time 
when  there  was  no  maritime  lien  for 
master's  disbursements)  to  recover  the 
sums  they  had  so  paid  from  the  owners  of 
the  remaining  shares  in  the  ship.  The 
Or  chit,  15  P.  D.  38.  See  The  Bipon  City, 
[1898]  P.  78.  As  to  the  right  of  the 
mortgagee  to  unpaid  freight,  see  infra, 
p.  38.  A  mortgage  of  a  ship  passes  to  the 
mortgagee  under  the  word ''  snip  "  articles 
necessary  to  the  navigation  of  the  ship,  or 
to  the  prosecution  of  the  adventure  she  is 
engaged  in,  which  were  on  board  at  the 
date  of  the  mortgage,  and  articles  brought 
on  board  in  substitution  for  them  subie- 
quentlv  to  the  mortgage.  See  Coltmun  v. 
CJiumherlain,  26  Q.  B.  D.  328  ;  The  Hull 
Rope  Workt  Gttnpany  v.  Adanut,  65 
L.  J.  Q.  B.  114  ;  and  see  In  re  Salmon 
and  Woodt,  Ex  parte  Gould,  2  Morr. 
Bankruptcy  Cases,  137. 

(</)  Tbat  is,  in  the  case  of  a  British 
registered  ship,  the  mortgagee  who,  irre- 
spective of  the  date  of  the  execution  of 
his  mortgage,  Urst  registers  his  mortgage 
under  the  M.  S.  Act,  1894.  See  infra, 
p.  40. 

(e)  Dickinton  v.  Kitchen,  8  E.  &  B.  789  ; 
The  Eurojfeanand  Auttralian  lloyal  3fail 
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also  a  sabeeqaent  mortgagee  of  a  ship,  although  not  entitled,  as  against  a 
prior  mortgagee  of  the  ship,  to  take  possession  of  her,  has  as  against  aU 
other  persons  a  right  to  take  possession,  and  can  enforce  such  right  bj 
obtaining  the  appointment  of  a  receiver  (/). 

Notwithstanding  this  right  of  the  mortgagee  to  enter  into  possession  of 
the  mortgaged  ship,  the  mortgagor  nsnally  continues  in  possession  of  the 
ship  until  the  mortgagee  wishes  to  enforce  his  security,  and  where  this  is 
the  case,  the  law  pi*esumes  that  it  is  intended  that  the  mortgagor  should 
take  the  profits  of  the  ship  until  the  mortgagee  intervenes,  either  by  taking 
actual  possession  of  the  ship,  or  by  doing  some  equivalent  act  (ji\  and  any 
payment  of  the  freight  of  the  ship  to  the  mortgagor,  made  before  such 
intervention  takes  place,  will  be  good  as  against  the  mortgagee  (//).  The 
mortgage  of  a  ship,  or  of  any  share  therein,  extends  to  the  freight,  unless 
the  contrary  is  expressed,  and  on  taking  possession  the  mortgagee  becomes 
owner  in  possession,  and  from  that  time  he  is  entitled  to  receive  all  freight 
due  at  the  time  when  possession  was  taken  (/),  and,  in  ^t,  everything 
which  represents  the  earnings  of  the  ship,  and  has  not  been  before  paid  (Jc), 
A  judgment  creditor  of  the  mortgagor  who  has  obtained  his  judgment 
subsequently  to  the  date  of  the  mortgage  cannot  take  the  ship,  or  any  share 
thereof,  in  execution  so  as  to  affect  the  rights  conveyed  by  the  mortgage  (/). 
So  long  as  the  mortgagee  does  not  take  possession  of  the  ship,  the  contracts 
of  the  mortgagor  with  regard  to  the  ship  will  be  valid,  provided  his  dealings 
do  not  materially  impair  the  security  of  the  mortgagee  {m). 


Co.  V.  The  Roml  Mail  Steam  Packet  Co., 
30  L.  J.  C.  F.  247  ;  Keith  v.  Burrowf, 
1  C.  P.  D.  733;  2  App.  Cases,  636; 
Jirotuird  v.  Jhimaresmte.,  3  Moo.  P.  C.  C. 
457;  Tlie neather  Bell,  [1901]  P.  143,  272. 
(/)  Keith  V.  Burlaw*,  1  C.  P.  D.  736. 
As  to  the  rights  of  a  second  registered 
mortgagee  of  ships  generally,  see  The 
Liverpool  Marine  Credit  Co.  v.  Wilton, 
L.  R.  7  Ch.  507,  and  The  Volant,  Br.  &  L. 
321.  As  to  the  jurisdiction  of  the  Admi- 
ralty Division  to  appoint  a  receiver,  see 
The  Ampthill,  6  P.  D.  224  ;  The  Favtt, 
6  Asp.  126. 

07)  WUli«  V.  Palmer,  7  0.  B.  N.  S. 
340—358  ;  Gardner  v.  Caz^^twee,  1  H.&N. 
423.  435. 

(K)  BuMd^  V.  Pope,  L.  R.  3  Ex.  269 : 
Gardner  v.  Cazenote,  1  H.  &  N.  428,  435. 
(/)  But  not  freight  paid  away  to 
assignees  of  freight  before  ])06ses8ion 
has  been  taken  by  the  mortgagee.  Tlie 
Benwell  Thtoer,  8  Asp.  18. 

(Af)  Keith  v.  Burrows,  2  App.  Cases, 
646  ;  Brown  r.  Tanner,  L.  R.  3  Ch.  597  ; 
KerswiU  v.  Bishop,  2  C.  &  J.  529  ; 
Gardner  v.  Caienore,  1  H.  &  N.  428  ; 
Japp  V.  Campbell,  57  L.  J.  Q.  B.  79.  The 
mortgagee's  right  to  receive  all  freight 
which  has  not  become  due  when  |K>sse88ion 
is  taken  by  him,  exists  notwithstanding 
the  ship  has  arrived  in  port,  and  most  of 
the  cargo  has  been  delivered.  Brown  v. 
Tanrofr,  vhi  sup.  ;  Cato  v.  Irring.  5 
De  G.  &  S.  210 ;  Beymn  v.  Godden,  3 
Ex.  D.  263,  267 ;  Alexander  v.  Simms,  23 


L.  J.  Ch.  721.  If  possession  of  the  ship 
cannot  be  taken,  notice  to  the  mortgagor, 
or  the  charterers  if  the  ship  be  chartered, 
is  an  act  equivalent  to  taking  possession, 
and  will  entitle  the  mortgagee  of  the  ship 
to  receive  any  freight  remaining  unpaid. 
Rusdrn  v.  Pope.  L.  R.  3  Ex.  272  ;  Wilm^n 
V.  Wilson,  L.  R.  14  Eq.  32.  Where  the 
mortgage  was  of  certain  shares  only  in 
the  ship,  the  joining  in  the  appointment 
of  the  ship's  husbimd  was  held  such  an 
intervention  as  entitled  the  mortgagee  to 
receive  freight.  A  tirst  i-egistcred  mort- 
gagee who  has  taken  ])Osse8sion  of  accruing 
freight  is  entitled  to  retain  out  of  the 
freight  not  only  the  amount  due  on  his 
mortgage,  but  also  the  amount  of  any 
subsequent  charge  which  he  may  have 
acquired  on  the  freight.  Lirerjwol  Marine 
Credit  Co.  v.  Wilson,  L.  R.  7  Ch.  507. 

(0  Dickinson  v.  Kitclwn,  8  E.  &  B.  789. 
See  also  Uwiden  v.  Pope,  3  L.  R.  Ex.  272. 
As  to  the  rights  of  a  registered  mortgagee 
of  a  British  ship  where  the  mortgagor 
becomes  a  bankrupt  subsequently  to  the 
mortgage,  see  infra,  p.  42. 

(wi)  (\)llins  V.  iMmport,  34  L.  J.  Ch. 
196;  4  De  G.  J.  &S.  500;  Hit  Heather 
Bell,  [19^)1]  P.  143, 272 ;  Browny.  Tanner, 
L.  R.  3  Ch.  603  ;  ^Die  Fanchon,  6  P.  D. 
173,  See  also  J<t»/*«it<fw  v.  The  Royal  Mail 
Steam  Co.,  L.  R;  3  C.  P.  38,  42 ;  The 
Ripon  City,  [1898]  P.  75,  84  ;  T/ie  Celtie 
King,  [1894]  175,  184.  "The  mortgagor 
remains  the  dominns  of  the  ship  with 
regard  to  everything  connected  with  its 
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A  mortgagee  in  possession  is  not  liable  for  necessaries  supplied  on  the 
order  of  the  master  of  the  ship,  unless  the  master  in  ordering  them  acted  as 
the  agent  of  the  mortgagee  (/?).  The  mortgagee  of  a  ship,  after  taking 
possession  of  the  ship,  is  entitled  to  use  the  ship  (o),  but  if  he  employs  her 
so  as  to  incur  loss,  the  loss  falls  upon  him  {p).  A  mortgagee  of  a  share  of 
a  ship,  not  in  possession,  has  not  a  right  to  institute  a  cause  of  restraint 
against  the  owners  of  the  other  shares,  or  a  mortgagee  of  the  whole  of  the 
ship,  not  in  possession,  to  institute  a  cause  of  possession  (q). 

It  was  formerly  a  question  of  some  importance  whether  a  mortgagee  of  a 
ship  who  allowed  the  mortgagor  to  continue  in  possession  of  the  ship 
was,  whilst  the  mortgagor  remained  in  possession,  on  the  one  hand, 
entitled  to  all  the  benefits  belonging  to  the  character  of  owner  of  the  ship, 
and,  on  the  other  hand,  liable  to  all  the  liabilities  of  an  owner  (r).  Any 
difficulties  which  existed  on  this  point  have,  however,  been  set  at  rest  by 
the  Legislature,  and  the  84th  section  of  the  Merchant  Shipping  Act,  1894, 
in  terms  similar  in  effect  to  those  of  earlier  enactments,  provides  that, 
except  as  far  as  may  be  necessary  for  making  a  mortgaged  ship  or  share 
available  as  a  security  for  the  mortgage  debt,  the  mortgagee  shall 
not  by  reason  of  the  mortgage  be  deemed  the  owner  of  the  ship  or 
share,  nor  shall  the  mortgagor  be  deemed  to  have  ceased  to  be  owner 
thereof  («).  This  section  is  general  in  terms  (/),  but  there  are  many 
provisions  in  the  Merchant  Shipping  Act,  1894,  which  are  applicable  only 
to  mortgages  registered  under  that  Act  {u). 


employmcDt  until  the  moment  arrives 
when  the  mortgagee  takes  possession." 
Xeith  V.  BurrotM,  2  App.  Oases,  645,  per 
Lord  Cairns. 

(rt)  Th^  Trouhadmtr,  L.  R.  1  A.  &  E.  302. 

((;)  Tlte  European  and  Ait-gtraliafi 
KoyaZ  Mail  Co.  v.  The  Royal  Mail  Steam 
Packet  Co.,  4  Kay  k,  J.  676  ;  5  Jur.  N.  S. 
310  ;  De  MoHott  v.  Glbwn,  IJ.  &  H.  85  ; 
30  L.  J.  Ch.  145  ;  and  see  The  Falrport, 
lo  P.  D.  13.  As  to  the  power  of  sale  con- 
ferred by  statute  on  registeretl  mortgagees, 
kc.  of  British  ships,  see  infra,  p.  41. 

(/i)  Marriott  v.  The  Afiehor  Rertr^ 
$ioHary  Co.,  2  Giff.  457  ;  30  L.  J.  Ch.  122 ; 
on  appeal,  30  L.  J.  Ch.  571 ;  3  De  G.  F. 
&  J.  177  ;  The  Tregunml,  Shipping 
Gazette  Summary  for  1891,  p.  330; 
Atkiwson  V.  Mailing,  2  T.  R.  462  ;  Stephens 
V.  Sole,  1  Atkyns,  157  (A.D.  1736).  If  the 
fthip  was  at  sea  at  the  time  the  mortgage 
was  entered  into,  it  was  sufficient  for  the 
mortgagor  to  deliver  over  to  the  mort- 
gagee everything  in  his  possession  which 
could  show  a  right  to  the  ship,  and  to  take 
possession  of  her  when  she  arrived* 
JirowH  V.  Ueatlicote,  1  Atkyns,  159  ;  Ex 
parte  Batgon,  3  Bro.  Ch.  Cas.  362  ; 
Atkinson  v.  Mallimf^  2  T.  R.  462  ;  Bel- 
chier  v.  Parsons,  Kenyon,  48. 

(^)  TJie  Innijf/allen,  L.  R.  1  A.  &  E. 
72;  TJie  Keroula,  11  P.  D.  94;  The 
Highlander,  2  W.  Rob.  109.  Notice  to 
the  mortgagee  of  a  vessel  (not  in  posses- 
sion) from  the  master  that  he  is  about  to 
rwise  money  on  bottomry  of  the   vessel 


does  not  excuse  the  master  from  com- 
municating with  his  owner  where  com- 
munication is  practicable,  and  the  owner 
is  not  a  bankrupt.  Tlie  Pauaum,  L.  R. 
3  P.  C.  203. 

(r)  4  Geo.  4,  c.  41,  s.  43  ;  Abbott  on 
Shipping,  pt.  1,  ch.  i.  p.  18,  5th  ed.  See 
Chinnery  v.  Blackhurne,  1  H.  Bl.  117,n. ; 
Jac1t4on\,  Vernon,  1  H.  Bla.  114  ;  Wetter- 
dale  V.  Dale,  7  T.  R.  306 ;  Ttcentyman  v. 
Hart,  1  Starkie,  366  ;  Annett  v.  Carstairg, 
3  Camp.  354  ;  4  Geo.  4,  c.  41,  s.  43  ;  see 
also  T/ie  European  and  Australian  Royal 
Mail  Co,v,  The  Royal  Mail  Steam  Packet 
Co.,  4  Kay  &  J.  676,  684. 

(«)  57  &  58  Vict.  c.  60,  s.  34  ;  The  Ripon 
CUy,  [1898]  P.  78.  As  to  the  construc- 
tion of  the  corresponding  section  of  the 
M.  8.  Act,  1854,  see  Dickin»on  v.  Kitchen, 
8  E.  &  B.  789  ;  Bean  v.  McGhie,  4  Bing- 
ham, 45  ;  Collins  v.  Lamport,  34  L.  J. 
Ch.  196.  At  the  time  the  clause  was  ftrst 
introduced,  in  1823  (see  4  Geo.  4,c.41,s.43), 
a  notion  prevailed,  which  is  now  exploded, 
that  liabilities  for  necessaries  followed 
the  ownership  of  the  vessel.  Per  Baron 
Martin,  Rusden  v.  Pojje,  L.  R.  3  Ex.  272. 
See  supra,  p.  38. 

(f)  The  enactment  "says  nothing  about 
the  registration  of  the  mortgage.  It  is 
quite  consistent  with  the  section  that  the 
mortgagee  may  be  owner  by  reason  of  his 
mortgage,  though'  the  mortgage  be  not 
registeretl."  Per  Coleridge,  J.,  Dickinson 
V.  Aitchen,S  E.  &  B.  789,  798. 

(w)  Almost  every  British  sea-going  ship 
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Where  the 

mortgage  is 

registered 

under  the 

Merchant 

Shipping 

Acts. 


Priority  of 

registered 

mortgage. 


Tiansf  er  of 

registered 

mortgage. 


Of  these  provisions,  the  following  are  in  force  as  to  the  mode  and  manner 
of  registration.  The  31st  section  of  the  Merchant  Shipping  Act,  1894  {x), 
provides  that  a  registered  ship,  or  any  share  therein^  may  be  made  a 
security  for  a  loan,  or  other  ralaable  consideration  (j/)  ;  that  the  instrument 
creating  the  security  (z)  must  be  in  the  form  marked  B.  in  the  First  Part 
of  the  First  Schedule  to  the  Act,  or  as  near  thereto  as  circumstances  admit ; 
that  on  production  of  such  instrument  the  registrar  of  the  ship's  port  of 
registry  shall  record  it  in  the  register  book  ;  and  that  mortgages  shall  be 
recorded  by  the  registrar  in  the  order  of  time  in  which  they  are  produced 
to  him  for  that  purpose  {a). 

With  respect  to  the  priority  of  registered  mortgages  of  British  ships,  the 
Merchant  Shipping  Act,  1894,  s.  33,  provides  that  if  there  are  more 
mortgages  than  one  registered  in  respect  of  the  same  ship  or  share,  the 
mortgagees  shall,  notwithstanding  any  express,  implied,  or  constructive 
notice,  be  entitled  in  priority  one  over  the  other  according  to  the  date  at 
which  each  mortgage  is  recorded  in  the  register  book,  and  not  according 
to  the  date  of  each  mortgage  itself  (b).  But  this  section  only  gives  priority 
to  a  first  registered  mortgage,  which,  but  for  its  provisions,  would  be 
postponed  to  a  subsequently  registered  mortgage  of  an  earlier  date  of 
execution,  whilst  admitting  in  other  respects  of  the  application  of  the 
general  principles  of  law  dealing  with  the  priorities  of  mortgages.  Thus  a 
first  registered  mortgagee  of  a  British  ship,  whose  mortgage  is  taken  to  cover 
future  advances,  cannot  claim  in  priority  over  a  subsequent  registered 
mortgagee  the  benefit  of  advances  made  after  he  had  notice  of  the 
subsequent  mortgage  (r). 

The  same  Act  enables  a  registered  mortgagee  to  transfer  his  mortgage 
to  any  person,  and  provides  for  the  registration  of  the  transferee  as  mort- 


above  fifteen  tons  must,  in  order  to  be 
entitled  to  the  privileges  of  a  British  ship, 
be  registered  under  this  Act.  See  M.  S. 
Act,  1894,  88.  2,  3,  72.  As  to  the  persons 
qualified  to  own  a  British  ship,  see  lb.  s.  1. 

(at)  57  &  58  Vict.  c.  60,  s.  31. 

(^)  The  gnanlinn  of  an  infant  ship- 
owner cannot  under  these  provisions 
mortgage  a  ship  belonging  to  the  infant. 
Mielmd  v,  Frlpp,  L.  R.  7  Eq.  9.5. 

(z)  The  statutory  foims  now  in  use  are 
a  Form  of  Mortgage  to  secure  Principal 
Sum  and  Interest,  and  a  Form  of  Mort- 
gage to  secure  Account  Current,  A:c.  See 
M.  S.  Act,  1894,  ss.  31,  65  (I).  Tlie 
Benwfll  Tow^'^  8  Asp.  13.  As  to  the 
meaning  of  the  words  *'  ship  and  appur- 
tenances''  when  used  in  these  forms  as 
descriptive  of  what  is  mortgaged  there- 
under, see  In  Re  Stdmon  and  Wood*, 
Kr  parte  Gonld,  2  Moit.  Bkv.  Cases,  137 ; 
(Utman  v.  Chamherlahi,  25  Q.  B.  D.  328. 
The  registrar  shall  not  be  required,  without 
the  special  direction  of  the  Commissioners 
of  Customs,  to  record  mortgages  not  in  the 
form  required  under  the  M.  S.  Act,  1894, 
or  which  contains  any  particulars  not  in 
such  form.  57  &  58  Vict.  c.  60,  s.  65  (2). 
Mortgages  in  the  authorized  form  need 


not  be  stamped.     The  M.  S.  Act,  1894 
8.  721. 

(fl)  A  memorandum  of  the  registration 
is  to  be  made  on  the  instrument  of  mort- 
gage, specifying  the  date  and  time.  M.  S. 
Act,  1894,8.  31.  The  registrars  of  ship- 
ping have  no  power  to  erase  the  entry  of 
a  mortgage  upon  its  being  discharged. 
Chastt4inneuf  v.  Capeyron^  7  App.  Cases, 
127,  135.  Under  the  statutes  relating  to 
merchant  shipping  in  force  before  the 
M.  8.  Act,  1854,  all  mortgages  as  well  as 
transfers  of  British  registered  ships  were 
made  by  bills  of  sale,  which  had  no  effect, 
either  at  law  or  in  equity,  until  registra- 
tion. Liter jmdBaiUt  v.  Turner^  2  De  G. 
F.  &  J.  502;  1  J.  &  H.  159;  KeUh  v. 
Burrmvt,  1  C.  P.  D.  728,  731. 

(A)  57  k  58  Vict.  c.  60,  s.  38.  Mort- 
gages registered  under  the  M.  S.  Acts 
have,  in  the  absence  of  fraud,  priority 
over  any  unregistered  mortgages  on  the 
same  ship.  See  Coomhn  v.  Mamejield,  24 
L.  J.  Ch.  513;  Black  v.  WHliam*,  [1895] 
1  Ch.  408,  in  which  last  case  the  registered 
mortgagee  had  taken  with  notice  of  the 
equitable  charge. 

(r)  r/wr  Befiwell  Tinoer,  8  Asp.  13. 
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gagee.  In  cases  where  the  interest  of  any  mortgagee  has  been  transmitted 
in  consequence  of  death,  bankruptcy,  or  marriage,  or  hy  any  lawful  means 
other  than  a  transfer  according  to  the  Act  {d)^  it  provides  for  the  authenti- 
cation of  such  transmission,  and  the  entry  of  the  person  or  persons  entitled 
under  such  transmission  on  the  register  as  mortgagee  or  mortgagees  {p). 

Moreover,  provision  is  made  by  the  Act  of  1894  for  the  grant  under 
certain  restrictions  by  the  registrars  of  shipping  of  certificates  of  mortgages 
enabling  registered  owners  of  all  or  any  of  the  shares  in  a  ship  on  the 
register  to  confer  on  the  person  or  persons  named  in  the  certificate  power 
to  mortgage  the  share  or  shares  to  which  the  certificate  relates ;  for  the 
execution  and  revocation  on  prescribed  forms  of  such  certificates  ;  and  for 
the  entry  on  the  register  of  certain  particulars  relating  to  the  same.  These 
certificates  do  not  authorize  any  mortgage  to  be  made  in  the  United  Eing- 
donj  where  the  port  of  registry  is  in  the  United  Kingdom  ;  or  where  the 
port  of  registry  is  in  a  British  possession,  in  the  same  British  possession  ;  or 
where  the  port  of  registry  is  established  by  Order  in  Council  under  the  Act, 
at  that  port  or  within  such  adjoining  area  as  is  specified  in  the  Order  (/). 

The  82nd  section  of  the  Act  provides  for  an  entry  being  made  in  the  Discharge  of 
roister  book  whenever  any  registei-ed  mortgage  has  been  discharged,  and  ^gisteml 
is  produced  to  the  registrar  duly  indorsed  with  a  receipt  for  the  mortgage-     ^         ' 
money,  and  enacts  that  upon  such  entry  being  made  the  estate,  if  any, 
which  passed  to  the  mortgagee,  shall  vest  in  the  same  person  or  persons  in 
whom  the  same  would,  having  regard  to  intervening  circumstances,  have 
vested  if  no  such  mortgage  had  ever  been  made.    The  Admiralty  Division 
has  jurisdiction  to  give  relief  where  the  mortgagee  has  sold  the  ship  under 
his  power  of  sale,  but  in  consequence  of  a  mistake  an  entry  has  been 
made  under  this  section,  vesting  the  ship  in  the  representatives  of  the 
mortgagor  {g). 

By  the  provisions  of  the  35th  section  of  the  Merchant  Shipping  Act,  Power  of  sale 
1894,  the  registered  mortgagee  of  a  British  ship,  or  of  any  share  thercin,  ^^^JL^ 
has  vested  in  him  a  power  absolutely  to  dispose  of  the  ship  (h)  or  share  registered. 
in  respect  of  which  he  is  registered,  and  to  give  effectual  receipts  for  the 
purchase-money  ;  but  where  there  are  more  persons  than  one  registered  as 
mortgagees  of  the  same  ship  or  share,  a  subsequent  mortgagee  shall  not, 
except  under  the  order  of  some  Court  of  competent  jurisdiction,  sell  such 
ship  or  share  without  the  concurrence  of  eveiy  prior  mortgagee  (/). 


(d)  As  to  the  meaning  of  these  words, 
see  Turner  v.  The  Lirermol  Bank^  29 
L.  J.  Ch.  827—834 ;  ChiUfteaHnenf  v. 
Capeyron,  7  App.  Cases,  127,  132,  134. 

(<f)  The  M.  S.  Act,  1894  (67  &  58  Vict. 
c.  60),  ss.  37,  38.  For  the  statutory 
form  to  be  produced  to  the  registrar 
where  a  registered  mortgage  is  tmusf  erred, 
see  li.  S.  Act,  1894,  schedule  I.,  pt.  1, 
form  C. 

if)  The  M.  S.  Act,  1894  (57  &  58  Vict. 
c.  60),  ss.  39 — 43, 45,  46.  For  the  autho- 
rized  forms  in  force  under  the  Act  of 
1854,  see  Maude  k.  PoUock,  4th  ed.  voL  ii. 
pp.  ccclxxxvi.,  ccclxxxviii.  And  these 
certificates,  if  made  in  good  faith,  are  not 
rendered  roid  by  the  c^th  of  the  person 


or  i>er8ons  by  whom  the  power  to  mortgage 
is  given.  M.  S.  Act,  1894,  s.  43.  As  lo 
the  priority  of  mortgages  executed  by 
means  of  such  certificates,  see  lb. 

0/)  The  Ilose,  L.  R.  4  A.  &  E.  6.  In 
such  a  case  an  entry  on  the  i-egister  that 
the  discharge  of  the  mortgage  was  by 
mistake  would  not  revive  the  mortgage. 
Bt-ll  V.  Blyth,  L.  R.  4  Ch.  136. 

(70  As  to  the  meaning  of  the  word 
"ship  "  in  this  and  the  following  section, 
see  in  re  Salimm  and  Woi*ds^  Ex  paiie 
Govldy  2  Mon*.  Bky.  Cases,  137.  See  also 
Colt  man  v.  Cftamherlain,  25  Q.  B.  D.  328, 
333,  and  tupra,  p.  37,  n.  (r). 

(/)  57  k  58  Vict.  c.  60,  s.  35.  See  r/«/» 
Cekie  King,  [1894]  P.  175,  where  the 
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The  position  of  the  registered  mortgagee  of  a  British  ship  is  not  altered 
by  the  subsequent  bankruptcy  of  the  mortgagor.  The  36th  section  of  the 
Merchant  Shipping  Act,  1894,  provides  that  a  registered  mortgage  of  a 
ship  or  share  shall  not  be  affected  by  any  act  of  bankruptcy  committed  by 
the  mortgagor  after  the  date  of  the  record  of  such  mortgage,  notwith- 
standing that  the  mortgagor  at  the  time  of  his  bankruptcy  had  the  ship  or 
share  in  his  possession,  order,  or  disposition,  and  was  reputed  owner  thereof ; 
and  that  the  mortgage  shall  be  prefen^ed  to  any  right,  claim,  or  interest 
therein  of  the  other  creditors  of  the  bankrupt,  or  any  trustee  or  assignee 
on  their  behalf  of  such  bankrupt  {k). 

Bills  of  sale  within  the  operation  of  the  Bills  of  Sale  Acts  are  defined  as 
not  including  transfers  or  assignments  of  ships  or  vessels  or  of  any  share 
therein  ;  and  mortgages  of  ships  or  vessels  do  not  require  registration 
under  these  Acts,  even  in  cases  where  they  have  not  been  registered  under 
the  Merchant  Shipping  Act,  1894  (/). 

Before  the  passing  of  the  3rd  section  of  the  Merchant  Shipping  Act, 
1862  (m),  the  mortgage  of  a  British  ship  required  to  be  registered  under 
the  Act  of  1854,  was  held  to  be  invalid  both  at  law  and  in  e<iuity,  unless 
it  had  been  registered  in  the  manner  above  mentioned  (/?)  ;  but  it  has  now 
been  declared  by  sect.  57  of  the  Merchant  Shipping  Act,  1894,  a  section 
which  has  taken  the  place  of  the  above-mentioned  3rd  section  of  the 
Merchant  Shipping  Act,  1862  (o),  that  the  intention  of  the  Merchant 
Shipping  Act,  1894,  is  that  without  prejudice  to  the  powers  of  disposition, 
and  of  giving  receipts,  conferred  by  that  Act  on  registered  owners  and 
mortgagees  (j9),  and  without  prejudice  to  the  exclusion  of  unqualified 
persons  from  the  ownership  of  British  ships  (^),  interests  arising  under 
contracts  or  other  equitable  interests  may  be  enforced  by  or  against  owners 
and  mortgagees  of  ships,  in  respect  of  their  interest  therein,  in  the  same 


first  registered  mortgagee  of  a  ship  was 
held  entitled  to  sell  the  ship  free  of 
certain  engagements,  entered  into  by  the 
mortgagor,  which  if  carried  out  would 
tlopreciate  the  security  of  the  mortgage. 
A  mortgagee  under  a  mortgage  contain- 
ing a  power  of  sale  is  not  justified  in 
selling  where  nothing  is  due  on  his 
mortgage.  McLtirty  v.  Middleton^  9 
W.  R.  861,  iiiid  Bnmai'd  v.  Dumaretquej  3 
Moo.  P.  C.  C.  457.  As  to  the  rights  of  a 
subsequent  registered  mortgagee  under 
this  section,  see  Tlie  Volant^  Br.  &  L. 
323.  As  to^-^hat  are  "just  allowances" 
where  a  registered  mortgagee  has  taken 
possession  of  and  sold  the  mortgaged  ship, 
see  Wilkejf  v.  SuuhIoh^  7  Ch.  D.  188.  As 
to  what  interest  is  recoverable,  see 
Jiaimer  v.  Bein-ldge^  18  Ch.  D.  254. 

(h)  See  Stapeltoii  v.  Hinjmen^  2  H.&  C. 
1U8  ;  Bell  v.  Bank  of  LowUm,  28  L.  J.  Ex. 
116  ;  Lacm  v.  Lifftn,  32  L.  J.  Ch.  25  ;  4 
Giffard,  75  ;  Maiide  &  Pollock,  4th  ed. 
vol.  i.  p.  59.  Somewhat  similar  provisions 
were  inserted  in  the  4  Geo.  4,  c.  41,  s.  44, 
iind  the  later  Registry  Acta  ((J  Geo.  4, 
c.  110;  3  &  4  Will.  4,  c.  55;  8  &  9  Vict, 
c.  89).     Prior  to  the  {tassing  of  the  firet- 


nameil  Act,  in  the  year  1823,  it  was 
necessary,  owing  to  the  construction  put 
on  the  reputed  ownership  clause  (s.  11)  of 
21  James  1,  c.  19,  that  the  mortgagee 
should,  in  onler  to  complete  his  title 
against  the  intervening  bankruptcy  of  the 
mortgagor,  take  actual  or  constructive 
possession  of  the  ship  whether  the  mort- 
gagor  was  in  <lefault  or  not.  See  Ex 
parte  Matt1ieiC9^  2  Ves.  Sen.  272  ;  J/air  v. 
Gltnuie^  4  M.  &  S.  240;  llohiHson  v. 
Macdonnell,  5  M.  &  S.  228  ;  Hay  v.  Fair- 
bairn,  2  B.  &  Aid.  193. 

(0  41  &  42  Vict.  c.  31,  s.  4.  See  Tluf 
Union  Bank  of  Londwt  v.  ZenaHtaH,  3 
C.  P.  D.  243,  249,  251  ;  6lapp  v.  Bimd,  19 
Q.  B.  D.  200  :  Coltman  v.  Chamberlain, 
25  Q.  B.  D.  328,  334. 

(///)  25  &  26  Vict.  c.  63,  s.  3. 

(«)  Liverpool  Borough  Bank  \,  Turner, 
29  L.  J.  Ch.  827  ;  IJ.  &  H.  159  ;  30  L.J. 
Ch.  379  ;  2  Do  G.  F.  &  J.  502. 

00  Repealed  by  57  &  58  Vict.  c.  60, 
s.  745,  and  schedule  22. 

(jf)  See  the  M.  S.  Act,  1894,  s.  56 ;  and 
Tlie  Horlock,  2  P.  D.  243. 

(<jr)  The  M.  S.  Act,  1894,  ss.  1,  28,  29, 
30. 
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manner  as  in  respect  of  any  other  personal  property  (r).  Since  the  passing 
of  the  above-mentioned  section  of  the  Merchant  Shipping  Act,  1862,  the 
validity  of  unr^istered  mortgages  of  registered  British  ships  against  all 
persons  other  than  registered  mortgagees  and  transferees  to  whom  the  ships 
may  have  been  transferred  according  to  the  requirements  of  the  Merchant 
(Slipping  Acts  has  been  recognized  {s). 

The  deposit  of  a  mortgage  of  a  registered  British  ship  may  amount  to  Sub-mort- 
an  equitable  sub-mortgage  of  the  ship  (/).  ^^' 

Prior  to  the  passing  of  the  modern  statutes  extending  the  jurisdiction  of  Juriediction 
the  Court  of  Admiralty  it  was  clear  that  a  mortgagee  could  not  institute  a  ^f  Admiralty 
suit  there  ;  it  was  even  doubted  whether  the  Court,  in  cases  where  a  ship  in  cases  of 
had  been  arrested  under  its  jurisdiction,  could  take  cognizance  of  the  claims  "^^^^^age. 
of  mortgagees,  or  whether  indeed  a  mortgagee  could  have  intervened  in  a 
suit  for  the  protection  of  his  property,  even  in  cases  where  he  had  an  ulti- 
mate interest  in  the  proceeds  of  the  ship  {u).   In  order  to  obviate  this  state 
of  things,  express  provision  was  made  by  the  8rd  section  of  the  Admiralty 
Practice  and  Jurisdiction  Act  of  1840  (8  &  4  Vict.  c.  65),  which  provides  Jurisdiction 
that  whenever  any  ship  or  vessel  (jt)  shall  be  under  arrest  by  process  issuing  vkt!c.  65 
from  the  Court  (y),  or  the  proceeds  shall  have  been  brought  into  and  be  in  s.  3. 
the  registry,  the  Court  shall  have  full  jurisdiction  to  take  cognizance  of  all 
claims  and  causes  of  action  of  any  person  in  respect  of  any  mortgage  of  such 
ship  or  vessel  (z),  and  to  decide  any  suit  instituted  by  any  such  person  in 
respect  of  any  such  claims  or  causes  of  action.    The  remedy  thus  provided 
was,  however,  found  to  be  inadequate  ;  for  although  the  Court  would  deter- 
mine the  right  of  the  mortgagee  to  freight  when,  in  consequence  of  the 
intervention  of  the  mortgagee  as  a  defendant,  the  question  arose  in  the 
course  of  a  suit  instituted  against  the  ship  and  freight  (a),  yet  it  would  not 
interfere  where  the  suit  was  against  freight  alone  (^).    Neither  did  it 


(r)  67  &  58  Vict.  c.  60,  s.  57. 

(s)  Stajtelton  v.  Hay  me  u^  2  H.  &  C. 
yi8  ;  33  L.  J.  Ex.  170  ;  The  UnUm  Bank 
of  LttndoH,  V.  Lenanton,  3  C.  P.  D.  243  ; 
LacoH  V.  Liffen,  4  GifEard,  75,  82  ;  32 
L.  J.  Ch.  25,  315  ;   Keith  v.  Burrowx,   1 

C.  P.  D.  722,  where  the  mortgage  under 
which  the  plaintiff  claimed  was  in  one  of 
the  forms  authorized  by  the  M.  S.  Act, 
1854.     See  Hu^heM  v.  Sutherland,  7  Q.  B. 

D.  160,  162  ;  Batthyany  v.  Boueh,  50 
L.  J.  Q.  B.  421  ;  BUu-k  v.  WUliannf. 
[1896]  1  Ch.  408  ;  see  alao  T/ie  Llrerpool 
Mar'uw  Credit  Co,  v.  Uu titer,  L.  R.  4  E<j. 
62 ;  3  Ch.  479  ;  U  re  Softly,  L.  R.  20 
Eq.  746  ;  Union  Bank  ofLondi^n  v.  Len- 
ant4m,  3  C.  P.  D.  243. 

(0  Laton  V.  Liffen,  4  Giffetd,  75,  82  ; 
32  JL.  J.  Ch.  25,  315.  An  equitable  mort- 
gage of  a  British  ship  cannot  be  created 
by  a  deposit  of  the  certificate  of  registry. 
WUey  V.  Crawford,  1  B.  &  S.  253  ;  30 
L.  J.  Q.  B.  319. 

(//)  The  yeptune,  8  Hagg.  129—132, 
3  Knap.  P.  C.  94,  120,  where  the  mort- 
gagee was  in  actual  ixwsession  at  the  time 
of  the  arrest,  but  hatl  not  given  bail ;  Tfie 
Prince  Oeorgc,  3  Hagg.  376 ;    Tlw.  Dow- 


thorpe,  2  W.  Rob.  73—83  ;  TJie  Percy, 
3  Hagg.  402,  403  ;  The  Fortitude,  2  W. 
Rob.  217,  222  ;  S,  C,  2  N.  of  C.  515; 
The  Port»ett,  2  Hagg.  84  (mortgagee  not 
in  possession)  ;  Tl^e  FruU  Presercer,  lb. 
181  (mortgagee  not  in  possession)  ;  27ie 
John,  Jb,  305,  316. 

(^)  Where  both  ship  and  freight  were 
under  arrest,  or  the  proceeds  of  lx)th  ship 
and  freight  were  in  the  registry,  the 
Court  was  virtually  enabletl,  after  the 
passing  of  this  section,  to  adjudicate  upon 
claims  made  by  mortgagees  intervening 
as  defendants  against  both  ship  and 
freight.  Tfuf  Bowt/iorpe,  2  W.  Rob.  80 ; 
T^ie  FoHitude,  2  W.  Rob.  222. 

(y)  Senible,  the  arrest  must  be  in  a  suit 
which  the  Court  of  Admiralty  would  have 
had  jurisdiction  to  try.  The  Eranyelvitrm, 
2  P.  D.  241  ;  46  L.  J.  Adm.  1  ;  3  Asp. 
264.     See  infra,  p.  44,  n.  (rf). 

(r)  When  a  mortgagee  is  let  in  to  defend 
a  suit,  his  right  of  defence  is  confined  to 
the  defences  competent  to  the  owner. 
The  Chieftain,  Br.  &  L.  104  ;  see  also  the 
Mary  Ann,  10  Jur.  255. 

(a)  The  Bowth^n-pe,  2  W.  Rob.  81. 

(*)  Tfie  Fortitude,  2  W.  Rob.  217,  223. 
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allow  the  mortgagee  to  initiate  a  suit  against  any  property  not  already 
under  the  control  of  the  Court ;  the  object  of  the  section  being  not  to 
confer  any  new  separate  and  distinct  powers  upon  the  Court,  but 
merely  to  enable  the  Court  to  exercise  its  ordinary  jurisdictiou  to  the 
full  extent  (r). 

It  must  not,  however,  be  forgotten  that  the  jurisdiction  conferred  by  the 
4rd  section  of  the  3  &  4  Vict.  c.  65,  though  limited  to  cases  where  the 
mortgaged  ship  is  already  arrested,  or  the  proceeds  are  in  Courf^  extends 
to  unregistered  and  equitable  mortgages  as  well  as  to  registered  mort- 
gages, and  exists  whether  such  mortgages  be  upon  British  or  upon  foreign 
ships  (d). 

The  jurisdiction  of  the  Court  of  Admiralty  was  further  extended  by  the 
11th  section  of  the  Admiralty  Court  Act,  1861.  That  section  provides 
that  the  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim  in 
respect  of  any  mortgage  duly  registered  according  to  the  provisions  of  the 
Merchant  Shipping  Act,  1854,  whether  the  ship  or  the  proceeds  thereof  are 
under  arrest  of  the  Court  or  not.  And  now,  by  virtue  of  this  provision,  a 
registered  mortgagee  can  himself  institute  a  suit  in  the  ordinary  way,  and 
can  have  the  ship  arrested  and  detained  until  bail  be  given  to  the  amount 
of  his  claim.  The  jurisdiction  conferred  by  the  section  may  be  exercised 
either  in  rem  or  in  personam  {p). 

It  does  not  appear  to  have  been  the  usual  practice  for  the  Court  of 
Admiralty,  where  a  suit  in  rem  was  instituted  under  the  11th  section  of  the 
Admiralty  Court  Act,  1861,  to  interfere  to  put  the  mortgagee  in  possession 
of  and  give  him  control  over  the  ship  for  the  purpose  of  using  it  (/),  and 


(c)  See  jier  Dr.  Lushington  in  TJie 
Fortitude,  2  W.  Kob.  222. 

(<7)  Whether  the  Court  might  in  its 
discretion  decline  to  exercise  the  jurisdic- 
tion in  the  cAse  of  a  foreign  ship  does  not 
appear  to  have  been  yet  decided.  In  the 
case  of  Tlie  EraHgeliiftiia,  2  P.  D.  241, 
where  the  vessel  proceeded  against  was 
foreign,  the  plaintiff  indorsed  his  writ 
with  an  alternative  claim  as  mortgagee, 
but  the  Court  apimrently  pronounce<l  for 
its  jurisdiction  to  entertain  the  cause  as  a 
cause  of  (KMsession. 

(e)  24  Vict.  c.  10,  s.  35.  Where  the 
registered  mortgagees  of  a  ship  instituted 
an  action  of  mortgage  in  rem  as  mort- 
gagees in  possession,  and  the  ship  was 
arrested  therein  before  the  mortgage- 
money  became  due,  and  there  had  been  no 
default  on  the  part  of  the  mortgagor,  the 
(^ourt  ordered  the  release  of  the  ship.  The 
Jilanehe,  6  Asp.  272. 

(/)  In  the  case  of  The  Eadern  Belle,  3 
Asp.  19,  a  suit  of  ownership  by  a  registered 
part-owner  of  eight  sixty-fourth  shares  in 
a  British  ship  against  the  ship,  praying  a 
sale,  a  registered  mortgagee  of  sixty-four 
sixty-fourth  shai'cs  in  the  ship  intervened 
as  defendant,  and  prayed  the  Court  to 
order  the  ship  to  be  released  from  arrest, 
and  possession  thereof  to  be  given  to  him 
as  such  mortgagee.  The  mortgagee  was 
not  in  possession  at  the  time  of  the  insti- 


tution of  the  suit ;  but  he  had  subsequently 
to  that  date  given  the  plaintiff  notice  of 
his  desire  to  have  possession  of  the  ship. 
The  Court  ordered  the  ship  to  be  released. 
In  the  case  of  The  BiUtermere  [Folio  21 1, 
July  24,  1883],  where  the  plaintiff,  a 
registeretl  mortgagee  of  two  sixty-fourth 
shares  in  a  Bntish  ship,  claimed  a  decree 
of  foreclosure,  or  in  the  alternative  a  sale 
of  the  mortgaged  shares,  and  the  mort- 
gagor appeared  as  defendant,  but  made 
default  in  pleading,  the  Court  ordered  that 
the  defencuunt  should  be  precluded  from 
all  equity  of  redemption  in  the  mortgaged 
shares  unless  the  amount  due  on  the  mort* 
gage  (100/.)  was  paid  within  a  month. 
ITiis  is  believed  to  be  the  first  instance  of 
a  decree  of  foreclosure  in  a  suit  under  24 
Vict.  c.  10,  s.  11.  The  usual  practice,  how- 
ever, is  to  pronounce  for  the  validity  of 
the  mortgage  and  condemn  the  defendants 
and  their  bail  in  the  amount  due.  TIte 
Lilja,  10  Dec.  1901  [Folio  426].  For  the 
instance  of  a  plea  of  tender  before  action 
and  of  a  subsequent  payment  into  Court 
in  a  suit  of  mortgage,  see  The  Tregunnel, 
Adm.  Div.  1890,  FoL  233;  Shipping 
Gazette  Summary  for  1891,  pp.  314,  330. 
As  to  the  effect  of  the  usual  decree  pro- 
nouncing for  the  validity  of  the  mortgage 
proceeded  on  (Precedents  of  Decrees, 
jw»*f),  see  The  Catherine,  8  W.  Rob.  1,  at 
p.  2. 
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as  a  general  rule  the  Court  of  Admiralty  exercised  the  jurisdiction  given 
it  under  the  section  by  selling  the  ship  to  meet  the  claim  of  the 
plaintiff  (g). 

The  jurisdiction  conferred  by  the  11th  section  of  the  Admiralty  Act, 
18G1,  is  confined  to  mortgages  mjiistered  under  the  Merchant  Shipping 
Acts.  It  has  been  already  mentioned  that  with  respect  to  other  mortgages 
the  jurisdiction  is  limited  to  cases  where  the  ship  or  proceeds  are  under 
arrest  (A). 

The  Admiralty  Division  will  order  the  release  of  a  British  ship  arrested 
in  a  suit  under  the  11th  section  of  the  Admiralty  Court  Act,  1861,  where 
by  the  arrest  the  vessel  is  prevented  from  performing  a  charter-party 
entered  into  by  the  mortgagor,  and  the  mortgagee  is  unable  to  show  that 
the  performance  of  the  charter-party  will  materially  impair  his  security  (*). 

In  like  manner,  where  a  bill  of  sale  of  a  registered  British  ship  is  absolute 
in  its  terms,  the  Courts  will  look  behind  the  register  to  the  real  character 
of  the  transaction,  and  treat  as  a  mortgage  that  which  is  on  its  face 
an  absolute  transfer,  if  it  should  appear  that  such  was  the  intention  of 
the  parties (k). 

In  deciding  whether  the  claim  of  the  plaintiff  in  a  suit  under  the 
11th  section  of  the  Admiralty  Court  Act,  1861,  is  well  founded,  the  Court 
will  consider  what  are  the  equities  between  the  plaintiff  and  the  mortgagor, 
and  will  give  no  assistance  to  the  plaintiff  if  it  appear  on  a  review  of  all 
transactions  relating  to  the  mortgage,  whether  on  the  register  or  not,  that 
the  mortgagor  is  not  in  default,  and  that  the  security  of  the  mortgagee 
has  not  been  impaired  (/). 

Where  a  registered  mortgagee  of  a  British  vessel  sold  the  vessel  under 
his  statutory  power  of  sale,  but  by  a  mistake  the  mortgage  was  registered 
as  discharged,  the  Court  of  Admiralty  held  that  it  had  jurisdiction  in  a 
suit  instituted  by  the  purchaser  and  mortgagee  jointly  since  the  passing  of 
the  11th  section  of  the  Admiralty  Court  Act,  1861,  to  decree  possession  of 
the  vessel  to  the  purchaser,  and  to  declare  that  the  purchaser  was  entitled 
to  be  registered  as  her  registered  owner  {m). 

In  a  case  where  the  owner  of  forty-eight  sixty-fourth  shares  in  a  British  ship 
had  mortgaged  his  shares  by  a  registered  mortgage,  and  a  suit  of  mortgage 
was  subsequently  instituted  against  the  ship  under  the  11th  section  of  the 


07)  See  Thfi  Fairlic,  37  L.  J.  Adm.  06. 
As  to  the  question  whether  the  Court 
will  decree  a  sale  at  the  suit  of  a  second 
mortgagee  of  a  moiety  of  the  ship,  see 
The  Volant  Br.  &  L  321.  As  to  what 
costs  a  mortgagee  is  entitled  to  in  a  suit, 
see  The  Kestrel,  L.  R.  1  A.  &  E.  78  ;  and 
see  also  The  O'lofuay,  11  P.  D.  17.  As  to 
the  mortgagee  being  allowed  on  applica- 
tion to  the  Court  to  bid  as  a  purchaser  at 
the  sale,  see  The  Wilsons,  1  W.  Rob.  172. 

(A)  Supra,  p.  43. 

(0  The  Fanehnn,  5  P.  D.  173  :  The 
Maxima^  i  Asp.  21 :  2>^  3fattos  v.  Gibson, 
4  De  G.  &  J.  276  :  and  see  The  Innisf alien, 
L.  R.  1  A.  &  E.  72  ;  Collins  v.  Lamport, 
.34  L.  J.  Ch.  196  ;  The  Heather  BelL 
[1901]  P.  143,  272. 


(h)  Gardener  v.  Cazenore,  1  H.  &  N. 
423  ;  Ward  v.  Berk,  32  L.  J.  C.  P.  113  ; 
The  Inn  isf alien,  L.  R.  1  A.  &  E.  72  ;  and 
see  the  57th  section  of  the  M.  S.  Act,  1894, 
and  snpra,p\h  32,  42.  See  also  3fyers  v. 
Willis.  1 7  C.  B.  77  ;  LaTigton  v.  Horton,  5 
Beav.  9  :  The  Keroula,  1 1  P.  D.  94. 

(0  The  Cathrart,  L.  R.  1  A.  &  E.  314. 
See  The  In nisf alien,  L.  R.  1  A.  &  E.  72  ; 
see  ab*o  Batthyantj  v.  Bouch,  50  L.  J.  Q.  B. 
421.  Where  the  ship  has  been  arrested 
without  any  probable  cause,  the  plaintiff 
may  be  condemned  in  costs  and  damages. 
The  Catheart,  vbi  sitpra. 

(i«)  The  Ritse,  L.  R.  4  A.  &  E.  6.  On 
production  of  the  onler  of  the  Court  to 
the  registrar  the  purchaser  was  entered  on 
the  register  as  registered  owner. 
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Admiralty  Court  Act,  1861,  the  Court,  no  appearance  having  been  entered 
for  the  part-owner  of  the  remaining  shares  in  the  ship,  pronounced  for 
the  mortgage  and  ordered  that  upon  proof  of  notice  of  sale  given  to  such 
remaining  part-owner,  and  of  no  appearance,  a  decree  for  sale  of  the  ship 
should  issue  (n). 

The  claim  of  a  mortgagee,  whether  in  possession  or  not,  ranks  below  the 
claims  of  persons  having  maritime  liens  on  the  mortgaged  ship  for 
bottomry,  salvage,  damage,  w^es,  master's  wages  (o),  and  disburse- 
ments (ji;),  and  the  rights  of  a  mortgagee  are  subject  to  any  possessory 
lien  which  exists  for  work  done  to  the  fidiip  by  orders  of  the  mortgagor  in 
possession  (q).  No  maritime  lien  is  conferred  by  the  4th  or  the  5th  section 
of  the  Admiralty  Court  Act,  1861,  and  a  registered  mortgagee  takes 
precedence  of  claims  for  necessaries  or  equipment  made  under  these 
sections,  in  cases  where  the  registration  of  the  mortgage  is  prior  in  date 
to  the  institution  of  the  suits  in  which  the  claims  are  made (;).  And  it  is 
now  settled  law  that  the  6th  section  of  the  3  &  4  Vict.  c.  65,  does  not 
confer  a  maritime  lien,  and  that  a  roistered  mortgagee  is  entitled  to  take 
precedence  of  a  claim  for  necessaries  supplied  to  a  foreign  ship  within  the 
last-mentioned  section  (s). 

The  claim  of  a  registered  mortgagee  is,  it  seems,  entitled  to  precedence 
over  a  claim  for  damage  to  cargo  under  the  6th  section  of  the  Admiralty 
Court  Act,  1861  (/). 


(n)  The  Fairlie,  37  L.  J.  Adm.  60. 
Where  it  was  for  the  benefit  of  all  parties, 
the  Judicial  Committee  of  the  Privy 
Council,  on  the  application  of  the  respon- 
dents in  an  appeal  in  a  cause  of  mortgage 
under  the  Admiralty  Court  Act,  18*)1, 
ordei-ed  the  sale  of  the  vessel  before  the 
hearing  of  the  api)eal,and  notwithstanding 
the  opposition  of  the  appellants.  TJve  Jeff 
DfiHjt,  L.  R.  2  P.  C.  19.  The  Court  has 
power  to  arrest  the  ship  in  all  cases  where 
a  suit  in  rem  is  instituted  under  the  llth 
section  of  the  Admiralty  Court  Act,  1861, 
however  few  the  number  of  sixty-fourth 
shares  in  the  ship  mortgaged  to  the  plaintiff. 
See  The  JCgei-aieia,  38  L.  J.  Adni.  40. 

(o)  This  rule  was,  however,  not  acted  on 
in  a  case  where  the  master  suing  for  his 
wages  had  personally  guaranteed  the  pay- 
ment of  the  mortgage  money ;  see  The 
Bangor  Castle^  8  Asp.  156. 

(  p)  The  Bold  Bvvcleu^h .  7  Moo.  P.  C.  C. 
267,281  :  Tite  .A y w»//,  Swa.  86  ;  Th^Hoijal 
Arch,  Swa.  269  ;  llie  Mary  Ami,  L.  R.  1 
A.  &  E.  8  ;  The  S(^w,  L.  R.  1  A.&  E.  353  ; 
The  Feronia.  L.  R.  2  A.  &  E.  65,  where 
the  master  was  a  part-owner ;  The  Orienta^ 
[1894]  P.  271  ;  11895]  P.  49  ;and  see  The 
lU/fOH  CHtv,  [1897]  P.  226,  at  p.  243. 

{q)  WUllamn  v.  AlUnp,  10  C.  B.  N.  S. 
417;  30  L.  J.  C.  P.  353  :  Th4»  Sherhro, 
5  Asp.  88  ;  The  Susannah  TJiri/t,  4  Asp. 


254.  n.  («).  See  also  T/m?  Sch,  L.  R.  1 
A.  k  E.  353,  where,  however,  the  Court 
was  of  opinion  that  the  vessel  was  not  in 
the  actual  possession  of  the  material  man 
so  as  to  give  him  a  possessory  lien.  As  to 
the  priority  of  the  lien  which  the  vendor 
may  have  for  unpaid  purchase-money,  see 
Rr  parte  Lamhton,  L.  R.  lU  Ch.  415.* 

(/•)  The  Pacijic,  Br.  k  L.  243  ;  TJit- 
'JVtmhadmr,  L.  R.  1  A.  &  E.  302  ;  The  Two 
Kllenx,  L.  R.  4  P.  C.  161  ;  The  Harriet, 
3  M.  L.  C.  138  ;  Th^  Lyom,  6  Asp.  199. 

(*)  The  Henrieh  Bjorn,  11  App.  Cases, 
270  (reported  in  the  Courts  below  ns  Tite 
Hehirich  Bj<trn),  which  overrules  The 
Mia  A.  CUtrk,  Br.  &  L.  32  ;  T/te  M'ata{fa, 
Swa.  165  ;  Tlte  Turliani,  2  Asp.  603,  606, 
608.  See  Tlte  Two  Ellens,  L.  R.  4  P.  C. 
167  ;  The  Rio  Tinto,  9  App.  Cases,  362  ; 
The  PHftreJtif  CJiarliftte,  33  L.  J.  Adm. 
188  ;  and  jMwt J  Chapter  Necessaries. 

(/)  The  Piere  Superiore,  L.  R.  5  P.  C. 
482.  As  to  the  priority  inter  ftene  of  the 
first  and  subsequent  registered  mortgagees 
of  a  British  ship,  see  *iipra,  p.  40.  As  to 
the  discretion  over  costs  exercised  by  the 
Court  in  actions  of  mortgage,  see'  The 
Thames,  6  Asp.  536;  The  Bifxm  City, 
[1898]  P.  78,  at  p.  89;  The  Swiffsure, 
Adm.  Div.,  8th  May,  1900  :  The  Cygmi, 
Adm.  Div.,  Ist  July,  1900;  Shipjung 
Gazette  Summary  for  1901. 


CHAPTER  III. 


BOTTOMRY. 

Bottomry  is  a  contract  by  which,  in  consideration  of  money  advanced  General 
for  the  necessities  of  a  ship  to  enable  it  to  proceed  on  a  voyage,  the  keel  or  the^ntract 
bottom  of  the  ship,  pars  pro  tofo^  is  made  liable  for  the  repayment  of  the 
money  in  the  event  of  the  safe  arrival  of  the  ship  at  its  destination. 
Not  only  the  ship,  but  the  freight  and  cargo,  may  be  the  joint  or  single 
subject  of  hypothecation.  When  the  cargo  alone  is  hypothecated,  the  term 
respondentia  is  applied  to  the  contract.  Respondentia  bonds  rest  on  the 
same  general  principles  as  bottomry  bonds  on  the  ship,  but  they  are  not  to 
be  regarded  as  placed  precisely  upon  the  same  footing,  because  the  interests 
of  the  owner  of  the  cargo  are  not  always  identical  with  the  interests  of  the 
owner  of  the  ship  {a).  It  will,  however,  be  convenient  to  treat  of  bonds  on 
ship,  freight,  and  cargo  under  one  general  head,  and  to  note,  as  occasion 
may  arise,  the  differences  which  exist  when  one  or  the  other  is  the  subject 
of  hypothecation. 

The  contract  of  hypothecation  has  been  adopted  from  the  civil  law,  fpr 
to  the  common  law  it  was  unknown  :  it  does  not  pass  any  property  in  the 
ship ;  it  merely  confers  upon  the  lender  a  claim  against  the  ship,  subject  to 
sea  risk,  which  cannot  be  enforced  except  by  process  in  Admiralty  (A).  The 
subject  therefore  was  one  so  peculiarly  within  the  cognizance  of  the 
Admiralty  Court,  that  it  will  be  necessary  to  treat  of  it  here  at  some  length, 
more  especially  as  a  suit  of  bottomry  cannot  be  entertained  unless  all  the 
circumstances  which  are  essential  to  hypothecation  in  the  proper  sense 
of  the  term  are  shown  to  exist  {c). 

The  owner  {(T)  or  the  master  may  hypothecate,  but  circumstances  which 


(a)  See  Cttrgo,  ex  Sultan^  Swa.  510 ; 
The  Edimmd,  Lush.  65  ;  The  AtUu,  2  Hagg. 
53.  Bottomry  actions  are  now  of  some- 
what rare  occurrence.  A  statute  of 
George  II.  (19  Geo.  2,  c.  37,  s.  6),  repealed 
by  S.  L.  R.  1867,  made  conditions  for 
bottomry  bonds  on  British  ships  engaged 
'in  the  East  India  trade,  that  they  should 
be  expressed  to  be  given  on  the  security 
of  such  ships  and  their  cargoes  only  ;  that 
the  lender  should  have  the  benefit  of 
salvage,  and  alone  could  insure  the  adven- 
ture; and  that  the  borrower  could  not 
recover  more  on  any  marine  insurance 
policy  than  the  excess  of  his  interest  in 
ship  or  cargo.  This  is  said  to  have  caused 
the  disuse  of  respondentia  bonds  (The 
GratitvdhWy  3  C.  Rob.  240;  White  & 
Tudor*8  Mercantile  Cases,  notesj.  Mort- 
gages have  taken  the  place  of  Wtomry 
bonds  granted  by  owners,  and  such  bonds 


granted  by  masters  are  seldom  reverted  to 
owing  to  the  improved  means  of  over-sea 
communications. 

{b)  The  master  cannot  render  the  owner 
personally  liable  on  the  bond  :  Stainhank 
v.  Shepardy  13  C.  B.  418  :  but  it  seems 
that,  if  the  owner  hypothecate  the  ship, 
he  may  bind  himself  personally.  WillU  v. 
Palmer,  7  C.  B.  N.  S.  361. 

{e)  "  The  Court  never  decrees  a  sale  at 
the  instance  of  the  bottomry  bondholder 
until  it  has  satisfied  itself  by  perusal  of 
the  bond  that  it  is  prima  fatie  valid,  and 
that  it  is  duly  executed,  and  with  mari- 
time risk."  Pe7'  Dr.  Lushington,  The 
India,  32  L.  J.  Adm.  186  ;  and  see  The 
Atlas,  2  Hagg.  48.  See  the  foim  of  bond 
in  The  Elpis,  L.  K.  4  A.  &  E.  1. 

(d)  The  Duke  of  Bedford,  2  Hagg.  294  ; 
The  Helgoland,  Swa.  493  ;  The  Boyal 
Arch,  lb.  282. 
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owner  or 
master. 


Bottomry         do  not  in  all  cases  restrain  the  power  of  the  owner  limit  the  authority  of 
given  ^^the     ^^^^  master.     As,  however,  the  necessity  for  hypothecation  generally  arises 

where  tlie  ship  is  in  foreign  parts,  bottomry  bonds  are  usnally  given  by 
the  master,  and  it  is  concerning  his  authority  that  we  have  principally 
to  treat  (e). 

For  the  general  interests  of  all  parties  concerned  in  the  adventure  in 
which  the  ship  is  engaged,  and  for  the  protection  and  preservation  of  their 
property,  the  master  may,  in  cases  of  necessity,  when  he  cannot  communi- 
cate with  the  owners,  of  his  own  authority  hypothecate  the  ship,  freight, 
and  cargo  (/) ;  but  his  authority  to  hypothecate  the  cargo  is  not  in  all 
respects  co-extensive  with  his  authority  to  hypothecate  the  ship  and  freight. 
As  the  appointed  agent  of  the  owner  of  the  ship,  the  master  is  more  closely 
identified  with  his  interests  than  with  the  interests  of  the  owner  of  the 
cargo ;  and  although  under  special  circumstances  the  law  empowers  the 
master  to  act  as  agent  for  the  owner  of  the  cargo,  it  exercises  extreme 
vigilance  to  see  that  this  authority  is  not  unduly  exercised.  Before 
hypothecating  the  ship  or  cargo  the  master  should,  in  all  cases,  if 
practicable,  communicate  with  the  owners  (//).  But  this  important  rule 
will  be  more  fully  considered  in  the  subsequent  part  of  this  chapter,  in 
connection  with  the  principle  which  establishes  that  necessity  is  the 
indispensable  condition  of  valid  bottomry  (A).  Here  it  is  only  necessary  to 
say,  that  where  a  bottomry  bond  entered  into  by  the  master  is  impeached, 
the  Court  in  all  cases  looks  to  him  to  justify  his  own  transaction,  and  it  is 
therefore  proper  for  him  on  all  occasions  to  take  what  steps  he  can  to 
render  the  fairness  of  the  transaction  apparent  (t).  If  there  is  an  agent  of 
the  ship  at  the  port  where  the  supplies  are  needed,  it  is  the  duty  of  the 
master  to  endeavour  to  obtain  money  from  him  before  taking  an  advance 
on  bottomiy  from  the  consignees  of  the  cargo  or  any  other  person  (k). 

As  a  general  rule,  any  person  acting  as  master, — any  person  who  is  in 
the  visible  exercise  of  the  command  of  the  ship,  may  borrow  money 
upon  bottomry  (/)•  It  is  not  indispensable  that  he  should  have  been 
appointed  to  the  command  by  the  owners,  or  that  he  should  be  the 
registered  master ;  a  bond  may  be  given  by  a  master  appointed  by  an 


(f)  "  The  contract  is  generaUy  made, 
not  by  the  owner,  but  by  the  master,  who 
represents  him,  and  not  by  special  appoint- 
ment for  that  purpose,  but  only  by  the 
operation  of  law  acting  upon  an  emergent 
and  unprovided  necessity."  Per  Lord 
Stowell,  The  Zodiac,  1  Hagg.  326.  As  to 
whether  the  master  may  hypothecate  in  a 
foreign  port  if  the  owner  is  on  the  spot, 
see  The  Karnak,  L.  R.  2  A.  &  E.  300. 

(/)  The  Gratitivdine,  8  C.  Rob.  240 ;  The 
^o«fl»a?^,8Moo.P.C.C.459:  The.  Ham- 
hurg,  2  Moo.  P.  C.  C.  N.  S.  290  ;  Br.  &  L. 
253. 

(^)  As  to  those  cases  where  the  bond 
might  be  held  to  be  good  without  any  such 
previous  conmiunication,  see  post,  pp.  63, 
64. 

(/i)  See  po«t^  pp.  65  to  57. 

(/)  The  Faithful,  31  L.  J.  Adm.  81. 
But  see  Tlie  Olivier,  Lush.  487.    Where 


it  is  practicable,  and  the  money  is  wanted 
on  a  British  ship,  the  master  should 
consult  Lloyds*  agent  at  a  foreign  port. 
Tlie  Lord  Cochrane,  3  No.  Ca.  172.  It  is 
generally  expedient  that  the  master  should 
advertise  before  taking  an  advance  on 
bottomry.  The  Laurel^  5  N.  R.  219  ; 
Br.  &  L.  191,  317. 

(It)  The  Kelson,  1  Hagg.  169;  Tlie 
Faithful,  31  L.  J.  Adm.  81. 

(0  Per  Lord  StoweU,  Tlie  Jane,  1 
Dods.  464 ;  and  see  the  judgment  of  Sir 
C.  Robinson  in  the  Kennersley  Castle,  3 
Hagg.  7 ;  and  the  judgment  of  Sir  John 
NicoU  in  The  Ortlia,  3  Hagg.  81.  See 
also  Tlie  Dunvegan  Castle,  3  Hagg.  331 ; 
and  Parmeter  v.  TodhnrUer,  1  Camp.  541. 
In  The  Mary  Ann,  L.  R.  1  A.  &  E.  13,  the 
master  sailed  without  the  certificate  of 
registry ;  it  was  held  that  a  bottomry 
bond  granted  by  him  was  vab'd. 


BOTTOMRY.  49 

a^nt  of  the  owner,  and  by  a  master  appointed,  as  a  measure  of  necessity, 
by  the  consignees  of  the  cargo  (m).  Persons  advancing  money  on  the  ship 
may  take  a  bottomry  bond  from  the  master  they  have  themselves  appointed, 
but  the  Court  will  watch  such  transactions  very  narrowly,  and  be  on  its 
guard  against  any  danger  of  possible  collusion  (n).  The  master  may 
hypothecate  the  ship  during  a  voyage  in  order  to  procure  funds  for 
necessary  repairs  and  supplies  (o)  ;  or  when  the  ship  is  at  a  foreign  port  he 
may  raise  money  on  bottomry  to  enable  him  to  bring  her  home.  He  is 
not,  however,  clothed  with  general  authority  to  give  a  bond  for  a  new 
voyage,  and  it  seems  he  cannot  raise  money  by  hypothecation  to  enable  the 
ship  to  complete  a  voyage  in  which  her  owners  have  not  given  him  express 
or  implied  authority  to  engage  (jt?).  But  hypothecation  by  the  master 
may  be  valid  if  it  take  place  when  the  ship  is  engaged  on  an  adven- 
ture within  the  intention  of  the  owners,  although  the  adventure  may 
include  more  voyages  than  one  (q).  Where  necessity  exists,  the  master 
may  take  up  a  second  or  a  third  bond  of  bottomry,  and  unless  the 
case  be  connected  with  fraud,  the  Court  will  not  interfere  to  prevent 
him  from  using  his  utmost  exertions  for  the  completion  of  the  enter- 
prise on  which  the  ship  is  engaged  (r).  The  owner  may  give  a 
bottomry  bond  on  his  ship  for  a  new  voyage,  if  at  the  time  the  bond 
is  given  she  is  lying  in  a  foreign  port,  but  not  if  she  is  lying  in  a  British 
port  («).  What  the  owner  may  do  it  seems  the  master  by  his  express 
auUiority  may  do. 

In  all  cases  it  is  on  the  necessity  of  obtaining  what  is  absolutely  required  Can  be 
for  the  ship  or  cargo  that  the  contract  is  based.     It  is  necessity  alone  that  gi^enonly 
supports  bottomry  bonds,  the  absence  of  necessity  is  their  undoing  {t) ;  but  for  the 
in  cases  where  the  general  necessity  is  clear,  the  Court  will  not  minntely  npc^i^^ 
examine  into  the  particulars  of  repairs,  or  rigidly  investigate  small  items  of  or  cargo.*^ 
expenditure  («). 

Recourse  may  be  had  to  bottomry  in  order  to  procure  supplies  for  the  The  neces- 
subsistence  of  passengers  on  board,  or  for  the  subsistence  of  the  crew  sitiesof 

the  ship. 

(m)  TJte  Alexander,  1  Dods.  278  :  Tlie  the  mortgagee:  The  Mary  Ann,  L.  R.  1 

Kennenley  Cattle,  8  Hagg.  1.    And  see  A.  &  £.  18. 

the  observations  made  in  the  judgment  in  {q)  The  Mary  Ann,  10  Jar.  253. 

this  case  concerning  hypothecation  by  a  (r)  Tlie  Ammdillo,  1  W.  Rob.  264. 

master   appointed    by  an    underwriter's  (*)  Tlie  Boyal  Arch,  Swa.  276  ;   Tlie 

agent;  and   The  Zodiac,  1  Hagg.   320;  Helgoland,  Swa.   A9\',   The   Oriental,  3 

The  Cynthia,  16  Jur.  748.  W.  Rob.  243,  7  Moo.  P.  C.  C.  398 ;  The 

(»)  Per  Lord  Stoweli,  The  Alexander,  Jenny,  2  W.  Rob.  5  ;    Willis  v.  Pahner, 

1  Dods.  281.     See^i«iJwWc<m,3Hagg.9;  7  C.   B.  N.   S.  340.    The  consent  of  a 

The  Tartar,  1  Hagg.  1.  managing  part-owner  to  a  bond   binds 

(o)  Menetone  v.  Oxbhtms,  3  T.  R.  267 ;  his  co-owners  :  TJie  Royal  Arch.    Where 

The  Hertey,  3  Hagg.  404  ;  The  Prince  of  the    owner    gives    the    bond,    the    con- 

Savee  Coburg,  3  Hagg.  387  ;  The  Sodding-  currence  of    the  master    is    not    neces- 

ton's,  2  Hagg.  423  ;  Benson  v.  Duncan,  8  sary  :     The   Duke  of  Bedford,  2   Hagg. 

Ex.  644.  294. 

(/»)  The  Boyal  Arch,  Swa.  276 ;    The  (f)  Per     Lord     StoweU,     The     Lord 

Mary  Ann,  10  Jur.  256.    As  to  the  out-  Nelson,  1  Hagg.  169  ;  TJte  Prince  of  Saxe 

wara    and    homeward    voyage,    see    the  Coburg,  3  Moo.  P.  C.  C.  1  ;  The  Reliance,  3 

judgment  in  The  Ednwnd,  Lush.  64.    The  Hagg.  74  ;  Lyall  v.  Hicks,  27  Beavan, 

master  may  grant  a  valid  bottomry  bond  616. 

when  the  ship  is  engaged  on  a  voyage  on  (u)  The  Royal  Arch,  Swa.  269  ;   The 

which  she  has  been  sent  by  the  owner,  Calypso,  3  Hagg.  162 ;  The  Armadillo,  1 

contrary  to  an  engagement  between  the  W.  Rob.  265. 
owner  and  the  mortgagee,  and  in  fraud  of 

A.P.  4 
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during  detention  (x\  or  to  pay  the  wages  of  the  crew,  if  due  at  the  time 
the  bond  is  given  ;  but  if  the  wages  are  not  due  till  the  completion  of  the 
voyage,  they  cannot  form  the  subject  of  bottomry  (ij).  Even  the  master's 
wages  will  be  allowed  as  an  item  in  a  bottomry  bond,  if  his  wages  become 
payable  in  consequence  of  ill  health  compelling  him  to  leave  his  ship 
abroad  (z).  A  reasonable  sum  for  commission  to  a  Bntish  consul,  who  had 
advanced  money  for  the  disbursements  of  a  ship  at  a  foreign  port,  and 
rendered  important  service  to  the  ship  in  time  of  great  difficulty,  has  been 
held  to  be  an  allowable  item  (a).  The  insurance  of  ship  and  freight  is  not  a 
matter  of  necessity,  and  the  master  cannot  raise  money  on  bottomry  to  pay 
the  premiums  of  such  insurance  (b). 

It  is  a  general  principle  that  only  those  advances  may  become  the  subject 
of  bottomry  which  are  made  for  the  ship,  or  cargo  on  boaixi,  during  the 
adventure  on  which  the  ship  is  engaged  at  the  time  of  the  granting  of 
the  bond  (r). 

A  master  may  grant  a  bottomry  bond  in  order  to  take  up  money  to  pay 
oflP  a  prior  bond  granted  during  the  same  voyage,  but  he  cannot  resort  to 
such  means  to  raise  funds  to  discharge  a  claim  arising  on  a  bond  granted 
during  a  previous  voyage  (rf).  As  a  general  rule  a  debt  due  for  general 
average  contribution  on  the  outward  cargo,  and  other  charges  on  the 
outward  cargo,  even  though  they  constitute  a  debt  due  from  the  owner  of 
the  ship,  cannot  form  the  subject  of  a  bottomry  bond  granted  by  the 
master  on  the  ship  for  the  homeward  voyage  ;  but  the  expenses  of  unloading 
the  outward  cargo  may  be  covered  by  a  bottomry  bond  if  the  master  has 
no  other  means  of  defraying  them,  because  the  unloading  of  the  outward 
cargo  is  necessary  to  enable  the  ship  to  earn  freight  on  the  voyage 
homeward  (e). 

The  ship  cannot  be  hypothecated  for  a  personal  debt  of  the  master,  not 


(x)  Tlis  Ci*g}iaCy  2  Hagg.  393. 

(y)  Ih, 

Iz)  Tite  Rajah  of  Ctwhin,  Swa.  473  ; 
The  Sahicla,  32  L.  J.  Adm.  41. 

(fl)  The  Zodiac,  1  Hagg.  320.  In  this 
case  a  doubt  is  suggested  whether  the 
consul  could  himself  have  taken  the  bond. 
On  this  point  see  The  Gauntly,  3  W.  Rob. 
82.  It  is  the  general  rule  to  allow  no 
more  than  2^  per  cent,  commission  on 
cash  advances.  If  an  item  covered  by 
the  bond  consists  of  c6mmission  charged 
at  a  higher  rate,  the  Court,  in  the  absence 
of  special  circumstances,  will  order  the 
amount  of  commission  to  be  reduced. 
But  upon  all  questions  of  this  kind  great 
trust  is  rejwsed  in  the  practical  knowledge 
of  the  registrar  and  merchants  :  The  Glen- 
matifia,  Lush.  123  ;  T/ie  Huntley ,  Lush. 
24  ;  TJuf  Potttifin,  9  P.  D.  177.  An  exces- 
sive charge  for  commission  may  be  a 
reason  for  impeaching  a  bottomry  bond, 
on  the  ground  of  fraud :  The  Laurel^  5 
N.  R.  219,  Br.  &  L.  191. 

(ft)  The  Strajina,  Br.  &  L.  277. 

(c)  It  may  be  stated  generally  that 
all  the  charges  incurred  in  the  port  where 
the  bond  is  given  in  respect  of  the  ship  or 


crew,  from  the  time  she  entered  port, 
being  necessary  charges  to  enable  the 
ship  to  proceed  on  her  voyage,  and  being 
charges  for  which  the  owner  or  master  is 
liable,  are  expenses  to  defray  which  a 
master  may  raise  money  on  bottomry : 
The  Edinond,  Lush.  08,  211  ;  TJie  Pri/tre 
George^  4  Moo.  P.  C.  C.  25  ;  see  also  Thr 
Ida,  L.  R.  3  A.  &  E.  at  p.  542  ;  Thr 
Cecilie,  4  P.  D.  210,  where  the  voyage  of 
the  vessel  proceeded  against,  a  Danish 
vessel,  was  from  Hamburg  to  Africa,  and 
back  to  London ;  The  Nelson^  1  Hagg. 
169. 

{d)  The  Tnvfl,  1  Spks.  185;  Dobsonv, 
Lyall,  8  Jur.  969  ;  but  see  TJw  Jacob,  4  C. 
Rob.  245,  where,  under  peculiar  circum- 
stances, the  freight  of  a  subsequent  voyage 
was  held  liable  to  be  attached  for  pay- 
ment of  a  bottomry  bond  entered  into  on 
a  preceding  voyage. 

(<?)  The  Ednwnd,  Lush.  58,  211  ;  Thfi 
Pnnce  George,  4  Moo.  P.  C.  C.  21.  We 
have  seen  that  the  owner  may  raise 
money  on  bottomry  to  enable  his  ship  to 
sail  from  a  foreign  port  on  a  new  voyage  ; 
neeititpra,  p.  49  ;  The  Royal  Avch^  Swa. 
276 ;  The  Helgoland,  Swa.  491. 
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even  if  it  is  necessary  for  him  to  resort  to  such  a  measure  in  order  to  free 
himself  from  arrest  (/)  ;  bat  the  circamstance  that  the  ship  is  detained  for 
debt  at  a  foreig^n  port  will  in  some  cases  justify  the  master  hypothecatincr 
to  defray  expenses  to  meet  which  he  would  have  no  authority  to  raise 
money  on  bottomry,  if  the  ship  were  not  liable  to  be  arrested  for  them. 
Thus,  as  we  have  seen,  a  debt  due  for  damage  to  the  outward  cargo  is  not, 
as  a  general  rule,  a  sufficient  foundation  for  a  bottomry  bond  on  the  ship 
on  the  voyage  homeward  ;  yet  if  the  ship  is,  by  the  law  of  the  port  where 
the  bond  is  given,  liable  to  be  arrested  and  detained  till  the  debt  is  paid» 
the  master  may  raise  money  by  hypothecation  to  discharge  the  debt  {g). 
In  a  case  where  a  master  bottomried  a  ship  at  a  foreign  port  to  raise 
money  to  pay  off  a  debt  for  general  average  contribution,  the  Court, 
although  it  pronounced  against  the  bond,  intimated  that  it  might  have 
arrived  at  a  different  conclusion  had  it  been  shown  that,  by  the  law  of  the 
place  where  the  bond  was  given,  the  ship  was  liable  to  be  arrested  for  the 
debt  (A).  But  it  is  not  every  debt  for  which  a  ship  is  liable  to  be  detained 
in  a  foreign  port  that  may  become  the  subject  of  bottomry  (i).  However 
great  the  apparent  necessity  to  procure  the  release  of  the  ship,  the  master 
18  not  clothed  with  authority  to  hypothecate  her,  except  to  discharge  debts 
incurred  in  some  way  or  other  in  respect  of  the  voyage  on  which  she  is 
engaged  (Jc),     Thus  the  Court  will  not  uphold  a  bottomry  bond  given  by  a 


(/)  The  Prifu^e  George,  4  Moo.  P.  C.  C. 
21  ;  The  Avgvtta,  1  Dods.  283  ;  Doh»on  v. 
Lyall,  8  Jur.  969  ;  see  The  Jamt$  SeddoHy 
L.R.1  A.  &E.  62. 

Of)  The  Edniond,  Lush.  57,  211  ;  The, 
Prince  George,  4  Moo.  P.  C.  C.  21  ;  The 
Karnak,  L.  R.  2  A.  &  E.  289,  2  P.  C.  505, 
where  aU  the  previous  decisions  of  the 
Court  of  Admiralty  bearing  upon  the 
subject  of  bottomry  bonds  gnwted  for 
the  purpose  of  raising  money  to  obtain 
the  release  of  a  British  ship  detained  in  a 
foreign  port  on  account  of  a  lien  allowed 
by  the  municipal  law  of  the  port  are  re- 
viewed. 

iK)  The  Xorth  Star,  Lnsh.  45. 

(0  In  Tfte  Ida,  L.  R.  3  A.  &  E.  542,  a 
British  ship  was  chartered  to  proceed  with 
cargo  to  certain  South  American  ports ; 
but  the  consignees  refusing  to  accept  a 
portion  of  the  cargo  at  the  port  of  dis- 
charge, the  master,  being  in  want  of  funds 
to  defray  the  expenses  of  the  ship,  sold  the 
««ud  portion  of  the  cargo,  and  the  ship  then 
proceetled  on  other  voyages  with  other 
cargoes.  Afterwards  she  proceeded  to 
Buenos  Ayres  to  load  cargo  for  Liverpool. 
On.  the  arrival  of  the  ship  at  Buenos 
Ayres  an  action  was  commenced  against 
the  master  by  the  consignee  of  the  portion 
of  a  cargo  which  had  been  sold,  to  recover 
for  damages  for  the  sale  of  the  cargo,  and 
the  ship  was  arrested.  The  master agrefd 
to  compromise  the  action  for  a  sum  of 
450/.,  and,  being  without  funds,  he  gave 
to  the  plaintiff  in  the  action  a  bottomry 
bond  for  the  amount  and  so  procured  the 
release  of  the  ship.    It  was  held  that  it 


was  not  competent  to  the  master  to  turn 
an  unliquidated  into  a  liquidated  claim 
with  a  bottomry  premium,  and  that  the 
bond  was  invalid.  There  is  a  pasnage  in 
the  judgment  delivei-ed  by  Lord  Camp- 
bell, in  the  Judicial  Committee  of  the 
Privy  Council,  in  the  case  of  The  Pniue 
George,  4  Moo.  P.  C.  C.  25,  which  appeai-s 
to  support  the  proposition  that  a  ship  at  a 
foreign  ytott  may  be  bottomried  to  raise 
money  to  discharge  any  debt  for  which, 
by  the  law  of  the  port,  she  is  liable  to  be 
arrested  and  sold.  The  passage  is  as 
follows  :  "  If  it  had  been  proved  that  the 
law  of  New  York  gave  the  lieu  upon  the 
ship  as  suggested,  we  should  have  thought, 
upon  the  general  principle,  that  where 
the  master  cannot  in  any  other  way  raise 
money  which  is  indispensably  necessary 
to  enable  the  ship  to  continue  her  voyage, 
he  may  hypothecate  the  ship,  thU  power 
would  extend  to  a  rojte  where  the  ship 
might  he  arrested  and  sold  firr  a  demund 
for  which  the  owner  would  he  liable.  It 
seems  immaterial  whether  the  necessity 
for  funds  arises  from  such  a  demand,  or  to 
pay  for  stores  or  port  duties."  However, 
in  the  very  clear  and  comprehensive  judg- 
ment deliveretl  in  the  case  of  The  Osmanli 
(7  No.Ca.327),  Dr.  Lushiiigton  expressetl 
an  opinion  that  this  pas.^age  in  Lord 
Campbell's  judgment  was  not  intended  to 
bear  so  extended  a  meaning  as  the  words 
used  would  seem  to  imply  ;  see  The  Kaniak, 
L.  R.  2  A.  &  E.  289,  H(»6. 

(It)  Where  a  vessel  proceeds  on  an  out- 
ward voyage  to  a  i)ort  where  she  has  to 
take  in  a  homeward  cargo,  it  seems,  for 

4—2 


52 


JURISDICTION   IN  ADMIRALTY. 


The  neces- 
Bities  of  the 
cargo. 


There  must 
be  neces- 
sity for  re- 
sorting to 
the  secu- 
rity of 
bottomry. 


master  to  release  his  vessel  from  arrest  on  account  of  debts  owing  bj  the 
owner  anterior  to  the  voyage  in  which  the  vessel  was  engaged,  or  incurred 
on  account  of  other  ships  (/). 

Necessity  similar  to  that  which  confers  authority  upon  the  master  to 
bottomry  the  ship  empowers  him  to  bottomry  the  freight  and  cargo  (w). 
But  it  is  only  the  necessity  of  the  cargo  which  warrants  him  in  hypothe- 
cating the  cargo.  To  save  the  owners  of  the  cargo  from  loss,  the  master 
may  bottomry  the  cargo  in  order  to  provide  for  its  safe  conveyance  or  to 
prevent  it  from  perishing,  and  although  the  cargo  may  be  bottomried  for 
the  repairs  of  the  ship,  this  can  only  be  done  when  such  repairs  produce  a 
prospect  of  benefit  to  the  cargo  (n).  Where  a  vessel  stranded  on  a  foreign 
coast  is  unable  to  proceed,  and  the  cargo  is  under  arrest  for  salvage,  a 
respondentia  bond  may  be  given  to  raise  money  to  release,  trans-ship,  and 
send  on  the  cargo  (o).  But  a  commission  on  freight  in  respect  of  the  vessel 
chartered  to  trans-ship  will  not  be  allowed  as  an  item  in  a  bond  on  cargo, 
because  it  is  properly  a  charge  on  the  owner  of  the  vessel  which  earns  the 
freight.  For  a  similar  reason,  where  the  ship  is  condemned  and  the  cargo 
trans-shipped  at  a  foreign  port,  the  expenses  of  the  master's  passage  home 
cannot  be  made  the  subject  of  a  bottomry  bond  on  the  cargo  (p).  Under 
no  circumstances  can  the  master  have  any  authority  to  hypothecate  the 
cargo  until  it  has  been  put  on  board  of  his  vessel  (q). 

To  render  a  bottomry  bond  valid  the  necessity  must  be  twofold :  not 
only  must  there  be,  as  we  have  seen,  a  necessity  for  obtaining  supplies  in 
order  to  prosecute  the  voyage,  but  also  a  necessity  for  raising  the  money  by 
hypothecation  arising  from  the  impossibility  of  obtaining  it  in  any  other 


the  purposes  of  bottomry,  the  outward 
and  homewaixi  passage  is  to  be  considered 
as  one  voyage.  See  the  observations  of 
Dr.  Lushington  in  The  Edmond,  Lush.  65. 
See  Green  v.  Briggs^  6  Hare,  395.  In  one 
case,  where  a  vessel  was  engaged  in  an 
adventure  in  foreign  parts,  and  in  the 
course  of  the  adventure  repairs  became 
necessary  before  commencing  a  particular 
voyage,  which  formed  part  of  the  adven- 
ture, a  bond  to  meet  the  expenses  given  after 
the  completion  of  that  voyage  was  held 
valid :  The  Mary  Ann,  10  Jur.263  ;  4  No. 
Ca.  376. 

(0  Tlve  OtnMfUu  3  W.  Rob.  198 ;  7 
No.  Ca.  322  ;  Tfie  Lochiel,  2  W.  Rob.  34  : 
Th^i  Edmund,  Lush.  57.  See  The  Mary 
Ann,  10  Jur.  253  ;  4  No.  Ca.  376  ;  The 
Laurel,  33  L.  J.  17  ;  Br.  &  L.  191  ;  see 
svpra,  n.  (t). 

(7/0  The  Dowthinye,  2  W.  Rob.  73  ;  TJuf 
Lizzie,  L.  R.  2  A.  &  E.  258  ;  The  Onward, 
L.  R.  4  A.  &  E.  38. 

(»)  The  Oratitudine,  3  C.  Rob.  240. 
**  The  prosi^ect  of  benefit  must  be  such  as 
a  man  of  ordinary  prudence  and  know- 
ledge of  the  circumstances  would  in  the 
circumstances  entertain.  The  master 
must  endeavour  to  hold  the  balance 
equally  between  his  two  principals ;  he 
must  not  sacrifice  the  ship  to  the  cargo, 
or  the  cargo  to  the  ship."  Per  Sir  Robert 
Phillimore,  The  Onward,  L.  R.  3  A.  &  E. 


58.  The  fact,  however,  that  the  cargo 
eventually  derives  no  benefit  from  the 
bottomry  bond  does  not  2f^r  ge  invalidate 
that  instrument:  Bemson  v.  Chapman,  2 
H.  L.  C.  720.  The  true  question  is, 
whether,  having  regard  to  all  the  circum- 
stances, it  is  such  an  agreement  as  an 
honest  and  prudent  master  would,  for 
the  benefit  of  all  parties,  the  owners  of 
the  ship  as  well  as  of  the  cargo,  at  the 
time  have  entered  into :  Th^  Lizzie^ 
L.  R.  2  A.  jc  E.  at  p.  256.  As  to  the  right 
of  the  cargo-owner  to  indemnity  from  the 
shipowner,  see  Beneon  v.  Duncan,  3  Ex. 
644. 

00  Cargo  ex  Sultan,  Swa.  508  ;  Th/^ 
Glenmanna,  Lush.  115.  But  the  master 
ordinarily  is  under  no  obligation  to  trans- 
ship the  cargo  ;  his  fii-st  duty  is  to  carry 
his  cargo  to  its  destination  in  the  same 
bottom,  unless  under  t  he  greatest  difficulty : 
Tiie  Hamburg,  Br.  &  L.  272  ;  Shiptitn  v. 
TfwriUon,  9  A.  A:  E.  333;  Bosetto  v. 
Gurtiey,  11  C.  B.  176  ;  T/w?  Blenheim^ 
10  P.  D.  167;  The  Bernina,  12  P.  D. 
36  ;  Stendsen  v.  Wallace,  10  App.  Cases, 
404  ;  The  Korden,  April,  1894.  See  A$ti' 
cnrazunie  Genernli  v.  Besfie  Morris  Steams 
ship  Co.,  [1892]  2  Q.  B.  652. 

(ji)  The  Glenmanna,  Lush.  115.  But 
see  Cargo  ex  Galam,  2  Moo.  P.  C.  C.  N.  S. 
216,  Br.  &  L.  167. 

(jl)  The  JonatJu27i  Goodhue,  Swa.  355. 
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way.    It  is  the  vital  principle  of  bottomry  bonds  that  they  shall  have  been 
taken  where  the  owner  was  known  to  have  no  credit,  no  resources  for 
obtaining  necessary  supplies  (r).    The  case  of  necessity,   which  is   the 
foundation  of  a  bottomry  bond,  does  not  arise  where  there  is  credit  existiug 
on  which  money  can  be  obtained  without  resorting  to  the  real  security  of 
the  ship  (5).    Therefore  a  bottomry  bond  cannot  ordinarily  be  given  to  a 
person  who  is  indebted  to  the  owners  in  respect  of  the  ship,  because  if  the 
debtor  is  in  a  position  to  advance  money  for  supplies,  he  is  in  a  position  to 
pay  his  debt,  and  the  payment  of  the  debt  might  have  obviated  the  necessity 
for  hypothecation  (/).    Nor  can  a  bottomry  bond  be  valid  unless  at  the  Bond  can- 
time  the  money  is  advanced  security  on  the  ship  is  contemplated,  for  there  not  cover 
cannot  be  any  necessity  to  hypothecate  to  procure  advances  which  have  ^^^^ 
been  obtained  without  hypothecation ;  and  it  has  been  observed  that  if  on  personal 
the  parties  lending  think  proper  to  rely  on  the  personal  security  of  those  ®®^"*y- 
to  whom  their  money  is  advanced  they  must  abide  the  consequences  (?/)• 
The  bond  cannot  be  carried  back  to  cover  money  which  before  has  been 
advanced  on  personal  credit.    It  is  not,  however,  necessary  that  there 
Bhould  be  an  express  stipulation  for  a  bond  at  the  time  the  advances  are 
made ;  it  is  sufficient  if  it  appear  that  the  parties  originally  intended  the 
loan  to  be  on  the  credit  of  the  ship  (x).    Where  a  transaction  is  based  on 
personal  credit  a  lien  existing  by  the  law  of  the  place  where  the  ship  is,  tor 
the  money  advanced,  is  not  in  itself  sufficient  to  convert  the  loan  into  a 
bottomry  transaction;  but  the  existence  of  such  a  loan  on  the  ship  is  in  all 
cases  material  evidence  to  support  an  allegation  that  it  was  on  the  credit 
of  the  ship  that  the  advances  were  originally  made  (y).    The  Court  will 


(r)  Per  Lord  Stowell,  Tfu^  NeUon,  1 
Hagg.  175.  See  T1i£  Hersey,  3  Hagg.  404  ; 
Z  Moo.  P.  C.  C.  79 ;  The  Eliza,  1  Moo.  P. 
C.  C.  6 ;  The  Prince  of  Saxe  Cobiirg,  3 
Hagg.  393  ;  The  Jhiuttgan  Cattle,  3  Hagg. 

331. 

(#)  Per  Lord  Stowell,  The  Hero,  2 
Dods.  Vi?,  And  see  T/w?  Einjnre  of  Peace, 
39  L.  J.  Adm.  12. 

(0  The  Uehe,  2  W.  Rob.  146 ;  10  Jur. 
227  ;  4  No.  Ca.  361. 

(»)  See  the  judgment  of  Lord  Stowell 
in  The  Hero,  2  Dods.  147 ;  The  Auffutta, 
1  Dods.  287  ;  The  Sydney  Core,  2  Dods.  7  ; 
The  Karnak,  L.  R.  2  A.  &  E.  298 ;  2  P.  C. 
505.  In  The  Hersey  CH  Hagg.  412)  Sir 
John  NichoU  observed  that  funds  advanced 
before  a  bottomry  bond  was  contemplated 
must  be  considered  as  advanced  on  the 
credit  of  the  owners  or  master.  But  see 
The  Laurel,  Br.  &  L.  191  ;  33  L.  J.  Adm. 
17,  where  a  bond  executed  subsequently 
to  the  advances  was  held  valid.  If  A. 
has  advanced  money  or  incurred  responsi- 
bility for  the  ship  on  personal  credit,  he 
cannot  convert  the  debt  into  a  bottomry 
transaction  ;  but  if  the  money  has  been 
advanced  by  B.  on  personal  credit,  it 
seems  that  a  bottomry  bond  may  be  given 
to  A.  in  order  to  mise  money  in  case  of 
necessity  to  pay  the  debt  due  to  B.  See 
the  observations  made  by  Dr.  Lushington, 


in  the  course  of  the  argument  and  in 
delivering  judgment,  in  the  case  of  The 
Hebe,  4  No.  Ca.  361.  And  see  Th/t  Ida, 
L.  R.  3  A.  &  B.  542  ;  Tlie  North  Star, 
Lush.  50 ;  The  Karnah,  L.  R.  2  A.  &  E. 
289 ;  2  P.  C.  505 ;  and  The  Empire  of 
Peace,  39  L.  J.  Adm.  12.  See  also  Bunk 
y.Fearon,  4  Bast,  319;  The  Heinrich  Bjorti, 
10  P.  D.  44,  at  p.  50,  in  which  last  case  an 
agreement  whereby  the  owner  of  tive- 
sixths  in  a  Norwegian  barque  undertook 
to  return  an  amount  advanced  to  him  for 
necessaries  supplied  to  the  baixiue,  with 
interest,  and  all  charges,  on  the  return  of 
the  said  barque  from  her  pi*e8ent  voyage, 
and  also  authorized  the  person  by  whom 
the  advances  had  been  made  "  to  cover 
the  advances  by  insurance  of  ship,  &c.,  &c., 
out  and  home  at  my  costs,"  was  held  not 
to  be  equivalent  to  a  bottomry  bond. 

(ar)  TJie  Tridefd,  1  W.  Rob.  34  ;  The 
Hero,  2  Dods.  147  ;  The  Laurel,  Br.  &  L. 
191  ;  33  L.  J.  Adm.  17. 

(y)  The  Laurel,  Br.  &;  L.  191  ;  The 
Vibilia,  1  W.  Rob.  1.  See  Tlie  Karnak, 
L.  R.  2  A.  &  E.  289,  301.  The  Court  is 
generaUy  inclined  to  assume  the  existence 
of  a  law  in  foreign  paits  creating  a  lien, 
unless  contradicted  by  plea.  The  Laurel, 
ubl  supra.  But  where  the  question  of  the 
existence  of  such  a  law  is  raised  on  the 
pleadings,  it  must  be  proved.     The  North 
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consider  the  circumstances  of  each  transaction  in  order  to  ascertain  its  real 
nature,  and  where  it  is  exceedingly  improbable  that  the  loan  should  have 
been  on  personal  credit,  very  slight  evidence  will  be  sufficient  to  raise  the 
inference  that  bottomry  was  contemplated  {z).  The  Court  always  inclines 
to  i*egard  the  substantial  justice  of  the  case,  and  will  not,  where  it  is  clear 
that  the  bulk  of  the  money  for  which  the  bond  was  given  was  advanced  on 
the  credit  of  the  ship,  be  astute  to  inquire  concerning  trifling  items  included 
in  the  bond  which  were  advanced  before  it  was  given  {a). 

The  rule  which  imperatively  I'equires  that  the  transaction  shall  not  be 
based  on  the  personal  security  of  the  borrower  must  not  be  understood  to 
prevent  the  lender  who  has  advanced  money  on  the  ship  from  availing 
himself  of  any  collateral  security  he  may  be  able  to  obtain.  Bills  of 
exchange  may  be  taken  as  a  collateral  security.  It  is  a  common  practice 
in  transactions  of  bottomry  for  the  lender  to  require  the  security  of  a  bill 
of  exchange  in  addition  to  the  bond.  In  such  cases  the  rule  is  to  present 
the  bill  of  exchange  in  the  first  instance,  and  if  there  is  reason  to  believe 
that  it  will  be  paid,  the  bond  is  not  to  be  put  in  suit.  This  rule  is  not 
inconsistent  with  the  suggestion  that  the  bond  of  bottomry  is  the  original 
and  primary  security  ;  for  when  the  expression  is  used  that  a  bond  is  the 
primary,  and  the  bill  of  exchange  a  collateral  security,  it  only  means  that 
the  transaction  is  originally  a  transaction  of  bottomry,  and  the  bill  of 
exchange  is  given  as  an  additional  and  more  negotiable  security  (&).  It 
has  been  held  by  the  American  courts  that  a  bill  of  exchange  in  such  case 
is  not  an  independent  security  payable  at  all  events  ;  it  is  collateral  to  the 
bond  and  is  subject  to  the  same  contingencies  (c). 


tStuVj  Lush.  51  ;  The  Prince  Getn'ge,  4 
Moo.  P.  C.  C.  25. 

(c)  Indeed,  where  a  loan  is  followed 
by  a  bottomry  bond,  it  seems  that  in  the 
abt$ence  of  evidence  the  Court  will  pi-e- 
sume  that  the  loan  was  made  in  contem- 
plation of  bottomry,  and  this  presumption 
is  increaseil  where  the  law  of  the  place 
empowers  the  lender  to  arrest  the  ship. 
See  the  judgment  of  Sir  R.  Phillimore, 
The  Karnah,  L.  R.  2  A.  &  E.  at  p.  301  ; 
The  Gauntlet,  3  W.  Rob.  82.  In  that  case 
a  vessel  was  caiTied  into  a  foreign  jjort  by 
a  mutinous  crew,  with  the  master  dis- 
possessed and  in  irons.  A  person  was 
employed  by  the  British  Vice-Consul  to 
investigate  the  circumstances,  and  in  con- 
sequence of  the  inquiry  the  master  was 
reinstated  in  command.  It  did  not 
appear  that  any  mention  had  been  made 
of  a  bottomry  bond  at  the  outset  of  the 
inquiry,  and  just  as  the  vessel  was  about 
to  sail  the  master,  to  prevent  her  threatenetl 
detention,  gave  a  bottomry  bond  to  cover 
the  expenses  occasioned  by  the  inquiry. 
The  Court  pronounceil  in  "favour  of  the 
bond.  See  Thi-  Jane,  1  Dods.  466  ;  T!ie 
Kennei'sley  Cagtle,  8  Hagg.  4. 

(rt)  The  Vihilia,  1  W.  Rob.  1  ;  The 
Trident,  1  W.  Rob.  34.  In  the  lattei*  case 
Dr.  Lushington  observed  :  "  As  far  as  my 
experience  goes,  there  have  been  but  few 
instances   of   bottomry    transactions    in 


which  some  of  the  advances  have  not  been 
made,  in  the  first  instance,  without  any 
stipulation  that  a  bond  should  be  given. 
If  it  were  not  so,  the  greatest  possible 
inconvenience  would  arise.  What  would 
be  the  situation  of  the  commerce  of  Great 
Britain  if  in  every  individual  instance, 
before  an  advance  could  be  made  to  the 
amount  of  8Z.  or  10/.  for  expenses  to  be 
paid  instanter,  it  should  be  said,  '  No,  I 
will  not  advance  1*.  except  on  the  promise 
of  a  bottomry  bond.'  If  this  Court  were 
to  disallow  the  advances  so  inade  to  be 
included  in  the  bond,  great  detriment,  I 
apprehend,  would  be  occasioned  to  the 
commerce  of  the  country."  And  see  TIw 
lloyal  Areh,  Swa.  269. 

(i)  Quoted  from  the  judgment  of  Dr. 
Lushington  in  the  case  of  The  Ariadne^ 
1  W.  liob.  421.  See  The  Jane,  1  Dods. 
466  ;  The  Emancipatinn,  1  W.  Rob.  129 ; 
The  St.  Catherijie,  3  Hagg.  251  ;  The 
Tartar,  1  Hagg.  1  ;  The  Sclmn,  1  Hagg. 
179.  In  that  case  a  bottomry  bond 
indorsed  "as  a  collateral  security  for 
bills  of  exchange  "  was  held  valid. 

(r)  Tlie  Hunter,  Ware,  251.  As  to  the 
practice  in  England,  see  the  observations 
of  Dr.  Lushington  in  the  case  of  Tlie  Lord 
Cochrane,  8  Jur.  714  ;  3  No.  Ca.  172  ^and 
see  Stainbank  v.  Shepard,  18  C.  B.  418  ; 
22  L.  J.  Ex.  341 ;  TA^  Onward,  L.  R.  4 
A.  A:  E.  38.     In  The  Staffordtldrer  L.  R. 
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On  an  inquiry  into  the  necessity  of  the  act  of  bottomry  in  cases  where 
the  bond  is  given  by  the  master,  the  locality  of  the  ship  and  the  owner's 
residence  are  often  most  material,  although  it  is  not  to  be  supposed  that  the  The  ma8. 
authority  of  the  master  to  hypothecate  is  circumscribed  by  geographical  ^^  °^^^' 
limits.    The  master  may  hypothecate  the  ship  and  cargo  though  lying  in  a  practicable, 
port  in  the  same  country  in  which  the  owner  resides,  provided  he  has  no  communi- 
means  of  communicating  with  him  (d).    And  there  is  nothing  absolutely  to  the  owner. 
prevent  the  master  of  a  British  vessel  granting  a  bond  on  the  ship  and 
cargo  when  the  ship  is  lying  at  a  port  in  this  country  (e).    But  the  rule 
which  requires  the  master  to  ascertain,  before  resorting  to  hypothecation, 
that  the  supplies  of  which  his  ship  is  in  need  cannot  be  procured  on 
personal  crwiit,  renders  it  absolutely  imperative  upon  him,  wherever  it  is 
reasonably  practicable,  to  communicate  with  the  owners  (/).  The  authority 
of  the  master  to  take  up  money  on  bottomry  is  founded  on  necessity  alone ; 
and  the  concurrence  of  the  owner  is  generally  important  evidence  of  the 
existence  of  necessity,  because  if  the  owner  could  have  provided  supplies  in 
any  other  way,  it  is  not  likely  that  he  would  have  given  his  consent  to  the 
hypothecation  of  his  ship  (g)  ;  on  the  other  hand,  when  the  master  might 
have  communicated  with  the  owner  and  has  not  done  so,  the  Court  will 
naturally  entertain  a  doubt  of  the  existence  of  the  necessitous  circumstances 
essential  to  valid  bottomry  (h).    When  the  cargo  is  hypothecated  the  rule 
is  most  stringently  applied ;   it  is  incumbent  upon   the  jnaster  before 
hypothecating  cargo  to  communicate,  not  only  with  the  owners  of  the  ship, 
but  with  the  owners  of  the  cargo,  wherever  such  communication   is 
practicable  (/).    But  the  rule  thus  laid  down  must  not  be  understood  as  in 


4  P.  C.  194,  there  was  a  collateral  agree- 
ment by  the  bondholder  that  if  a  bill  of 
exchanj^  drawn  by  the  master  should  be 
duly  honoured  the  bond  should  not  be 
enforced.  On  the  arrival  of  the  ship  in 
this  country  the  drawer  of  the  bill  was 
deacl,  and  all  reasonable  efforts  were  made 
by  the  bondholders  for  the  purpose  of 
getting  the  bills  accepted  and  paid,  but 
without  success.  It  was  held  that  the 
bondholder  was  entitled  to  sue  upon  the 
bond,  even  although  there  might  not  have 
been  technically  a  good  presentment  of 
the  biU. 

(<f)  La  Ysahel.l  Dods.278.  In  relation 
to  the  rights  and  remedies  of  persons 
having  clidms  for  repairs  done  or  supplies 
furnished  to  or  for  ships,  every  \WTt  within 
the  United  Kingdom,  the  Islands  of  Man, 
Guernsey,  Jersey,  Altlemey,  and  Sark,  and 
the  Islands  adjacent  to  any  of  them,  being 
part  of  the  dominions  of  Her  Majesty,  is 
to  be  deemed  a  home  port.  The  Mercan- 
tile Law  Amendment  Act,  1856,  19  &  20 
Vict.  c.  97,  8.  8. 

(tf)  The  Trident,  1  W.  Rob.  29.  See  The 
liarhara^  4  C.  Rob.  1  ;  The  Jenny,  2  W. 
Rob.  5  ;  Tile  Liichlel,  2  W.  Rob.  34. 
See  also  Arthur  v.  Barton^  6  M.  &  W. 
188. 

(/)  Where  it  is  possible,  the  master 
should  in  all  cases   inform    the   owner 


expressly  that  hypothecation  is  contem- 
plated. The  Olivier,  Lush.  488;  Thr 
Oriental,  7  Moo.  P.  C.  C.  398  ;  The  B&nu- 
parte,  8  Moo.  P.  C.  C.  459  ;  The  Karnak, 
L.  R.  2  A.  &  E.  298  ;  2  P.  C.  505.  Even 
if  the  owner  should  be  actually  insolvent 
he  should  still  have  notice,  unless  indeed 
he  has  been  declared  judicially  insolvent 
and  his  interest  has  passed  to  other  per- 
sons. The  Pamwa,  L.  R.  3  P.  C.  204.  A 
mere  statement  of  injuries  done  to  the 
ship,  and  of  the  consequent  necessity  of 
repairs  which  would  entail  considerable 
expense,  unaccompanied  by  a  statement 
that  a  bottomry  bond  must  be  had  recourse 
to,  is  not  a  sufficient  communication  to 
the  owners.  The  law  may  not  require 
that  the  words  "bottomry  of  cargo "  should 
be  used,  but  it  requires  that  the  fact 
itself  should  be  stated,  or,  at  least,  that  it 
should  be  an  obvious  and  irresistible 
inference  from  circumstances  stated.  Sec 
the  judgment  of  Sir  R.  Phillimore  in  The 
Onward,  L.  R.  4  A.  &:  E.  55.  See  also 
Xleinwofi  v.  The  Casta  Maritima  of 
Genoa,  2  App.  Cas.  156. 

{g)  See  tne  judgment  of  Dr.  Lushington 
in  The  Rtujal  Arch,  Swa.  269. 

(70  Tlie  Faith/vl,  31  L.  J.  Adm.  81  ; 
The  Bonaparte,  8  Moo.  P.  C.  C.469  ;  The 
Jtflyal  Arch,  Swa.  275. 

(0  Tiie  Karnak,  L.  R.  2  A.  A:  E.  298  ; 
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any  way  limiting  the  authority  of  the  master  to  hypothecate  the  ship, 
freight,  or  cargo  in  cases  of  urgent  necessity,  where  communication  is 
under  the  circumstances  absolutely  or  even  practically  impossible  (k).  It 
has,  moreover,  been  held  that  the  rule  which  requires  that  the  master  should 
communicate  with  the  owners  of  the  cargo  will  not  be  enforced  by  the 
Courts  of  this  country  in  cases  where  the  bond  is  granted  by  the  master  of 
a  ship  belonging  to  a  foreign  country  by  the  law  of  which  no  such 


2   P.   C.   505 ;    KlHnwort  v.   The   Cassa 
Marlt'uua  of  Genoa^  2  App.  Cases,    156. 
'*  That  it   is  an   universal  rule  that  the 
master,  if  in  a  state  of  distress  or  pressure, 
before  hypothecating    the    cargo,    must 
communicate,  or  even  endeavour  to  com- 
municate, with  the  owner  of  cargo,  has 
not  been  alleged,  and  is  a  position  that 
could  not  be  maintained  ;    but  it  may 
safely,  both  on  authority  and  principle, 
be  said  that,  in  general,  it  is  his  duty  to 
do  so,  or   it  is  his   duty  in   general  to 
attempt  to  do  so.    If,  according  to  the 
circumstances  in  which  he  is  fUacied,  it  be 
reasonable  that  he  should — if  it  be  rational 
to  expect  that  he  may  obtain  an  answer 
within  a    time    not    inconvenient   with 
reference  to    the    circumstances  of    the 
case,  then  it  must  be  taken  ui)on  authority 
and  principle  that  it  is  the  duty  of  the 
master  to  do  s(f,  or  at  least  to  make  the 
attempt.'*   The  above  passage  is  an  extract 
from  the  judgment  of  the  Privy  Council 
in  The  JJonapuiie^  8  Moo.  P.  C.  C.  459,  and 
is  cited  in   the  judgment  of  the  Privy 
Council  in  The  Hainhurg,  Br.  &  L.  273 ; 
2  Moo.  P.  C.  C.  N.  S.  289.    But  the  power 
of  communication  should  be  corre8i)on- 
dent  with  the  necessity  (see  The  Oriental^ 
7  Moo.  P.  C.  C.  410),  and  indeed  it  may  be 
said  that  the  question  whether  a  master 
must  communicate  or  not  is  one  which 
can  only  be  decided  by  the  circumstances 
of  each  particular  case.    The  facts  upon 
which  the  Privy  Council  decided  in  two 
of  the  cases    above   mentioned    deserve 
attention.     In  2'he  Botuipaiie  a  bond  was 
given  by  the  master  on  ship,  freight,  and 
cargo ;  the  validity  of  the  bond  was  not 
disputed  so  far  as  it  related  to  ship  and 
freight,  but  so  far  as  it  relatetl  to  the 
cargo,  it    was    contendetl    that    it    was 
invalid,  on  the  ground  that  the  evidence 
was  insufficient  on    the    |)oint  of  com- 
munication.    The  ship  was    a  Swedish 
ship,   bound    from  Gotten  burg  to  Hull, 
with  a  cargo  of    iron    and  deals.    The 
shipowners  resided  in  Sweden,  the  con- 
signees of  the  cargo  at  HuU.    In    the 
month  of    November   the   ship    was   in 
distress,  and  had  to  put  into  Koster  Bay 
in  Sweden  for  repairs.    The  master  there 
had    the    cargo    unladen  and    the   ship 
surveyed,  and   at   once   put  himself    in 
communication  with  the  shi|)0wner8,  and 
with  the  British  consul  at  Koster  Bay. 
The  consul  on  behalf  of  the  master  wrote 
to  the  consignees  of  the  cargo,  informing 
them  that  the  ship  was  in  a  miserably 


disabled  state,  and  that  the  salt  water 
had  got  to  the  cargo,  and  further  re- 
quested the  consignees  to  send  out  orders, 
but  the  letter  contained  no  direct  applica- 
tion for  money,  and  did  not  state  that  the 
master  was  without  credit,  or  that 
bottomry  was  contemplated.  The  con- 
signees of  the  cargo  received  this  letter 
on  the  16th  of  January,  and  did  not  sentl 
any  answer.  After  waiting  till  the  month 
of  March,  and  having  received  no  answer, 
the  master  hypothecated  ship,  freight, 
and  cargo,  and  it  was  held  that  under  all 
the  circumstances  the  master  was  justified 
in  doing  so.  In  Tluf  Hamburg^  the  vessel, 
belonging  to  the  port  of  Hamburg,  during 
her  voyage  from  South  America  to 
London,  put  into  St.  Thomas  to  repair 
the  injuries  she  had  sustained.  The  cargo, 
belonging  principally  to  £nglish  owners, 
was  not  of  a  perishable  nature.  Three 
months  after  the  vessel  arrived  at  St. 
Thomas,  the  master,  bein^  without  funds 
or  credit,  and  acting  honajidey  took  up  a 
bottomry  bond  on  the  ship,  freight,  and 
cargo,  to  enable  him  to  pay  the  costs  (»f 
the  repairs.  The  amount  of  the  bond 
exceeded  the  total  value  of  ship,  freight, 
and  cargo.  It  was  not  shown  that  the 
master  was  unable  to  ascertain  the 
address  of  the  consignees  of  the  cargo, 
with  whom  he  neither  communicated, 
nor  attempted  to  communicate,  although 
the  mail  steamers  left  St.  Thomas  for 
I^ndon,  and  theuce  to  St.  Thomas,  every 
fortnight.  Held,  that  as  against  the 
owners  of  the  cargo  the  bond  could  not 
be  sustained,  for  that  it  was  not  com- 
petent to  the  master  to  hypothecate  the 
cargo  under  such  circumstances  without 
attempting  to  communicate  with  the 
ownere  of  the  cargo. 

(k)  The  Olirier^  Lush.  484  ;  Cargo  ex 
Sultan,  Swa.  604  ;  The  Faithful,  HI  L.  J. 
Adm.  81  ;  Th^  Lizzie,  L.  R.  2  A.  A:  E.  254. 
In  that  case  an  English  brig,  on  a  voyage 
to  the  United  Kingdom,  put  into  Key 
West,  and  was  there  surveyed  and  found 
in  need  of  repairs  to  enable  her  to  carry 
her  cargo  to  its  destination.  The  master, 
not  being  able  to  raise  money  on  personal 
security  to  defray  the  expenses  of  the 
repairs,  gave  a  bottomry  bond  on  ship, 
freight,  and  cargo,  and  the  repairs  having 
been  effected,  the  ship,  after  a  detention 
of  three  months,  sailed  from  Key  West 
and  completed  her  voyage  to  England. 
The  master,  about  ten  days  after  he 
arrived  at  Key  West,  wrote  a  letter  to 
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oommonication  is  required.    The  matter  will  be  more  fully  discussed 
hereafter  (/). 

Under  ordinary  circumstances,  if  the  master  give  a  bottomry  bond  to  Master 
obtain  money  which  he  could  have  obtained  on  personal  credit,  though  he  ™J^^  ^^^^ 
was  unaware  that  he  could  have  obtained  the  money  on  personal  credit,  the  means  of 
bond  will  be  void,  if  he  possessed  the  means  of  knowledge  of  which  he  did  knowledge. 
not  diligently  avail  himself  (m). 

The  absence  of  the  twofold  necessity  which  we  have  been  considering  is,  Incumbent 
as  a  general  principle,  the  undoing  of  the  bond,  and  therefore  it  is  incum-  "^  ^*J® 
bent  upon  the  lender,  for  the  purpose  of  his  own  security,  to  make  due  make 
inquiries  to  ascertain  that  supplies  are  necessary,  and  that  they  cannot  be  i^a^ii^^^s- 
had  on  personal  security  (n).    But  if  the  merchant  who  furnishes  supplies 
and  takes  a  bottomry  bond  is  in  a  state  of  invincible  ignorance  as  to  the 
existence  of  the  means  of  credit,  even  though  such  should  exist,  the  Court 
will  endeavour  to  support  the  bond :  but  by  invincible  ignorance  must  be 
understood  ignorance  which  it  is  not  in  the  power  of  the  merchant  to 
overcome  by  taking  requisite  means  to  obtain  information  (o).    In  oases 
where  the  masttr  is  bound  to  communicate  with  the  shipowners  and  the 
owners  of  the  cargo,  the  lender  on  bottomry  should,  before  he  enters  into 
any  engagement  to  advance  money,  satisfy  himself  that  such  communication 
has  taken  place  (p).    The  lender  is,  however,  not  under  any  obligation  to 
watch  the  conduct  of  the  master  in  order  to  see  to  the  application  of  the 
money  advanced,  nor  is  he  bound,  unless  the  circumstances  raise  a  clear 
presomption  of  fraud,  to  inquire  concerning  the  expediency  of  the  master 
making  efforts  to  complete  the  voyage,  for  the  master  is  a  person  selected 


the  shipowners,  a  reply  to  which  was 
sent  but  was  neTer  received  by  him,  but 
before  raising  money  on  bottomry  no 
communication  was  made  by  him  either 
to  the  shipper  of  the  cargo  at  Minatitlan  or 
to  the  persons  to  whom  it  was  consigned 
in  Liverpool.  At  the  hearing  of  an  action 
brought  to  enforce  the  bond  against  the 
cargo,  it  appeared  that  whilst  the  ship  was 
at  Key  West  all  communications  l>etween 
Key  West  and  New  York  and  Key  West 
and  Minatitlan  were  irregular  and  uncer' 
tain  ;  letters  from  Key  West  to  Minatitlan 
having  to  be  forwarded  through  Havannah 
and  New  York,  or  by  a  cargo  boat  to  New 
York,  and  the  ordinary  difficulties  of  com- 
munication being  enhanced  by  a  state  of 
civil  war  then  existing  in  Mexican  terri- 
tory. Looking  to  all  the  circamstances, 
the  Court  came  to  the  conclusion  that  the 
case  was  not  brought  within  the  principles 
which  render  a  communication  from  the 
master  to  the  owners  of  cargo  a  necessary 
precedent  condition  to  the  validity  of  a 
bottomry  bond  hypothecating  cargo  and 
pronounced  in  favour  of  the  bondholder. 
See  also  Tht  Staffordshire,  L.  R.  4  P.  C. 
203,  where  the  bond  was  given  at  Mel- 
bourne  and  the  owner  resided  in  Eng- 
land. 

(0  The  Oaetano  and  Maria,  7  P.  D.  1, 
137.    .See/w<rf,  p.  65. 

(m)  Tht  Oriental,  7  Moo.  P.  C.  C.  398  ; 


The  Laurel,  6  N.  R.  219,  Br.  k  L.  191  ; 
T/ie  Prinze  of  Sttxe  Cvhurg,  3  Moo.  P.  C.  <  3. 
1  ;  TJie  Faithful,  31  L.  J.  Adm.  «1. 

in)  The  Jane,  1  Dods.  4«4  ;  The  Orelia, 
3  Hagg.  84  ;  Tfie  Pritwe  of  Saxe  Cohnnf, 
8  Hagg.  387,  3  Moo.  P.  C.  C.  1.  See  Tne 
Mary  Ann,  L.  B.  1  A.  &  E.  14.  And  Hce 
the  observations  of  the  Court  of  Appeal  in 
Tlie  Pontidfi,  9  P.  D.  177,  33  W.  R.  38  ; 
and  of  Lord  Esher  (then  Mr.  Justice 
Brett)  in  Cfnnn  v.  Itoberts,  L.  R.  9  C.  P. 
at  p.  337. 

io)  The  Faithful,  31  L.  J.  Adm.  81. 

Ip)  The  Bonaparte,  8  Moo.  P.  C.  C.  459  ; 
The  Olivier,  Lush.  489.  In  The  Uain- 
burg,  Br.  &  L.  253,  Dr.  Lushiugton 
observes  :  "  The  ancient  rule  was  that 
the  person  who  advanced  money  on  bot- 
tomry was  only  bouud  to  inquire  into  the 
apparent  necessity  of  the  case,  and  that 
the  money  could  not  be  had  on  persoiml 
security ;  indeed  a  large  proportion  of 
bonds  were  grantetl  in  consequence  of 
atlvertisements,  and  the  lentler,  under 
such  circumstances,  made  no  more  than 
the  usual  inquiries.  In  the  great  ma- 
jority of  cases  the  lender  had  no  oppor- 
tunity of  knowing  moi*e  than  the  master 
told  him.  It  is  most  desirable  that  as  the 
lender  wiU  now  lose  his  security  on  the 
cargo,  if  notice  has  not  been  given  to  the 
owner  of  the  cargo  before  the  bottomry 
bond  is  executed,  he  should  know  what 
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The  ship's 
agent  is 
not  in  the 
same  posi- 
tion as  a 
stranger. 


by  the  owners  themselves,  who  hold  him  out  to  strangera  as  trustworthy  (q). 
But  a  person  who  has  undertaken  the  agency  of  the  vessel  at  a  foreign  port 
is  in  a  very  different  position  from  a  stranger,  and  the  Court  will  exact 
from  him  vigilance  greater  than  other  persons  can  be  expected  to  exercise. 
It  is  the  duty  of  an  agent  to  protect  the  owner  against  the  extravagance, 
carelessness,  or  dishonesty  of  the  master,  and  when  an  agent  lends  money 
on  bottomry  the  Court  will  watch  the  transaction  narrowly,  and  see  that  he 
does  not  take  advantage  of  his  position  to  obtain  a  bond  which  by  the 
proper  discharge  of  his  duty  might  have  been  rendered  unnecessary  (r). 
A  person  who  must  be  in  constant  correspondence  with  the  owner  ought  to 
make  usual  advances  without  demanding  maritime  interest ;  and  an  agent, 
while  he  acts  as  agent,  cannot  clothe  himself  with  the  character  and 
privileges  of  a  stranger  («).  At  the  same  time  there  is  nothing  to  disqualify 
an  agent  from  availing  himself  of  the  security  of  a  bottomry  bond  where 
the  circumstances  warrant  it ;  he  is  under  no  obligation  to  advance  funds 
to  an  extraordinary  extent,  becoming  necessary  in  consequence  of  some 
special  emergency.  But  he  must  act  so  as  to  make  it  clear  that  the 
transaction  is  bond  fide  (Q,  and  he  should,  in  all  cases,  before  stipulating 
for  a  bottomry  bond,  communicate  with  the  owners  if  possible,  and  give 
them  fair  notice  that  he  cannot  make  the  required  advances  as  agent, 
and  aflTord  the  master  an  opportunity  of  trying  to  get  the  money 
elsewhere  («)•  Where  the  conduct  of  an  agent  who  has  taken  a  bot- 
tomry bond  for  supplies  furnished  by  him  under  circumstances  of 
great  necessity  is  clearly  above  suspicion,  the  Court  will  consider  him 
entitled  to  favoumble  consideration,  and  will  endeavour  to  uphold  the 
security  he  has  taken  (x).  Where  the  agents  of  the  ship  have  the 
freight  assigned  to  them,  they  are  entitled  to  pay  any  just  demands 
against  the  owner  in  respect  of  the  ship's  business  out  of  the  funds  in 


information  to  require  from  the  master  on 
this  head." 

iq)  The  Jane,  1  Docla.  464  ;  The  B^ryal 
Stuart,  2  Spks.  258  ;  TJie  Ordia,  3  Hagg. 
84  ;  'The  Priiicc  of  Saxe  Cuhtirg,  3  Hagg. 
387  ;  3  Moo.  P.  C.  C.  1 :  The  Hamlmrg, 
Br.  &  L.  253,  262  ;  The  Vihiliu,  1  W.  Rob. 
10. 

(r)  The  Oriental,  Z  W.  Rob.  255,  7 
Moo.  P.  C.  C.  398 ;  The  Royal  Sttiart,  2 
Spks.  258  ;  The  Eliza,  1  Moo.  P.  C.  C.  14. 
"The  reason  why  the  law  looks  with 
Huspicion  on  money  advanceii  by  the 
agent  is  that  the  agent,  to  some  extent  at 
nuy  rate,  in  most  cases  agrees  that  he  will 
make  some  advances  on  the  personal 
credit  of  the  shipowners."  The  Staffitrd- 
xhire,  L.  R.  4  P.  C.  at  p.  204. 

(*)  See  The  Hero,  2  Dods.  144. 

{V)  The  agent  of  the  ship  will  not  be 
allowed  to  take  advantage  of  his  own 
default ;  he  cannot  tak^  a  bond  to  cover 
the  expenses  of  relanding  a  cargo  of  his 
own  shipped  by  him  in  an  unsafe  con- 
dition. The  Jhnjal  StuaH,  2  Spks.  258  ; 
The  Flw  de  Funchal,  35  L.  J.  Adm. 
119. 

(?0  TJie  Oriental,  3  W.  Rob.  255,   7 


Moo.  P.  C.  C.  459  ;  Tlve  Tartar,  1  Hagg.  1  ; 
The  Hero,  1  Dods.  144 ;  The  Ariadne,  1 
W.  Rob.  419. 

(j*)  In  the  judgment  in  The  Hero,  2 
Dods.  144,  Lord  Stowell  observes:  "If 
the  agent  had  given  credit  for  aU  the  dis- 
bursements  of  the  ship,  and  found,  con- 
trary to  his  exi)ectation8,  that  they 
amounted  to  more  than  he  calculated,  and 
went  beyond  any  advances  which  he 
might  reasonably  be  called  u\xm  to  make 
on  the  mere  personal  credit  of  his  em- 
ployei*s,  and  if  there  was  no  time  to  look 
to  other  guarantees  for  assistance,  he 
might  possibly  be  justified  in  resorting  to 
this  species  of  security,  giving  the  earliest 
notice  of  the  necessity  under  which  he 
acted.  Under  such  circumstances  he 
might  not  perhaps  be  out  of  the  protec- 
tion which  a  bottomry  bond  would  afford 
him.  ...  I  have  alreatly  obseiTcd  that 
if  the  amount  of  disbursements  come  by 
surprise  upon  the  agent,  he  might  perhaps 
take  the  security  of  a  bond  for  the  excess 
beyond  that  ui)on  which  he  reasonably 
calculated."  See  The  Staffordshire,  L.  R. 
4  P.  C.  194,  205. 
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their  hands,  though  it  may  become  necessary  to  take  a  bottomry  bond  for 
other  payments  {if). 

If  the  money  is  made  payable  at  all  events,  the  contract  is  not  one  of  Maritime 
valid  bottomry  (2).  It  is  essential  to  the  validity  of  the  contract  that  it  "®^ 
should  be  founded  on  maritime  lisk  ;  it  must  be  subject  to  the  condition 
that  the  bond  shall  be  void  if  the  ship  perish  in  itinere.  In  this  i*e8pect 
the  contract  of  bottomry  nearly  resembles  that  of  insurance,  though  to 
each  are  attached  incidents  peculiar  to  itself  ;  for  the  lender  on  bottomry 
or  respondentia  runs  almost  the  same  risk,  with  respect  to  the  property  on 
which  the  loan  is  made,  that  the  insurer  does  with  respect  to  the  effects 
insured  (a).  A  bond  covering  in  part  property  not  exposed  to  maritime 
risk  is  bad  to  that  extent,  and  cargo  which  is  not  exposed  to  the  perils  of 
the  sea  cannot  be  made  the  subject  of  bottomry  (h).  "  Bottomry  bonds 
usually  express  from  what  time  the  risk  shall  conmience,  as  that  the  ship 
shall  sail  from  London  to  such  a  port  abroad,  &c.,  and  in  such  cases  the 
contingency  does  not  commence  till  the  departure ;  and  therefore  if  the 
ship  receive  injury  by  storm,  fire,  &c.,  before  the  beginning  of  the  voyage, 
the  pei-son  borrowing  alone  runs  the  hazard.  But  if  the  condition  be 
*  that  if  the  ship  shall  not  arrive  at  such  a  place  by  such  a  time,  then,'  &c. ; 
in  these  instances  the  contract  commences  from  the  time  of  execution,  and 
a  different  rule  as  to  the  loss  will  necessarily  prevail "  (r).  The  loss  of  the 
ship  within  the  meaning  of  these  contracts  is  understood  to  be  an  actual 
total  loss.  Nothing  short  of  the  destruction  of  the  subject  hypothecated 
will  dischai^ge  the  borrower.  Although  a  ship  may  be  so  damaged  as  to  be 
constructively  totally  lost  within  the  meaning  of  a  policy  of  insurance, 
yet  if  it  exists  in  specie  in  the  hands  of  the  owner,  it  is  not  lost  in  the  sense 


(y)  The  Edmonds  Lush.  57.  The  master 
has  no  power  to  dispose  of  freight  the 
collection  of  which  is  committed  by  the 
owner  to  the  agent  abroad.    lb, 

(z)  The  Atla4,  2  Hagg.  53  ;  TJte  Eiimh- 
ri/mtwn,  1  W.  Rob.  124  ;  The  Royal 
Arch,  8wa.  269  ;  Stainhank  v.  Fenninfj^ 
11  C.  B.  51  ;  Stainhank  v.  Slupard^  13 
C.  B.  418.  See  The  Serafina,  Br.  &  L. 
277 ;  The  Mary  Ann,  L.  R.  1  A.  &  E. 
at  p.  14  :  Miller  v.  Potter,  Wilson,  3 
Sessions  Cases,  4th  Series,  p.  114.  An 
instrument  whereby  the  ma^iter  of  a 
foreign  vessel  agreed,  *'  except  in  case  of 
the  total  loss  of  hit  restel  on  her  now  in- 
tended  voyage  from  sXewcastle  to  SyrOj"*  to 
repay  an  advance  of  money  seven  days 
after  the  vessel's  amval  at  Newcastle, 
and  pledged  himself,  his  vessel  and 
owners,  to  such  payment,  has  been  held 
to  contain  a  contract  founded  on  maritime 
risk  :  The  El^U,  L.  R.  4  A.  &  E.  5.  So 
also,  where  the  master  of  a  foreign  vessel 
executed  an  instrument  in  which,  after 
stating  that  he  acknowledged  for  himself 
and  his  heirs  that  he  was  indebted  to  a 
creditor  to  whom  the  instrument  was 
given,  for  provisions  and  equipment  of 
his  vessel,  and  for  the  prosecution  of  the 
voyage  on  which  she  was  then  engaged, 


in  a  specified  sum,  he  made  use  of  the 
following  words,  "  wherefore  I  pledge  my 
ship  and  appurtenances  and  bind  myself 
to  pay  the  same  within  six  days  after  my 
arrival  in  Ix)ndon  or  wherever  else  1 
may  put  in,"  the  Court  pronounced 
for  the  validity  of  the  instrument  as 
a  bottomry  bond.  The  Cecilie,  4  V. 
D.  210.  See  Simondx  v.  Hodgnon,  8  B. 
&  Ad.  50.  See  also  The  Haahet,  [1899] 
P.  295,  where  the  bottomry  bond  con- 
tained the  following  proviso,  "  Pro- 
vided also,  and  it  is  hereby  declared, 
that  if  the  said  vessel  shall  in  the  course 
of  the  voyage  on  which  she  is  now 
being  despatched  go  into  any  port  of 
refuge  to  repair,  then '  all  the  monies 
for  the  payment  of  which  the  said  vessel, 
her  freight  and  owners,  are  hereby 
pledged,  shall  forthwith  become  due  and 
payable." 

(tf)  Park  on  Marine  Insurance,  vol,  2, 
ed.  1842,  p.  896. 

(Ji)  Tlic  Jonathan  Goodhue,  Swa.  355  ; 
Cargo  ex  Sultan,  Swa.  513. 

(r)  That  is,  the  money  is  not  to  be 
repaid.  See  Park  on  Marine  Insurance, 
vol.  2,  ed.  1842,  p.  895  ;  Beames*  Lex 
Mcrcatoria,  ed.  177i,  p.  171. 
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attached  to  that  word  in  the  contract  of  hypothecation  ((f).  If  a  loss 
happen  by  capture  the  lender  cannot  recover,  but  the  capture  must  be  such 
aa  to  occasion  a  total  loss  ;  if  the  ship  is  only  detained  by  capture  the  bond 
is  not  forfeited  («).  Where  there  is  an  actual  loss  the  lender  on  bottomry 
is  not  entitled  to  the  benefit  of  salvage  (/),  but  it  would  seem  that  in  case 
of  a  total  loss  happening  fix)m  a  collision  with  a  wrong-doing  vessel  before 
the  bond  falls  due  the  bondholder  is  entitled  to  institute  an  action  of 
damage  against  such  vessel,  and  to  recover  therein  the  principal  amount 
due  on  the  bond  (//).  The  lender  only  takes  upon  himself  the  risk  of  loss 
on  the  voyage  specified,  and  the  master  is  bound  to  proceed  upon  the 
voyage  without  unnecessary  delay  and  deviation.  If  the  master  fraudu- 
lently refuse  to  prosecute  the  voyage  the  bond  will  be  pronounced  to 
be  instantly  due  (A).  But  if  the  ship  has  not  been  exposed  to  risk 
the  lender  cannot  recover  the  pretium  pericuU;  he  must  be  content  to 
be  paid  the  principal  sum  and  ordinary  interest  (t).  The  condition 
of  the  bond  is  not  violated  if  the  master  is  driven  to  proceed  to  a 
port  without  the  limits  of  the  voyage  for  the  purpose  of  repairs  (Jc), 
The  money  need  not  be  made  payable  immediately  upon  the  arrival 
of  the  ship,  it  may  be  made  payable  at  a  certain  time  af ter,  nor  need 
the  payment  depend  upon  the  arrival  of  the  ship  at  her  ultimate 
destination,  for  the  lender  may  take  upon  himself  the  risk  of  the  outward 
voyage  only  (/). 

The  lender  may  insure  against  the  risk  on  which  he  lends  his  money.  It 
seems  there  may  even  be  a  stipulation  in  the  instrument  of  hypothecation  that 
insurance  of  the  ship  is  to  be  made  by  the  lender,  and  paid  for  by  the 
borrower  (w).    But  where  there  is  a  bottomry  premium  the  charge  for 


(rf)  Maude  &  PoUock  on  Shipping, 
4th  ed.  voL  i.  p.  672.  Thmisou  v.  Royal 
Excliange  Assurance  Co,^  1  M.  &  S.  30  ; 
The  Catherine,  15  Jur.  231  ;  The  Great 
Paciiic,  L.  R.  2  P.  C.  61(5.  See  Broawjield 
V.  TheSmtthem  Insurance  Co,^  L.  R.  5  Ex. 
192. 

(e)  See  Joyce  v.  Williamson^  3  Doug. 
164. 

(/)  The  Helgoland,  Swa.  491  ;  De- 
guilder  V.  Depeisttr,  1  Vem.  263 ;  The 
Armadillo,  1  W.  Rob.  261  ;  The  Dante, 
4  No.  Ca.  408;  The  Aline,  1  W.  Rob. 
123. 

G/)  Tlie  Bmpvsa,  5  P.  D.  6.  In  that 
case  no  question  arose  as  to  the  recovery 
of  the  interest,  as  the  master,  on  executing 
the  bond,  allowed  the  amount  of  the 
interest  to  be  retained  by  the  lender. 

(A)  London  and  Midland  Bank  v. 
JVeiUen,  1895,  1  Com.  Cas.  18;  Joy  re  v. 
Williamson,  3  Doug.  164  ;  and  see  Park 
on  Marine  Insurance,  voL  2,  etl.  1842, 
p.  901.  But  see  Marshall  on  Marine 
Insurance,  by  Shee,  p.  699,  and  the 
observations  of  Dr.  Lushington  in  The 
Catherine,  15  Jur.  231,  and  the  form 
of  bond  in  TJie  Eliza,  3  Hagg.  87; 
and  see  the  repealed  statute  19  Geo.  2, 
c.  37,  8.  6. 


(0  Deguilder  v.  Deimster,  1  Vem. 
263. 

(Ji)  The  Armadillo,  1  W.  Rob.  256. 

(/)  The  Hero,  2  Dods.  142 ;  Tlie  Eudin-a, 
4  P.  D.  208,  209.  In  cases  where  the  bond 
is  not  due  immediately  on  the  ship's 
arrival  within  the  jurisdiction,  the  bond- 
holder may  still,  if  there  is  reason  to 
apprehend  that  a  delay  to  institute  pro- 
ceedings would  prejudice  his  security,  at 
once,  and  without  waiting  till  the  bond 
becomes  due,  commence  an  action  to 
enforce  the  bond  and  arrest  the  ship, 
freight,  and  cargo  hypothecated.  The 
Jane,  1  Dods.  461  ;  The  Endirra,  4  P.  D. 
208.  In  the  latter  case  the  bondholder 
was  condemned  in  costs  apparently 
because  there  had  been  a  tender  of  the 
amount  due  before  the  day  appointed  for 
payment. 

(im)  The  Indomitable,  Swa,  452  ;  The 
Haahet,  [1899]  P.  295  ;  Lncena  v.  Orav- 
fnrd,  2  B.  &  P.  N.  R.  269  ;  Goddard  v. 
Garrett,  2  Vem.  269  ;  Harman  v.  Van- 
hatton,  2  Vem.  717 ;  Arnould  on  Marine 
Insurance,  3rd  ed.  p.  3tf,  7th  ed.  ss.  242, 290  ; 
but  see  Tlic.  Serajina,  Br.  &  L.  277, 
and  The  Heinrirh  HJorn,  10  P.  D.  44, 
at  p.  60. 
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insurance  will  not  be  allowed  to  form  part  of  the  amount  covered  by  the 
bond(w). 

It  is  in  consideration  of  the  risk  incurred  that  the  lender  is  allowed  to  Maritime 
stipulate  for  an  extraordinary  rate  of  interest  called  maritime  interest.  It  i^^terest. 
has  been  said  that  there  is  no  limit  to  the  rate  of  maritime  interest  other 
than  that  fixed  by  the  stipulation  in  the  bond,  for,  as  the  principal  is  at 
hazard  during  the  voyage,  the  lender  must  be  allowed  to  make  his  own 
terms.  But  this  is  not  to  be  understood  without  limitation  ;  for  bottomry 
contracts  are  subject  to  the  restrictions  imposed  on  all  contracts  by 
the  principles  of  good  faith.  Where  the  premium  is  clearly  excessive, 
the  Court,  although  in  such  cases  reluctant  to  interfere,  will  order  it  to 
be  reduced  (o),  and  this  even  though  the  owner  of  the  ship  should  not 
appear  to  take  the  objection.  It  is  not  necessary  to  the  validity  of  a 
bottomry  bond  that  it  should  carry  maritime  interest,  or  indeed  any  interest 
at  all ;  but  when  it  does  not  appear  clearly  upon  the  face  of  the  bond  that 
the  contract  is  subject  to  maritime  risk,  the  circumstance  that  the  ordinary 
or  a  low  rate  of  interest  or  no  interest  is  taken  raises  a  suspicion  that  sea 
risk  was  not  intended  (p).  Where  in  a  botcomry  bond  blanks  had  been 
left  where  the  rate  of  interest  ought  to  have  been  expressed,  the  Court 
refused  to  receive  evidence  to  show  the  rate  agreed  upon,  but  pronounced 
for  the  bond  with  such  interest  as  the  registrar  should  find  to  have  been 
nsual  on  such  risk  at  the  time  and  place  where  the  bond  was  taken  (q). 
And  in  a  subsequent  case,  where  the  validity  of  a  bottomry  bond  in  which 
there  was  no  reference  to  interest  was  upheld,  the  Court  pronounced  for 
the  principal  amount  due  on  the  bond  without  any  interest  at  all  in  respect 
of  the  time  which  had  elapsed  between  the  execution  of  the  bond  and  the 
date  of  its  becoming  due  (r). 

The  contract  must  be  in  writing  («).  The  instrument  of  hypothecation  Form  of 
is  usually  in  the  form  of  a  bond,  but  the  exact  form  in  which  the  document  ^^®  ^^'^^• 
is  drawn  up  is  of  little  consequence  (0,  provided  it  contain  in  substance  all 
the  necessary  terms,  for  it  has  been  said  that  these  instruments,  being  the 
language  of  commercial  men  and  not  of  lawyers,  will  receive  a  liberal  con- 
struction to  give  eflfect  to  the  intention  of  the  parties.  It  is  a  common 
dictum  that  bottomry  bonds  are  of  a  high  and  sacred  character  (w),  and 
where  given  bond  fide  and  for  legitimate  purposes,  the  Court  will  always 
endeavour  liberally  to  protect  them.    But  the  rule  of  law  that  written 


(»)  TJie  Boddingtons,  2  Hagg.  426. 

Co)  The  Cognac,  2  Ha«:g.  377 ;  The 
Huntleyj  Lush.  24  ;  La  Y*abel,  1  Dods. 
277  ;  The  Alexander,  1  Dods.  279  ;  Tlie 
/Afdiac,  1  Hagg.  826  ;  The  Heurt  of  Oak, 
1  W.  Rob.  215  ;  T7t€  Lord  Cochrane,  3 
No.  Ca.  172;  The  Laurel,  Br.  &  L. 
191. 

(/;)  T/te  Emancipation,  1  W.  Rob.  127  ; 
The  RoyaZ  Arch,  Swa.  269 ;  The  Ceeilie, 
4  P.  D.  210;  The  Haahet,  [1899]  P. 
295. 

iq)  The  Chanqe,  Swa.  240. 

(r)  The  Cerilie,  4  P.  D.  210. 

(*)  See  Ex  parte  Halkett,  19  Vesey, 
473. 


(0  The  Court  will  not,  in  a  well- 
founded  claim,  enter  into  a  minute 
criticism  of  the  hinguage  of  the  lx)nd, 
The  Alexander,  1  Dods.  280.  See  Tite 
Kejinerdey  Castle,  3  Hagg.  7.  See  Maude 
k  Pollock,  4th  ed.  vol.  i.  p.  560:  The 
D.  H.  BilU,  4  P.  D.  32. 

(«)  "The  only  meaning  which,  with 
satisfaction  to  my  own  mind,  I  can  attach 
to  this  observation  is,  that  where  once 
the  transaction  is  proved  to  have  been 
clearly  and  indisputably  of  a  bottomry 
character,  that  is,  where  the  distress  is 
admitted  or  established,  the  want  of 
personal  credit  beyond  question,  and  the 
bond  in  all  essentials  apparently  correct, 
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instrumente  must  be  construed  by  their  contents  alone  is  strictly  applicable, 
and  whatever  the  form  of  the  document  it  must  appear  from  its  terms,  by 
necessary  inference  at  least,  that  the  contract  is  subject  to  all  the  conditions 
essential  to  bottomry  (x).  Whatever  the  form  of  the  document,  it  should 
state  that  the  vessel  is  hypothecated,  the  sum  for  which  she  is  hypothecated 
and  the  rate  of  interest  agreed  to  be  paid,  the  voyage  on  which  she  is  about 
to  proceed,  and  that  payment  of  the  money  and  interest  is  to  be  made  on 
or  after  her  safe  arrival  at  her  destination,  but  not  if  she  is  lost  on  the 
voyage  by  the  perils  of  the  sea  (y).  The  occasion  of  the  loan  ought  also 
properly  to  be  expressed,  although  it  is  not  necessary  that  the  Court  should 
gather  this  from  the  instrument.  In  judging  of  the  necessity  which  occa- 
sioned the  loan,  the  general  circumstances  of  the  transaction  will  always 
be  regarded.  The  bond  will  not  be  pronounced  invalid  merely  because  it 
contains  some  provisions  which  ai'e  bad.  Where  a  bond  is  given  to  cover 
money  advanced  on  the  ship,  and  money  advanced  on  personal  security,  it 
may  be  upheld  as  to  part  although  altogether  void  as  to  the  remainder  (z). 
So  where  u  bond  is  given  to  cover  several  items,  some  of  which  only  are 
inadmissible,  the  Court  will,  in  cases  where  in  its  discretion  it  thinks 
right  to  do  so,  order  the  objectionable  items  to  be  struck  out,  and 
enforce  the  bond  as  to  the  residue  («).  Where,  by  the  terms  of  a 
bond  given  by  the  master,  the  owners  are  described  to  be  bound  by 
it,  although  such  a  stipulation  is  void  it  does  not  necessarily  invalidate 
the  instrument  (b). 

No  inclination  exists  in  the  mind  of  the  Court  to  construe  transactions 
between  agents  into  the  constructive  payment  of  bottomry  bonds,  for  as  a 
rule  these  instruments  should  be  discharged  by  direct  payment.  Where 
the  bond  is  uncancelled  and  not  delivered  up,  that  circumstance  will 
induce  the  Court  to  incline  to  the  conclusion  that  it  has  not  been 
paid  (c). 

Where  several  bonds  have  been  given  on  the  same  voyage,  that  which  is 


then  that  under  such  circumstances  the 
strong  presumption  of  law  is  in  favour  of 
its  validity,  and  it  shall  not  be  impugned, 
save  where  there  shall  be  clear  and  con- 
clusive evidence  of  fraud :  or  where  it 
shall  be  proved  beyond  all  doubt  that 
though  purporting  in  form  to  be  a 
bottomry  transaction,  the  money  was 
'advanced  upon  different  considerations." 
Per  Dr.  Lushington,  The  Vihilia,  1  W. 
Rob.  5.  See  The  Rhadanmnthe,  1  Dods. 
203 ;  TJie  Atfffvsta,  1  Dods.  287  ;  The 
Hei'O,  2  Dotls.  147. 

ix)  The  JCwttncijMtlm,  1  W.  Rob.  124  ; 
The  Change,  Swa.  240 ;  TJie  Indoviitahle, 
Swa.  446. 

(y)  In  The  XeUmi,  1  Hagg.  169,  the 
words  '*  after  the  ship  arrives  at  her 
port "  were  held  sufficient  to  express  the 
obligation  to  be  on  sea  risk.  In  the  oase 
of  The  Jatir,  1  Dods.  461,  a  transport  ship 
in  the  service  of  the  government  was 
hypothecated.  The  only  words  in  the 
bond  describing  the  voyage  were  the 
following,  "such  voyage  as  the  ship 
should  be  ordei^etl  upon  in  the  course  of 


the  service,"  and  see  mpra,  p.  59,  n.  (2). 
Bills  of  exchange,  drawn  by  the  master 
on  the  owner  as  a  security  for  the  money 
advanced  to  the  master,  accompanied  by 
a  verbal  agreement  that  the  ship  shall  be 
liable,  cannot  be  considered  as  an  instru- 
ment of  hypothecation.  Smith's  Merc. 
Law,  10th  ed.  512.  See  The  Eenrom^  2 
€.  Rob.  5  ;  j&>  parte  Halkett,  3  Vesey  & 
Beames,  135  ;  19  Vesey,  474. 

(:;)  Where  a  bottomry  bond  is  given  on 
cargo,  only  part  of  which  is  exposed  to 
maritime  risk,  although  b:ul  in  part,  it 
may  be  valid  as  to  the  residue,  (hrr/o 
ex  Si/ltan,  Swa.  504  ;  The  Jfero,  2  Dotls. 
147  :  The  Avgtuda,  1  Dods.  287.  See  The 
StaffordMre,  L.  R.  4  P.  C.  194.  But  see 
The  Ofitianll,  7  No.  Ca.  322,  340. 

(fl)  The  Edvwnd,  Lush.  65.  But  this 
will  not  be  done  where  the  notion  of 
bottomry  is  shown  to  have  been  absent 
from  the  minds  of  all  the  parties.  The 
llehirlrh  JJjorn,  10  P.  D.  44,  at  p.  50. 

ib)  TheXeUon,  1  Hagg.  177. 

(<?)  TJie  Hunteliff,  2  Hagg.  285. 
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last  in  point  of  date  mnRt  be  first  paid,  since  without  the  subsidiary  aid  of 
a  later  bond  the  property  would  be  totally  lost,  both  to  the  owners  and  the 
former  bondholders  (d).  This  rule  has  been  applied  to  a  case  where  two 
bottomry  bonds  were  given  dated  at  the  same  port,  one  only  a  few  days 
after  the  other  (e).  But  where  two  bonds  have  been  given  to  cover  sums 
which  appear  to  have  been  lent  by  persons  acting  in  concert  and  as  part 
of  one  transaction,  payment  will  be  directed  j^ro  rata  (/). 

A  valid  bottomry  bond  gives  the  holder  a  maritime  lien  on  the  subject  Payment 
hypothecated.    Like  other  maritime  liens,  this  can  only  be  enforced  by  ^f^^^_^ 
proceedings  in  an  Admiralty  action  in  rem ;  the  bond  does  not  transfer  the  Maritime 
property  in  the  thing  hypothecated,  it  only  confers  a  right  of  action  ^'^"• 
against  it  (//).    Should  the  master  seek  to  render  the  owners  personally 
liable  by  the  terms  of  the  bond,  the  Court  will  refuse  to  give  effect  to  that 
portion  of  the  instrument  (//).     It  seems,  however,  that  the  master  may 
render  himself  personally  liable  on  the  bond.    A  bottomry  contract  was 
formerly  regarded  as  a  mere  chose  in  action,  and  was  not  assignable  at  law, 
but  the  Admiralty  Court  recognized,  though  it  discouraged,  the  transfer  of 
bottomry  bonds  (/).     A  bond  originally  valid   is  not   affected   by  an 
agreement  by  the  bondholder  for  the  purchase  of  the  ship  (A:). 

The  question  by  what  law  the  validity  of  the  transaction  should  be  Foreign 
determined  in  cases  where  the  bond  is  granted  by  the  master  of  a  foreign  ^^* 
ship  in  this  country  or  abroad,  or  by  the  master  of  a  British  ship  abroad, 
has  given  rise  to  much  discussion.  And  although  it  appears  now  to  be 
settled  that  purely  maritime  contracts  are  in  many  respects  to  be  regulated 
by  the  law  of  the  flag,  it  by  no  means  follows  that  the  Admiralty  Court  is 
bound  to  lend  its  process  to  enforce  a  bond  in  a  case  where  there  is  an 
absence  of  proof  of  the  validity  of  the  bond  such  as  is  required  by  the  law 
of  England.  Until  the  decision  of  the  Court  of  Appeal  in  the  case  of  T/is 
Gaetano  and  Maria  (/),  there  was  no  case  in  which  Admiralty  process  had 
been  allowed  to  be  used  to  give  effect  to  a  bond  not  valid  according  to  the 
law  maritime  as  administered  in  this  country,  and  in  many  cases  the  Court 
of  Admiralty  had  declared  its  unwillingness  to  interfere  to  enforce  the 


(d)  The RJMdamafttIie.l'Dods.201  :  The 
Sydney  Corey  2  Dods.  1  ;  The  Eliza,  3 
Hagg.  87. 

(c)  The  Betsey,  1  Dods.  289  ;  The  Eliza, 
3  Kagg.  89. 

(/)  The  EspcterA  Q.^oh.ll^.  See  27/ « 
Albion,  1  Hagg.  333,  where  an  order  was 
made  to  consolidate  three  actions  on  three 
bottomry  bonds  of  the  same  tenor. 

(^)  On  the  subject  of  maritime  lien  and 
the  rights  conferred  thereby,  see  infra. 
Chapter  Damage.  Although  as  a  general 
rale  a  maritime  lien  when  carried  into 
effect  by  a  legal  process  relates  back  to  the 
period  when  it  first  attached,  it  seems  that 
the  lien  of  a  bottomry  bondholder  cannot 
be  enforcetl  in  the  prize  rourt  against  the 
claim  of  the  captor  of  the  ship.  Tht 
Tobago,  5  Rob.  218.  In  an  American  case 
it  has  been  laid  down  that  trover  would 
lie  at  common  law,  in  favour  of  the  lender 
on  bottomry,  against  the  vendee  of  the 


vessel,  who,  after  the  commencement  of 
the  risk,  and  before  the  satisfaction  of  the 
bond,  had  taken  possession  of  the  vessel. 
The  Bravo,  2  Sumner,  158.  Courts  having 
Admiralty  jurisdiction  under  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868, 
have  no  jurisdiction  in  actions  of  bottomry. 
The  ElpiA,  L.  R.  4  A.  &  E.  1. 

(//)  The  Xeltton,  1  Hagg.  176  :  Johntton 
v.  Shippen,  1  Salk.  35  :  but  see  Lloyd  v. 
Ouihert,  33  L.  J.  Q.  B.  241  ;  35  lb.  74  ; 
L.  R.  1  Q.B.  115. 

(0  The  Behecca.  5  C.  Rob.  104  ;  The 
Catherine,  3  W.  Rob.  1.  All  choses  in 
action  may  be  now  assigned  subject  to  the 
provisions  of  the  Judicature  Act,  1873, 
8.  25,  sub-8.  1. 

(Aj)  Marshall  v.  WiUmi,  cited  in  Abbott 
on  Shipping,  5th  ed.  123  ;  The  Prince  of 
Saxe  Cbburg,  3  Hagg.  394  ;  The  Beheoca, 
5  Rob.  102. 

(0  7  P.  D.  1,  137. 
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rules  of  foreign  law  which  conflict  with  the  principles  of  jarisprudence 
recognized  in  England  (m). 


(;//)  The  Atlas,  2  Hagg.  54  ;  Rid^jtcay 
V.  HoberU,  4  Hare,  106  ;  TJie  Johan  and 
Siegnnntd,  Edwanls.  242  ;  The  Annfriqve^ 
L.  R.  6  P.  C.  468,  473  :  Ths  Union,  Lush. 
187  ;  The  Eliza  Cornish,  1  Spks.  36  ; 
Cammell  v.  SewelU  3  H.  &  N.  617,  5 
H.  &  N.  728  ;  The  Patina,  L.  R.  3  A.  &  E. 
-161  ;  Tlie  Karnak,  L.  R.  2  A.  &  E.  289, 
308.  In  The  Jiompaite,  3  W.  Rob.  298  ; 
8  Moo.  P.  C.  C.  459,  the  roaster  of  a  Swedish 
vessel  hypothecated  at  a  port  in  Sweden 
the  ship  and  cargo,  and  at  the  hearing  of 
the  case  no  sufficient  evidence  was  given 
to  show  that  the  master  had  communi- 
cated with  the  owners  of  the  cargo,  who 
were  British  subjects,  and  appeared  as 
defendants  in  an  action  on  the  bond 
against  the  cargo.  It  was  pleaded  that 
tlie  bond  was  valid  according  to  the  law 
of  Sweden.  Dr.  Lushington,  although  he 
hell  I  that  in  the  circumstances  the  master 
was  justified  in  hypothecating  the  cargo 
without  communicating  with  the  owners, 
in  the  course  of  his  judgment  said  :  "  I  do 
not  think  it  necessary  to  enter  into  any 
discussion  upon  the  question  of  the 
Swedish  law,  because  the  validity  of  the 
bond  must  be  determined  upon  the  general 
maritime  law.  .  .  .  The  putting  in  issue 
the  question  of  Swedish  law,  both  on  the 
part  of  the  bondholder  in  his  act  on  peti- 
tion, and  of  the  owners  of  the  cargo  in 
the  reply,  was,  it  is  to  be  observed,  alto- 
gether unnecessary y  The  decision  of  Dr. 
Lushington  was  considered  by  the  Privy 
Council,  and  the  Judicial  Committee  held 
that,  on  the  evidence  before  it,  the  bond 
was  invalid  as  against  the  cargo,  by  reason 
of  the  want  of  communication  with  the 
owners  of  the  cargo,  but  they  remitted 
the  case  to  the  Court  below  to  allow 
further  evidence  to  be  given  as  to  the 
existence  or  absence  of  circumstances 
which  might  have  justified  the  master  in 
not  making  or  attempting  to  make  com- 
munication with  the  owners.  Further 
evidence  was  accordingly  given,  and  it 
was  proved  that  the  master  had  com- 
municated with  the  owners  of  cargo,  and 
ultimately  the  bond  was  upheld.  In  the 
case  of  The  Hamburg,  Br.  &  L.  253,  the 
master  of  a  vessel  belonging  to  the  port 
of  Hamburg  hypothecated  at  St.  Thomas 
both  ship  and  cargo  without  communi- 
cating with  the  owners  of  the  cargo.  It 
was  pleaded  by  the  plaintiffs  that  by  the 
law  of  Hamburg  the  master  was  not 
bound  to  have  communicated  with  the 
cargo-owners  before  giving  the  bond,  and 
evidence  was  produced  by  the  plaintiffs 
to  prove  that  by  the  law  of  Hamburg  the 
master  was  under  no  obligation  to 
communicate  with  the  owners  of  the 
cargo.  Evidence  to  a  contrary  effect  was 
given  on  behalf  of  the  defendants.  Dr. 
Lushington  held  the  bond  invalid  as 
against  the  cargo  for  want  of  communica- 


tion with  the  owners  of  the  cargja     He 
said,   in    the    course  of    his  judgment : 
"  I  think  it  expedient  to  state  that  I 
shall  govern  my  judgment  by  reference 
to  the  ordinary  maritime  law.       I   am 
well  aware  that  much  has  been  said  upon 
this  subject,   and  that    many  questions 
have  been  discussed  whether  the  law  of 
the  country  of  the  vessel  ought  or  ought 
not  to  prevail,  and  also  whether  the  lex 
loH  contrartvs    ought    not    to    be    the 
governing  principle.     I  abstain,  however, 
fi-om  going  into  these  questions,  and  for 
the  following  reasons  : — In  the  case  of  The 
Oratitndine,  33  C.  Rob.  240,  an  Imperial 
vessel,    in    that    celebrated     judgment 
where   Lord  StoweU  exhausted  all   the 
authorities,  not  a  word  is  said,  nor  any 
authority  cited,  to  show  that  any  law 
should    be    applied    to    the    case    save 
the  ordinary    maritime    law.      There  is 
nothing  mentioned  of  the  lex  loei  eon" 
tract  us,  nor  of  the  law  of  the  country 
to  which  the  ship  belonged.    The  same 
observation  applies  to  the  case  of   7%^ 
Bonaparte,  a    Swedish    vessel,    and    to 
many  other  cases.     In  this  case,  there- 
fore, and  for  the  present,  I  must  take  as 
my  guide  the    ordinary   maritime   law. 
The    state    of    the    pleading  is  also  so 
vague,  and  the  evidence  so  loose  and  un- 
satisfactory, that    I  can  take  no  other 
course.    Whenever  any    specific  law    is 
averred  to  be  the  governing  law,  with 
sufficient    distinctness   and    proper   evi- 
dence   produced,   I    shall    be  ready    to 
consider  the  question.^'  The  Privy  Council 
affirmed  Dr.  Lushington^s  decision,  and 
Lord  Kingsdown,  in  delivering  the  judg- 
ment, said  :  "  Their  lordships  entirely  agree 
with  the  learned  judge  of  the  Admiralty 
that  the  case  is  to  be  decided  by  the 
general  maritime  law  as  administered  in 
England."     In  Lloyd  v.  Guibert,  L.  B.  1 
Q.    B.    115,     the    Court    of    Exchequer 
Chamber  held  that  where  the  contract  of 
affreightment  does  not  provide  otherwise 
as  between  the  parties  to  the  contract,  in 
respect  of  sea  damage  and  its  incidents, 
the  law  of  the  fiag  must  be  taken  to  be 
the  law  to  which  they  have  submitted 
themselves.    The  judgment  of  the  Court 
was  delivered  by  Mr.  Justice  WiUes,  and 
the  following  passage  in  the  judgment 
bears    upon    the  point  now  under  con- 
sideration :    "  We  observe  that  both  the 
very  learned  judge  of  the  Court  of  Ad- 
miralty and  the  Judicial  Committee  of 
the  Privj'  Council,  in  deciding  in  the  case 
of  The  Hamburg  that  the  validity  of  a 
bottomry  bond  given  in  a  foreign  port 
was  to  be  determined  by   the    general 
maritime  law  and  not  by  the  law  of  the 
ship  or  the  port  where   the   bond   was 
given,   added   to    the    expression   '  the 
general  maritime  law '  this  qualification, 
viz.,  ^  as  administered  in  England.*    This 
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In  the  case  of  The  Gaetmio  and  Maria  {n),  the  ship  was  an  Italian  ship  The  case  of 
bound  on  a  voyage  to  London  laden  with  a  cargo  shipped  by  merchants  at  Jamar^ 
New  York.    The  ship  put  into  Fayal  in  distress,  and  in  order  to  procure  Maria. 
necessary  disbursements  there  her  master  borrowed  money  on  bottomry  of 
the  ship,  cargo,  and  freight.    Prior  to  executing  the  bond  the  master  did 
not  communicate  with  the  owners  or  consignees  of  the  cargo,  although  he 
might  have  done  so,  but  the  bond  was  executed  in  the  presence  and  with 
the  sanction  of  the  Italian  consul,  and  all  conditions  required  by  the  Italian 
law  to  render  the  bond  effectual  to  bind  the  ship  and  cargo  had  been  com- 
plied  with.     The  ship  and  cargo  arrived  in  the  port  of  London,  and  an 
action  to  enforce  the  bond  was  instituted  in  the  Admiralty  Division  by  the 
indorsees  of  the  bond  against  the  ship,  her  cargo  and  freight.    On  the  ship 
and  cargo  being  arrested^  a  firm  domiciled  in  England,  who  were  owners  of 
the  cargo,  at  the  time  it  was  shipped,  and  at  the  date  of  the  heariuGr  of  the 
action,  appeared  and  defended  the  action.    The  question  whether  the  bond 
was  valid  as  against  the  owners  of  cargo  was  raised  by  demurrer,  and  the 
Court  of  Appeal,  reversing  the  decision  of  Sir  Robert  Phillimore,  held  in 
favour  of  the  validity  of  the  bond.    The  defendants  contended,  in  accord- 
ance with  the  opinion  expressed  by  Dr.  Lushington  and  Lord  Eingsdowu 
in  the  case  of  The  Hamburg,  and  by  Mr.  Justice  Willes  in  the  case  of 
Lloyd  V,  Ou%bert{o)y  that  in  determining  the  question  of  necessity  the  lex 
fori  was  supreme,  and  that  it  was  immaterial  that  all  formalities  required 
by  the  Italian  law  had  been  complied  with,  because  so  long  as  the  master 
had  not  attempted  to  obtain  funds  from  the  owners  of  the  cargo,  there  was 
an  absence  of  the  evidence  which  the  Couits  of  this  country  imperatively 
required  in  order  to  establish  the  existence  of  the  twofold  necessity  which 
alone  could  justify  the  resort  to  bottomry.    But  the  Court  of  Appeal  held 
that  as  the  authority  of  the  master  arose  out  of  the  contract  of  carriage, 
the  owner  of    the  cargo  when  he  shipped  it  on  board  the  Italian  ship 
shipped  it  to  be  dealt  with  by  the  master  according  to  Italian  law  in  the 
absence  of  some  stipulation  to  the  contrary,  and  that  the  rights  of  the 
parties  to  the  bond  were  governed  by  the  law  of  the  flag.    No  questions  of 
priority  arose  in  the  case  between  the  bondholders  and  third  persons,  and 
possibly  notwithstanding  the  circumstance  that  the  action  was  an  action 


case  was  cited  as  an  authority,  and  at 
first  sight  it  appeared  to  be  one  for 
applying  English  law  to  the  present  case, 
but  npon  consideration  it  appears  alto- 
gether distinguishable.  Tne  alleged 
agency  of  the  master  in  that  case  was 
founded  upon  necessity  alone,  and  it  was 
incumbent  upon  the  bondholder  to  estab- 
lish such  necessity  by  evidence,  and  in 
order  to  do  that  he  was  bound,  according 
to  the  rule  prevailing  since  the  case  of 
The  Bonaparte^  to  show  a  communication 
with  the  owner  of  the  cargo,  that  being, 
as  the  Ck)art  held,  reasonably  practicable. 
So  that  the  Uir  fori  was  undoubtedly 
supreme  upon  the  question  which  then 
arose,  it  being  one  of  evidence  and  pro- 
cedure." The  Kamak,  L.  B.  2  A.  &  £. 
289 ;    2  P.   C.  506,  was  relied  upon  as 

A.P. 


supporting  the  judgment  of  the  Court  of 
Appeal  in  the  Oaetano  and  Maria^  but  in 
The  Kamah  no  question  arose  as  to 
foreign  law,  the  ship  was  a  British  ship, 
and  the  bond  was  given  at  a  Colonial 
port.  By  the  law  of  the  port  where  the 
tx)nd  was  given,  the  ship  was  liable  to 
be  arrested  for  the  necessaries  in  respect 
of  which  the  bond  was  given,  and  this 
fact  was  taken  into  consideration  by  the 
Court  in  considering  the  question  of  the 
necessity  for  granting  the  bond.  The 
head-not«  in  the  Law  Reports  to  the  re- 
port of  the  case  on  appeal  seems  to  go 
beyond  the  decision  of  the  Court.  See 
also  The  August,  [1891]  P.  328;  The 
Industrie,  [1894]  P.  58. 

(n)  7  P.  D.  1,  137. 

(o)  See  supra,  p.  64,  note  (w). 
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Ranking  of 
bottomry. 


in  rem,  the  decision  in  the  case  may  be  supported  upon  the  narrow  ground 
that  the  bond  was  valid  ais  against  the  defendants  by  reason  of  the  implied 
authority  given  by  them  to  the  master,  and  it  may  be  contended  that  the 
judgment  of  the  Court  does  not  necessarily  support  the  general  proposition 
that  a  bond  given  under  circumstances  such  as  were  admitted  on  the  plead- 
ings in  that  case  would  confer  a  maritime  lien  against  purchasers  of  the 
cargo  without  notice,  or  against  other  claimants  entitled  to  proceed  in  rem 
against  the  cargo  (p). 

The  lien  of  a  bottomry  bondholder  ranks  after  liens  for  damage,  wages  (q), 
and  subsequent  salvage,  subsequent  towage,  and  subsequent  pilotage  (r). 
But  where  the  damage  has  been  done  before  the  bond  was  given,  and  the 
holder  of  the  bond  is  a  stranger  who  has  in  good  faith  advanced  money  for 
repairs,  it  seems  that  he  has  a  lien  to  the  extent  of  the  increased  value  of 
the  vessel  arising  from  the  repairs,  which  is  entitled  to  precedence  of  the 
claim  for  damage  («).  Wages  earned  on  the  same  voyage  on  which  the 
bond  is  given,  whether  before  or  after  the  giving  of  a  bottomry  bond,  are  to 
be  preferred  to  the  bond  {t).  But  a  master  who  has  given  a  bottomry 
bond,  binding  himself,  ship,  and  freight,  cannot  claim  his  wages,  to  the 
prejudice  of  the  bondholder  {u).  Where  a  suit  is  instituted  by  a  bond- 
holder, and  seamen  make  a  claim  against  the  ship  for  wages  which  he  does 
not  dispute,  if  the  bondholder  wishes  to  save  the  expense  of  a  separate  suit 
for  wages,  the  proper  course  for  him  to  adopt  is  to  apply  to  the  Court  by 
motion  to  sanction  the  immediate  payment  of  the  wages  to  the  seamen  by 
him  ;  then  the  Court  will  afterwards  order  the  repayment  of  the  amount 


(y;)  It  is  submittal  that  the  validity 
of  the  contract  of  bottomry  rests  upon 
the  existence  of  the  twofold  necessity  of 
the  master:  1.  The  necessity  of  obtain- 
ing funds  for  purposes  of  the  adventure ; 
2.  The  necessity  of  obtaining  them  by 
means  of  bottomry.  Acconling  to  the 
law  administered  in  England,  the  impos- 
sibility of  communicating  with  the  owners 
of  the  cArgo,  or  the  neglect  of  the  owner 
of  the  cargo  to  furnish  funds  after  com- 
munication, is  the  mode  of  proof  which 
had  up  to  the  decision  in  The  Gaetano 
and  Maria  been  required  in  order  to 
establish  the  second  branch  of  the  two- 
fold necessity.  And  as  the  mode  of  proof 
ought  undoubtedly  to  be  regarded  as  a 
matter  of  procedure,  it  is  submitted  that 
the  dictum  of  Mr.  Justice  Willes  above 
referred  to  contains  a  correct  statement 
of  the  law,  and  should  any  future  case 
arise  in  which  it  is  sought  to  enforce  a 
bond  granted  under  circumstances  similar 
to  those  admitted  on  the  pleadings  in  The 
Oaetami  and  Maria  as  against  persons 
not  parties  to  the  contract  of  affreight- 
ment, it  is  probable  that  some  means  will 
be  found  to  bring  the  decision  in  that 
case  into  harmony  with  the  principles 
laid  down  by  Dr.  Lushington,  Lord 
Kingsdown,  and  Mr.  Justice  Willes,  and 
supported  by  the  earlier  authorities. 

(</)  Tlie  i\\  F.  Safford,  Lush.  69. 

(r)  See  The  St,  Lawrejufi,  5  P.  D.  260. 


In  the  same  case  it  was  held  that  a  person 
who  had  advanced  money  to  pay  dock  dues 
to  the  Mersey  Dock  and  Harbour  Board  for 
docking  the  ship  on  which  the  bottomry 
bond  was  given  was  entitled  to  be  paid 
the  amount  he  had  advanced  in  priority 
to  the  claim  of  the  bondholder. 

(*)  The  Aliru',  1  W.  Kob.  HI.  See  The 
Halley.  L.  R.  2  A.  &  E.  p.  21. 

(0  The  Union,  Lush.  128  ;  The  Ma- 
d&nna  (Fldra^  1  Dods.  40 ;  The  Sydney 
Cove,  2  Dotls.  *13 :  see  Cargo  ex  Galaw, 
2  Moo.  P.  C,  C.  N.  S.  235  ;  Br.  &  L.  167.  As 
to  the  probable  precedence  of  wages  earned 
on  a  voyage  previously  to  that  on  which 
the  bond  was  given,  see  Tht  Hope  (Reg.), 
1  Asp.  5H3.  In  considering  what  is  the 
voyage  in  respect  of  which  the  seamen 
can  obtain  priority,  the  description  of  the 
voyage  in  the  articles  is  most  material : 
see  The  Santa  Silvia,  Adm.  Div.  June  19, 
1893  ;  The  Bertha  LouUa,  14  Jur.  1006. 

(u)  The  If  tV/ww,  Swa.  346  ;  The  Jona- 
than Goodhue,  Swa.  624  ;  The  Saladu, 
Lush.  54« ;  The  Jenny  Lind,  L.  R.  3  A.  & 
£.532.  But  this  rule  is  not  to  be  pushed 
beyond  the  exigency  of  the  case,  and  wiU 
not  be  acted  on  to  the  master's  prejudice 
where  the  bondholder  is  secui-e  The 
Edward  Oliver,  L.  R.  1  A.  &  E.  379  ; 
The  Eugenie,  L.  R.  4  A.  &  E.  123 ;  The 
Chvfggia,  [1898]  P.  1,  at  p.  6.  See  alno 
The  Daring,  L.  R.  2  A.  &  Bf.  262,  in  which 
case  the  master  was  a  part-owner. 
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SO  paid  by  him  out  of  the  proceeds.  But  if  the  bondholder  pays  the  wages 
without  the  sanction  of  the  Court,  he  does  so  at  his  own  peril  (x).  The 
claim  of  a  bondholder  takes  precedence  of  a  possessory  lien  for  necessaries 
afterwards  acquired  by  a  shipwright  (^),  and  of  a  claim  for  necessaries 
supplied  before  the  bond,  even  though  the  claim  for  necessaries  may  have 
been  pronounced  for  before  the  bond  is  put  in  suit  (z).  It  also  takes 
precedence  of  the  claim  of  a  mortgagee,  and  the  bondholder  is  under  no 
obligation  to  communicate  the  existence  of  the  bond  to  the  mortgagee,  nor 
is  his  claim  affected  by  the  owner  of  the  ship  concealing  the  existence  of 
the  bond  from  the  mortgagee  (a). 

In  the  case  of  a  respondentia  bond,  where  the  cargo  is  transhipped  after 
the  bond  is  given,  and  the  subsequent  carrying  on  of  the  cargo  is  essential 
to  make  it  available  for  the  holder  of  the  bond  or  anybody  else,  the  freight 
payable  for  carrying  on  the  cargo  will  be  regarded  as  in  the  nature  of 
salvage,  and  the  lien  of  the  master  of  the  ship  which  has  carried  on  the 
cargo  for  such  freight  will  take  precedence  of  the  claim  of  the  bondholder. 
80  under  similar  circumstances,  where  a  loss  has  been  incurred  for  the 
general  benefit  of  the  ship  and  cargo,  so  long  as  the  master  retains  his  lien 
for  general  average,  the  claim  of  the  bondholder  will  be  treated  as  subject 
to  the  claim  on  the  cargo  for  general  average  (b). 

The  claim  of  the  bondholder  may  be  prejudiced,  or  altogether  defeated,  l>elay  in 
if  he  is  guilty  of  laches  in  enforcing  the  bond  (c).    But  where  the  bottomry  ^ond^^"^ 
transaction  is  valid,  the  Court  will  not  attach  much  importance  to  an 
objection  made  by  a  mortgagee  on  the  ground  of  delay  on  the  part  of  the 


(^)  The  Cornelia  Henrietta,  L.  R.  1  A. 
&  E.  51.  Where  there  are  other  charges 
against  the  Hhip  which  take  priority  of  the 
bond,  a  similar  coui-se  may,  under  some 
circumstances,  be  adopted.  The  motion 
s4iould  be  supported  by  an  affidavit  speci- 
fying the  payments  to  be  made.  The 
Fair  Haven,  L.  R.  1  A.  &  E.  67.  See  The 
•St,  Lawrence,  5  P.  D.  2r>0,  where  a  mate- 
rial man  had,  with  the  sanction  of  the 
Court,  paid  amounts  due  for  dock  dues, 
pilotage,  and  towage  at  the  port  of  desti- 
nation. In  a  case  where  a  master,  after 
the  ship  was  sold  at  the  suit  of  a  bond- 
holder, paid  wages  without  the  consent  of 
the  bondholder  and  without  the  leave  of 
the  Court,  and  afterwards  applied  to  the 
Court  on  motion  to  be  reimbursed,  the 
application  was  refused.  See  The  Janet 
Wilson,  Swa.  261  ;  T/ie  Williim,  Swa. 
347 ;  The  K,  Bosenkrantif^  1  Hagg.  63  ; 
The  Adolph,  3  Hagtf.  249. 

(jf)  Tlt^  Ougtaf,  Lush.  506  ;  The  Imma- 
eolata  ConcezioHe,  9  P.  D.  37.  A  bottomry 
bond  merges  a  claim  for  necessaries.  Tli^ 
JCli/h,  L.  B.  4  A.  &  E.  1. 

(z)  TJte  William  F,  SafTord,  Lush.  69  ; 
The  ChuMfgi^i.  [1898]  P.  "l.  In  this  case 
the  bond  was  on  ship,  freight,  and  cargo, 
and  the  ship  and  freight  were  not  of 
sufficient  value  to  satisfy  both  the  bond 
and  the  claim  for  necessaries.  In  these 
circumstances  the  material  men  contended 
that  the  Court  ought  to  marshal  the  assets 


and  direct  that  the  claim  for  necessaries 
be  paid  in  priority  out  of  the  proceeds  of 
the  ship  and  freight,  leaving  the  bond- 
holders to  fall  back  upon  the  cargo  for 
the  balance  of  their  claim.  The  Court, 
however,  being  of  opinion  that  no 
equitable  right  of  marsnalling  had  been 
shown,  refused  to  give  effect  to  the  con- 
tention, and  directs!  the  net  proceeds  of 
the  ship  and  freight  to  be  paid  out  to  the 
bondholders. 

(a)  The  Helgoland^  Swa.  499  ;  see  also 
The  Panama,  3  L.  R.  P.  C.  199. 

(i)  Cargo  ex  Galam,  2  Moo.  P.C.  C.N.  S. 
23'}  ;  Br.  &  L.  181.  See  the  observations 
of  Sir  Robert  Phillimore  on  that  case  in 
Tlic  Daring,  L.  R.  2  A.  &  E.  263. 

(r)  *'  Bottomry  is  a  transaction  which 
affonls  great  opportunities  of  collusion  ; 
and,  therefoi*e,  on  the  very  account  of  the 
im))ortance  given  to  these  bonds,  they  are 
to  be  pursued  with  exact  attention,  and 
with  very  active  diligence,  in  order  that 
the  Court  may  have  the  opportunity  of 
considering  them  in  their  recent  origin, 
and  with  a  view  to  all  the  circumstances 
on  which  their  honest  validity  may 
depend."  Per  Lord  Stowell,  Tlie  Rebecca, 
5  llob.  105.  A  voluntary  agreement  on 
the  part  of  a  bondholder  to  postpone  pay- 
ment untler  it,  altei-s  its  character  totally. 
Over  the  substituted  conti-act  the  Admi- 
ralty Court  has  no  jurisdiction.  The 
Itoyal  Arch,  Swa.  269. 
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bondholder,  when  the  delay  has  not  been  prejudicial  to  the  interests  of  the 
mortgagee  (d). 

Save  under  special  circumstances,  parties  will  not  be  permitted  to  renew 
a  suit  which  they  have  abandoned  (e).  When  the  defendant  has  given  his 
consent  to  a  decree,  the  Court  will  not  afterwards  rescind  the  decree,  unless 
the  consent  of  the  defendant  was  given  in  excusable  ignorance  of  the  fieu^ts, 
or  unless  he  was  otherwise  misled  (/). 

Interest  at  the  rate  of  4  per  cent,  is  due  on  the  amount  recoverable  on 
the  bond  from  the  time  stipulated  for  payment,  and  after  that  time  interest 
at  that  rate  may  be  recovered  on  the  amount  due  for  principal  and  mari- 
time interest  (g) ;  but  where  the  bondholder  is  resident  abroad  he  cannot 
claim  interest  piior  to  the  appointment  of.  an  agent  in  this  country 
authorized  by  him  to  receive  the  money  (//). 

In  a  bottomry  suit  the  Court  has  jurisdiction  to  settle  all  questions  with 
respect  to  freight  (i).  Where  a  bottomry  bond  is  granted  on  ship,  freight, 
and  cargo,  the  ship  and  ^ight  must  be  exhausted  before  recourse  can  be 
had  to  the  cargo  :  and  the  same  principle  seems  to  apply,  although  by  the 
terms  of  the  bond,  the  cargo  alone  is  hypothecated  (/;).  In  a  case  where 
the  bond  was  upon  the  ship  and  cargo  only,  and  the  ship  proved  insufficient 
for  the  discharge  of  the  bond,  the  Court  at  the  instance  of  the  owner  of 
the  cargo  required  the  freight  to  be  brought  in,  and  applied  in  discharge 
of  the  bond,  although  it  had  been  paid  over  before  the  commencement  of 
the  suit  (/).  Not  only  the  chartered  freight,  but  also  freight  earned  from 
sub-shippers  of  goods,  is  liable  in  payment  of  a  bond  given  for  advances 
subsequent  to  the  charter-party  (m).  Only  the  freight  to  be  earned  on  the 
voyage  to  be  accomplished  before  the  bottomry  bond  becomes  payable  can 
be  hypothecated,  and  a  bond  hypothecating  freight  to  be  earned  on  a 
subsequent  voyage  will  be  held  void  pro  tanto  {n).    The  claim  of  a  bottomry 


(d)  TJie  Helgoland,  Swa.  491. 

(O  The  Fortitudo,  2  Dods.  63. 

(/)  TJie  Olenburn,  Br.  &  L.  64. 

Of)  ne  D,  H,  BilU,  4  P.  D.  32 ;  The 
Cecille,  4  P.  D.  210  ;  Tlw  J&nen  Brotliert, 
3  Asp.  478.  In  a  case  where  the  bottomry 
bond  contained  a  stipulation  that  in 
default  of  payment  of  the  principal 
and  maritime  interest  due  on  the  bond, 
interest  at  10  per  cent,  should  become 
payable,  the  Court  refused  to  decree 
interest  at  a  higher  rate  than  4  per 
cent.  Tite  Sitphia  Cook,  4  P.  D.  80. 
Under  the  practice  before  the  Judicature 
Acts,  interest  after  judgment  was  not 
usually  allowed.  See  Th^  Exeter,  1  Rob. 
173 ;  and  see  Jamiewn  v.  Merry,  Delegates, 
A.D.  1774  ;  Marsden,  122. 

(K)  The  New  Brunnuick,  1  W.  Rob.  28. 

(i)  3  &  4  Vict.  c.  65,  s.  4  ;  The  Dow- 
thwpe,  2  W.  Rob.  73  ;  In  re  Place.  8  Ex. 
704.  In  Place  v.  Pom  (8  Exch.  705)  an 
action  was  brought  at  law  for  freight. 
The  defendant  pleaded  that  a  certain  sum 
of  money  had  been  borrowed  on  a  bottomry 
bond ;  that  the  amount  had  not  been  paid  ; 
and  that  thereupon  after  the  commence- 
ment of  the  action  proceedings  had  been 


instituted  in  the  Court  of  Admiralty  for 
the  recovery  thereof ;  and  that  the  defen- 
dants had,  in  pursuance  of  a  monition 
issued  out  of  the  Court,  paid  the  freight 
into  the  registry  of  that  Court.  The  plea 
was  held  good.  The  decision  was  after- 
wards affirmed  on  appeal,  10  Ex.  370  ;  5 
H.  of  L.  Ca.  383. 

(It)  **  The  ship  and  freight  are  usuallj 
the  first  things  that  are  hypothecated  ; 
but  if  it  were  to  happen  that  they  were 
omitted  in  the  literal  terms  of  the  bond, 
still  they  would  be  liable  in  contributi^m 
to  the  extent  of  their  value,  although  the 
cargo  alone  had  been  made  immediately 
answerable.*'  Per  Lord  Stowell,  The 
Oratitndine,  3  Rob.  240,  264  ;  The  Om- 
stancia,  2  W.  Rob.  404,  460  ;  4  No.  Ca. 
285  ;  The  PHitcUla,  Lush.  1  ;  Tlte  Chtog- 
gia,  [1898]  P.  1. 

(T)  See  the  judgment  in  The  Ihwthmye, 
2  W.  Rob.  83,  citing  Tlie  Prince  Beg<mt. 

(w)  ne  Elizn,  3  Hagg.  87. 

00  The  Staffordshire,  L.  R.  4  P.  C. 
194,  210.  In  one  case  the  Court,  under 
peculiar  circumstances,  held  the  freight  of 
a  subsequent  voyage  liable  to  be  attached 
for  payment  of  a  bottomry  bond  on  ship 
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bondholder  on  freight  is  subject  to  dedaction  on  account  of  freight 
advanced  by  the  charterer,  in  pursuance  of  the  terms  of  a  charter-party 
entered  into  preTiously  to  the  bond.  Similar  deductions  are  allowed  on 
aoconnt  of  payments  made  by  the  charterer  which  by  the  provisions  of  tlie 
charter-party  are  to  be  deducted  from  freight,  and  which,  therefore,  may  be 
regarded  as  payments  in  the  nature  of  an  advance  of  freight  (o).  Thus, 
where  by  charter-party  the  freight  is  made  payable  subject  to  insurance  on 
freight  advanced,  the  claim  of  the  bondholder  is  liable  to  deduction  for  the 
premium  of  insurance  (/?).  But  advances  not  authorized  to  be  made  by 
the  charter-party,  and  personal  debts  due  from  the  shipowner  which  could 
not  be  set  off  against  the  shipowner's  lien  for  freight,  cannot  be  deducted 
from  the  claim  of  the  bondholder  (q).  In  a  case  where,  after  the  giving  of 
a  bottomry  bond  on  ship  and  freight,  the  master  sold  part  of  the  charterer* 
goods  to  pay  the  expenses  of  the  ship,  it  was  held  that,  although  the 
charterers  might  have  a  right  of  action  against  the  shipowner  for  the  value 
of  the  goods  sold,  no  deduction  on  this  account  could  be  made  from  the 
claim  of  the  bondholder  on  freight  (r).  Where  goods  have  not  reached 
their  destination,  the  holder  of  a  bottomry  bond  on  freight  cannot  claim 
Item  the  owners  of  the  ship  or  cargo  the  freight  which  would  have  been 
payf^le  had  the  goods  been  delivered  (a).  Where  a  bond  is  given  on  cargo, 
part  of  which  only  reaches  its  destination,  the  owners  of  the  cargo  are  not 
liable  to  pay  more  than  such  a  proportion  of  the  amount  secured  by  the 
bond  as  the  value  of  the  part  of  the  cargo  which  has  reached  its  destination 
bears  to  the  total  value  of  the  whole  cargo  {t).  In  ordinary  cases,  where  a 
bond  is  given  on  ship  and  freight,  and  the  ship  belongs  to  one  person  and 
the  freight  to  another,  the  Court  will  direct  payment  out  of  the  proceeds  of 
ship  and  {leight  pro  ratd(u). 

Where  in  a  bottooiry  suit  there  remains,  after  satisfying  the  claim  of  the  Prooeeds-- 
bondholder,  a  balance  of  the  proceeds  of  freight,  the  Court  will,  in  the  ^®^^ 
absence  of  other  claims  entitled  to  consideration,  pay  the  amount  to  the  oontest 
shipowner ;  it  will  not  pay  it  out  to  a  person  to  whom  the  shipbroker  has  application  of, 
assigned  it,  without  authority  Irom  the  owner  (x).    Where,  in  a  bottomry 


and  freight  entered  into  on  a  preceding 
voyage.  See  The  Jacob,  4  Rob.  245.  See 
also  Cargo  ex  Galam,  Br.  &  L.  167, 
where  freight  was  held  to  partake  of  the 
nature  of  salvage,  and  the  posBessory  lien 
of  the  shipowner  for  freight  was  allowed 
to  rank  before  the  claim  of  the  holder  of 
a  reepondeutia  bond. 

(o)  Th€  Standard,  Swa.  267  ;  The 
SaiaHa,  Lush.  578  ;  The  John,  3  W.  Rob. 
170. 

Q?)  The  Catherine,  Swa.  26H. 

(jg)  Tlie  Salacia,  Lush.  578  ;  but  see 
The  Cynthia,  16  Jur.  749,  where  it  seems 
to  have  been  decided  that  a  bondholder 
had  no  claim  as  against  an  assignee,  to 
freight  advanced  in  accordance  with  the 
terms  of  a  charter>party  entered  into 
subsequently  to  the  bond. 

(r)  The  Salacia,  Lush.  578  ;  see  Duncan 
V.  Benson,  1  Ex.  537,  3  Ex.  644. 

(«)  The  Salaeia,  Lush.  581  ;  and  see 
J/cyer  v.  Dresser,  33  L.  J.  C.  P.  289,  and 


the  cases  there  cited.  Where,  however, 
the  loss  of  freight  has  been  occasioned  by 
the  loss  of  the  cargo  in  consequence  of  a 
ooUision  with  a  wrongdoing  vessel,  it 
would  seem  that  the  bondholder  is  entitled 
to  recover  compensation  in  an  action  of 
damage.    See  The  Empusa,  5  P.  D.  6. 

(t)  Cargo  ex  Sultan,  Swa.  612 ;  The 
Salaeia,  Lush.  578.  In  a  case  in  which, 
owing  to  the  default  of  the  owners  of  the 
cargo,  the  master  was  compelled  to  incur 
expenses  which  rendered  it  necessary  for 
him  to  sell  part  of  the  cargo,  it  was  held 
that  the  owners  of  the  cargo  had  no  right 
to  deduct  any  part  of  the  freight  against 
the  holder  of  a  bottomry  bond  previously 
granted  on  ship  and  freight.  The  Angerona, 
1  Dods.  383. 

(u)  But  this  has  not  been  laid  down  as 
an  inflexible  rule.  The  Dowthorpe,  2 
W.  Rob.  86. 

(jr)  Tfie  Dowtliorpe,  2  W.  Rob.  86. 
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suit  against  ship,  freight,  and  cargo  judgment  is  allowed  to  go  by  defaalt 
against  the  ship  and  freight,  and  the  owner  of  the  cargo  alone  appears  to 
dispute  the  bond,  the  Court  will  order  the  full  freight  due  to  be  paid  to  the 
bondholder  on  his  application.  The  owner  of  the  cargo  who  has  paid  the 
freight  into  the  registry  has  not,  in  such  a  case,  any  right  to  pray  a  reference, 
for  he  has  no  longer  any  right  or  interest  in  the  freight,  and  his  position 
is  not  altered  in  this  respect,  although  he  may  have  a  right  of  action 
against  the  shipowner  to  recover  the  value  of  a  portion  of  the  cargo  sold 
by  the  master  before  the  execution  of  the  bond  to  defray  the  ship's 
expenses  (y). 

Where  the  claims  of  the  owner  have  been  satisfied  by  underwriters,  the 
appearance  in  the  suit  should,  notwithstanding,  be  entered  by  the  owner, 
who  will  be  allowed  to  defend  as  trustee  for  the  persons  really  interested (z). 
The  assignees  of  a  bankrupt  shipowner  may  appear  and  contest  the 
application  of  the  proceeds  (a). 

The  master  has  no  authority  to  render  the  owners  of  cargo  in  any  way 
liable  for  the  costs  of  the  proceedings  on  the  bond  ;  the  value  of  the  cargo 
is  ordinarily  the  limit  of  their  liability.  But  if  the  owners  of  the  cargo 
contest  the  validity  of  the  bond,  and  fail,  they  become  personally  liable  to 
costs  like  other  suitors  {h). 

Where  there  are  several  bonds,  and  the  holder  of  one  has  a  right  to 
proceed  against  two  funds,  and  the  holder  of  another  can  proceed  against 
one  only  of  those  ftmds,  the  Court  will  order  the  assets  to  be  equitably 
marshalled,  if  this  can  be  carried  into  effect  without  violating  other  rules 
entitled  to  preferential  observance  (r).  But  where  one  of  the  bonds  ia 
granted  upon  the  ship  only,  and  one  upon  the  ship  and  cargo,  and  the 
cargo  is  not  the  property  of  the  shipowner,  considerable  difficulty  arises  in 
carrying  out  the  principle  of  marshalling  the  assets,  because  it  is  an 
established  rule  that  the  holder  of  a  bond  on  cargo  cannot  proceed  against 
the  cargo  until  the  ship  and  freight  have  been  exhausted (^).  Thus,  where 
there  are  several  bondholders,  and-  the  one  entitled  to  be  paid  first  has  the 
security  of  the  ship,  freight,  and  cargo,  and  the  others  have  the  security  of 
the  ship  and  fi-eight  only,  the  proceeds  of  the  ship  and  freight  must  be 
applied  to  discharge  the  bond  that  is  to  be  first  paid,  even  though  that 
should  exhaust  the  pi*oceeds  of  the  ship  and  freight,  and  leave  nothing  for 
the  other  bondholders,  who  have  no  claim  on  the  cargo.    In  a  ca8e(«) 


(y)  Tlw  Lin-d  (Whrane,  1  W.  Rob.  313  ; 
Tfte  Gem  of  the  Mth,  Br.  &  L.  72. 

(r)  Curgo  ex  Galanij  Br.  &  L.  160. 
But  the  Court  will,  on  special  application, 
allow  the  insurers  of  a  ship  to  defend 
in  some  cases.  TJte  Beghut  del  Mare^ 
Br.  &  L.  315.  See  The  John  Bellamy, 
L.  R.  3  A.  &  E.  129. 

(/?)  lite  Dtncthorpe,  2  W.  Rob.  86. 

(Jb)  Ttie  No9tm   iSenora  Bel  Carviine^ 

1  Spks.  305. 

(r)  TJie  Trident,  1  W.  Rob.  35  ;  but  see 
The  PHxHlla,  Lush.  1  :  La  Cotutaneia, 

2  W.  Rob.  460.    See  The  Eugenie,  L.  R. 
4  A.&E.  123. 

(jd)  See  the  cases  cited  inpra,  p.  68, 
n.  (Jc), 


(e)  The  PHtteilla,  Lush.  1.  In  a  note 
appended  to  this  case  by  the  learned 
reporter,  it  is  observed  that  the  question 
whether  the  last  bond  was  entitled  to 
absolute  priority  was  not  mooted  in  the 
course  of  the  argument.  Should  any- 
similar  case  arise,  and  this  important 
point  be  fairly  raised,  it  is  possible  that 
the  Court  may  be  enabled  to  find  its  way 
to  a  different  result,  without  infringing 
any  of  the  principles  laid  down  in  the 
case  cited.  In  The  Priscilla  it  was 
admitted  or  assumed  that  the  last  bond- 
holder was  entitled  to  absolute  priority 
without  any  regard  to  the  equity  of  the 
case.  It  is  submitted,  however,  that  the 
rule  of  the  Court  which  gives  priority  to 
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where  there  were  three  bonds,  the  first  on  ship  and  freight,  the  second  on 
the  ship  and  cargo,  and  the  third  on  the  ship  and  cargo,  the  proceeds  of 
the  ship  and  freight  were  little  more  than  soflioient  to  discharge  the  third 
and  second  bonds ;  the  holders  of  the  third  and  second  bonds  claimed  to 
be  paid  in  priority  to  the  holder  of  the  first  bond,  and  this  claim  of  theirs 
was  not  disputed ;  but  it  was  contended,  on  behalf  of  the  holder  of  the 
first  bond,  that  the  third  and  second  bonds  should  be  paid,  out  of  the 
proceeds  of  the  cargo :  this  the  Court  refused  to  order.  The  learned 
judge,  in  the  course  of  the  case,  said  &s  follows  :  **  If  the  holders  of  the 
last  bond,  which  is  upon  ship  and  cargo,  have  the  same  and  equal  right  to 
proceed  against  the  cargo  as  against  the  ship  and  freight,  I  shall  be  disposed 
to  hold  that  in  equity  they  should  be  compelled  to  proceed  against  both, 
and  in  aid  of  the  other  bonds  to  resort,  in  the  first  instance,  to  the  cargo. 
But  I  apprehend  that,  upon  the  authority  of  The  Prince  Regent,  and  the 
reasoning  of  Lord  Stowell's  judgment  in  The  OraHtudiney  the  holders  of 
the  last  bond  have  no  such  right  against  the  cargo  ;  they  cannot  make  the 
cargo  answerable  until  the  ship  and  freight  have  been  exhausted.  The 
owners  of  the  cargo  have  a  perfect  right  to  avail  themselves  of  the  principle 


the  subsequent  bondholder  is  one  which 
has  been  introduced  for  his  benefit  only, 
and  is  not  an  inflexible  rule  to  be  rig:idl7 
enforced    irrespective  of    circumstances. 
See  The  Exeter^  1  C.  Rob.  176.    If,  in  the 
case  of  Hie  Priscilla,  the  holder  of  the 
first  bond  had  applied  to  the  Court  to  be 
aUowed  to  proceed  against  the  ship  and 
freight  in  the  first  instance,  and  the  Court 
had  seen  fit  to  grant  the  application,  the 
claims  of  all  the  bondholders  would  have 
been  satisfied,  and  none  would  have  been 
prejudiced  (for  the  proceeds  of  the  ship, 
freight,  and  cargo  were  sufficient  to  satisfy 
all),    no    principle    would    have    been 
infringed,  and  the  equitable  right  of  the 
parties  would  have  been  fairly  adjusted. 
This  view  of  the  law  appears  to  be  sup- 
ported by  the  decision  of  the  Court  in  the 
case  of  The  Mtoard  Olirer,  L.  R.  1  A.  &  E. 
379.    In  that  case  there  were  bonds  on 
ship,  freight,  and  cargo  to  an   amount 
somcient  to  exhaust  the  proceeds  of  the 
ship  and  freight,  but  the  proceeds  of  the 
ship,  freight,  and  cargo  were  sufficient  to 
discharge  the  bonds,  and  also  to  discharge 
a  claim  for  wages  due  to  the  master.   The 
master  had  bound  himself  personally  by 
the    bonds,   so    that    according    to    the 
ordinary  rule  his  claim  would  have  been 
postponed  to  the  claim  of  the  bondholders, 
see  ivpra^  p.  66;  but  to  have  acted  upon 
this  rule  would  have  been  practically  to 
deprive  the  master  of  his  remedy  in  rem 
entirely,  as  he  could  not  proceed  against 
the  cargo  for  wages.    Application  there- 
fore was  made  to  the  Court  on  his  behalf 
to  direct  that  his  claim  for  wages  might 
be  satisfied  in  the  first  instance  out  of  the 
proceeds  of  ship  and  freight ;  and  as  this 
conld  be  done  without  prejudice  to  the 
claim   of    the    bondholders,   the   Court 
granted  the  application,  in  spite  of  oppo- 


sition on  behalf  of  the  owners  of  the  cargo. 
This  case  was  followed  in  the  subsequent 
case  of  Tlui  Eitgehie,  L.  R.  4  A.  &  E.  123, 
where  the  circumstances  were  similar  to 
those  in  the  case  of  The  Edward  Olivert 
except  that  the  proceeds  of  the  cargo  were 
not  in  Court,  and  the  cargo-owners  had 
bought  up  the  bonds,  and  were  plaintiffs 
in  the  action.  See  also  The  Daring^  L.  R. 
2  A.  &  E.  260  ;  The  rhi4tggla,  [1898]  P.  1, 
in  which  latter  case  the  decision  in  The 
Edward  Oliter  is  commented  on  and  dis- 
tinguished. In  the  case  of  La  Co^nttaneia 
(2  W.  Rob.  405,  460,  4  No.  Ca.  285)  there 
were  thi-ee  bonds,  the  first  on  the  ship 
only,  the  second  on  the  cargo  only,  and 
the  third  on  the  ship  only.  The  Court 
held  that  the  first  and  thiixl  bonds  must 
be  defi-ayed,  in  oi-der  of  priority  of  date, 
exclusively  out  of  the  proceeds  of  the  ship, 
and  that  if  those  proceeds  should  prove 
insufficient  to  cover  the  two  bonds  in 
question,  the  loss  must  fall  on  the  bond- 
holders, as  they  had  themselves  chosen  to 
limit  their  security  to  the  ship  alone,  and 
there  was  no  principle  of  law  enabling 
them  to  extend  that  security  beyond  the 
express  terms  of  the  bonds  (i.<r.,  either  to 
the  freight  or  the  cargo).  The  second 
bond  was  held  to  amount  in  effect  to  a 
bond  on  the  ship,  freight,  and  cargo  ;  and 
it  seems  that  it  bore  date  the  same  day  as 
the  first  bond.  The  Court  appears,  from 
the  report  of  the  case,  to  have  directed 
that  the  last  bond  and  the  first  bond 
should  be  paid  out  of  the  proceeds  of  the 
ship  in  the  first  inst^mce,  and  that  if  the 
remaining  proceeds  of  the  ship  were  not 
sufficient  to  discharge  the  second  bond, 
that  then  recourse  should  be  had  to  the 
freight  and  cargo  in  order  to  meet  the 
deficiency.  See  The  Kamak^  L.  R.  2 
A.  &  E.  310. 
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Jurisdiction 
of  the  Court 
of  Chancery. 


of  that  decision.  They  have  a  right  to  say  that,  by  law,  the  cargo,  thongh 
legally  hypothecated,  cannot  be  touched  till  the  ship  and  freight  have  been 
exhausted.  They  are  strangers  to  all  previous  bonds  on  ship  and  freight/' 
The  result  of  the  decision  was,  that  the  only  fund  available  for  the 
payment  of  the  first  bond  was  almost  entirely  exhausted  by  the  payment 
of  the  last  bond. 

In  some  cases,  where  the  contract  of  bottomry  was  founded  on  fraud,  or 
where  equities  attached  to  the  contract  which  could  not  be  satisfactorily 
dealt  with  by  the  Court  of  Admiralty,  the  Court  of  Chancery  would  assume 
jurisdiction,  and  give  relief  upon  bottomry  bonds  (/).  Now,  however, 
that  all  the  Divisions  of  the  High  Court  have  the  same  jurisdiction, 
circumstances  can  rarely  arise  rendering  a  resort  to  the  Chancery  Division 
necessary  or  expedient. 


(/)  See  Maude  and  Pollock  on  Ship- 
ping, 4th  ed.  vol.  i.  p.  577  ;  6la$cott  v. 
Lang,  8  Sim.  358,  3  Myl.  &  Cr.  451  ; 
Hussey  y, Christie,  13  Ves.  594, 9  East,  426; 


DunfianY,  JiPCalmvttt,  3  Beav.  409;  Dobson 
V.  Lyall,  8  Jur.  969, 3  Myl.  &  Cr.  453,  n.  (A), 
2  Phill.  323,  n.  (a)  ;  Dandy  v.  Turner,  1 
Eq.  Cas.  Abr.  372. 


CHAPTER  IV. 


DAMAGE. 


The  Court  of  Admiralty  always  exercised  undisputed  jnrisdiction  over  Ori^nnal 
torts  committed  by  its  own  subjects  (a)  on  the  high  seas,  but  the  ancient  jurisdiction. 
statntes  expressly  prohibited  it  entertaining  any  cause  of  action  arising 
within  the  body  of  a  county  (b).  So  far,  however,  as  related  to  the  juris- 
diction of  the  Court  in  cases  of  damage,  this  prohibition  was  almost  entirely 
done  away  with  prior  to  the  transfer  of  the  jurisdiction  of  the  Admiralty 
Coart  to  the  High  Court  of  Justice. 

The  8  &  4  Yict.  c.  65,  s.  6,  enacts  that  the  Court  of  Admiralty  shall  have  Extended  by 

jurisdiction  to  decide  all  claims  and  demands  whatsoever  in  the  nature  of  ^  ^J*  ^*^*^* 

damage  received  by  any  ship  or  sea-going  vessel,  and  to  enforce  payment 

thereof,  whether  such  ship  or  vessel  may  have  been  within  the  body  of  a 

county,  or  upon  the  high  seas,  at  the  time  the  damage  was  received  in 
respect  of  which  such  claim  is  made.    The  Admiralty  Court  Act,  1861  (24  And  the 

Vict.  c.  10),  s.  7,  enacts  that  the  Court  of  Admiralty  shall  have  jurisdiction  '^Qrigoi^^ 
over  any  claim  for  damage  done  by  any  ship  (c). 

It  ia  to  be  observed  that  in  the  8  <&  4  Yict.  o.  65,  the  term  '^  ship  or  sea- 
going vessel"  is  xx9ed{d) ;  in  the  Admiralty  Court  Act,  1861,  the  term 
**  ship  ^'  (e)  is  used.    By  the  second  section  of  the  latter  Act  it  is  declared 
that  for  the  purposes  of  the  Act  the  term  ^*  ship  *'  shall  include  *^  any  The  con- 
description  of  vessel  used  in  navigation  not  propelled  by  oars."    These  ^u™*^J*?°J^ 
statutes  gave  the  Court  of  Admiralty  jurisdiction  in  cases  where  damage 

(a)  See  the  judgment  of  Lord  StoweU 
in  The  HermUs,  2  Dod.  371,  and  the 
judgments  dellTeied  in  the  House  of 
Lords  in  The  Zeta,  [1893]  A.  C.  468  ; 
The  Mecca,  [1895]  P.  95,  at  pp.  106,  107; 
and  infra,  p.  74,  n.  (w).  The  Court  has 
jurisdiction  to  entertain  a  suit  for  damages 
for  assault  and  battery  committed  on  the 
high  seas  ;  and  actions  have  frequently 


been  instituted  against  masters  of  ships 
by  marinera,  to  recover  damages  for  ill- 
treatment.  The  proceedings  are  in  per- 
witam,  and  the  trial  usually  takes  place 
in  the  ordinary  way  before  the  judge 
alone.  See  Chitty's  General  Practice, 
voL  2,  p.  513  ;  The  Aginamrt,  1  Hagg. 
271 ;  The  Lowther  Castle,  1  Hagg.  385  ; 
The  JSnchantre**,  1  Hagg.  395.  See  The 
Jtuckcrs,  4  Hob.  73,  and  a  learned  note 
by  the  reporter,  in  which  the  ancient 
practice  of  the  Court  respecting  trial  by 
jury  is  discussed. 

(A)  13  Rich.  2,  St.  1,  c.  6  ;  15  Rich.  2, 
c  3  ;  VelthoMvn  v.  Ormeley,  3  T.  R.  315  ; 
The  Eliza  Jane,  3  Hagg.  335 ;  and   sec 


supra.  Introduction,  p.  5. 

(c)  This  section  has  been  held  to  confer 
jurisdiction  in  re8i)ect  of  damage  done  by 
a  steam  tug  to  a  barge  in  the  basin  of  the 
Royal  Albert  Dock,  a  dock  communicating 
by  gates  with  the  river  Thames.  Reg,  v. 
The  Judge  of  the  City  if  Lititdoti  djurt, 
51  L.  J.  Q.  B.  305,  8  Q.  B.  D.  609,  611. 
See  TJie  Lemhtgton,  2  Asp.  475.  As  to 
this  section  applying  to  foreign  ships,  soo 
The  Mecca,  [1895]  P.  95,  at  p.  113. 

(d)  As  to  the  meaning  of  the  word 
**  vessel,"  see  Hedges  v.  The  LimdoK  antl 
St.  Kathenne  Dock*  Co,,  16  Q.  B.  D.  597. 

(e)  In  Ex  parte  I\frgv90H,  L.  R.  6  Q.  B. 
280,  the  Court  of  Queen's  Bench  seemed 
to  think  that  every  vcf^scl  tliat  in  the 
course  of  its  onlinary  employment  goes  to 
sea  must  be  deemed  to  be  a  ship  within 
the  meaning  of  the  M.  S.  Act,  1854.  Sec 
also  The  C,  8,  Butler,  L.  R.  4  A.  &  E. 
238.  In  The  Mai;  7  P.  D.  126,  the  Court 
of  Api>eal  seemed  disinclined  to  adopt  the 
above  definition  of  a  ship. 
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was  received  in  a  collision  by  "  a  ship  or  sea-going  vessel "  within  the 
meaning  of  the  former  Act,  although  the  vessel  with  which  it  came  into 
collision  was  not  a  **  ship  "  within  the  meaning  of  the  latter  Act  (/)  ;  and 
in  cases  where  damage  was  done  bj/  a  •*  ship  *'  within  the  meaning  of  the 
latter  Act,  although  the  craft  with  which  it  came  into  collision  was  not  a 
"  ship  or  sea-going  vessel  '*  within  the  meaning  of  the  former  Act.  The 
7th  section  of  the  Admiralty  Court  Act,  1861,  was  held  to  apply  to  a  case 
where  the  damage  was  done  by  a  steam  vessel  to  a  barge  (ff) ;  before  the 
passing  of  that  Act  it  was  held  that  the  Gth  section  of  the  3  &  4  Yict. 
c.  65,  did  not  apply  to  a  case  where  damage  was  received  by  a  barge  (A). 
Neither  of  the  statutes  apply  to  a  case  of  collision  between  two  lighters 
propelled  by  oars  only,  occurring  in  the  body  of  a  county  (t).  If  by  the 
negligent  navigation  of  the  ship  proceeded  against  damage  has  been  caused 
to  the  plaintiff's  ship,  an  action  may  be  maintained,  notwithstanding  that 
the  two  vessels  may  not  have  been  in  actual  contact  (k). 

Damage  done  by  a  ship  to  a  pier  or  breakwater  has  been  held  to  fall 
within  the  7th  section  of  the  Admiralty  Court  Act,  1861  (/),  and  it  must 
now  be  considered  as  settled  law  that  under  the  Gth  section  of  the  8  &  4 
Yict.  c.  65,  the  Admiralty  Court  acquired  jurisdiction  to  entertain  a  claim 
for  damage  received  by  a  ship  by  collision  with  a  pierhead  within  the 
body  of  a  county  (m).    In  a  case  where  the  anchor  of  a  ship  fouled  a 


(/)  Purkh  V.  Flower,  L.  B.  9  Q.  B. 
114. 

(j7)  Tfw  MalHna,  Lush.  493  ;  Br.  &  L. 
57. 

(/r)  The  BUhao,  Lubh.  149.  In  cases 
where  the  collision  occurs  upon  the  high 
Keas,  the  provisions  of  the  statutes  are  of 
little  moment,  for  then  the  Court  may 
proceed  by  virtue  of  its  original  jurisdic- 
tion.    Tlie  Sarah^  Lush.  549, 

it)  Ecerai'd  v.  Kendall,  L.  R.  5  C.  P. 
428. 

(A)  Th^  Indiigtrie,  L.  R.  3  A.  &  E.  303 ; 
The  Silvers,  1  P.  D.  117  ;  The  Jiatarier, 
1  Spks.  378  ;  9  Moo.  P.  C.  C.  286  :  Ttie 
Port  Vicfona,  [1902]  P.  25.  In  Robmn  v. 
The  Owner  of  Tlie  Kate,  21  Q.  B.  D. 
13,  a  pile-driving  machine  on  the  bank  of 
a  river  was  damaged  by  the  sailing  gear 
of  a  vessel  afloat  in  the  river.  The 
Queen's  Bench  Division  refused  to  grant 
a  rule  calling  upon  the  judge  of  a  County 
Court  having  Admiralty  jurisdiction  to 
entertain  a  cause  of  damage  brought 
against  the  vessel  to  recover  for  the 
damage  done. 

(/)  The  Ej^ceUior,  L.  R.  2  K.k  E.  268  ; 
The  llila,  L.  R.  2  A.  &  E.  29,  n. ;  The 
Sinqunn,  5  P.  D.  241.  So  damage  to  a 
mooring  dolphin  is  within  the  section. 
The  Albert  Edward,  44  L.  J.  Adm.  49  ; 
free  also  The  Oetnria  Stella,  6  Asp.  182 : 
The  Swift,  [1901]  P.  168  ;  TJie  Indus,  12 
P.  D.  46.  But  it  seems  to  be  open  to 
doubt  whether  the  Court  can  entertain 
an  action  for  damage  done  to  a  pier  in 
foreign  territory  except  pursuant  to  the 
agreement  of  the  j)artie8  (see  The  J/. 
Moxhum,   1    P.   D.   107),  or    whether  a 


maritime  lien  can  exist  in  such  a  case. 
"  I  think  it  is  of  the  essence  of  the  rule 
that  the  damage  in  resi)ect  of  which  a 
maritime  lien  is  admittea  must  be  either 
the  direct  result  or  the  natural  conse- 
quences of  a  wrongful  act  or  manoeuvre 
of  the  ship  to  which  it  attaches.  Such  an 
act  or  manoeuvre  is  necessarily  due  to 
the  want  of  skill  of  the  persons  by  whom 
the  vessel  is  navigated  ;  bat  it  is  in  the 
language  of  maritime  law  attributed  to 
the  ship  because  the  ship  in  their  negli- 
gent or  unskilful  hands  is  the  instrument 
which  causes  the  damage."  Per  Lonl 
Watson,  Curne  v.  M'Knight,  [1897]  A.  C. 
97,  at  p.  107. 

(//*)  See  Th/i  Zeta,  [1893]  A,  C.  468. 
That  case  was  an  action  in  personam 
brought  in  the  Admiralty  Division  on  be- 
half of  the  owners  of  the  steamship  Zeta 
against  the  Mersey  Docks  and  Harbour 
Board,  in  which  the  plaintiff  recovered 
between  200Z.  and  300/.  for  damages  to  The 
Zetu  caused  by  a  collision  with  the  pier- 
head of  an  inner  dock  at  Liverpool  belong- 
ing to  the  defendants ;  but  the  President  of 
the  Admiralty  Division,  dealing  with  the 
co6tj$  of  the  action,  refused  the  plaintifEs 
their  costs  on  the  ground  that  under  sect  3 
of  the  County  Courts  Admiralty  Juris- 
diction Act,  1868,  as  amended  by  sect.  4 
of  the  County  Courts  Admiralty  Juris- 
tUction  Act,  1869,  the  action  might 
have  been  brought  in  a  County  Court 
having  Admiralty  jurisdiction  ;  see  [1 89 1  ] 
P.  216.  On  appeal  the  Court  of  Appeal 
reversed  this  order  of  the  Court  below 
as  to  costs,  the  majority  of  that  Court 
holding  that  neither  the  Admiralty  Court 


DAMAGE. 


75 


submarine  telegraph  cable,  and  the  crew  of  the  ship,  under  the  direction  of 
the  master,  cut  the  cable  in  order  to  clear  the  anchor,  when  the  anchor 
might  have  been  cleared  without  cutting  the  cable,  it  was  held  that  the 
owners  of  the  cable  were  entitled  to  proceed  against  the  ship  in  the 
Admiralty  Conrt  for  the  damage  done  to  the  cable  (n). 

Before  the  Judicature  Acts  the  Court  of  Admiralty  had  not  juris- 
diction to  entertain  an  action  instituted  by  the  owners  of  a  ship 
damaged  by  collision  with  another  ship  against  the  pilot  of  the  other 
ship  (o). 

It  is  submitted  that  the  3  &  4  YicL  c.  65  and  24  Vict.  c.  10  were  Damage  from 
intended  to  confer  jurisdiction  upon  the  Admiralty  Court  only  in  cases  ^^^^^^ 
where  the  cause  of  action  arose  out  of  tort,  and  that  in  that  Court  a  suit 
could  not  have  been  instituted  for  the  purpose  of  recovering  compensation 


contract. 


nor  the  Admiralty  side  of  a  Ck)unty  Court 
had  jurisdiction  to  entertain  the  action, 
which  could  only  have  been  tried  by  a 
judge  of  the  Admiralty  Division  sitting  as 
a  judge  of  the  High  Conrt  under  his  com- 
mon law  jurisdiction,  [1892]  P.  285.  On 
appeal  to  the  House  of  Lords  the  order  of 
the  Admiralty  Division  as  to  costs  was  re- 
stored.  The  actual  question  for  decision  in 
the  House  of  Lords  was  therefore  whether 
in  such  a  case  a  County  Court  having  Admi- 
ralty jurisdiction  had  jurisdiction  ;  but 
the  decision  of  that  question  involved  the 
further  question  whether  the  action  was 
one  that  the  Court  of  Admiralty  could 
have  entertained.  The  following  passage 
occurs  in  the  judgment  of  Lord  Herschdl, 
L.C. :  "  My  Lords,  some  light  is,  I  think, 
thrown  upon  the  question  of  Admiralty 
jurisdiction  by  a  study  of  the  cases  in 
¥rhlch  prohibitions  were  issued  by  the 
Common  Law  Courts.  They  were  fre- 
quently granted  upon  the  ground  that  the 
wrong  complained  of  arose  not  on  the 
high  seas  but  within  the  ordinary  juris- 
diction of  the  common  law  ;  but  no  case 
was  cited  to  your  Lordships  in  which  a 
prohibition  had  been  granted  to  restrain 
the  exercise  of  jurisdiction  by  the  High 
Court  in  relation  to  a  wrong  committed 
upon  the  high  seas.  It  is  not  necessary 
in  the  present  case  to  determine  the 
bounds  of  the  jurisdiction  exercisable  by 
the  Court  of  Admiralty  as  regards  acts 
committed  on  the  high  seas.  It  is  enough 
to  say  that  I  cannot  regard  it  as  estab- 
lished that  in  the  year  1840  its  jurisdic- 
tion in  the  case  of  damage  received  by  a 
ship  was  limited  to  damage  received  by  a 
collision  with  another  vessel.  I  can  ftnd 
no  grounds  either  on  principle  or  autho- 
rity for  such  a  limitation.  Nor  is  it  neces- 
sary to  decide  whether  the  Court  of 
Admiralty  possessed  jurisdiction  in  a  case 
similar  to  the  present  prior  to  the  Act  of 
1840,  supposing  the  damage  had  been 
snstained  on  the  high  seas.  .  .  .  This  pro- 
position was  the  sole  justification  alleged, 
and  I  can  see  no  other  for  giving  to  the 


language  of  that  statute  the  very  re- 
strictetl  interpretation  adopted  by  Dr. 
Lushington.  Even  if  its  operation,  where 
the  words  are  construetl  acconling  to  their 
natural  meaning,  be  to  enlarge  the  juris- 
diction of  the  Court  of  Admiralty  in  the 
case  of  damage  receiveil  by  a  ship  upon 
the  high  seas,  there  is  nothing  in  the 
frame  of  the  enactment  to  indicate  that 
this  was  not  the  intention  of  the  Legis- 
lature, though  no  doubt  its  chief  object 
may  have  b^n  to  extend  the  jurisdiction 
which  existed  in  the  case  of  damage 
received  in  the  case  of  ships  upon  the 
high  seas  to  damage  receivetl  in  the  body 
of  a  county.  It  does  not  provide  in  terms 
for  an  extension  to  cases  where  the  occur- 
rence is  within  the  body  of  a  county,  of 
the  jurisdiction  which  would  exist  if  the 
occurrence  had  been  upon  the  high  seas  ; 
but  it  gives  jurisdiction  in  certain  cases 
*  whether  the  ship  may  have  been  within 
the  body  of  a  county  or  upon  the  high 
seas.*"  [1898]  A.  C.  468,  at  pp.  485— 
487 

(i)  The  Clara  Killam,  L.  R.  S  A.  & 
B.  161.  8.  P.  The  Qilorie,  2eth  March, 
1895.  See  now  the  Submarine  Tele- 
graph Act,  1886  (48  &  49  Vict.  c.  49), 
making  the  unlawfully  and  wilfully  break- 
ing or  injuring  certain  submarine  tele- 
graph cables  a  misdemeanour,  and  sect. 
10  of  that  Act,  saving  the  effect  of  any 
other  provision  existing  "  at  common  law 
or  under  Act  of  Parliament  or  under  the 
law  of  any  British  possession  for  the 
protection  of  submarine  cables."  See 
Currie  v.  M'Kulght,  [1897]  A.  C.  97. 

(o)  The  Alexnndrutj  L.  R.  3  A.  &  E. 
574 ;  Beg.  v.  Tlie  Judge  of  the  City  of 
London  Court,  [1892]  1  Q.  B.  273.  It  is 
difficult  to  imderstand  the  grounds  of 
decision  in  the  first-mentioned  case,  inas- 
much as  the  defendant  in  the  action  was 
not  a  Trinity  House  pilot,  and  was  not 
protected  by  the  provisions  of  the  M.  S. 
Act,  1854,  s.  373.  But  the  question  seems 
to  be  no  longer  of  any  practical  import- 
ance, because  the  Admiralty  Division  has 
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for  damage  occasioned  by  the  negligent  performance  of  a  contract,  except 
where  the  negligence  was  of  snch  a  natare  as  to  give  a  right  of  action 
independently  of  contract.  Thns  the  Court  of  Admiralty  refused  to 
entertain  a  suit  for  damage  occasioned  by  the  negligence  of  a  tug  in 
towing  a  ship  aground  (j>).  The  Court  would  not,  however,  decline  juris- 
diction simply  on  the  ground  that  the  negligence  complained  of  con- 
stituted a  breach  of  contract,  if  it  was  at  the  same  time  actionable 
independently  of  contract  (q).  The  Court  has  no  jurisdiction  under  the 
7  th  section  of  the  Admiralty  Court  Act  to  entertain  an  action  in  rem  by 
the  owners  of  cargo  against  the  vessel  on  which  it  was  laden  for  damage 
done  to  such  cargo  (r). 

It  has  been  held  that  damage  includes  personal  injury  ;  and  that  a  diver 
who  was  injured  by  the  paddle-wheel  of  a  steamship  owing  to  the  negligence 
of  those  in  charge  of  the  steamship,  was  entitled  to  bring  an  action  of 
damage  against  the  steiunship  (s).  But  an  action  of  damage  against  a 
foreign  ship  brought  by  a  seaman,  who  had  sustained  personal  injuries  by 
falling  down  the  hatchway  of  the  ship  at  a  time  when  the  ship  was  within 
the  body  of  a  county,  was  dismissed  for  want  of  jurisdiction,  the  Court 
being  of  opinion  that  the  damage  sustained  was  not  ^'  damage  done  by  a 
ship"  within  the  meaning  of  the  7th  section  of  the  Admiralty  Court  Act, 
1861  (/). 


nowaU  the  jurisdiction  of  the  High  Court 
of  Justice,  and  a  King's  Bench  action  in 
jtetttoiuim  against  the  pilot  can  be  com- 
menced  and  carried  on  there,  subject  to 
the  power  of  transfer.  It  seems  to  be 
doubtful  whether  a  Trinity  House  pilot  is 
liable  to  be  sued  at  all  for  neglect  or  want 
of  skill  except  on  his  bond,  but  this  point 
seems  never  to  have  been  raised  before 
the  Courts.  See  Flower  v.  Bradley,  44 
L.  J.  Ex.  1,  where  an  action  against  a 
pilot,  who  appears  to  have  been  a  Trinity 
House  pilot,  was  held  not  to  be  an  Ad- 
miralty action  within  the  Admiralty 
jurisdiction  of  the  County  Courts, 

(»)  Tluf  Bobrrt  PoWyBT,&l„9Q.  But 
in  the  case  of  TJt/t  Nightwatch,  liush.  542, 
a  sailing  vessel,  by  the  improper  naviga- 
tion of  a  steam  tug  which  was  towing  her, 
came  into  coUision  with  another  ship  and 
sustained  damage ;  and  in  that  case  the 
Court  held  that  it  had  jurisdiction  to 
entertain  a  suit  instituted  by  the  owners 
of  the  sailing  ship  against  the  steam  tug. 
It  is  difficult  to  discover  the  principle  of 
the  distinction  in  the  two  cases.  The 
cases  may  be  reconciletl  by  supposing 
that  the  Court  considered  that  in  the 
one  case  there  was  evidence  of  actionable 
negligence  independently  of  any  breach 
of  contract,  and  that  in  the  other  case 
the  cause  of  action  rested  simply  upon 
breach  of  contract.  At  the  same  time  it 
its  difficult  to  see  what  evidence  there  was 
of  actionable  negligence  independently  of 
contract  in  the  case  of  The  XlglUioatch, 
In  the  judgment  in  The  Robert  Pow  Dr. 
Lushington  seemed  to  attach  a  limited 


and  technical  meaning  to  the  word 
danmge  used  in  the  statutes;  but  any 
observations  by  him  on  that  point  are 
in  conflict  with  the  view  on  the  construc- 
tion of  the  statutes  taken  in  the  House  of 
Lords  in  the  case  of  The  Zeta,  [1893] 
A.  C.  468,  and  the  decision  in  Th^  Robert 
Pow,  unless  it  is  to  be  supported  on  the 
ground  that  the  claim  was  a  claim  for 
breach  of  contract,  cannot  now  be  con- 
sidered as  law. 

iq)  r/tcJ^wit/7,  Lush.  224  :  TJie  Energy, 
L.  K.  H  A.  &  E.  48.  In  that  case  the 
Court  entertained  a  suit  instituted  by  a 
ship  against  a  steam  tug  which  had  her 
in  tow. 

(r)  The  Viet4fria,  12  P.  D.  105. 

(*)  The  Sylph,  L.  R.  2  A.  &  E.  24.  This 
case  was  followed  by  the  Judicial  Com- 
mittee in  the  case  of  The  Beta,  L.  B.  2 
P.  C.  447.  But  see  Smith  v.  Brown, 
L.  R.  6  Q.  B.  729,  where  the  Court  of 
Queen's  Bench  dissented  from  the  decision 
in  The  Beta.  See  The  FrancoHiu,  2  P.  D. 
163,  where  the  whole  matter  is  discussed ; 
and  The  Vera  Cruz,  10  App.  Cases,  59,  72 
(;w/-  Lord  Blackburn)  :  The  Theta,  [1894] 
P.  289 ;  and  Tluf  Zeta,  [1893]  A.  C.'468. 
In  Tlie  Freda,  Adm.  Div.  March  24, 1887, 
an  action  in  rem,  brought  to  recover  for 
personal  injuries  caused  by  the  faU  of  a 
sack  which  was  being  unloaded  by  the 
tackle  and  winch  of  the  ship  proceeded 
against,  was  tried  without  any  objection 
being  raised  to  the  jurisdiction. 

(0  Thr  TTuia,  [1894]  P.  280.  See 
Carrie  v.  M^KnigU,  [1897]  A.  C.  97. 
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Whether  damage  incladed  a  claim  under  Lord  Campbell's  Act  (w)  for  Claim  for 
damages  in  respect  of  the  death  of  a  person  caused  by  wrongful  act,  neglect,  ^°*  ^^  ^*^^- 
or  default,  is  a  question  upon  which  there  was  until  recently  a  conflict  of 
authority.  Sir  Robert  Phillimore,  in  the  case  of  The  Ouldfaxe  (x\  held 
that  the  Court  of  Admiralty  had  jurisdiction  to  entertain  such  a  suit.  In 
Smith  V.  Brown  (y)  the  Court  of  Queen's  Bench  decided  that  the  Court  of 
Admiralty  had  no  such  jurisdiction,  and  granted  a  prohibition  to  the  judge 
of  that  Court  to  prohibit  him  from  entertaining  a  suit  under  Lord  Camp- 
bell's Act.  This  decision  of  the  Queen's  Bench  was  not  appealed  from,  and 
it  was  regarded  as  the  ruling  decision  until  after  the  passing  of  the  Judi- 
cature Acts,  when,  the  Admiralty  Division  not  being  subject  to  be  prohibited 
by  the  Queen's  Bench  Division,  the  question  was  again  raised  before  Sir 
Robert  Phillimore  in  the  case  of  The  Franconia,  and  he  adhered  to  the 
opinion  he  had  expressed  in  The  Guldfaxe  (z).  The  case  of  The  Framonia 
was  carried  to  the  Court  of  Appeal,  where  the  judges  being  equally 
divided,  the  judgment  of  Sir  Robert  Phillimore  was  affirmed.  Seven 
years  after  the  decision  in  The  Framonia  the  question  was  again  raised 
in  the  case  of  The  Vera  Cruz{a\  and  in  that  case  the  Court  of  Appeal, 
not  considering  itself  bound  by  its  former  decision  in  The  Framonia, 
pronounced  against  the  jarisdiction  of  the  Admiralty  Division  to 
entertain  actions  in  rem,  instituted  to  recover  damages  under  Lord 
Campbell's  Act.  On  appeal  the  House  of  iiords  affirmed  the  de- 
cision in  the  Court  of  Appeal.  Therefore  actions  in  rem  to  recover 
for  loss  of  life  can  no  longer  be  instituted  in  the  High  Court  of 
Justice  (&). 

The  Admiralty  Division  now  possesses  not  only  all  the  jurisdiction  which*  jurisdiction 
the  High  Court  of  Admiralty  formerly  possessed,  but  also  all  the  jurisdic-  pos^^  by 
tion  ordinarily  exercised  by  the  other  Divisions  of  the  High  Court  (r).   Division  in 
Therefore    any  action  in  personam  may  be  brought  in  the  Admiralty  common  with 
Division,  and  may  be  heard  and  determined  there,  subject  to  the  power  Di^^gions. 
of  transfer  (i),  and  no  question  can  arise  as  to  the  jurisdiction  of  the 
Division  in  any  such  actions  (e).    But  in  actions  in  rem  the  High  Court 
has  no  greater  jurisdiction  than  the  Court  of  Admiralty  had  prior  to  the 
passing  of  the  Judicature  Acts. 

Since  the  Admiralty  Court  Act,  18C1,  the  Court  of  Admiralty  has  enter-  Jurisdiction 
tained  suits  for  collision  between  British  ships  in  foreign  inland  waters  (/).  ^^  foreign 

wRterSi  ftnci 
over  foreign 

(«)  9  &  10  Vict.  c.  93.  and  17.    See  77w»  Gertrude,  The  Baron   ^^^P^' 

(a-)  L.  R.  2  A.  &  E.  325.    In  the  case  Aberdare,  13  P.  D.  105  ;  TIte  Orwell,  13 

of  The  Explorer,  L.  R.  3  A.  &  E.  289,  the  P.  D.  80  ;  TJie  Reeeptu,  [18931    P.   255. 

Court  of  Admiralty  upheld  its  jurisdiction  See  Pinney  v.  Hunt,  6  Ch.  D.  9^. 

in  a  case  where  the  deceased  persons  were  (d)  The  Judicature  Act,   1873,  s.  86. 

aliens  forming   part  of  the  crew  of    a  The  Judicature  Act,  1875,  s.  11,  sub-sect  2. 

foreign  ship  which  had  been  damaged  and  Order  XLIX.,  rule  1. 

in  consequence  had  sunk  on  the  high  seas.  (/?)  Actions  hi  jferstmam   under  Lortl 

See   Daridgon  v.   Hill,   [1901]   2   K.  B.  CampbelFs    Act,    actions    in    personnm 

606.  against  pilots,  and  actions  in.  personam 

(y)  L.  R.  6  Q.  B.  729.  for  dams^  to  ships  arising  out  of  breach 

(z)  2  P.  D.  163.  of  contract,  may  therefore  now  be  brought 

(a)  32  W.  R.  784.  in  the  Admiralty  Division.  irres|)ective  of 

(ft)  10   App.    Cases,    59.      See   infra,  the  provisions  of   the  Admiralty  Court 

p.  121,  n.  (a).  Acts. 

(<?)  The  Judicature  Act,  1878,  ss.   16  (/)  Tlie  Diana,  Lush.  539. 
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The  Admiralty  Court  from  ancient  times  exercised  jarisdiction  in  cases  of 
collision  between  foreign  vessels  on  the  high  seas  {g)  ;  and  since  the 
Admiralty  Conrt  Act,  1861,  it  has  entertained  suits  for  collision  between 
foreign  ships  in  foreign  waters  (A),  and  between  an  English  and  a  foreign 
ship  in  foreign  waters  (t). 

The  C88th  section  of  the  Merchant  Shipping  Act,  1894,  provides  that 
whenever  any  injury  has  in  any  part  of  the  world  been  caused  to  any 
property  belonging  to  Her  Majesty,  or  to  any  of  Her  Majesty's  subjects,  by 
any  foreign  ship,  and  at  any  time  thereafter  that  ship  is  found  in  any  port 
or  river  of  the  United  Kingdom,  or  within  three  miles  of  the  coast  thereof, 
a  judge  of  any  Court  of  Record  in  the  United  Kingdom,  and  in  Scotland 
the  Court  of  Session  and  also  the  sheriff  of  the  county  within  whose  juris- 
diction the  ship  may  be,  may,  upon  its  being  shown  to  him  by  any  person 
applying  summarily  that  the  injury  was  probably  caused  by  the  misconduct 
or  want  of  skill  of  the  master  or  mariners  of  the  ship,  issue  an  order  directed 
to  any  officer  of  customs,  or  other  officer  named  by  the  judge.  Court,  or 
f^heriff,  requiring  him  to  detain  the  ship  until  such  time  as  the  owner, 
master,  or  consignee  thereof  has  made  satisfaction  in  respect  of  the  injury, 
or  has  given  security,  to  be  approved  by  the  judge,  Court,  or  sheriff,  to  abide 
the  event  of  any  action,  sm't,  or  legal  proceeding  that  may  be  instituted  in 
respect  of  such  injury,  and  to  pay  all  costs  and  damages  that  may  be 
awarded  thereon  ;  and  any  officer  of  customs  or  other  to  whom  the  order  is 
directed  shall  detain  the  ship  accordingly. 

The  section  also  provides  that  where  it  appears  that  before  any  application 
can  be  made  under  the  section  the  ship  in  respect  of  which  the  application 
is  to  be  made  will  have  departed  from  the  limits  of  the  United  Kingdom 
or  three  miles  from  the  coast  thereof,  the  ship  may  be  detained  for  such 
time  as  will  allow  the  application  to  be  made,  and  the  result  thereof  to  be 
communicated  to  the  officer  detaining  the  ship,  and  that  officer  shall  not 
be  liable  for  any  costs  or  damages  in  respect  of  the  detention  unless  the 
same  is  proved  to  have  been  made  without  reasonable  grounds.  The  object 
of  these  provisions  seems  to  be  merely  to  detain  a  foreign  ship  for  security, 
and  prevent  her  departure  until  bail  be  given,  in  order  to  enable  the  Courts 
of  the  United  Kingdom  to  proceed  to  a  decision  upon  the  case  {h). 


(jf)  T?ie  JohoHH  FnederleU,  1  W.  Rob. 
^^5.  Where  a  collision  between  a  British 
and  a  foreign  ship  occurs  on  the  high  seas, 
the  CJourt  will  not  allow  the  owners  of  the 
foreign  ship  to  plead  in  their  defence  a 
law  different  from  the  law  administered 
\T\.  this  country.  Ofii,  Stfum  Nam{fati4m 
Co.  V,  Gulllou,  11  M.  A:  W.  877,  895  ;  Tite 
J^an,  6  P.  D.  148.  See  also  The  Chartered 
Bank  of  India  v.  llie  Nethei'la ndts  Steam 
Xarigation  Co.,  10  Q.  B.  D.  r»21  ;  and  as  to 
<M)lli8ions  in  territorial  w^aters,  see  The 
M,  Moxhain,  1  P.  D.  43, 107  ;  The  Machhi, 
Nov.  1884,  Adm.  Court ;  Imp,  Jap. 
/rW.  V.  P.  J5-  O,  S.  y.  (\,  [1895]  Ai)p. 
Cas.  644. 

(A)  Tlie  Cdftriery  Lush.  541.  In  the 
case  of  The  Ida,  Lush.  9,  a  case  decided 
before  the  passing  of  the  Admiralty  Court 
Act,  18G1   (two  foreign  ships  in  a  Turkish 


river,  115  miles  from  the  sea).  Dr.  Lushing- 
ton  said  :  **  it  is  enough  to  say  that  this 
C-ourt  has  not  taken  cognizance  of  torts  in 
any  foreign  river,  except  in  Turkish  waters, 
where  special  ])ix)visioiis  are  applicable  ; 
that  the  Court  is  not  anxious  to  extend  its 
jurisdiction  over  foreign  waters."  As  to 
this  cnaej  see  The  Zeta,  [1S93]  A.C.  468,  at 
pp.  480—481  :  TJtr  Mali  Ico,  L.  R.  2  A.  & 
E.  356,  where  the  collision  occurrcil  in  the 
Bo«phoru8. 

(/)  The  Diana,  Lush.  539  :  The  IlalUy, 
L.  R.  2  P.  C.  193  ;  and  see  The  Zurbnratt. 
(No.  4787),  in  which  the  vessel  arrestecl 
was  a  Spanish  vessel,  and  the  collision 
occurred  in  the  Guadalquivir. 

{k)  These  provisions  follow  and  extend 
the  earlier  provisions  of  1  &  2  Geo.  4,  c.  75, 
8.  2.  Whether  the  statute  operates  to 
confer   xii^n   the   Courts   to  which  the 
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The  form  of  security  is  not  given  by  the  statute  ;  but  by  the  same  section 
of  the  Merchant  Shipping  Act,  1894:(/),  it  is  provided  that  the  person 
giving  security  shall  be  made  defendant  or  defender,  and  shall  be  stated  to 
be  the  owner  of  the  ship  that  has  occasioned  the  damage ;  and  the  pro- 
duotion  of  the  order  of  the  judge,  Court,  or  sheriff  made  in  relation  to  the 
security  shall  be  conclusive  evidence  of  the  liability  of  the  defendant  or 
defender  to  the  proceeding.  It  would  seem  that  although  the  order  for 
security  may  be  made  by  any  of  the  Courts  mentioned  in  the  088th  section, 
yet  the  action  must  be  brought  in  a  Court  having  jurisdiction  to  decide 
the  question  of  liability.  Section  692  of  the  Merchant  Shipping  Act,  1894, 
provides  that  where,  under  that  Act,  a  ship  is  to  be  or  may  be  detained,  any 
commissioned  officer  on  full  pay  in  the  naval  or  military  service  of  Her 
Majesty,  or  any  officer  of  the  Board  of  Trade,  or  any  officer  of  customs,  or 
any  British  Consular  officer,  may  detain  the  ship  (m). 

The  Court  will  decline  to  exercise  jurisdiction  over  a  vessel  the  property  No  jurisdic- 
of  a  foreign  sovereign,  because  the  proceeding  against  the  property  is  fJJJJJ,-^^^ 
to  be  regarded  as  a  proceeding  to  fix  liability  on  the  owner  through  the  national 
property,  and   to  assume  to  proceed  against  the  property  is  to  assume  ^^^^^^ 
jurisdiction  over  the  owner  of  the  property,  and  the  Courts  of  all  states 
have  always  recognized  the  absolute  independence  of  every  sovereign 
authority  (n). 

By  the  Mail  Ships  Act,  1891  (o),  Her  Majesty  in  Council  is  enabled  to  Mail  Ships 
carry  into  effect  conventions  with  foreign  states  respecting  ships  engaged  ^^*'  ^^^^' 
in  postal  service,  and  by  sect.  8  of  the  Act  provisions  are  made  whei*eby, 
on  security  as  required  by  the  Act  being  given  in  the  High  Court  in 
England  by  the  owner  of  ships,  whether  British  or  foreign,  engaged  in 
postal  service,  who  is  subsidized  for  the  execution  of  any  postal  service 
within  the  meaning  of  any  convention  with  a  foreign  sf^ate  to  which  the 
Act  applies,  then  so  long  as  the  security  is  maintained  and  is  sufficient  to 
the  satis^tion  of  the  Court,  and  the  number  and  tonnage  of  the  ships  for 
the  time  being  actually  engaged  in  carrying  mails  for  the  postal  service  in 
respect  of  which  the  security  is  given  does  not  exceed  the  number  and 
tonnage  of  the  ships  to  which  the  security  applies,  the  ships  actually 
engaged  in  carrying  mails  for  the  said  service  shall  be  deemed  to  be 
exempted  mail  ships,  and  be  entitled  to  the  exemption  and  privileges 
given  by  the  Act  to  exempted  mail  ships ;   and  the  Board  of  Trade 


power  to  arrest  is  given  any  jurisdiction 
to  proceed  to  judgnaent  other  than  their 
ordinary  jarisdiction^  may  be  open  to 
some  doubt.  The  Bilbao,  Lush.  149  ;  Tht! 
Chrutiana,  2  Hagg.  183  ;  The  GHrfswald, 
8wa.  430. 

(0  57  &  r>8  Vict.  c.  60,  s.  688. 

(w)  The  section  also  provides  that  if  the 
ship,  after  detention  or  after  service  on 
the  master  of  any  notice  or  order  for 
detention,  proceeds  to  sea  before  it  is 
rdeaeed  by  competent  authority,  the 
master  of  the  ship,  and  also  the  owner  and 
any  person  who  sends  the  ship  to  sea,  if 
that  owner  or  person  is  party  or  privy  to 
the  offence,  shaU  be  liable  to  a  tine  not 


exceeding  100/.,  and  contains  provisions 
as  to  the  liability  of  the  owner  and  master 
of  the  ship  if  the  ship  so  proceetling  to  sea 
takes  to  sea,  when  on  board  thereof  in  the 
execution  of  his  duty,  any  officer  autho- 
rized to  detention,  and  as  to  refusal  of  a 
clearance  or  transire  where  a  ship  is  to  be 
detained  under  the  Act. 

(»)  T/ie  ParUmeRt  Brlge,  4  P.  D.  146, 
5  P.  D.  197 ;  Tlie  Comtitut ion,  4  P.  D.  39. 
But  a  prince,  such  as  the  Khedive  of 
Egypt,  has  been  held  not  entitled  to  the 
privileges  of  a  sovereign.  The  Charkleh, 
L.  R.  4  A.  &  E.  59. 

(o)  54  &  55  Vict.  c.  31. 
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shall  give  the  prescribed  notices  for  informing  the  arresting  authority  (p) 
that  the  ships  actually  engaged  in  carrying  the  mails  for  the  said  postal 
service  are  exempted  mail  ships  (q).  The  5th  section  of  the  Act,  declaring 
what  the  exemptions  and  privileges  of  exempted  mail  ships  under  the  Act 
shall  be  with  respect  to  freedom  from  arrest,  provides  that  an  exempted  mail 
ship  to  which  the  section  applies,  shall  not,  subject  as  in  the  Act  mentioned, 
be  liable  to  be  arrested  or  detained  by  any  arresting  authority  (r)  either  for 
the  purpose  of  founding  jurisdiction  in  any  Court  of  Admiralty  or  of  en- 
forcing the  payment  of  any  damages,  fine,  debt,  or  other  claim  or  sum,  or 
enforcing  any  forfeiture,  whether  arising  from  the  misconduct  of  the  master 
or  any  of  the  crew  or  otherwise  ;  but  every  Court  of  the  United  Kingdom,  by 
the  process  of  which  the  ship  could  have  been  under  the  circumstances  ar- 
rested or  detained,  shall  have  the  same  jurisdiction  as  if  the  ship  had  been  so 
aiTested  or  detained,aud  any  legal  proceeding  in  relation  to  any  such  matter 
as  aforesaid  may  be  commenced  by  such  service  in  the  United  Kingdom  of 
any  writ  or  process  as  may  be  prescribed  by  rules  of  Court,  and  the  High 


(//)  Defined  by  sect.  9  ;  see  n.  (r). 

(y)  Sect.  3.  The  same  section  contains 
})rovi8k)ns  as  to  the  production  by  the  ship- 
owner applying  to  give  the  security,  of 
(a)  a  certificate  of  a  Secretary  of  State  that 
such  owner  is  subsidized  for  the  execution 
of  any  postal  service  within  the  meaning 
of  a  convention  with  a  foreign  state  to 
which  the  Act  applies,  by  reason  of 
receiving  from  the  foreign  state  or  from 
the  Government  of  the  United  Kingdom, 
or  of  a  British  possession,  a  bond  Jid^ 
subsidy  (defined  by  sect.  9  to  include 
a  payment  for  the  performance  of  a 
contract)  for  the  postal  service  men- 
tioned ;  (b)  suflicient  evidence  of  the 
nature  of  the  service,  and  the  number 
of,  and  prescribed  particulars  respecting, 
the  ships  engaged  therein,  and  as  to 
requiring  the  applicant  to  give  notice 
of  the  application  to  the  BoaM  of  Trade. 
After  hearing  the  owner  and  the  Board  of 
Trade,  if  they  wish  to  be  heard,  the  High 
Court  is  to  fix  the  nature  and  amount  of 
the  security  which  the  owner  ought  to 
place  under  the  control  of  the  Court  for 
the  purposes  of  the  Act,  and  fix  the 
maximum  number  and  tonnage  of  the 
ships  to  which  the  security  is  to  apply 
(sect.  3,  sub-sect.  1).  The  security  is  to 
be  the  bond  of  the  owner,  guaranteed 
either  by  the  personal  security  of  a  surety, 
accompanied  by  nn  adequate  real  security 
given  by  the  surety  ;  or  by  the  payment 
or  transfer  into  Court  of  casn  or  of 
securities  of  the  Government  of  the 
United  Kingdom  ;  and  if  at  any  time  it 
appears  to  the  Board  of  Trade  (to  which 
department  notice  of  every  application 
respecting  any  security  given  in  pursuance 
of  the  section  is  to  be  made)  that  a  security 
given  as  respecting  ships  engaged  in  any 
postal  service  is  from  any  cause  (whether 
pending  claims,  variation  of  the  conditions 
of  the  service,  or  otherwise)  insufficient, 
the  Board  of  Trade  shall  apply  to  the 
High  Court,  and  that  Court,  if  satisfied 


of  such  insufficiency,  shall  require  the 
security  to  be  made  sufficient  to  the 
satisfaction  of  the  Court  within  a  reason- 
able time,  and  direct  that  in  default  the 
ships  engaged  in  the  postal  service  shaU 
cease  to  be  exempted  mail  ships,  and  that 
the  Board  of  Trade  shall  give  the  pre- 
scribed notice  for  informing  the  arresting 
authorities  of  such  cesser  (sect.  3,  sut^ 
sects.  4,  5).  The  section  further  cont-ains 
provisions  as  to  varying  and  withdrawing 
the  security,  and  as  to  the  deposit  of 
the  income  of  the  security  (sect.  3,  sub- 
sect.  6),  it  being  provided  that  before  the 
security  is  actuaUy  withdrawn  the  High 
Court  shall  be  satined  that  the  prescribed 
notice  of  the  order  for  withdrawal  has 
been  given  to  the  arresting  authorities, 
and  that  there  is  no  pending  claim  for 
the  purposes  of  which  the  security  may 
be  required  (sect.  3,  sub-sect.  7).  Rules  of 
Court  may  be  made  for  carrying  the  above 
section  into  effect,  and  in  particular  for 
regulating  the  nature,  amount,  and  value 
of  the  security  to  be  given,  and  the  mode 
of  giving  security,  and  of  giving  notices 
to  the  arresting  authorities,  and  for  pro- 
viding for  the  evidence  of  the  exemption 
of  ships  under  the  section,  and  for  the 
information  to  be  given  from  time  to 
time  to  the  High  Court  respecting  the 
shii)s  to  which  the  security  applies,  and 
for  the  jurisdiction  of  the  High  Court 
under  the  Act  being  exercised  at  chambers 
(sect.  3,  sub-sect.  8).  Such  rules  have 
been  made ;  see  Statutory  Rulbs  and 
Ordebs  for  1895,  p.  601,  and  pottf  Pbag- 
TiCE  :  Actions  in  bem. 

(r)  Defined  by  sect.  9  of  the  Act 
to  mean  any  Court,  authority,  or  officer 
having  power  to  arrest  or  detain  a  ship, 
or  to  arrest  a  person  on  board  a  ship,  or 
to  order  such  arrest  or  detention,  or  to 
order  the  execution  of  any  process,  dvil 
or  criminal,  for  the  arrest  of  a  person  on 
board  a  ship. 
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Court  on  application  shall,  in  accordance  witli  rales  of  Court,  cause  the 
security  to  be  applied  in  discharge  of  any  such  damages,  fine,  debt,  claim, 
or  forfeiture.  The  section,  however,  contains  a  proviso  that  nothing 
therein  shall  render  invalid  the  arrest  or  detention  of  a  ship  before  the 
prescribed  notice  has  been  given  to  the  arresting  authority  ;  but  such 
anthorit>%  on  proof  that  such  ship  is  an  exempted  mail  ship,  shall  release 
the  ship  («). 
The  usual  mode  of  proceeding  in  a  case  of  collision  is  by  an  action  in  Remedy  i« 

,^.     .        ,    ,  -j^-         !•  1  •  1.    a  •  1  •       rdw*  founded 

rem  (/),  foanded  upon  a  maritime  lien  which  damage  imposes  upon  ship  qq  maritime 
and  freight  (u).    it  seems  that  the  lien  will  attach  where  the  damage  is  l^en. 


(«)  The  section  further  makes  provi- 
sion for  any  deposit  which  the  Commis- 
sioners of  Customs  may  require  in  pur- 
suance of  any  Act,  or  as  a  condition  of 
waiving  any  forfeiture  to  be  made  by  any 
"  exempted  mail  ship/'  being,  on  notice  by 
the  Commissioners,  set  apart  out  of  the 
security  as  money  belonging  to  the  Com- 
missioners, and  being  paid  and  applied  as 
they  direct,  and  for  any  rules  relating  to 
such  notice,  payment  or  application  being 
made  with  the  consent  of  the  Treasury. 
Sect.  6  of  the  Act  allows  of  the  application 
of  certain  other  of  the  provisions  of  the 
Act  in  certain  cases  to  public  ships  of  His 
Majesty  and  public  ships  of  foreign  states 
with  which  conventions  under  the  Act 
have  been  made ;  but  the  provisions  of 
the  Act  on  this  point  seem  not  to  have 
any  bearing  on  the  arrest  or  detention  of 
such  ships. 

(f)  A  section  in  a  local  Act  of  Parlia- 
ment which  provided  that  no  action  should 
be  brought  in  which  the  City  of  Dublin 
Steam  Packet  Company  shall  be  liable  for 
any  damage  to  any  ship  against  such  com- 
pany unless  one  month's  notice  in  writing 
bhaU  have  been  given  to  the  company, 
was  held  not  to  apply  to  an  action  in  rem 
af^inst  a  ship  belonging  to  the  company. 
The  Langford,  14  P.  D.  34  ;  see  The 
MuUingar,  1  Asp.  252.  In  TJie  Nantih, 
[1895]  P.  121,  the  Court  said,  "Service 
of  a  writ  i«  rem  upon  property  within  the 
jurisdiction  of  the  Court  is  notice  to  all 
persons  interested  in  the  property  of  the 
claim,  indorsed  upon  the  writ.  It  is  quite 
true  that,  according  to  the  older  practice, 
a  suit  in  rem  was  commonly  commenced 
by  warrant  arresting  the  proi)erty.  But 
all  that  is  necessary  to  found  jurisdiction 
is  to  g^ye  notice  to  the  persons  interested 
that  a  claim  is  made  against  them  or 
against  their  property  in  a  Court  of  com- 
petent jurisdiction,  and  that  if  they  do  not 
appear  to  vindicate  their  rights,  judgment 
may  be  given  in  their  absence."  This  was 
an  action  of  damage  to  cargo  in  rem^  in 
which  after  due  service  on  the  vessel  pro- 
ceeded against  of  the  writ  in  rem  in  the 
suit,  and  the  issue  therein  of  a  warrant 
from  the  registry,  a  decree  by  default  for 
the  amotmt  of  the  plaintiff's  claim  was 
pronounced  on  the  case  coming  on  for 
nearing  and  it  appearing  that  before  the 
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warrant  could  be  served  the  master  had 
clandestinely  taken  the  ship  away  to  sea. 
See  Tfie  Lady  BleeHnffton,  34  L.  J.  Adm. 
78,  where  the  master  of  the  ship  having 
sailed  out  of  the  jurisdiction  in  contempt 
of  the  warrant,  the  ship  was  condemned 
in  the  plaintiff's  claim  under  the  old  prac- 
tice. See  The  Parltment  Beige,  5  P.  D. 
197  ;  Caetriqne  v.  Imrie,  L.  R.  4  E.  &  I. 
414,  at  p.  448,  where  it  is  said  by  Lorrl 
Chelmsford  that  it  is  enough  to  confer 
jurisdiction  in  an  action  in,  rem  that  the 
property  should  be  within  the  lawful  con- 
trol of  the  State,  under  the  authority  of 
which  the  Court  sits.  See  also  The  City  of 
Mecca,  6  P.  D.  106,  at  p.  112. 

(«)  The  Bold  Bn^cleffffh,  3  W.  Rob.  220, 
7  Moo.  P.  C.  C.  267.  This  case  (which  on 
this  point  was  recently  approved  by  the 
House  of  Lords  in  Currle  v.  At  Knight, 
[1897]  A.  C.  97),  decided  that  the  original 
jurisdiction  of  the  Court  in  cases  of 
coUision  to  arrest  the  ship  was  founded 
on  a  maritime  lien,  and  there  seems  to  be 
authority  for  holding  that  the  legislature, 
when  it  conferred  extended  jurisdiction 
in  cases  of  damage,  at  the  same  time 
created  a  maritime  lien  in  those  cases. 
The  Two  Ellene,  L.  R.  4  P.  C.  at  p.  167. 
See  Tfie  Veritae,  [1901]  P.  304,  and 
The  Heinrich  BJorn,  11  App.  Cas.  270, 
at  p.  284.  The  case  of  The  Bold  Bnc- 
clevgh  was  decided  by  the  Judicial 
Committee  of  the  Privy  Council  in  1852, 
and  it  has  ever  since  been  considered  as 
the  leading  authority  on  the  nature  of 
proceedings  in  rem.  Neither  in  the  report 
of  the  argument  of  counsel,  nor  in  the 
judgments  in  the  Court  of  Admiralty  or 
in  the  Privy  Council,  was  any  reference 
made  to  the  early  authorities  bearing 
upon  the  practice  of  the  Admiralty  Court. 
The  book  which  has  always  been  considered 
to  be  of  the  highest  authority  with  respect 
to  Admiralty  procedure  is  Clerke's  Praxis, 
the  third  edition  of  which  was  published 
in  1722.  (See  The  Dictator,  [1892]  P.  304, 
at  p.  311.)  And  it  is  not  immaterial  to 
notice  that  from  that  treatise  it  appears 
that  the  ordinary  method  of  proceeding 
in  the  Admiralty  Court  was  by  arrest  of 
the  person  of  the  defendant.  The  fol- 
lowing passage  is  taken  from  the  third 
title  of  that  work  : — "  And  if  the  person 
so  arrested  can  give  good  and  sufficient 
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Cnder  what 
circnmstaDces 
the  lien 
attaches. 


occasioned  by  the  negligent  management  of  the  ship,  even  though  at  the 
time  of  the  collision  it  may  not  have  been  under  the  immediate  control  of 
the  owners  or  master  (r).  It  has  generally  been  assumed  that  the  cause  of 
damage  in  rem  can  only  be  maintained  in  cases  where  the  persons  who 
were  the  owners  of  the  property  at  the  time  when  the  cause  of  action 
arose,  could  have  been  rendered  personally  liable  for  negligence  (fc) ;  but 


security  for  a  le^^l  appearance  on  the  day 
and  place  specitied  in  the  sftid  warrant  to 
answer  to  the  plaintiff  in  the  said  cause, 
he  is  to  beset  at  liberty  :  but  if  he  cannot 
give  caution  to  that  effect  then  he  is  to  be 
committed  and  kept  under  arrest  tiU  he 
find  such  security. '  The  24th  title,  which 
contains  the  first  mention  of  the  arrest  of 
pro|>erty,  is  as  follows  : — "  24.  Of  another 
Htethvd  ofprvcetding  inn  civil  cause  wfier^ 
the  defendant  is  so  Indebttd  that  he  cannot 
he  arrested^  and  of  the  warrant  in  that  ease. 
**A11  that  is  contained  in  the  foregoing 
chapters  is  to  be  understood  when  the 
<lefendant  has  |>cr8onally  been  arrested  in 
a  civil  cause.  Now  we  shaU  treat  of 
attaching  his  goods :  If,  therefore,  he  is 
out  of  the  kingdom,  or  so  absconds  that 
he  cannot  be  arrested,  then,  if  he  has  any 
goods,  wares,  ship  or  part  of  a  ship  or  vessel 
utK>n  the  sea  or  within  the  flux  and  reflux 
of  the  sea,  a  warrant  is  to  be  taken  out 
to  these  effects.  To  arrest  such  goods  or 
such  a  ship  belonging  to  the  defendant 
debtor  in  whose  hands  soever  they  are, 
and  upon  the  attachment  of  such  goods 
to  cite  the  debtor  specially  and  generally. 
AU  others  who  have  or  pretend  to  have 
any  right  to  or  interest  in  the  said  goods 
to  appear  on  such  a  day  to  answer  the 
plaintiff  in  a  certain  maritime  and  civil 
cause."  The  foUowing  is  the  28th 
title  :— 

**28.  Of  the  fttanner  of  attaching  such 
godds  or  debts  as  lie  in  otJwrs*  hands,  and 
cannot  be  come  at  to  be  arrested  by  the 
officer,  "  Sometimes  it  happens  that  the 
person  you  have  lent  money  to  or  who  is 
indebted  to  you  upon  some  maritime  con- 
tract cannot  be  met  withal  so  as  to  be 
arrested ;  or  it  may  be,  has  no  goods 
that  the  marshal  can  come  at  to  arrest, 
but  you  know  where  and  in  whose  posses- 
sion  your  debtor's  goods  are,  or  at  least 
some  person  that  owes  your  debtor  money : 
In  that  case  you  may  sue  out  warrant  to 
the  effect  of  the  warrant  specifled  in  the 
24th  chapter;  and  the  officer  may,  by 
virtue  thereof,  go  to  the  person  who  has 
the  goods  or  debt  belonging  to  your 
debtor  and  arrest  the  same  and  cite  the 
debtor  speciaUy  and  aU  others  in  general 
as  is  before  said  in  the  24  th  chapter. 
And  it  is  to  be  observed  that  such  goods, 
debts,  or  sums  of  money  as  belong  to  the 
said  defendant,  whether  they  are  in  the 
said  person's  hands  or  any  other's  what- 
soever, must  be  cei-tified  in  such  a  warrant 
as  gives  the  officer  power  to  seize  where 
goods  may  be  arrested  by  the  officers." 


It  would  appear  from  the  above  pas- 
sages that  the  original  jurisdiction  of  the 
Court  of  Admiralty  to  arrest  property  by 
mesne  process  was  in  the  nature  of  foreign 
attachment  exercised  in  an  action  in 
jmrsonam.  (see  TrantitrY,  Smith,  6  Mociem, 
12,  and  Mupra,  Introduction,  p.  19)  ; 
but  in  recent  years  the  Court,  having 
lost  its  power  of  compelling  appearance 
by  personal  arrest,  or  by  arrest  of  property 
in  the  nature  of  foreign  attachment,  has 
been  allowwl  to  exercise  a  more  extensive 
|K)wer  of  arresting  property,  so  that  in 
every  case  where  a  maritime  lien  exists  the 
Court  exercises  the  right  of  arresting  the 
property  the  subject  of  a  lien,  in  order  t<i 
the  enforcement  of  it.  The  Bold  Bvc- 
cleugh,  7  Moo.  P.  C.  C.  267  ;  The  Citg  of 
Mecca,  6  P.  D.  106 ;  77/*  Parlenient 
Beige,  5  P.  D.  at  p.  218  ;  CurHe  v. 
M  Knight,  [1897]  A.  C.  97,  at  p.  106 ;  Tite 
Bipon  aty,  [1897]  P.  226,  at  p.  241,  in 
which  last  ca^e,  and  the  previous  case  of 
TIte  Dictator,  [1892]  P.  304,  the  accepted 
doctrines  as  to  the  sources  of  the  law  aH 
to  maritime  liens  are  discussed  at 
length. 

8o  f ar  as  the  freight  is  concerned,  the 
maritime  lien  absolutely  deitends  on  the 
ship  being  liable  to  attachment  for  the  same 
debt,  the  lien  on  the  freight  being  conse- 
quential to  the  lien  on  the  ship.  8ee  The 
CaMUgate,  [1893]  A.  C.  at  pp.  54,  55,  56, 
quoting  Smith  v.  Plummer,  1  B.  &  Aid. 
575,  582. 

(r)  See  infra,  n.  (<e). 

{to)  In  the  case  of  Tlie  Druid,  1  W. 
Rob.  391,  Dr.  Lushington  appears  to 
have  decided  that  the  ship  cotdd  not  be 
proceeded  against  for  damage  arising  from 
collision  occasioned  by  acts  of  the  master 
not  within  the  scope  of  his  oniinary 
duties.  In  that  case  the  learned  judge 
observed  :  "  The  liability  of  the  ship  and 
the  responsibility  of  the  oAKmers  in  such 
cases  are  convertible  terms;  the  ship  is 
not  liable  if  the  owners  are  not  responsible, 
and  vice  versa,  no  responsibility  can  attach 
upon  the  owners  if  the  ship  is  exempt  and 
not  liable  to  be  proceeded  against."  This 
observation  of  Dr.  Lushington  was  cited 
with  approval  by  Sir  Robert  Phillimore 
in  the  case  of  TJte  J.,eon,  6  P.  D.  at  p.  150. 
See  also  The  Utopia,  [1893]  A.  C*.  492 ; 
The  ThetU,  3  M.  L.  C.  357.  In  the 
case  of  The  Ida,  Lush.  6,  a  suit  was 
instituted  against  a  Danish  schooner  by 
Turkish  subjects  who  were  the  owners 
of  cargo  injured  by  a  collision  in  the 
Danubi.     The  master  of   the  schooner 
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there  are  aathorities  which  show  that  a  ship  raaj  be  proceeded  against  for 
damage  caased  by  the  negligence  of  charterers  or  other  persons  not 
servants  of  the  owners,  whom  the  owners  have  entrusted  with  the  entire 
control  of  the  ship  (x). 


wilfully  cut  the  moorings  of  an  English 
barque,  so  that  she  was  sent  adrift  and 
came  against  and  capsized  a  barge  in 
which  the  cargo  of  the  plaintiflb  was. 
Under  the  circumstances  of  the  case  the 
Court  declined  to  entertain  the  suit.  (See 
(^Strrie  v.  M'Knigkt,  [1897]  A.  C.  97,  in 
which  case  the  case  of  Th4f  Ida  does  not 
seem  to  have  been  referred  to ;  but  the 
House  of  Lords  came  to  the  conclusion 
that  no  maritime  lien  had  been  conferred 
in  a  case  where  the  master  and  crew  of  a 
ship,  in  order  to  enable  their  vessel  to  go 
to  sea,  cut  the  ropes  of  another  vessel 
antl  occasioned  damage  thereby.)  In 
the  case  of  The  OrUnt  (7th  July,  1869), 
the  owners  of  the  brigantine  Qeorgiana 
brought  an  action  against  TJie  Orient 
for  &mage  caused  to  The  Georgiana  by 
Tke  Orient  having  been  improperly 
moored  too  close  to  The  Oevrgianu.  It 
appeared  in  evidence  that  TJis  Orient 
at  the  time  the  damage  was  done  was 
in  the  possession  and  under  the  control  of 
a  person  who  was  agent  for  the  owners 
only  for  the  purpose  of  selling  Tlie  Orient^ 
and  he  stated  that  he  moored  The  Orient 
in  the  position  which  caused  the  damage 
for  the  purpose  of  asserting  his  right  to 
the  foreshore,  and  in  order  to  prevent  a 
gridiron  being  made  near  the  entrance  of 
his  dock  for  the  purpose  of  repairs  being 
executed  to  T)ie  Georgiana,  The  defen- 
dants were  then  allowed  to  amend  their 
defence  by  pleading  "  that  the  damage 
was  imputable  only  to  persons  who  were 
not  servants  of  the  defendants  acting  at 
the  time  in  the  service  of  the  defendants, 
and  was  not  occasioned  by  any  person 
acting  in  the  service  of  the  defendants." 
Sir  Robert  Phillimore  upheld  this  de- 
fence, and  dismissed  the  suit  upon  the 
ground  that  the  agent  who  was  in  charge 
of  Tite  Orient  in  putting  her  in  the  posi- 
tion which  caused  the  damage  had  acted 
without  the  scope  and  beyond  the  limit 
of  his  authority,  and  was  not  the  agent 
of  the  owner  so  as  to  make  the  owner 
responsible  for  the  wrongdoing  which 
caused  the  damage.  An  appeal  in  the 
case  of  The  Orient  on  the  question  of 
cosU  is  reported  L.  R.  3  P.  C.  696. 

(a?)  The  Jlu^g  Queen,  Lush.  266 ;  Tfie 
Ripon  City,  [18971  P.  226.  And  see  TJie 
Tasmania,  iS  P.  6.  110,  at  p.  116  ;  Tlie 
Dietat4yr,  [1892]  P.  304,  at  p.  311 ;  Tlie 
BarHJttdble,  181  United  States  Reports,  464. 
In  the  case  of  The  Ruby  Queen  the  ship 
sued  was,  at  the  time  of  the  collision, 
under  the  charge  of  agents,  to  whom  she 
had  been  entrusted  for  sale  by  the  owner. 
The  agents  had  moored  her  improperly, 
and  she  drifted  and  fouled  another  ship. 


It  was  argued  on  behalf  of  the  owner, 
who  had  appeared  to  defend  the  action, 
on  the  authority  of  Reedie  v.  The  London 
and  Xorth  Western  Railway  Co.,  4  Ex. 
244,  and  other  cases,  that  the  agents 
alone  were  liable,  and  that  the  ship  could 
only  be  sued  where  the  collision  was 
occasioned  by  the  negligence  of  some 
person  for  whom  the  owner  was  respon- 
sible, according  to  the  rules  recognized 
at  common  law.  Dr.  Lushington  held 
that  the  objection  came  too  late  after  ap- 
pearance and  plea.  He  added  :  *'  Neither 
on  the  merits  could  I  maintain  the 
objection.  I  do  not  dispute  the  cases 
referred  to  by  the  counsel  for  the  defen- 
dants ;  but  the  distinction  is,  that  hera 
the  proceeding  is  in  rem.  1  pronounce 
for  the  damage  with  costs."  The  Lem' 
ingtitn,  23  W.  R.  421,  2  Asp.  475,  was  a 
case  of  collision,  and  the  defendants,  the 
owners  of  The  Lemington,  pleaded,  by 
way  of  defence,  that  at  the  time  of  the 
collision  TJie  Lenungton  was  chartered  to 
charterers  who  had  the  absolute  control 
of  the  vessel,  and  that  the  vessel  was  not 
under  the  management  or  control  of  the 
defendants.  Sir  Robert  Phillimore  ordered 
this  defence  to  be  struck  out  He  said  : 
"  Damage  done  by  the  vessel  whilst  in 
possession  of  the  charterers  is  damage 
done  by  the  owners  or  their  servants, 
although  those  owners  may  be  only 
temporary.  .  .  .  Whether  the  damage 
is  done  through  the  default  of  the 
servants  of  the  actual  owners  or  of 
the  servants  of  the  chartering  owners, 
the  ship  is  equally  responsible,  provide<l 
that  the  servant  making  default  is  not 
acting  unlawfully  or  out  of  the  scope  of 
his  authority."  In  TIte  'lieonderoga,  Swa. 
215,  Dr.  Lushington  said  :  "  Supposing 
a  vessel  is  chartered  so  that  the  owners 
have  divested  themselves  for  a  pecuniary 
consideration  of  all  power,  right,  and 
authority  over  the  vessel  for  a  given 
time,  and  have  left  to  the  charterera 
the  appointment  of  the  master  and  crew, 
and  suppose  in  that  case  the  vessel  ha<l 
done  damage  and  was  proceeded  against 
in  this  Court :  I  will  admit  for  the  sake  of 
argument  that  the  charterers  and  not  the 
owners  would  be  responsible  elsewhere, 
although  I  give  no  opinion  on  that  point, 
but  still  I  should  here  say  to  the  parties 
who  had  received  the  damage  that  they 
had  by  the  maritime  law  of  nations  a 
remedy  against  the  ship  itself."  See  The 
Annapoli*^  Lush.  295.  In  The  Tasmania, 
13  P.  D.  110,  a  tug,  whilst  towing  the 
plaintiffs'  vessel,  came  into  collision  with 
and  sank  her.  The  tug  was  chartered  by 
a  company,  the  defencUnts,  to  work  with 
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JTRISDICTION  IN   ADMIRALTY. 


To  what  it 
attaches. 


The  lien  attaches  to  the  ship  and  to  all  its  appurtenances  (y),  and  even 
extends  to  subsequent  accretions  in  the  value  of  the  ship  arising  from 
repairs  effected  before  the  arrest  (z)  at  the  expense  of  the  owner  (a).  But 
it  does  not  extend  to  accretions  effected  at  the  expense  of  a  stranger  who 
has  in  good  faith  and  without  notice  of  the  collision  advanced  money  for 
repairs  on  bottomry.  It  also  attaches  to  freight  which  was  in  the  course  of 
being  earned  at  the  time  of  the  collision,  and  which  has  actually  accrued 
due  (b).  The  carj^o  laden  on  board  of  a  vessel  at  the  time  of  collision 
cannot  be  saed  for  damage,  but  it  may  be  arrested  for  unpaid  freight. 
Where  it  is  arrested  it  will  be  released,  even  though  it  belong  to  the 
owner  of  the  ship,  on  payment  of  the  freight  into  Court  (c). 


their  own  tags,  and  they  appointed  the 
captain.  The  charterers  having  exempted 
themselves  from  liability  by  the  terms  of 
the  towing  contract  with  the  plaintiff, 
and  the  owners  in  the  circumstances  not 
being  personally  liable  for  the  collision, 
it  was  held  that  an  action  in  rem  would 
not  lie  against  the  tug.  Lonl  Hannen, 
after  reviewing  the  cases,  said:  "The 
result  of  the  authorities  cited  appears 
to  me  to  be  this :  that  the  maritime 
lien  resulting  from  coUision  is  not  abso- 
lute. It  is  a  prima  facie  liability  of 
the  ship  which  may  be  rebutted*  by 
showing  that  the  injury  was  done  by 
the  act  of  some  one  navigating  the  ship 
not  deriving  his  authority  from  the  owners, 
and  that  by  the  maritime  law  charterers  in 
whom  the  control  of  the  ship  has  been 
vested  by  the  owners  are  deemed  to  have 
derived  their  authority  from  the  owners, 
so  as  to  make  the  ship  liable  for  the 
negligence  of  the  charterers,  who  are 
jn-o  hac  vi^e  owners.  These  propositions 
do  not  lead  to  the  conclusion  that,  whereas 
between  the  charterers  and  the  person 
injured  the  charterers  are  not  liable,  the 
ship  remains  liable  nevertheless."  In 
The  Ripon  CUy,  [1897]  P.  226,  the  mate- 
rial facts  were  these : — The  managing 
owners  of  a  steamship  contracted  pro- 
visionally to  sell  the  steamship  to  a 
firm  of  shipowners,  and  under  the  con- 
tract of  sale  transferred  the  possession 
of  the  steamship  to  the  firm  before  the 
whole  of  the  purchase-money  had  been 
paid,  subject  to  conditions  in  the  contract 
under  which  the  managing  owners  were 
to  remain  registered  owners  until  they 
were  in  a  position  to  transfer  the  whole 
of  the  shares  in  the  steamship,  some  of 
which  were  in  the  hands  of  third  parties, 
and  upon  the  transfer  being  made,  to  take 
a  mortgage  upon  the  entire  steamer  for 
the  instalment  of  the  purchase-money. 
The  steamship  having  thus  been  trans- 
ferred into  the  possession  of  the  firm,  was 
worked  by  them  under  the  command  of  a 
master  appointed  by  them,  who,  when  on 
a  foreign  voyage  with  the  steamship, 
drew  bills  on  the  firm  for  coals  supph'ed 
to  the  steamship.    These  bills  were  dis- 


honoured, and  the  firm  having  suspended 
(myment,  the  registered  owners  as  unpaid 
vendees  retook  possession  of  the  st^m- 
ship.  Afterwaixls  the  master  brought 
an  action  of  disbursements  against  the 
steamship,  seeking  to  recover  therein  the 
price  of  the  coals,  for  which  he  was  liable 
as  drawer  of  the  bills,  and  the  registered 
owners  entered  an  appearance  in  the  suit 
as  defendants.  The  Court  (having  first 
come  to  the  conclusion  that  a  settlement 
of  the  action  between  the  master  and  the 
defendants  was  Toid)  held  that  the  lia- 
bility of  the  master  on  the  bills  having 
been  incurred  by  him  in  the  ordinary 
course  of  his  employment  within  the 
meaning  of  the  M.  S.  Act,  1894  (67  &  58 
Vict.  c.  60),  8.  167,  he  had  a  valid 
maritime  lien  which  could  be  enforced 
against  the  vessel,  though  the  coals  were 
supplied  on  the  credit  of  the  firm  in 
possession  of  the  ship,  and  not  of  the 
defendants,  whose  property  the  ship  was. 
With  reference  to  the  liability  of  the 
owner  at  common  law  for  the  acts  of 
persons  in  charge  of  the  ship,  see  Ilibbsy, 
JloJts,  L.  R.  1  Q.  B.  534  ;  Dalyell  v.  Tyrer, 
E.  B.  &  E.  899  :  Safideman  v.  Scurr,  L. 
R.  2  Q.  B.  86  ;  Hirer  Wear  Commi*jnoner9 
V.  AdamsoHy  2  App.  Cas.  751  :  Frazer  v. 
Cuthbertson,  6  Q.  B.  D.  93,  98.  As  to 
the  liability  of  a  master  for  the  acts  of 
his  servant,  see  Limpns  v.  The  General 
Oimiih^is  Co.y  32  L.  J.  Ex.  34 ;  Reg,  v. 
StepJieng,  L.  R.  1  Q.  B.  702 ;  Steel  v. 
LegfeTy  3  C.  P.  D.  121. 

(y)  Tfie  Alexander,  I  Dods.  282. 

(i)  In  The  St.  Olaf  L.  R.  2  A.  fi:  E.  360, 
the  Uen  was  held  not  to  extend  to  repairs 
executed  subsequently  to  the  arrest. 

(fl)  The  Aline,  1  W.  Rob.  111. 

(*)  The  OfjJteuM,  L.  R.  3  A.  &  E.  308  ; 
and  see  post,  rRACTiCE. 

(r)  T/w  Diu'Jiegse  de  Brabant^  Swa. 
264  ;  The  Fietar,  Lush.  72.  The  owner 
of  cargo  on  board  a  ship  sued  for  collision 
is  only  compellable  to  pay  into  Court  the 
freight  due  from  him  to  the  shipowner.  In 
computing  the  amount  of  such  freight, 
deductions  as  per  charter  from  gross 
freight  will  be  allowed  ;  and  if  the  cargo 
is  delivered  at  a  place  short  of  destination 


1 


DAMAGE. 

The  lien  which  damage  imposes  travels  with  the  property  into 
whosesoever  possession  it  may  come.  It  is  inchoate  from  the  moment 
the  damage  is  occasioned,  and  when  carried  into  effect  by  legal  process 
rebttes  back  to  the  period  when  it  first  attached.  If  enforced  with 
reasonable  diligence  it  will  hold  good  against  the  claim  of  a  horn  fide 
purchaser  without  notice  {d)y  bat  the  person  entitled  to  the  lien  may  lose 
his  remedy  as  against  the  interest  of  third  parties  if  he  is  gnilty  of 
l<icfie8  (e).  It  takes  precedence  of  liens  ex  contractu^  and  absorbs,  in  the 
event  of  the  property  proving  insofScient  to  meet  all  demands,  the  liens  of 
wages,  towage,  pilotage,  and  bottomry  (/).  It  also  takes  priority  of  the 
lien  of  a  salvor  for  services  rendered  prior  to  the  collision  (^),  bat  not  for 
services  rendered  sabsequent  to  the  collision  (h),    ^z 

Before  the  Jndicatore  Acts  a  plaintiff  who  had  recovered  jndgment  at 
law,  bat  had  been  unable  to  obtain  full  satisfaction,  might  have  commenced 
an  action  m  rem  for  the  same  cause  in  the  Admiralty  Court,  but  the 
Admiralty  Court  would  not  allow  an  action  to  be  maintained  in  that  Court 
whilst  an  action  based  on  the  same  cause  was  pending  in  another  Court  (t). 
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The  time 
when  it 
attaches,  and 
against  whom 
and  when  it 
may  be 
enforced. 


Proceedings 
in  difiFerent 
Courts. 


by  reason  of  the  collision,  such  reasonable 
deduction  as  may  have  been  agreed  upon 
between  the  shipowner  and  the  owner  of 
cargo.  Costs  of  paying  freight  into  Court 
may  also  be  deducted.  The  LeOj  Lush. 
444.  As  to  pro  rata  freight,  see  The 
SohlomstTH,  L.  R.  1  A.  &  E.  298 ;  TJie 
Teutonia,  L.  R.  3  A.  &  E.  394,  4  P.  C.  1 71. 
Where  cargo  is  arrested  for  freight  which 
is  not  due,  the  arrest  will  of  course  be 
superseded,  but  the  Court  will  not,  under 
ordinary  circumstances,  order  the  plaintiff 
to  pay  the  costs  of  the  arrest.  The  Flora^ 
L.R.1  A.&E.47.  In  The ltoerliff,h,K2 
A.  &  £.  363,  only  a  portion  of  the  cargo 
which  had  been  oo  board  at  the  time  of 
the  coUiftion  remained  on  board  at  the 
time  of  the  arrest,  and  only  the  portion 
on  board  was  arrested.  It  was  held  that 
the  freight  due  upon  the  whole  cargo 
must  be  paid  into  Court  before  the 
portion  of  the  cargo  arrested  could  be 
releaseil. 

(S)  The  Bold  Buccleugh,  7  Moo.  P.  C.  C. 
267  ;  The  Kong  MaffHUs,  [1891J  P.  223  ; 
and  see  The  Mintui  Craig  Steanmhip  Co, 
V.  The  Chartered  Mercantile  Bank  of 
India,  [1897]  1  Q.  B.  460.  '*The  process 
of  the  Court  may  be  enforced  against  the 
ship  to  the  fuU  extent,  without  reference 
to  any  question  that  may  be  raised 
whether  the  owners,  at  the  time  of  the 
arrest,  were  or  were  not  the  owners  when 
the  damage  was  committee^  Per  Dr. 
Lushington,  The  Mtllona,  3  W.  Rob.  21. 
**ln  cases  of  collision  it  has  been  the 
practice  of  this  country  and,  so  far  as  I 
Know,  of  the  European  states,  and  of  the 
United  States  of  America,  to  allow  a 
}>arty  alleging  grievance  by  a  collision  to 
proceed  in  rem  against  the  ship  wherever 
found.''  Per  Dr.  Lushington,  The 
^rie/suMld,  Swa.  435.  8ee  also  The 
yymph,   bwa.  86 ;    The  Enropa,   Br.  k. 


L.  89;  The  CharUut  Amelia,  L.  R.  2 
A.  &  E.  3.H0  ;  The  Fairport,  8  P.  D.  48. 
Where  the  vessel  has  changed  ownei-s, 
it  is  not  possible  in  ordinary  cases  to 
make  the  person  to  whom  the  property 
in  the  ship  has  passed  responsible,  beyond 
the  value  of  the  ship,  for  the  amount  of 
freight  which  the  former  owner  may  have 
received.     The  MeUona,  8  W.  Rob.  25. 

(e)  TJie  Europa,  Br.  Ac  L.  89 ;  The 
Chieftain,  2h,  212.  See  The  Kong  Magnvn, 
[1891  ],  P.  223. 

(/)  Abbott  on  Shipping,  part  6,  c.  2 ; 
and  see  Maude  &  Pollock,  4th  ed.  vol.  i. 
p.  619,  n.  {t).  In  the  Linda  Flor,  Swa. 
309,  a  foreign  vessel  was  proceeded 
against  in  a  cause  of  damage,  and  con- 
dcmned.  The  crew  then  commenced 
proceedings  to  have  their  wages  paid  out 
of  the  proceeds  in  Court.  To  this  the 
owners  of  the  damaged  vessel  objected, 
because  the  proceeds  were  insufficient  to 
meet  both  claims.  The  Court  held  that 
the  crew  could  not  maintain  their  claim 
to  the  prejudice  of  the  parties  damnified 
by  the  collision.  See  also  The  JClin,  8 
P.  D.  129,  where  the  circumstances  were 
similar.  In  the  case  of  the  Benare*,  7 
No.  Ca.  Supp.  50,  where  the  damage 
in  which  the  vessel  proceeded  against  was 
condemned  exceeded  in  amount  the  value 
of  the  ship  and  freight,  and  her  owners 
claimed  to  make  deiluction  for  wages  out 
of  fmght,  it  was  held  that  the  whole 
of  the  freight  was  liable  for  the  damage. 
See  also  The  Dnna,  Irish  Admy.  5  L.  T. 
217. 

ig)  The  Ventas,  [1901]  P.  304. 

(A)  Cargo  tx  Oalam,  Br.  &  L.  181  ; 
The  Att'Oeiwral  v.  KttrHed,  3  Price, 
136. 

(0  TJi£  John  and  Mary,  Swa.  471  ; 
Tlie  Bengal,  Swa.  468 ;  The  Lanark- 
shire, 2  Spks.  189 ;  The  Orient,  L.  R.  3 
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JURISDICTION   IN  ADMIRALTY. 


Effect  of 
judgment 
in  rem. 


And  since  the  Judicature  Acts,  in  a  case  where  the  owners  of  a  foreiorn 
ship  and  the  owners  of  her  cargo  had  instituted  actions  in  the  Admiralty 
Division  against  a  foreign  vessel  of  a  difiFerent  nationality  to  recover 
damages  sustained  in  a  collision  on  the  high  seas,  and  had  arrested  the 
vessel  proceeded  against  in  the  actions  here,  notwithstanding  that  at  the 
time  of  the  arrest  proceedings  in  respect  of  the  same  collision  were 
pending  at  their  instance  in  an  Admiralty  Court  abroad,  in  which  the  same 
vessel  had  already  been  arrested  and  released  on  bail ;  the  Court  ordered 
the  actions  here  to  be  stayed  and  the  vessel  to  be  released  by  the 
marshal  (./).  In  the  case  of  The  Clarence  (A:),  which  was  an  action  in  rmn 
brought  to  recover  damages  caused  by  collision,  Dr.  Lushington  refused  to 
pay  any  regard  to  the  judgment  of  the  Court  of  Exchequer  in  an  action 
relating  to  the  same  collision.  But  at  the  hearing  of  the  case  before  the 
Privy  Council,  Lord  Justice  Knight  Bruce  (l)  expressed  surprise  that  the 
matter  could  be  again  litigated,  and  intimated  his  opinion  that  if  the 
judgment  of  the  Court  of  Exchequer  had  been  pleaded  it  would  have 
been  res  jtidicata. 

It  is  submitted  that  a  proceeding  in  rem  in  Admiralty,  although  its 
object  is  to  establish  a  maritime  lien  upon  the  property,  is  yet  ih  its 
nature  a  proceeding  inter  partes,  service  upon  property  within  the 
jurisdiction  and  under  the  control  of  the  Court  being  service  upon  all 
persons  interested  in  the  property.  Consequently,  wherever  fects  relative 
to  a  collision  between  ships  have  been  conclusively  found  by  a  competent 
tribunal  in  a  proceeding  to  which  the  owners  of  the  ships  are  parties* 
whether  the  proceedings  are  in  form  in  personam  or  in  rem,  the  facts  so 
found  must  be  regarded  as  res  judicata,  and  if  the  finding  is  properly 
pleaded  the  facts  found  cannot  be  made  the  subject  of  renewed  litigation 
between  the  same  parties  in  any  form  of  proceeding  (/w).  Judgment  in  rem 
in  the  Admiralty  Court  was  no  bar  to  subsequent  proceedings  in  a  Court  of 
Common  Law,  unless  the  proceeds  of  the  vessel  were  at  least  equal  to  the 
amount  of  the  damage  suffered  (n). 


P.  C.  696  ;  TJie  Mali  Iro,  L.  R.  2  A.  & 
E.  356.  Sec  The  Catterim  Chiazzart, 
1  P.  D.  368  ;  The  Pe^hawttr.  8  P.  D.  32. 

(J)  Tlie  ChrUtianhorg,  10  P.  D.  141. 
The  decision  of  the  President  (Sir  James 
Hnnnen)  in  this  case  was  aflSmied  in  the 
Court  of  Appeal :  the  Master  of  the  Rolls 
(Lord  Esher)  dissenting  on  the  ground 
that  no  bail  had  been  given  abroad,  but 
only  a  guarantee  not  equivalent  to  bail, 
and  that  this  being  so  the  plaintiffs  had 
not  so  good  a  remedy  abroad  as  in  England, 
and  were  therefore  entitled  to  bring  an 
action  in  the  English  Admiralty  Court. 
See  The  Joncph^  Shipping  Gazette, 
May  4  and  31,  1896,  and  a  note  in  the 
report  in  the  l>aw  Reports  of  the  case  of 
Thp  Maunhehn^  [18^7]  P.  15,  where  a 
pa<«age  in  the  judgment  of  1-ord  Justice 
Baggallay,  as  rej)orted  in  Thfi  Christian' 
httrff,  is  corrected  by  the  i-eporter.  In  this 
subsequent  case  of  Th^  MannJttiiu^  [1897] 
P.  IS,  where  foreign  legal  proceedings 
were  pending,  and  neither  of  the  two 
ships  which  had  been  in  coUision  had 


been  airested  abroad,  but  the  agents  of 
the  owners  abroad  had  merely  exchanged 
guarantees  that  they  would  give  bail  to 
answer  the  damages  to  which  they  might 
be  condemned  "by  the  competent  judge," 
the  Court  refused  to  stay  an  action  in  rem 
here  in  which  one  of  the  vessels  had  been 
arrested.  See  also  The  Reinhech,  6  Asp. 
366,  in  which  case  there  was  a  refusal  to 
stay  proceedings  in  this  country,  bail 
having  been  voluntarily  given  abroad  and 
not  under  compulsion. 

(k)  1  Spks.  206.  See  also  The  Ann 
and  Mary,  2  W.  Rob.  189. 

(V)  See  1  Spks.  209,  n.  {e), 

(w/)  See  The  Gnefttwald,  Swa.  430 ; 
The  VeUwitij,  L.  R.  3  P.  C.  44.  See  also 
The  Minna  Craig  Steamship  Of.  v.  Tfte 
Cttartrred  Mercantile  Batik  of  India, 
[1897]  1  Q.  B.  460--C.  A. ;  Ballantine  v. 
MacUinnon,  [1896]  2  Q.  B.  455,  at  p.  462. 
But  it  may  be  otnerwise  if  the  former 
finding  is  not  a  decision  on  the  merits  of 
the  case.     The  Delta,  1  P.  D.  404. 

(»)  Nelson  v.  Couch,  33  L.  J.  C.  P.  46. 
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Where  damage  to  ship  and  c5argo  is  occasioned  by  collision,  the  remedy  At  whose 
is  equally  open  to  the  owner  of  the  ship  and  the  owner  of  the  cargo.    The  b^^^f©^^. 
owners  of  the  cargo  may  join  in  the  action  brought  by  the  owners  of  the 
ship,  or  they  may  institute  a  separate  suit  (o),  and  where  in  a  suit  for 
damage  the  crew  of  the  injured  ship  seek  compensation  for  the  loss  of  their 
clothes  and  effects,  the  Court  will  entertain  the  claim  (/?). 

The  remedy  afforded  by  proceedings  in  rem  cannot  extend  beyond  the  The  extent 
property  proceeded  against  (5^).  Where  the  owners  do  not  appear,  the  Jft'^'^™^^ 
decree  must  be  confined  to  the  ship  and  freight,  and  where  the  owners 
appeared,  it  was  held,  previously  to  the  decision  of  the  Court  of  Appeal  in 
the  case  of  The  Oemjna,  that  they  could  not  be  made  responsible,  except 
for  costs,  beyond  the  value  of  the  ship  and  freight  (r).  In  that  case,  how- 
ever, the  Court  of  Appeal,  following  the  opinion  of  Sir  Francis  Jenne  in 
the  case  of  T?ie  Dictator,  expressed  an  opinion,  it  is  submitted,  not  required 
for  the  decision  of  the  case,  that  where  in  an  action  of  damage  in  rem  the 
owners  of  the  vessel  proceeded  against  appear,  they,  by  their  appearance, 
render  themselves  personally  liable  for  whatever  the  amount  of  the  damage 
proceeded  for  might  be  found  to  be,  however  much  it  might  exceed  the 
value  of  the  res  or  the  bail  put  in,  and  that  notwithstanding  that  the  defen- 
dants, being  foreigners  resident  abroad,  had  never  been  personally  within  the 
jurfsdiction  so  as  to  be  served  with  a  writ  in  peisonam.  See  this  question 
discussed  in  the  Introduction,  supra,  pp.  18  to  2ij.  Should  bail  have  been 
given  for  a  sum  beyond  the  value  of  the  ship  and  freight,  the  Court  will,  on 
application  being  made,  order  the  amount  of  the  bail  to  be  reduced  ;  the 


As  to  proceedings  in  a  Court  of  Equity, 
8ee  Sablhirh  v.  Russell,  L,  R.  2  Eq. 
441.  See  The  Ckirftaiii,  Br.  &  Luah. 
212. 

io)  The  Milan,  Lush.  388 ;  Tlie  Glamor- 
ff/inshire,  13  App.  Coh.  4.54,  466. 

(/i)  The  CamherlaHd,  5  L.  T.  496. 
Possibly  the  Court  would  entertain  in  the 
same  manner  a  claim  for  compensation 
for  personal  injury  received  in  the  collision 
bv  any  of  the  ship's  crew.  But  see  The 
Borodino,  5  L.  T.  291  ;  Taylor  v. 
Dewar,  .'>  B.  &  8.  58.  See  supra,  p.  76,  as 
to  the  jurisdiction  of  the  Court  in  cases 
of  personal  damage.  The  bailee  of  a 
barege  may  sue  for  damafre  done  to  the 
barge  (.The  Minna,  L.  K.  2  A.  &  E.  97)  ; 
and  the  owner  of  a  barge  laden  with  cargo 
has  been  allowed  to  sue  as  bailee  of 
the  cargo.    See  Tlte  Winhjield,  [1902]. 

\q)  From  the  price  fetched  by  the  sale 
of  the  ship  the  defendants  are  entitled 
to  deduct  the  marshal's  charges.  The 
Etiropa,  Br.  &  L.  210. 

(r)  The  John  Dunn,  I  W.  Rob.  159  ; 
The  Victor,  Lush.  72  ;  The  Volant,  1  W. 
Rob.  .388.  No.  Ca.  503  ;  The  Wild  Ranger, 
Br.  &  L.  84.  Sec  Brown  v.  Wilkinson,  15 
M.  &  W.  391,  at  p.  398 :  jter  Parke,  B.  Tlie 
Bold  Bncrleu^h,  7  Moo.  P.  C.  C.  267  ;  The 
Kalamazoo,  15  Jurist,  885  ;  Ke  parte 
Bayne,  1  Gale  &  Davison,  374.  See 
also  The  Parlement  Beige,  5  P.  D.  197,  at 
p.  217;  The  Staffordshire,  L.  R.  4  V.  V, 


194  ;  ne  Hope,  1  W.  Rob.  164  ;  and  the 
following  cases  in  prohibition  :  Oreenway 
and  Barker's  Case,  Godbolt,  260;  Johnson. 
\,Shiopen,  6  Mod.  79, 2  Ixl.  Raym.  984 ;  and 
Brickett  v.  Pearce,  6  Viner's  Abridgment, 
Court  of  Admiralty,D.,  pi.  22,  p.  523.  In  The 
Freedom,  L.  B.  3  A.  &  E.  495,  an  action  of 
damage  to  cargo  in  rem  against  a  foreign 
ship,  where  the  owners  hwl  appeared.  Sir 
Robert  Phillimore,  though  aUowing  the 
ship  proceeded  against  and  released  on 
bail  to  be  rearrested  for  costs,  said  in 
delivering  judgment  :  *^  In  this  case  the 
defendants  are  foreigners  domiciled 
abroad,  and  no  monition  in  personam. 
can  be  enforced  against  them."  an  obser- 
vation which,  it  would  seem,  that  learned 
judge  would  obviously  not  have  made  if 
the  defendants  hail  by  personally  appear- 
ing made  themselves  liable  for  the  amount 
of  the  damages  and  costs.  In  The 
Germanic  the  question  to  be  decided  was 
whether  a  pilot  who  ha<l  been  employed 
on  board  a  vessel  proceeded  against  in  an 
action  of  damage  could  or  ought  to  be 
joined  as  a  defendant  in  the  suit.  On  its 
being  submitte<l  by  counsel  that  no 
injustice  would  be  done  in  joining  the 
pilot  "to  the  other  defendants,*'  Lortl 
Esher,  M.R.,  observed  :  "  .  .  .  The  owners 
of  the  ship  only  appear  to  protect  their 
interest  in  the  res.  The  Germanic,  [1896] 
P.  84,  at  p.  87. 
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bail  is  to  be  considered  as  given  not  for  the  amount  of  the  damage  done» 
but  for  the  value  of  the  property  proceeded  against  («).  In  an  action 
m  rem^  where  the  ship  had  been  released  on  bail,  and  the  bail  proved  to  be 
insufficient  to  meet  the  damages  and  costs  adjudged  to  be  paid  by  the 
defendants  to  the  plaintifiP,  the  Coart,  after  the  amount  for  which  ball  had 
been  given  had  been  paid  to  the  plaintiff,  ordered  a  writ  to  issue  directing 
the  marshal  to  arrest  the  ship  for  the  payment  of  the  balance  (t).  And 
where,  in  an  action  tn  rem  brought  to  recover  a  claim  which  could  by  no 
possibility  exceed  the  value  of  the  res,  an  undertaking  was  given  to  put  in 
bail  for  a  sum  which  appeared  at  the  hearing  of  the  action  to  be  very  much 
less  than  the  value  of  the  res,  the  Court  decided  that  the  plaintiffs  were 
entitled  to  issue  execution  in  the  action  against  the  defendants  personally 
to  enforce  payment  of  so  much  of  their  claim  as  exceeded  the  amount  of 
the  undertaking  to  put  in  bail  {u). 

Bedress  for  injuries  arising  from  collision  may  be  obtained  by  proceedings 
in  personam,  and  in  cases  where  the  ship  is  lost,  or  owing  to  some  other 
cause  cannot  be  arrested,  a  suit  m  personam  is  the  only  available  process. 
In  all  cases  a  suit  in  personam  affords  a  more  extensive,  though  at  the  same 
time  a  less  certain  remedy  than  a  suit  in  rem ;  for,  subject  to  the  rules  laid 
down  by  statute  limiting  the  liability  of  owners  in  cases  of  collision,  the  defen- 
dant in  a  suit  in  personam  is  liable  to  the  full  extent  of  the  damage  done  {v). 


(jf)  [1899]  P.  285.  In  the  case  of  77/<? 
Chrigtianhorg,  10  P.  D.  141,  at  p.  156, 
where  the  question  was  whether  a  vessel 
released  on  bail  in  Holland  could  be  de* 
tained  under  an  Admiralty  arrest  in  this 
country,  Fry,  L.J.,  said :  "  The  result 
of  the  giving  of  bail  is  the  release  of 
the  ship.  Now  what  is  the  meaning 
of  releasing  a  ship  under  the  circum- 
stances? It  appears  to  me  that  the 
meaning  of  it  is  that  she  is  released  from 
aU  rights  and  claims  against  her  in 
i-espect  of  the  collision  which  is  the  cause 
for  which  her  owners  have  been  compelled 
to  give  the  bail.  Therefore,  without  say- 
ing it  is  impossible  that  a  second  action 
should  be  allowed  where  such  a  release 
has  been  obtained,  I  think  that  the  exiKt- 
ence  of  such  a  release  is  the  most  coge^it 
circumstance  against  allowing  the  pro- 
secution of  a  second  action.  That  is  the 
view  of  Sir  James  Hannen,  because  he 
savs,  *  Now  what  is  the  meaning  of  the 
release  ?  It  plainly  must  mean,  every- 
body would  understand  it  to  mean,  that 
the  vessel  was  to  go  on  her  course  and 
be  useful  to  her  owners  and  earn  freight, 
and  not  merely  that  she  was  to  sail 
about  in  the  Dutch  waters.'  If  that  be 
as  I  think  it  is,  the  true  meaning  of  a 
release  obtained  by  the  giving  of  bail, 
it  seems  to  me  that  the  subsequent  in- 
stitution of  this  suit  is  against  good  faith. 
In  my  judgment  also,  extreme  incon- 
venience would  follow  if  the  practice  were 
aUowed  of  instituting  proceedings  hi  rem 
in  whatever  port  the  ship  might  happen 
to  arrive ;  the  result  would  or  might  be 
that  in  case  of  a  collision  a  vessel  might 


be  arrested  afresh  in  every  jurisdiction 
which  she  might  enter,  and  that  even 
though  bail  might  have  been  given  in 
the  Courts  of  foreign  jurisdiction,  so  that 
she  would  be  harassed  from  port  to  port 
by  successive  actions  of  the  kind  which 
we  hkve  now  before  us,  and  the  plain- 
tiff might  be  allowed  to  elect  which 
of  the  antecedent  actions  he  would  prose- 
cute." 

(/)  The  Freedom,  L.  R.  3  A.  A:  E.  495. 

(tt)  TJte  Dictator,  [1892]  P.  304.  See 
The  Jiynge  Buntian,  5  C.  Kob.  322.  For 
an  examination  of  the  case  of  The 
Dictator,  [1892]  P.  304,  and  the  opinion 
therein  expressed  by  the  President,  that 
a  defendant  appearing  in  an  action  in  rem 
renders  himself  personally  liable  beyond 
the  extent  of  the  value  of  the  reg,  see  the 
Introduction,  gupra,  pp.  18  to  24. 

(r)  The  Volant,  1  W.  Rob.  383.  See 
the  judgment  in  The  Clara,  Swa.  3. 
"Where  the  plaintiff  proceeds  in  rem,  and 
the  proceeds  of  the  property  are  found  to 
be  insufficient  to  answer  the  damage,  it 
was  at  one  time  held  that  it  was  not  com- 
petent for  the  Court  to  engraft  upon  the 
proceeding  in  rem  proceedings  in.  per- 
so  nam  to  make  good  the  excess ;  because 
the  appearance  given  by  a  defendant  in 
an  action  in  rem  was  simply  an  appear- 
ance to  protect  his  interest  in  the  pro- 
perty unaer  arrest.  The  Court  could  not 
sanction  proceedings  not  justified  by  the 
original  process.  Tlie  Hope,  1  W.  Rob. 
154 ;  The  Volant,  lb.  383 ;  The  Kalavi^tzoo^ 
15  Jurist,  886,  per  Dr.  Lushington.  But 
the  Court  will  allow  a  plaintiff  who  has 
obtained  a  decree  in  an  action  in  rem,  on 
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In  case  of  tort  or  damage  committed  by  vessels  of  the  Crown,  the  legal  King's  ships. 
responsibility  attaches  to  the  actaal  wrongdoer,  and  the  Court  has  no 
jorisdiction  to  issue  process  against  the  Lords  of  the  Admiralty  personally 
to  answer  in  a  suit  for  damage  occasioned  by  the  improper  navigation  of  a 
King's  ship  {w).  When  proceedings  are  instituted  against  the  commander 
of  a  King's  ship,  it  is  usual  for  the  Lords  of  the  Admiralty  to  instruct 
the  Solicitor  for  the  Treasury  to  enter  an  appearance  on  behalf  of  the 
commander  (ir). 

The  508rd  section  of  the  Merchant  Shipping  Act,  1894,  following  out  statutory 
a  principle  laid  down  in  former  Acts,  provides  that  the  owners  (y)  of  a  ship,  ^^^^^  ^?  ^^^ 
British  (z)  or  foreign,  shall  not  in  cases  where  any  damage  is  by  reason  liability  in 
of  the  improper  navigation  (a)  of  such  ship  caused  without  their  actual  fault  ^^^^^ 
or  privity  (^)  to  any  other  ship  or  boat,  or  to  any  goods,  merchandise,  or 
other  things  whatsoever,  on  board  any  other  ship  or  boat,  be  answerable  in 
damages,  in  respect  of  damage  to  ships,  goods,  or  merchandise,  or  other 
things,  to  an  aggregate  amount  exceeding  eight  pounds  for  each  ton  of  the 
ship's  tonnage  (r).    The  statute  provides  further,  that  where  there  is  a 
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his  commencing  an  action  in  per$0Ham  in 
the  regular  manner,  to  recover  damages 
unsatisfied  by  the  proceediugB  in  rem. 
The  OrUnt,  L.  R.  3  P.  C.  69^ ;  The 
Dictator,  [1892]  P.  804,  at  p.  323.  See 
The  Zephyr,  11  L.  T.  351. 

(mj)  The  Athd,  1  W.  Rob.  874. 

(ar)  ne  Volcano,  2  W.  Rob.  337; 
H,  M,  S.  Swallow,  Swa.  30 ;  H,  M,  S, 
Sanspareil,  [1900]  P.  267  ;  The  Monarch, 
May,  1901.    As  to  costs,  see  po^,  p.  98, 

n.  C?)»  ^^^  P-  ^9' 

(y)  By  the  M.  S.  (Liability  of  Ship- 
owners) Act,  1898  (61  &  62  Vict.  c.  14), 
this  section  and  the  other  sections  of  tlie 
M.  S,  Act,  1894,  relating  to  the  limitation 
of  the  liability  of  shipowners  (sects.  502 
to  609),  are  extended  and  applied  **  to 
the  owners,  builders,  or  other  parties 
interested  in  any  ship  built  at  any  poit 
or  place  in  Her  Majesty's  Dominions, 
from  and  including  the  launching  of  such 
ship  until  the  registration  thereof  under 
section  two  of  the  M.  S.  Act,  1894 : 
Provided  always,  that  such  owners, 
builders,  or  other  parties  interested  shall 
not  benefit  under  this  section  for  a  period 
beyond  three  months  after  the  launching 
of  the  ship."  The  Act  farther  provides 
that  so  much  of  sect.  508  of  the  M.  S. 
Act,  1894,  as  is  inconsistent  with  the 
foregoing  shaU  be  repealed,  and  that  for 
the  purpose  of  the  Act  of  1898  the  tonnage 
ot  a  ship  shall  be  ascertained  as  provided 
by  sect.  603,  sub-sect.  2  (b)  and  (c)  of 
the  M.  S.  Act,  1894,  with  regard  to  foreign 
ships.  This  Act  of  1898  alters  the  law  as 
laid  down  in  The  Andalveian,  8  P.  D. 
182,  where  it  was  decided  that  the  owners 
of  an  unn^st«red  ship  over  fifteen  tons 
burden,  belonging  to  British  owners, 
which  came  into  collision  with  and 
damaged  another  vessel  while  in  the  act 
of  being  launched,  were  not  entitled  to 


limit  the  liability  of  the  ship  under  the 
limitation  of  liability  sections  of  the  M.  S. 
Acts  then  in  force. 

(z)  The  section  only  applies  to  regis- 
tered British  ships,  or  unregistered 
British  ships,  exempt  from  registration. 
The  AndalvMian,  3  P.  D.  182  ;  The  BruHtl, 
[1899]  P.  45  ;  [1900]  P.  24.  M.  S.  Act, 
1894,  sect.  508. 

(a)  As  to  the  meaning  of  these  words, 
see  The  Warhwttrth,  9  P.  D.  145.  It  has 
been  decided  that  the  owner  of  a  ship 
may  enter  into  a  valid  contract  not  to 
avail  himself  of  the  provisions  of  the 
limitation  of  liability  given  by  this  section, 
and  may  thus  precluide  himself  from 
applving  to  the  Court  for  a  decree  limit- 
ing his  liability  for  damage  within  this 
section.  The  Satanita,  [1895]  P.  248  : 
[1897]  A.  C.  69. 

(Jt)  See  The  EmpvM,  5  P.  D.  6  ;  The 
Cricket,  5  Asp.  53,  The  fact  that  one  of 
the  owners  was  master  of  the  ship  in  fault, 
and  on  board  at  the  time  of  the  collision, 
is  not  of  itself  sufficient  to  show  that  the 
improper  navigation  of  the  ship  was 
causeci  by  his  actual  fault  or  privity.  The 
Obey,  L.  R.  1  A.  &  E.  102.  If  the  loss  is 
occasioned  by  the  actual  fault  of  one  of 
several  part-owners,  his  co-ownei-s  are  not 
therebv  preclu(ied  from  a  right  to  the 
limited  liability  given  by  statute.  The 
Spirit  of  the  Ocean,  Br.  A:  L.  336. 

(r)  This  section  applies  to  cases  where 
by  the  improper  navigation  of  a  passenger 
steamer  damage  has  been  caused  to  luggage 
on  bMird  the  steamer  belonging  to  the  pas- 
sengers. I'/'ie  London  and  South  WeHern, 
Jiailtray  Co,  v.  James,  L.  R.  8  Ch.  241  ; 
The  1 7^<<»r/«  (reported  on  another  point), 
13  P.  D.  125  ;  JtAwhe  v.  London  and  South 
Weetern  BaiUjoay,  [1899]  2  Q.  B.  502; 
The  Stella,  [1900]  P.  161.  And  a  railway 
company  carrying  passengers  and  goods 
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claim  in  respect  of  loss  of  life  or  personal  injury,  fche  owners  may  be  liable 
to  the  extent  of  fifteen  pounds  for  each  ton  of  the  ship^s  tonnage,  bnt  that 
where  there  are  claims  for  loss  of  life,  and  also  claims  for  damage  to  shipa, 
goods,  or  merchandise,  the  owners  shall  not  be  answerable  in  respect  of  all 
the  claims  to  a  greater  aggregate  amount  than  fifteen  pounds  for  each 
ton  (d).  It  is  therefore  always  competent  to  the  owners  of  a  ship  which 
has  been  arrested  in  a  damage  suit,  on  establishing  their  right  to  the  benefit 
of  the  statutory  provisions  limiting  their  liability,  to  have  the  ship  released 
on  paying  into  Court  a  sum  of  money  sufficient  to  meet  the  amount  of  their 
statutory  liability,  together  with  interest  and  costs  (e). 

When  the  principle  of  thus  limiting  the  liability  of  shipowners  was 
established  by  the  Jjegislature,  it  became  necessary  to  provide  some  method 
of  distributing  the  proceeds  proportionately,  in  cases  where  there  should  be 
more  claimants  than  one  ;  because  it  is  obvious  that  in  such  cases,  if  the 
proceeds  were  all  paid  out  to  satisfy  the  first  action,  suitors  in  subsequent 
actions  would  have  little  chance  of  obtaining  any  recompense.  Accordingly, 
by  the  Merchant  Shipping  Act,  1854,  power  was  given  to  the  Court  of 
Chancery  to  adjust  claims  arising  out  of  damage  by  collision  ;  the  514th 
section  of  that  Act  providing  that  where  any  liability  has  been  incurred  by 
any  owner  in  respect  of  loss  of  life,  personal  injury,  or  loss  of,  or  damage 
to,  ships  or  goods,  and  several  claims  were  made  or  apprehended  in  respect 
of  such  liability,  it  should  be  lawful  for  the  Court  of  Chancery  (subject  to 
a  right  then  given  by  the  statute  to  the  Board  of  Trade),  to  entertain  pro- 
ceedings at  the  suit  of  the  owner  (/)  for  the  purpose  of  determining  such 
liability,  and  distributing  the  amount  due  rateably  amongst  the  claimants  (^). 
The  same  section  conferred  power  upon  the  Court  of  Chancery  to  stop  all 
actions  and  suits  pending  in  any  other  Court  in  relation  to  the  same  subject- 
matter.  The  515th  section  provided  that  all  sums  of  money  paid  for,  or 
on  account  of,  any  loss  or  damage  with  respect  to  which  the  Uability  of  the 


partly  by  railway  and  partly  by  their 
oMii  ships  is  entitled  to  the  limitation  of 
liability  imposed  by  its  provisions,  lb. 
The  section  has  no  application  to  cargo 
which  having  been  on  board  a  ship  in 
collision  has  received  damage  after  tran- 
shipment on  another  vessel.  TJit  Bt^rnina^ 
12  P.  D.  36.  See  also  68  &  64  Vict.  c.  32, 
infra ^  p.  92. 

(rf)  before  the  passing  of  the  M.  S. 
Amendment  Act,  1862,  the  rule  limiting 
the  liability  of  shipowners  depended 
mainly  uj)on  the  provisions  of  the  o04th 
and  505th  sections  of  the  M.  S.  Act, 
1854.  According  to  the  provisions  con- 
tained in  these  sections,  the  liability  of 
the  shipowner,  in  cases  of  damage  to 
ships  or  goods,  depended  upon  the  actual 
value  of  his  own  ship.  See  The  African 
Ship  Cowpa-ny  v.  Sivanzy^  2  K.  &  J.  660, 
25  L.  J.  Ch.  870  ;  Grainger  v.  Martin,  2  B. 
&  S.  456  ;  Leycester  v.  Logan,  4  K.  &  J.  725. 
These  sections  of  the  M.  8.  Act,  1854.  are 
now  repealed,  but  the  3rd  sub-section  of 
the  above  503rd  section  of  the  Act  of 
1894  is  a  reproduction  of  the  506th  section 
of  the  M.  S.  Act,  1854,  and  enacts  that 


the  owner  shaU  be  liable  in  respect  of 
every  loss  arising  on  distinct  occasions  to 
the  same  extent  as  if  no  other  loss  had 
arisen.  See  The  Bujah,  L.  R.  3  A.  &  E. 
539 ;  The  Dauglajt,  July  26.  1882,  Mari- 
time Register,  1882,  p.  941  ;  The  Creadon, 
5  Asp.  685 ;  The  Schwa  n.  The  Albamt, 
[1892]  P.  419.  The  two  ships  may 
belong  to  the  same  owner.  The  Petrel, 
[1893]  P.  320.  And  see  also  Th£>  Vera 
Cruz,  9  P.  D  96. 

(0  The  SiAterx,  1  P.  D.  281:  The 
DncheMse  de  Brabant,  Swa.  264.  See^w**, 
Practice,  Limitation  of  Liability. 

(/)  The  right  of  filing  a  bill  is  given  to 
the  owners  for  their  protection,  and  not 
to  the  claimants  for  their  advantage.  See 
4  No.  Ca.  506. 

0/)  Where  there  were  several  claimants, 
and  the  damages  exceeded  the  liability  of 
the  owner  in  respect  of  the  tonnage  of 
the  ship,  the  amount  of  the  owner's  lia- 
bility would  be  distributed  rateably. 
GWtolm  V.  Barker,  L.  R.2  Eq.  598,  1  Ch. 
223.  The  same  course  is  taken  under 
the  provisions  now  in  force.  See  The 
Victoria,  13  P.  D.  125. 
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owners  of  the  ship  was  limited,  and  all  costs  incurred  in  relation  thereto,  might 
be  bronorht  into  account  among  part-owners  of  the  same  ship,  in  the  same 
manner  as  money  disbursed  for  the  use  thereof.  The  13th  section  of  the 
Admiralty  Court  Act,  1861,  enacted  that  whenever  any  ship,  or  the  pro- 
ceedings thereof  (A),  was  under  arrest  of  the  Court  of  Admiralty,  the  Court 
should  have  the  same  powers  as  were  conferred  by  the  above-mentioned 
sections  of  the  Merchant  Shipping  Act,  1854,  upon  the  Court  of  Chancery  ; 
but  by  the  operation  of  the  76th  section  of  the  Judicature  Act,  1873,  the 
Admiralty  Division  obtained  the  same  jurisdiction  as  was  conferred  on  the 
Chancery  Division  by  these  sections,  and  now  also  under  the  504th  section 
of  the  Merchant  Shipping  Act,  1894  (/)  exercises  jurisdiction  in  all  cases 
with  respect  to  determining  the  amount  of  the  owners'  liability,  the  dis- 
tribution of  that  amount  among  the  several  claimants,  and  as  to  staying 
proceedings  pending  in  any  other  Court  (/),  and  it  is  no  longer  a  condition 
precedent  to  the  exercise  of  jurisdiction  in  the  Admiralty  Division  in  suits 
of  limitation  of  liability,  that  the  vessel,  or  bail  representing  it,  should  be 
under  the  arrest  of  the  Court  (k).  Thus  where  a  shipowner  is  exposed  to 
conflicting  claims  arising  out  of  damage  occasioned  by  collision,  he  may 
institute  proceedings  in  the  Admiralty  Division  praying  for  a  declaration 
of  limited  liability,  and  the  Court  is  invested  with  full  power  to  ascertain 
the  amount  of  compensation  due,  and  distribute  it  amongst  the  claimants  (/). 
The  method  of  proceeding  in  these  cases  is  more  fully  considered  in  the 
second  portion  of  this  work  (m). 

The  privilege  bestowed  on  shipowners  of  limiting  their  liability  for  Limitation  of 
improper  navigation    in  the  events  referred  to  in    sect,    503    of   the  liability  of 

^     ^  °  shipowners 

extended  to 
aU  damage  on 

(A)  The    Court   acquired    jurisdiction  perBons    to    whom    he   has  to   pay  the   land  or  water 

under  this  section  when  bail  was  given,  limited  amount  for  which  he  is  liaole  after   causeil  by 

or  money  was  paid  into  Court  in  lieu  of  the  determination  of  many  actions,  which   improper 

bail.     The  Xorthurnhna^  L.  R.  3  A.  &  E.  would  have  been  stayed  as  of  course  under  navigation. 

24.    Foreign  ships  might  claim  the  benefit  the  former  law,  in  order  that  the  liability 

of  this  and  the  foregoing  provisions.     The  and  distribution  might  be  determined  in 

Am/tlia,  Br.  &.  L.  151.    But  this  was  not  one  and  the  same  proceeding.    See  post^ 

so  before  the  paasing  of  the  M.  8.  Act,  Practice  :  Actions  of  Limitation  of 

1862.      The   Wild  Banger,    Lush.  668;  LlABlUTY.    See  7%«  J»mU  14  P.  D.  78  ; 

Cope  V.  Dohertffj  4  K.  &  J.  367.  lUtcJut  v.  London  and  South  Western  Rail- 

(0  67  &  68  Vict.  c.  60,  s.  504.  tmy,  [1899]  2  Q.  B.  502. 

(j)  It  follows  from  the  jurisdiction  to  (As)  See  I'hs  FoteolinOy  March  Slst, 
entertain  actions  of  limitation  being  now  1885.  See  also  the  Common  Law  Pro- 
conferred  on  the  High  Court  of  Justice,  cedure  Act,  1860,  s.  35. 
and  not  on  separate  Divisions  of  that  (I)  The  Court  will  not  require,  before 
Court  (*>.,  the  Chancery  and  Admiralty  the  owner  of  a  vessel  can  claim  a  limita- 
Divisions),  that  the  re-enactment,  with-  tion  of  his  liability,  that  he  should 
out  verbal  alteration,  of  the  words  of  the  acknowledge  that  his  vessel  was  to  blame. 
M.  S.  Act,  1854,  giving  power  to  the  The  Amalia,  32  L.  J.  Adm.  191,  Br.  &  L. 
judge  before  whom  the  application  for  151 ;  and  see  James  v.  Tlie  London  and 
limitation  of  liability  came  to  stay  pro-  South  Western  RailuMy^  L.  R.  7  Ex.  187, 
ceedings  *Mn  any  other  Court,"  and  in  287. 

one  and  the  same  proceeding  determine         (//i)  Post,  Practice  :  Actions  in  Pee- 

all  the  questions  at  issue,  as  was  the  case  sonam  ;     Limitation    of   Liability. 

before  the  passing  of  the  Judicature  Act,  The  Commissioners  of  the  Admii-alty  may 

has  been  put  an  end  to,  and  under  the  claim  against  the  amount  of  a  shipowner's 

law  as  it  is  at  present,  inasmuch  as  the  limited  liability  paid  into  Court  under 

Division  applied  to  for  relief  under  the  the  M.  S.  Act,  1894,  such  claim  being  in 

section  has  no  jurisdiction  to  stay  actions  respect  of  the  loss  of  stores  belonging  to 

in  any  other  Division  of  the  High  Court,  the  Crown  on  board  a  vessel  sunk  in 

it  often  happens  that  a  shipowner  desiring  a  collision.    The  Xite,  11  P.  D.  72 ;  and  see 

to  limit  his  liability  can  only  ascertain  the  the  same  case  as  to  whether  the  Crown  is 
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authorities, 


Merchant  Shipping  Act,  1894,  has  recently  been  extended  and  applied  to 
all  cases  where,  without  their  actual  fault  or  privity,  any  loss  or  damage  is 
caused  to  property  or  rights  of  any  kind,  whether  on  land  or  water,  or 
whether  fixed  or  movable,  by  reason  of  the  improper  navigation  or  manage- 
ment of  the  ship  (n),  and  is  now  also  possessed  by  canal  and  dock  owners 
and  harbour  and  conservancy  authorities,  it  being  provided  by  the  2Dd 
section  of  the  Merchant  Shipping  (Liability  of  Shipowners  and  Others) 
Limitation  of  Act,  1900,  that  the  owners  of  any  dock  (o)  or  canal,  or  a  harbour  authority 
liability  of  ^j.  conservancy  authority,  as  defined  by  the  Merchant  Shipping  Act, 
harbour      *     1894  (p),  shall  not,  where,  without  their  actual  fault  or  privity,  any  loss  or 

damage  is  caused  to  any  vessel  or  vessels,  or  to  any  goods,  merchandise,  or 
other  things  whatsoever  on  board  any  vessel  or  vessels,  be  liable  to  damages 
beyond  an  aggregate  amount  not  exceeding  eight  pounds  for  each  ton  of 
the  tonnage  of  the  largest  registered  British  ship  which  at  the  time  of  such 
loss  or  damage  occurring  is,  or  within  the  period  of  five  years  previous 
thereto  has  been,  within  the  area  over  which  such  dock  or  canal  owner, 
harbour  authority,  or  conservancy  authority  performs  any  duty  or  exercises 
any  power  (q).  A  ship  shall  not  be  deemed  to  have  been  within  the  area 
over  which  a  harbour  authority  or  a  conservancy  authority  performs  any 
duty  or  exercises  any  powers  by  reason  only  that  it  has  been  built  or  fitted 
out  within  such  area,  or  that  it  has  taken  shelter  within  or  passed  through 
such  area  on  a  voyage  between  two  places  both  situate  outside  that  area, 
or  that  it  has  loaded  or  unloaded  mails  or  passengers  within  that 
area  (r). 

The  limitation  of  liability  under  the  above  sections  of  the  Act  of  1900 
is  to  apply  whether  the  liability  arises  at  common  law  or  under  any  general 
or  private  act  of  Parliament,  and  notwithstanding  anything  contained  in 
such  Act  (s). 


not  hmtHd  in  such  a  case  to  come  in  and 
claim.    See  T/te  Winhfield,  [1902]  P. 

(»)  63  k  64  Vict.  c.  32,  s.  1,  which  Act  is 
to  be  construed  together  with  the  M.  S. 
Act,  1894. 

(n)  M.  S.  (Liability  of  Shipowners  and 
Others)  Act,  1900  (63  &  64  Vict.  c.  32), 
8. 2, 8ub-8. 1 .  For  the  purpose  of  this  section 
the  term  "dock"  shaU  include  wet  docks 
and  basins,  tidal  docks  and  basins,  locks, 
cuts,  entrances,  dry  docks,  graving  docks, 
gridirons,  slips,  quays,  wharves,  piers, 
stages,  landing-places,  and  jetties;  and 
the  term  "owners  of  a  dock  or  canal" 
shall  include  any  person  or  authority 
having  the  control  of  any  canal  or  dock, 
as  the  case  may  be.  M.  S.  (Liability  of 
Shipowners  and  Others)  Act,  1900  (63  & 
64  Vict),  s.  2,  sub-ss.  4,  5. 

ip)  By  the  M.  S.  Act,  1894,  s.  742, 
unless  the  context  otherwise  requires,  the 
following  expressions  have  the  meanings 
thereby  assigned  to  them,  that  is  to 
say,—*"  Harbour  authority  "  includes  all 
j^ersons  or  bodies  of  persons,  corporate  or 
unincorporate,  being  proprietors  of  or 
entrusted  with  the  duty  or  invested  with 
the  power  of  constructing,  improving, 
managing,    regulating,    maintaining,    or 


lighting  a  harbour.  "  Conservancy  autho- 
rity" includes  all  persons  or  bodies  of 
persons,  corporate  or  unincorporate,  en- 
trusted with  the  duty  or  invested  with 
the  power  of  conserving,  maintaining,  or 
improving  the  navigation  of  a  tidal  water. 
"  Tidal  water  "  means  any  part  of  the 
sea  and  any  part  of  a  river  within  the 
ebb  and  flow  of  the  tide  at  ordinary 
spring  tides  and  not  being  a  harbour. 

(^)  Nothing  in  this  section  is  to  impose 
any  liability  in  respect  of  any  such  loss 
or  damage  on  anysucho^^iieror  authority 
in  any  case  where  no  such  liability  would 
have  existed  if  the  Act  had  not  passed. 
63  &  64  Vict.  c.  32,  s.  2,  sub-s.  6. 

(/•)  For  the  purpose  of  this  section,  the 
tonnage  of  ships  shaU  be  ascertained  as 
provided  by  sect.  503,  sub-sect.  2  of  the 
M.  S.  Act,  1894,  and  the  register  of  any 
ship  shall  be  sufficient  evidence  that  tiie 
gross  tonnage  and  the  deductions  there- 
from and  the  registered  tonnage  are  as 
therein  stated.  63  &  64  Vict.  c.  32,  s.  2, 
Bub-s.  2. 

(*)  M.  S.  (Liability  of  Shipowners  and 
Others)  Act,  1900,  s.  3.  See  Kvpra,  p.  90, 
n.  (</). 
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The  jurisdiction  possessed  by  the  High  Court  of  Justice  in  England,  under 
the  504th  section  of  the  Merchant  Shipping  Act,  181)4,  to  determine  the 
amount  to  which  liability  is  limited  under  the  8th  part  of  that  Act,  and 
distribute  that  amount  amongst  the  several  claimants,  with  the  other  powers 
given  by  that  section,  is  extended  and  applied  by  the  Merchant  Shipping 
(Liability  of  Shipowners  and  Others)  Act,  1900,  so  as  to  enable  that  Court 
to  entertain  actions  of  limitation  of  h'ability  instituted  on  behalf  of 
harbour  authorities,  conservancy  authorities,  and  the  owners  of  docks 
and  canals  within  that  Act,  it  being  provided  by  the  3rd  sub-section  of 
the  2nd  section  of  the  Act  of  1900  that  sect.  504  of  the  Merchant 
Shipping  Act,  1894,  shall  apply  to  the  2nd  section  of  the  Act  of  1900 
as  if  the  words  "  owner  of  a  British  or  foreign  ship "  included  a 
harbour  authority  and  a  conservancy  authority,  and  the  owner  of  a 
canal  or  a  dock. 

The   3rd  section  of   the  Act  of  1900   provides   that   the  limitation  Provisions  as 

to  scvGrftl 

of   liability  under    its   provisions   shall    relate   to   the   whole    of  any  claims  arising 
losses    or  damages  which   may  arise   upon   any  one  distinct  occasion,  on  one 
although  such  losses  or  damages  may  be  sustained  by  more  than  one 
person. 

Prior  to  the  coming  into  operation  of  the  Judicature  Act,  1873,  the  Rules  as  to 
Courts  of  Common  Law  did  not  recognize  the  principles  which  regulated  in  ^^^' 
the  Admiralty  Court  the  right  to  compensation  for  damages  arising  from 
collision  ;  but  by  the  25th  section  of  that  Act,  sub-section  9,  it  is  enacted 
that  in  any  cause  or  proceeding  for  damages  arising  out  of  a  collision 
between  two  ships,  if  both  ships  shall  be  found  to  have  been  in  fault,  the 
roles  hitherto  in  force  in  the  Court  of  Admiralty,  so  far  as  they  have  been 
at  variance  with  the  rules  in  force  in  the  Courts  of  Common  Law,  shall 
prevail  (t). 

The  four  chief  rules  which  guide  the  Court  in  cases  of  collision  have 
been  laid  down  by  Lord  Stowell  in  the  following  terms  : — "  There  are  four 
possibilities  under  which  an  accident  of  this  sort  may  occur.  In  the  Ftrsl 
place,  it  may  happen  without  blame  being  imputable  to  either  party  ;  as 
where  the  loss  is  occasioned  by  a  storm,  or  any  other  vis  major :  in  that 
case  the  misfortune  must  be  borne  by  the  party  on  whom  it  happens  to 
light ;  the  other  not  being  responsible  to  him  in  any  degree.  Secondly^  a 
misfortune  of  this  kind  may  arise  where  both  parties  are  to  blame  ;  where 
there  has  been  a  want  of  due  diligence  or  of  skill  on  both  sides.  In  such 
a  case  the  rule  of  law  is,  that  the  loss  must  be  apportioned  between  them, 
as  having  been  occasioned  by  the  fault  of  both  of  them.     Thirdly^  it  may 


(0  This  sub-section  has  been  held  to 
apply  to  a  claim  for  damage  to  cai^o 
caused  bj  a  collision  between  ships.  Th^ 
Chartered  Mercantile  Bank  of  India  v. 
77te  Xeth^rlande  Steani.  Co.,  10  Q.  B.  D. 
521.  It  has,  however,  no  application  in 
actions  claiming  damage  for  loss  of  life 
iThe  B&rnina,  11  P.  D.  31  ;  12  P.  D.  58  ; 
13  App.  Cases,  1)  ;  or  in  actions  for 
damage  to  cargo  which,  before  the 
Jndicatare  Acts,  could   not   have  been 


brought  in  the  Court  of  Admiralty. 
The  Bvihire,  52  L.  T.  740.  The  mar- 
ginal note  to  the  sub-section  is  "  Damages 
by  collisions  at  #««,**  but  it  would  seem 
that  the  operation  of  the  sub-section  is 
not  thereby  narrowed,  as  the  marginal 
notes  of  an  Act  of  Parliament  are  no  part 
of  the  Act.  Sutton  v.  Sutton,  22  Ch.  D. 
513  ;  Claydon  v.  Green,  i)er  Willes,  J., 
L.  R.  3  C.  P.  511. 
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First — in 
cases  of 
accident. 


happen  by  the  misconduct  of  the  suffering  party  only  ;  and  then  the  rule 
is,  that  the  sufferer  must  bear  his  own  burthen.  Lastly^  it  may  have  been 
the  fault  of  the  sliip  which  ran  the  other  down ;  and  in  this  case  the 
injured  party  would  be  entitled  to  an  entire  compensation  from  the 
other." 

With  reference  to  the  first  rule  it  is  to  be  observed  that  the  presumption 
of  negligence  does  not  arise  from  the  mere  happening  of  a  colhsion,  and  in 
order  to  fix  the  loss  on  the  ship  sued,  the  law  requires  evidence  of  the 
absence  of  reasonable  care  and  maritime  skill  on  the  part  of  the  crew  (t/). 
An  inevitable  accident  is  one  of  those  accidents  in  navigation  which  no 
ordinary  care,  caution,  or  maritime  skill  could  have  prevented  {v).  Where 
a  reasonable  doubt  exists  as  to  the  cause  of  the  collision,  the  Coui*t  will 
dismiss  the  suit  (tr).    Where  cross  actions  are  brought  to  recover  damage 


(»)  Evidence  that  the  vessel  whose 
(iwners  are  bringing  the  action  was  at 
anchor,  with  a  proper  light  burning,  in  a 
proper  place,  and  was  ran  into  by  the 
vessel  proceeded  against  has  been  held  to 
afford  sufficient  proof,  of  the  absence  of 
reasonable  care  and  maritime  skill  on  the 
part  of  the  defendants,  so  as  to  render 
them  liable  for  the  collision  in  the  absence 
of  their  being  able  to  show  that  the 
coUision  was  caused  by  inevitable  accident. 
Tht  AnnotLyle,  11  P.  D.  114  ;  7%/?  Indus, 
12  P.  D.  46.  8ee  also  Th^  Meaiuitchy, 
[1897]  A.  C.  351,  and  the  observations  of  the 
Judicial  Committee  of  the  Privy  Council 
in  that  case  as  to  the  obligation  cast  upon 
a  vessel  at  anchor  to  keep  a  competent 
person  on  watch,  whose  duty  it  is  not 
only  to  see  that  the  anchor,  light,  or 
lights  are  properly  exhibited,  but  also  to 
do  everything  in  his  power  to  avert  or 
to  minimize  a  collision.  See  also  Tlte 
Merchant  Prince,  [1892]  P.  179:  The 
City  of  Peking,  14  App.  Cases,  40 ;  The 
Scotia,  6  Asp.  541. 

(r)  The  Afarvesia,  L.  R.  4  P.  C.  212  ; 
TheSchwan,  The  Albano,  [1892]  P.  419  ; 
Jhe  Merchant  Prince,  [1892]  P.  179.  See 
also  Th€  Anmrt  Lyle,  11  P.  D.  114 ;  Tlu 
InduM,  12  P.  D.  40.  Where  the  master  of 
a  ship  takes  all  such  precautions  as  a  man 
of  ordinary  pnidence  and  skill,  exercising 
reasonable  foresight,  would  use  to  avert 
danger  in  the  circumstances  in  which  he 
is  placed,  he  is  not  to  be  held  to  have 
been  guilty  of  the  negligence  because  he 
may  have  omitted  some  possible  precaution 
which  the  event  suggests  he  might  have 
resorted  to.  The  William  Lindsay,  L.  R. 
5  P.  C.  338.  See  Tlw  Pladda,  2  P.  D.  34. 
A  collision  caused  by  the  sudden  breaking 
of  the  steering  gear  of  a  vessel,  arising 
from  a  latent  defect  in  the  gear,  was  held 
to  be  an  inevitable  accident.  7%/?  Virgo, 
3  Asp.  285.  But  the  owners  of  a  ship  will 
be  held  liable  for  a  collision  caused  by  the 
improper  condition  of  the  steering  gear, 
if  such  improper  condition  arose  from  the 
negligence  of  persons  employed  to  pre- 
pare the  ship  for  her  voyage,  or   from 


a  neglect  to  exercise  ordinary  care  in 
the  overhauling  of  the  machinery.  The 
Warkw&rth,  9  P.  D.  20  :  and  see  also  The 
Viatka,  Mich.  Term.  1884  (Maritime 
Register,  p.  774)  ;  Tlie  European,  10 
P.  D.  99,  where  the  same  accident  to  the 
steam  steering  gear  had  happened  before, 
and  the  defendants  were  held  liable : 
see  also  Th^  Turret  Cmrt,  69  L.  J.  Prob. 
117. 

iyo)  **  The  result  of  the  evidence  will 
be  .  .  .  either  a  conviction  in  your  mind 
that  the  loss  was  occasioned  by  accident, 
in  which  case  it  must  be  sustained  by  the 
party  on  whom  it  has  fallen  ;  or  a  state  of 
reasonable  doubt  as  to  the  preponderance 
of  evidence,  which  will  have  nearly  the 
same  effect."  Per  Sir  C.  Robinson,  The 
Catherine  of  Dorer,  2  Hagg.  154.  See 
also  The  Prigoriji^ve,  Easter  Term,  1884 
(Maritime  Register,  p.  341),  in  which 
case  both  claim  and  counterclaim  were 
dismissed.  "With  regard  to  inevitable 
acci<lent,  the  onus  lies  on  those  who  bring 
a  complaint  against  a  vessel,  and  who 
seek  to  be  indemnified — on  them  is  the 
onus  of  proving  that  the  blame  does  attach 
upon  the  vessel  proceeded  against.  The 
onus  of  proving  inevitable  accident  does 
not  necessarily  attach  to  that  vessel ;  it  is 
only  necessary  where  you  show  a  prima 
facie  case  of  negligence  and  want  of  due 
seamanship.  Per  Dr.  Lushington,  The 
Bolin4i,  3  No.  Ca.  208  ;  TJie  Mary  Stuart, 
2  W.  Rob.  244.  See  Hammack  v.  117**7/-, 
31  L.  J.  C.  P.  129  ;  Sc^ttt  v.  London  Dock 
Company,  34  L.  J.  Ex.  220 ;  The  Rirer 
Wear  Cmnmissioners  v.  Adamjton,  2  App. 
Ca.  743  ;  The  Bailiffs  of  mminey  Marsh 
V.  Trinity  Hovse,  L.  R.  5  Ex.  204,  7  Ex. 
247.  **  In  my  apprehension,  an  inevitable 
accident  in  point  of  law  is  this  :  viz.,  that 
which  the  party  charged  with  the  offence 
could  not  possibly  prevent  by  the  exercise 
of  ordinary  care,  caution,  and  maritime 
skill."  Per  Dr.  Lushington,  The  Virgil, 
2  W.  Rob.  206.  See  The  Peerless,  Lush. 
30 ;  Tlie  Perseverance,  Holt's  Rule  of 
the  Road,  262;  The  Ihiropa,  14  Jurist, 
628. 
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occasioned  by  inevitable  accident,  both  actions  will  be  dismissed  (^). 
And  where  the  cross  claim  is  brought  by  way  of  counterclaim,  a 
similar  result  will  follow.  It  was  the  general  practice  of  the  Court 
not  to  give  costs  on  either  side  in  cases  of  inevitable  accident  (y) ;  Costs. 
but  since  the  coming  into  operation  of  the  present  rules  of  Court, 
in  cases  where  either  the  plaintifis  or  defendants  have  raised  the 
defence  on  their  pleadings  that  the  collision,  so  far  as  they  and  their 
servants  were  concerned,  was  an  inevitable  accident  (2;),  the  Court, 
on  the  defence  being  proved,  has,  in  the  absence  of  special  circum- 
stances, been  in  the  habit  of  giving  the  successful  party  the  costs  of  the 
action  (a). 

The  second  rule  is  founded  upon  the  principle  which  from  ancient  times  Secondly— 
has  been  applied  in  the  Admiralty  Court,  that  damage  occasioned  by  a  where  both 
common  fault  shall  be  considered  as  a  common  loss  (h).    If  the  owner  of  to'^m?. 
one  ship  bring  an  action  against  the  owner  of  another  ship  for  damage  by 
collision,  and  both  ships  be  found  to  blame,  the  party  proceeding  recovers 
only  a  moiety  of  his  damage  ;  if  there  is  a  cross  action,  or  a  counterclaim 
arising  out  of  the  same  collision,  the  damages  are  divided,  each  party 
recovering  half  his  own  loss  (c).    The  rule  will  apply  although  the  fault 


(x)  The  Shannon,  1  W.  Rob.  463. 

(jf)  The  Itinera  Ht,  2  W.  Kob.  236  ;  and 
the  cases  cited  in  the  last  note ;  77te 
Ebenezer,  2  W.  Rob.  206  ;  The  Bvckhursf, 
6  P.  D.  152.  But  the  Court  has— and 
under  the  old  practice  had — a  discre- 
tionaiy  power  to  condemn  in  costs. 
Thus  in  a  case  where  the  Court  con- 
adered  that  a  plaintiff  had  good  reason 
to  think  the  collision  was  a  mere  acci- 
dent,  which  could  not  have  been  avoided, 
and  that  he  was  unduly  rash  in  bring- 
ing his  action,  it  condemned  him  in 
costs.  The  London,  Br.  &  L.  83  :  and  see 
The  Thornlev,  7  Jur.  660 ;  see  also  The 
InniJt/ail,  The  Secret,  3  Asp.  337  ;  TJte 
Virgo,  lb,  285. 

{z)  Such  a  plea  seems  to  differ  very 
little,  if  it  at  all,  from  a  plea  of  absence  of 
negligence,  and  where  such  a  plea  was 
set  up  and  proved,  the  Court  of  Admiralty 
condemned  the  opposing  party  in  costs. 
The  origin  of  the  rule  of  '*no  costs" 
in  inevitable  accident  cases  may  have 
been  that  each  party  was  left  to  bear 
their  own  costs,  not  where  inevitable 
accident  was  pleaded,  but  where,  after 
charges  of  negligence  had  been  made 
by  both  sides,  the  Court  found  that 
the  collision  had  been  due  to  inevi- 
table accident.  See  Tfie  Batavier,  15 
P.  D.  37,  where  the  old  practice  was 
followed. 

(a)  The  Monhteaton,  14  P.  D.  51.  See 
The  Batavier,  15  P.  D.  37  ;  The  Cawdirr, 
4  P.  D.  115  ;  The  Naples,  11  P.  D.  124,  in 
which  last- mentioned  case  the  plaintiffs 
admitted  on  the  pleadings  that  the 
collision  was  the  result  of  inevitable 
accident.  The  Merchant  Prince,  [1892] 
P.  »,  179.     In  The  Sardinian,  Adm.  Div., 


December  9,  1886,  the  Court  dismissed 
both  claim  and  counterclaim  on  the 
ground  that  the  collision  was  an  inevi- 
table accident,  or  rather  that  neither 
party  had  proved  negligence,  and,  exer- 
cising its  discretion,  made  no  order  as  to 
costs 

(A)  The  Linda,  4  Jur.  N.  S.  147  ;  The 
Imnuiganda  Sara  CUuina,  8  Moo.  P.  C.  C. 
75;  The  Aurora,  ljM%h,'^27  ;  Tite  Seringa- 
patam,  5  No.  Ca.  66  ;  The  Celt,  3  Hagg. 
328,  n. 

(r)  "  I  will  assume  that  A.  and  B.  are 
the  owners  of  two  vessels  worth  respec- 
tively 10,000/.  and  50,0OU/. ;  that  they  come 
into  collision,  and  that  both  alike  are  to 
blame  for  the  collision — that  being  a  con- 
dition precedent  to  the  equal  division  of 
the  damages. 

**And  first  I  will  assume  that  A.*8 
vessel  goes  to  the  bottom,  and  that  B.'s 
is  uninjured — a  not  very  unusual  occur* 
rence  in  coUisions  at  sea.  Then  A., 
who  has  lost  10,000Z.  by  the  sinking  of 
his  vessel,  would,  under  the  Admiralty 
rule,  both  being  to  blame,  be  entitled  to 
recover  one-half  of  his  loss,  or  5,000Z., 
from  B. 

"  Secondly,  let  us  assume  that  B.'s 
vessel  goes  to  the  bottom,  and  that  A.*8 
is  uninjured,  then  B.,  who  has  lost  50,000/. 
by  the  sinking  of  bis  vessel,  would  be 
entitled  to  recover  one  moiety  of  his  loss, 
or  25,000/.,  from  A. 

"  Thirdly,  I  will  sup])08e  that  both  go 
to  the  bottom,  both  alike  being  to  blame 
for  the  coUision.  Then  A.,  having  lost 
10,000/.  by  the  sinking  of  his  vessel,  is 
entitled  to  receive  5,000/.  from  B.  for  a 
moiety  of  his  damage,  whilst  B.  is  entitled 
to  recover  25,000/.  from  A,  for  a  moiety 
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on  the  ODe  side  way  be  greater  than  the  fault  on  the  other,  for  the  Court 
cannot  apportion  the  damages  acoording  to  the  quantum  of  neglect  on  the 
one  side  and  the  other  (^O- 

The  same  rule  applies  where  cargo  is  damaged  by  a  collision  arising  from 
the  joint  fault  of  the  ship  in  which  the  cargo  is  being  carried,  and  the  ship 
with  which  she  comes  into  collision  {$),  The  loss,  being  a  joint  loss,  must 
be  apportioned  between  the  two  ships,  and  therefore  in  an  action  in  the 
Admiralty  Division  by  the  owner  of  the  damaged  cargo  against  the  ship 
which  came  into  collision  with  the  carrying  ship,  only  half  the  damages 
sustained  can  be  recovered  (/).  The  other  moiety  of  the  damages  can  only 
be  recovered  from  the  owners  of  the  carrying  ship  in  cases  where  the  terms 
of  the  contract  of  carriage  do  not  prevent  such  recovery  (y).    The  same 


of  his  damage.  Each  loses  30,000/. ;  A., 
by  having  to  bear  the  loss  of  one  moiety 
of  his  own  vessel,  or  6,0<)0/.,  and  by  having 
to  pay  to  B.  25,000/.  for  the  moiety  of  hin 
(B.'s)  loss  ;  and  B.,  by  having  to  bear  the 
loss  of  one  moiety  of  his  own  vessel,  or 
26,000/.,  and  by  having  to  pay  to  A. 
5,000/.  for  a  moiety  of  his  (A.'s)  loss.  The 
mistake  of  those  who  think  that  the 
owner  of  a  vessel  worth  10,000/.  might 
by  a  collision  with  a  vessel  worth  50,000/. 
leceive  under  the  Admiralty  law  no  less 
a  sum  than  30,000/.  as  a  compensation, 
arises  from  their  supposing  that  the 
amount  at  stake  is  a  common  fund  to  be 
divided  between  two  claimants,  not  a 
joint  loss  which  has  to  be  apportioned 
between  them.*' — A  Defence  of  the  Rule 
of  the  Admiralty  Court  in  cases  of  Col- 
lision between  Ships,  in  a  letter  to 
the  Right  Honourable  Lonl  Selbome 
by  H,  Catlogan  Rothery,  Registrar  of 
the  High  Court  of  Admiralty,  London, 
1873. 

{(T)  See  the  observations  of  Lord  Giflord 
in  Hay  v.  Ze  Xere^  2  Shaw's  Scotch  Appeal 
Cases,  395  ;  and  Thfi  Jvdith  Randolph, 
there  cited.  Tlie  Margaret,  9  App.  Cas. 
881,  per  Lord  Blackburn ;  The  Monte 
Himi,  [1893]  P.  23  ;  Tike  Cap  Tarlfa, 
December,  1900,  Adm.  Court ;  Ihe  Khe- 
dive, 6  App.  Cas.  876 ;  2'he  Margaret, 
6  P.  D.  76  ;  The  Beryl,  9  P.  D.  137  ; 
and  Marsden  on  Collisions,  2nd  ed.  p.  134 
rt  seq.,  for  an  account  of  earlier  cases  in 
the  Court. 

"  Strict  justice  would  say  that  the 
burthen  of  making  good  the  loss  should 
fall  upon  the  two  delinquents  in  propor- 
tion to  their  delinquency,  but  in  practice 
the  proportion  is  impossible  to  be  ascer- 
tained. Per  Dr.  Lushington,  Tlie  MUan, 
Lush.  401. 

(/O  "  I  apprehend  that  in  carrying  out 
this  rule  the  Court  of  Admiralty  must 
say,  '  You,  the  innocelit  ownere  of  cargo, 
proceeding  against  one  only  of  two  delin- 
quent ships,  shaU  recover  only  half  your 
damage,  because  we  can  aflix  to  the  vessel 
proceeded  against  only  half  the  blame, 
and  you  shall  be  left,  with  respect  to  the 


other  half  of  your  loss,  to  your  remedy 
against  the  owner  of  the  other  vessel, 
which  we  hold  to  be  equaUy  delinquent.' " 
Per  Dr.  Lushington,  Tite  Milan,  Lush. 
404. 

(/)  TJte  Milan,  Lush.  404 ;  The  Consett, 
5  P.  D.  52.  See  also  the  dicta  in  Th^ 
Laconia,  Br.  Sc  L.  146,  although  in  that 
case  the  Privy  Council  decided  that 
neither  vessel  was  to  blame.  Compensa- 
tion cannot  be  recovered  for  damage  done 
to  cargo,  unless  the  owner  of  the  cargo,  or 
the  shipowner,  as  bailee  of  the  cargo,  is  a 
party  to  the  action  ;  for  restitution  can 
be  made  only  to  those  who  bring  their 
claims  properly  before  the  Court.  The 
Saracen,  4  J^o.  Ca.  509 ;  The  Minna,  L. 
R.  2  A.  &  £.  97.  In  a  case  where  the 
owners  of  a  vessel  and  part  of  the  cargo 
lost  in  a  CL.Uisiop  brought  an  action  in 
the  Admiralty  Court  against  the  wrong- 
doing vessel,  and  obtained  a  decree  for 
the  condemnation  of  the  ship,  and  on  the 
same  day  that  the  decree  was  pronounced 
the  owners  of  the  remaining  portion  of 
the  cargo  brought  an  action  against  the 
damaging  vessel,  and  applied  to  the  Court 
to  be  let  in  to  participate  rateably  in  the 
proceeds  of  the  condemned  ship  ;  it  was 
held  that  the  Court  could  not  in  such  a 
case  decree  a  rateable  distribution,  and 
thereby  take  away  the  priority  of  the 
prior  petent,     Tlie  Saracen,  6  Moo.   P. 

C.  C.  56. 

(^)  Where  goods  are  carried  under  bills 
of  lading,  the  terms  of  the  bills  of  lading 
frequently  protect  the  owners  of  the 
carrying  ship  from  the  consequences  of 
the  negligent  navigation  of  the  crew. 
TJie  CTiartered  Mercantile  Bank  of  India 
V.  The  yetherlandt  Steam  Co,,  10  Q.  B.  D. 
521.  Foundering  caused  by  a  coUision 
with  another  vessel  is  within  the  excep- 
tion "dangers  and  accidents  of  the 
sea,'*  and  excuses  the  shipowner  for 
non-delivery  of  the  goods  if  it  occurs 
without  fault  in  the  carrying  ship. 
The  Xantho,  12  App.  Cases,  503,  over- 
ruling   Woodley  v.  Mitchell,    11   Q.   B. 

D.  47. 
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rale  is  applicable  where  a  collision  occasioDin^  damage  takes  place  between  a 
steam  tog  towing  a  vessel  and  a  third  vessel,  and  the  Court  finds  that  all 
the  three  vessels  are  to  blame  for  the  collision  (h).    The  same  rule  seems  to  Personal 
apply  in  cases  where  personal  injury  is  caused  by  a  collision  («).  damage. 

Where  both  ships  are  to  blame,  it  is  the  general  rule  that  each  party   Costs. 
should  be  left  to  pay  his  own  costs  (J),  whether  the  action  is  by  the  owners 
of  the  ship,  or  the  owner  of  cargo,  or  by  the  master  and  crew  of  one  of  the 
diips  proceeding  for  their  personal  effects  (k)^  and  whether  thei*e  is  or  is 


As  to  the  onus  of  proof  where  plaintifb 
seek  to  show  that  defendants  are  by  reason 
of  negligence  not  entitled  to  the  benefit 
of  exemptions  from  liability  on  the  ground 
that  the  loss  was  not  occasioned  by  perils 
of  the  sea,  see  The  Gleiidarrovh^  [1894] 
P.  226,  where  the  observations  of  Lord 
Herschell  in  The  Xantho^  are  explained. 
See  TheBu*hire,  5  Asp.  416. 

(A)  The  Engluhman  and  Ttie  Anttralia, 
[1894]  P.  239 ;  see  also  The  Quichttep, 
15  P.  I).  202. 

In  the  case  of  The  Englishman  and  The 
Australia^  TIte  Australut^  the  ship  in  tow 
had  not  been  in  collision,  and  her  owners 
contended  that  as  her  liability  depended 
on  the  relationship  of  master  and  servant 
between  her   and  the  tug,  the  common 
law  doctrine  of  contributory  negligence, 
and  not  the  Admiralty  rule  as  to  division 
of  damage,  must  be  applied,  and  therefore 
the  vessel  run  into  by  the  tug  could  not 
recover  any  of  her  damages  against  the 
tow.     The   Court,   however,  refused    to 
exclude  the  rule  of  Admiralty  law,  that  a 
delinquent  ship  in  collision  can  recover 
half  of  her  damage,  holding  that  the  lia- 
bility of  a  master  for  his  servant  is  "  as 
much  part  of  the  Admiralty  law  as  of  the 
common  law,  and  the  case  fell  certainly 
within  the  principles  of  Admiralty  juris- 
diction."   The  decree  in   the  case  was 
drawn  up  so  as  not  to  preclude  the  owners 
of  the  vessel,  who  had  succeeded  in  show- 
ing that  both  the  tug  and  tow  were  to 
blame  for  the  collision,  from  recovering 
their  damages  from  either  the  owners  of 
the  tug  or  the  tow,  or  from  both  of  them. 
The  Englishman  v.  7 he  Avstralia,  [1894] 
P.  239,  at  p.  246,  n.  (2).    See  The  Avon  and 
The  Thomas  Joliffe,  [1891]  P.  7,  where  an 
unsuccessful  attempt  was  made  to  get  the 
Court    to   follow  American   authorities, 
according  to  which,  in  similar  actions  of 
damage,  where  both  tug  and  tow  were 
to  blame,  each  of  the  wrongdoing  vessels 
was  severally  liable  for  one-half  only  of 
the  entire  damages.    See    The  Equator^ 
16   Otto  (106  U.S.),  647 ;    The   City  of 
Hartford,    7    Otto    (97  U.S.),   323.     In 
the  same  case  of  T7ie  Englishman  and  The 
Australia  J  a  summons  was  subsequently 
taken  out  by  the  owners  of  Tfie  Avstralia 
calling  upon  the  owners  of  The  Ada  to 
shew  cause  why  on  being  paid  the  amount 
of  damages  recoverable  by  the  plaintiffs 
under  the  judgment,  together  with  interest 

A.P. 


and  costs,  the  plaintiffs  should  not  assign 
that  judgment  to  the  owners  of  The 
Australia  under  sect.  5  of  the  Mercantile 
Law  Amendment  Act,  1856  (19  &  20 
Vict.  c.  97).  The  Court,  however,  ruled 
that  the  application  must  be  refused,  as 
the  owners  of  the  tug  and  the  owners  of 
the  tow  were  joint  tortfeasors  within  the 
principle  of  Merryweather  v.  NiJtan,  8 
T.  R.  186,  and  not  co-debtors  liable  for  a 
debt  or  duty  within  the  Mercantile  Law 
Amendment  Act,  1856.  The  English- 
man and  The  Australia,  [1895]  P.  212, 
214. 

(i)  The  Vera  Cruz,  32  W.  R.  783 ; 
9  P.  D.  88.  In  The  Zeta,  [1893]  A.  C. 
468,  at  pp.  487, 491,  it  is  suggested,  obiter, 
by  Lords  Herschell  and  Macnaghten,  in 
the  House  of  Lords,  that  the  Admiralty 
rule  of  division  of  damage  had  never  been 
applied  except  in  the  case  of  a  collision 
between  two  ships.  And  see  The  Bernina, 
13  App.  Cases,  1  ;  The  Vera  Cruz,  9  P.  D. 
88.  But  it  would  seem  to  follow  from  the 
observations  and  decision  of  Dr.  Lush- 
ington  in  The  Milan,  Lush.  404,  that  the 
rule  would  have  been  applied  by  the 
Court  of  Admiralty  in  all  actions  of 
damage  where  both  parties  were  held  to 
be  in  fault.  TJie  Zeta,  [1892]  P.  285  ;  see 
also  The  Englishman  and  The  Australia, 
[1894]  P.  239.  In  The  Max  Morris,  137 
United  States  Reports  1,  the  Supreme 
Court  of  the  United  States  held  that  a 
man  who  fell  from  the  bridge  of  a  steam- 
ship to  the  deck  partly  by  his  own  fault 
and  partly  by  that  of  the  olficers  of  the 
vessel,  was  entitled  to  recover  part  of  his 
damages. 

(J)  The  Oratata,  5  Monthly  Law 
M^zine,  45  ;  The  Be  Cock,  lb.  303  ; 
ITie  Washington,  5  Jur.  1067  ;  The  Shan- 
non, 1  W.  Rob.  463  ;  The  Elizabeth 
Jenkins,  L.  R.  1  P.  C.  601  ;  The  Lorebird, 
6  P.  D.  80,  where  one  of  the  two  ships  was 
deemed  in  fault  under  the  M.  S.  Act,  1873, 
8.  17  ;  see  post,  p.  103,  n.  (ji).  Where  there 
was  an  action  and  a  cross  action,  the  rule 
was,  that  if  either  party  was  alone  to 
blame,  that  party  paid  the  costs  of  both  ; 
if  neither  was  to  blame,  each  paid  his 
own  costs ;  if  both  were  to  blame,  the 
costs  fell  on  both.  The  Washington^  6 
Jur.  1067. 

(Jt)  The   City  of  Manchester,  5  P.  D. 
221. 
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Thirdly— 
where  plain- 
tiff alone 
to  blame. 


Costs. 


Damages  for 
arrest. 


not  a  counterclaim  (7).  It  seems  that  the  rule  will  also  be  applied  in 
actions  for  personal  damage  (m). 

But  in  a  case  where  the  defendant  before  statement  of  claim  delivered 
admitted  that  his  vessel  was  to  blame,  and  pleaded  the  admission  in  his 
statement  of  defence,  and  the  plaintiff  proceeded  to  trial  in  order  to  obtain 
a  decree  that  the  defendants  vessel  was  alone  to  blame,  and  by  the  judgment 
of  the  Court  both  vessels  were  held  to  blame,  the  plaintiff  was  ordered  to 
pay  the  costs  incurred  since  the  admission  of  the  defendant  (n). 

The  same  rule  as  to  costs  applies  in  the  Court  of  Appeal,  and  in  order  to 
enforce  care  at  sea,  the  Court  of  Appeal  will  not,  when  both  ships  have 
been  to  blame,  allow,  unless  in  some  exceptional  case,  either  ship  to  gain 
anything  by  the  litigation.  Thus  where  one  of  two  ships  has  been  held 
alone  to  blame  in  the  Court  below,  and  her  owners  have  appealed, 
and  in  the  Court  of  Appeal  both  ships  have  been  held  to  blame,  the 
successful  appellant  will  as  a  general  rule  not  obtain  his  costs  of  the 
appeal  (p).  The  rule  also  applies  where  one  of  the  ships  is  held  to  blame 
solely  by  reason  of  the  fault  of  a  pilot  in  charge  of  her  by  compulsion  of 
law  (p). 

Where  the  plaintiff  is  alone  to  blame  for  the  collision,  and  there  is  no 
counterclaim,  and  the  case  accordingly  falls  within  the  third  rule,  the 
general  practice  is  to  dismiss  the  action  with  costs  (g)  ;  where  there  is 
a  counterclaim,  the  counterclaim  will  be  pronounced  for,  and  the  costs  of 
the  action  be  given  to  the  defendants.  But  where  the  crew  of  the  ship 
sued,  although  not  to  blame  for  the  collision,  had  been  guilty  of  misconduct 
in  neglecting  to  render  assistance  to  the  suffering  vessel  after  the  collision, 
the  Court  of  Admiralty  refused  costs,  or  condemned  the  defendant  in 
costs  (r). 

Where  in  an  action  in  rem  the  plaintiff  fails  to  establish  his  case,  the 
Court  will  not  ordinarily  order  him  to  pay  damages  for  the  arrest  of  the 
ship  proceeded  against,  but  in  case  the  arrest  is  an  act  of  malafidesy  or  an 


(Z)  Tlte  Ri^borgs  Minde,  8  P.  D.  136 ; 
The  Engliihnianand  The  Australia,  [1894] 
P.  239,  at  p.  246,  n.  (2),  where  a  steam 
tug  towing  another  vessel  collided  with 
a  third  vessel,  and  the  Court  found  all 
three  vessels  to  blame  for  the  collision. 
See  also  The  Morgengry,  [1900]  P.  1. 

0«)  The  Vera  Cntz,  32  W.  K.  783  ;  9 
P  D  88 

*(»)  The  Ebor,  April  30th,  1885.  See 
The  Ebor,  11  P.  D.  25  ;  T?ie  Henry  Fell, 
December  17th,  1886 ;  and  see  The 
General  Gordon,  G  Asp.  533. 

(a)  The  Hectin-,  8  P.  D.  218  ;  The  Rig- 
borgs  Minde,  8  P.  D.  132.  And  see  The 
Clieveden,  [18941  A.  C.  625,  at  p.  632.  In 
the  case  of  The  Saxonia  and  The  Eclipse, 
Lush.  410,  there  was  an  action  and  a  cross 
action ;  judgment,  both  ships  to  blame ; 
appeal  by  one  party  in  both  actions  ;  the 
juagment  was  affirmed,  yet  each  party 
was  left  to  pay  his  own  costs  in  the 
Court  above.  See  TJie  IHegraph^  1  Spks. 
427. 

{p)  The  Hector,  8  P.  D.  218 ;  The 
Rigborgs  Minde,S  P.  D.  132  ;  The  Vallejo, 


4  Times  Law  Reports,  169  ;  7%f  MUanese, 
4  Asp.  438. 

(q)  The  Ligo,  2  Hagg.  360.  Even  if 
the  plaintiff  succeed  in  the  Admiralty 
Court,  if  the  decision  is  reversed  on 
appeal,  he  wiU  in  some  cases  be  ordered 
to  pay  the  costs  in  the  Court  below  as 
well  as  in  the  Court  above.  The  Tde- 
graph,  1  Spks.  437.  As  to  costs  on 
ap))eal,  see  The  Florence  Nightingale, 
1  Moo.  P.  C.  C.  N.  S.  63,  Br.  &  L.  29  ; 
The  Ulster,  1  Moo.  P.  C.  C.  N.  S.  81  ; 
The  Dumfries,  Swa.  127;  The  North 
American,  Swa.  .358.  Where  the  suit  is 
instituted  on  behalf  of  the  King  in  his 
office  of  Admiralty,  the  Court  has  no 
power  to  condemn  the  Crown  in  costs. 
2he  Led  a,  32  L.  J.  Adm.  68,  Br.  &  L.  19. 

(r)  The  Celt,  3  Hagg.  328.  See  The 
Catalina,  2  Spks.  23.  This  rule  as  to 
costs  will,  it  is  presumed,  still  be  applied, 
although  where  there  is  misconduct  on  the 
part  of  the  master  or  person  in  charge  of  the 
ship,  the  422nd  section  of  the  M.  S.  Act, 
1894,  seems  to  be  intended  to  create  a  new 
liability  on  the  owners,    fc^ee  infra,  p.  105. 


DAMAGE. 


99 


net  of  8nch  gross  negligence  as  to  lead  the  Court  to  imply  malice,  the 
Conrt  will  award  damages  to  the  defendant  (s). 

In  cases  falling  within  the  last  rule,  where  the  defendant,  or  a  plaintiff  Fourthly— 
against  whose  vessel  a  counterclaim  has  been  brought,  is  alone  to  blame,  ^^^^|^' 
the  general  principle  is,  that  the  injured  person  is  entitled,  subject  to  the  to  blame, 
limitations  imposed  by  statute,  to  full  compensation  for  all  loss  occasioned 
by  the  collision ;  restituiio  in  integrum  is  the  leading  maxim  (t)      The 
principles  upon  which  the  Court  proceeds  in  awarding  restitution  will 
presently  be  considered. 

The  successful  claimant  in  cases  falling  within  this  rule,  is  generally  Costs, 
entitled  to  his  costs ;  and  costs  will  be  given  even  in  cases  where  the 
proceedings  are  against  the  commander  of  a  King's  ship  {u). 

In  a  case  in  which  a  ship  was  condemned  in  a  cause  of  damage,  and  the 
proceeds  were  insafficient  to  satisfy  the  damage  and  costs,  the  owner,  who 
had  appeared  and  contested  the  action,  was  held  to  be  personally  liable  for 
the  costs,  but  the  judge  intimated  that  he  might  have  arrived  at  a  different 
conclusion  concerning  the  costs  if  the  owner  had  allowed  judgment  to  go 
by  defeult  {v). 

The  burthen  of  proving  negligent  navigation  on  the  part  of  the  other  statutory 
ship  rests  in  all  cases  upon  the  suitor  who  seeks,  whether  by  action  or  by  provisions 
counterclaim,  to  recover  compensation  against  the  owner  of  such  ship  (w) ;  burthen  of 
but  on  the  grounds  of  public  policy  the  Legislature  has  introduced  some  arti-  proof, 
ficial  rules  to  regulate  the  burthen  of  proof,  which  require  consideration  {£). 

Thus  the  4th  sub-section  of  the  419th  section  of  the  Merchant  Shipping 
Act,  1894,  enacts  that  where  in  any  case  of  collision  it  is  proved  to  the 
Court  before  which  the  case  is  tried  that  any  of  the  "  collision  regulations  " 
have  been  infringed,  the  ship  by  which  the  regulation  has  been  infringed 
shall  be  deemed  to  be  in  fault,  unless  it  is  shown  to  the  satisfaction  of 
the  Court  that  the  circumstances  of  the  case  made  departure  from  the 
collision  regulations  necessary  (y). 


{t)  The  Strathnarer,  1  App.  Ca.  58 ; 
Th^  Emngeli^mot,  Swa.  378.  See  Tim 
Peri,  .S2  L.  J.  Adm.  46  ;  Tlie  Kermla,  11 
P.  D.  92;  Th^  Walter  D.  Wallet,  [1893] 
P.  202  ;  PoulM&n  v.  Village  Belle,  12  Times 
Iaw  Keports,  630. 

(t)  The  Clyde,  Swa.  23. 

(m)  The  Hanm,  L.  R.  1  A.  &  E.  283  ; 
H.  M.  8.  Swallow,  Swa,  32  :  but  see  Tlie 
Leda,  Br,  &  L.  1 9. 

(r)  The  John  Dvnn,  1  W.  Rob.  159. 

{id)  The  City  of  Lttndon,  11  Moo.  P.  C.  C. 
307,  Swa.  300 ;  The  Carron^  1  Spks.  93. 
As  to  what  is  sufficient  evidence  to  dis- 
charge this  burthen  where  a  ship  under 
way  runs  into  a  shin  at  anchor,  see  The 
Indus,  12  P.  D.  46  :  The  Annat  Lyle,  11 
P.  D.  114  ;  The  Meanatchy,  [1897]  A.  C. 
351  ;  The  Merchant  Prince,  [1892]  P.  179  ; 
The  City  of  Pfking,  14  App.  Cases,  40 ; 
The  Culgoa,  9  Times  Law  Reports,  664  ; 
The DunMtanborough,  [1892]  P.  363  ;  The 
Hornet,  [1892]  P.  361 ;  Tlie  Lindisfarne, 
12  Times  law  Reports,  267 ;  and  supra, 
p.  94,  n.  {it). 


(;p)  It  may  be  stated  to  be  a  rule  of  law 
quite  independent  of  statute,  that  if  a 
vessel  which  has  been  in  collision  is 
proved  not  to  have  obeyed  the  regula- 
tions for  the  prevention  of  collision,  the 
burthen  lies  on  her  to  show  that  the 
non-compliance  with  the  regulations  was 
not  the  cause  of  the  collision.  The  Fenham, 
L.  R.  3  P.  C.  212,  216. 

(y)  Prior  to  the  repealed  Act  of  1873 
coming  into  operation,  the  29th  section 
of  the  Merchant  Shipping  Act,  1862, 
which  was  repealed  by  the  Act  of  1873, 
was  in  force.  That  section  enacted  that 
if  in  any  case  ot  collision  it  ai)peared  to 
the  Court  before  which  the  case  was  tried 
that  such  collision  was  occasioned  hy  tlie 
non-observance  of  any  regulation,  &c., 
the  ship  by  which  such  regulation  had 
been  infringed  should  be  deemetl  to  be  in 
fault,  unless  it  was  shown  to  the  satis- 
faction of  the  Court  that  the  circumstances 
of  the  case  made  a  departure  from  the 
regulation  necessary.  But  as  the  enact- 
ment did  not  apply  unless  the  collision 
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In  case  of 
sea  and  river 
regulations 
other  than 
those  under 
local  Acts 
generally. 


The  Regulations  for  Preventing  Collisions  at  Sea,  which  were  made  under 
an  Order  in  Council  of  the  27th  of  November,  1806,  and  came  into  operation 
as  regards  British  ships  and  boats  on  the  1st  of  July,  1897  (^),  and  by  virtue 
of  an  Order  of  Council  of  the  7th  of  July,  1897(a),  are  now  in  operation 
as  regards  the  ships  of  the  several  foreign  countries  specified  in  the  Third 
Schedule  to  the  last-mentioned  Order  in  Council  (h),  whether  within  British 
jurisdiction  or  not,  are  collision  regulations  within  the  meaning  of  the  last- 
mentioned  section  of  the  Act  of  189-4,  having  been  made  under  the  418th 
section  of  that  Act((r).    In  addition  to  these  Collision  Regulations,  certain 


was  occasioncil  bv  the  non-observance  of 
the  rules,  it  failed  in  accomplishing  the 
object  which  its  framere  intended.     See 
2'vf  V.    Wurniun,  2   C.    B.   N.   S.   740  ; 
6  C,  B.  N.  8.  573,  decidetl  ujx)n  similar 
words  contained  in  the  21)8th  section  of  the 
M.  S.  Act,  1854  ;  and  see  the  observations 
of  Lord   Blackburn   in    The  Xliedlre,  5 
App.  Cases,  876.    The  28th  section  of  the 
repealed  Act   of   1862,  as  in  substance 
reproduced  in  sub-sect.  3  of  the  419th 
section  of  the  M.  S.  Act,  1894,  enacts  that 
if  any  damage  arises  from  the  non-observ- 
ance by  any  ship  of  any  of  the  collision 
regulations,  the  damage  shaU  be  deemed  to 
have  been  occasioned  by  the  wilful  default 
of  the  person  in  charge  of  the  deck  of  the 
ship  at  the  time,  unless  shown   to  the 
satisfaction  of  the  Court  that  the  circum- 
stances of  the  case  made  a  departure  from 
the    regulation    necessary.    The    words 
*'  wilful  default "  are  not  to  be  construed 
to  mean  wilful  default  in  the  sense  of 
excusing  the  owners  from  liability  for  the 
acts  of  their  sei^ant.    Grill  v.  Hie  Oeiieral 
Iron  Screw  Qdliery  Ckt.,  Limited,  L.  R. 
3  C.  P.  476.     Possibly  these  words  wilful 
default  are  intended  to  raise  a  presumption 
upon  which  criminal  proceedings  against 
the  person  in  charge  of  the  deck  may  be 
founded  imder  sect.  27  of  the  M.  S.  Act, 
1862,  now  reproduced  by  sect.  419,  sub- 
sect.  (1)  of  the  Act  of  1894,  which  enacts 
that  masters  and  owners  wilfully  disobey- 
ing the  regulations  are  to  be  deemed  to  be 
guilty  of  a  misdemeanour. 

Before  the  passing  of  the  M.  S.  Act, 
1862,  the  298th  section   of    the   M.    8. 
Act,  1854,  was  in  force.     That  section 
enacted  that   if    in   any  case  of   colli- 
sion it  should  appear  to  the  Court  that 
the  collision  was  occasioned  by  the  non- 
observance  of  the   rules  laid  down   by 
the  Act  for  the  r^ulation  of  vessels  at 
sea,  the  owner  of  the  ship  by  which  such 
rule  has  been  infringed  shmdd  not  he 
entitled  to  recover  any  re<;om]fenge  wJiat' 
ever  for  damage  except  in  certain  cases. 
In  accordance  with  the  terms    of  this 
enactment,  in  a  case  of  collision  where  an 
action  and  a  cross  action  were  instituted, 
and  it   was  found  that  neither  of  the 
vessels  had  observed  the  rules  laid  down 
by  the  Act,  and  that  the  non-observance 
of  the  rules  had  occasioned  the  collision, 
it  wai  held  that  neither  could  recover. 


The  Alitcaly  1  Spks.  96.  And  in  a  case 
where  both  vessels  were  to  blame,  the  one 
in  not  keeping  a  proper  look-out,  the 
other  in  not  observing  the  rules  laid  down 
by  the  Act,  it  was  held  that  although  the 
former  vessel  was  entitle<l  to  half  damages 
by  the  maritime  rule,  the  latter  was 
barred  from  recovering  damages  by  the 
statute.  T/ie  Aurora,  Lush.  327.  But 
see  now  jyie  Hoc  hung,  7  App.  Cases,  512  : 
infra,  p.  104.  In  the  case  of  The  J/ilaUj 
Lush.  388,  it  was  held  that  the  298th 
section  did  not  apply  to  the  owner  of 
cargo  suing.  Now,  however,  these  cases 
are  of  little  importance,  for  the  298th 
section  of  the  M.  8.  Act,  1854,  has  been 
repealed.  See  TJie  Wamfell,  1  Spks. 
271  ;  The  Fairy,  1  Spks.  298  ;  The  Tele- 

fraph,  1  Spks.  437;  TJie  Juliana,  Swa.20. 
n  truth  and  fact  the  o|)eration  of  the 
statute  was  never  perceived  by  those  who 
framed  it.  See  The  Swanland,  2  Spks.  110. 
{z)  These  regulations  are  printed, 
[1896J  P.  307, 320  ;  and  in  Statutory  Rules 
and  Orders  for  1896,  pp.  188—196.  An 
Order  in  Council  of  the  7th  of  July,  1897, 
directing  that  an  Order  in  Council  of  the 
18th  of  August,  1893,  as  to  steam  pilot 
boats,  shall  be  construed  as  referring  to 
article  8  of  the  Order  in  Council  of  the 
27th  of  November,  1896,  has  also  been 
made  under  the  Act  of  1894,  and  is  now 
in  force. 

(a)  This  Order  in  Council  is  to  be  found 
printed  in  Statutory  Rules  and  Orders  for 
1897,  pp.  463—467.  It  is  made  under  the 
powers  given  by  sect.  424  of  the  Act  of 
1894. 

{h)  This  Ortler  in  Council  contains  a 
proviso  that  as  regards  Chinese  ships  the 
regulations  shall  apply  to  ships  of  foreign 
tyi>e,  whether  war  ships  or  not,  but  not 
otherwise.  The  foreign  countries  specified 
in  the  Third  Schedule  to  this  Order  in 
Council  are  the  following  : — Argentine 
Republic,  Austria,  Hungary,  Belgium, 
Brazil,  Chili,  China,  Costa  Rica,  Denmark, 
Ecuador,  Egypt,  France,  Germany, 
Greece,  Guatemala,  Italy,  Japan,  Mexico, 
Netherlands,  Norway,  Peru,  Portugal, 
Russia,  Siam,  Spain,  Sweden,  Uniteil 
States. 

(c)  Sect.  418,  sub-sect.  (1)  of  the 
M.  S.  Act,  1894,  provides  as  fol- 
lows ; — "  Her  Majesty  may,  on  the 
joint  recommendations  of  the  Admiralty 
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regulations  for  preventing  collisions  at  sea  made  under  repealed  sections  of 
the  Merchant  Shipping  Acts  ((i?)  before  1894  remain  unannulled  (e),  and,  by 
virtue  of  the  provisions  of  sect.  745,  sub-sect.  1  (a)  of  the  Act  of  1804, 
continue  in  force  as  if  they  and  the  Order  or  Orders  in  Council  approving 
them  had  been  made  or  granted  under  the  Act  of  1804  (/). 

Regulations  for  the  navigation  of  the  rivers  Humber,  Ouse,  and  Trent  ((j) 
were  also  made  under  the  Merchant  Shipping  Acts  in  force  before  the  passing 


and  the  Board  of  Tnule,  by  Order  in 
Council  make  regulations  for  the  pre- 
vention of  collisions  at  sea,  and  may 
thereby  regulate  the  lights  to  be  carried 
and  exhibited,  the  fog  signals  to  be  carried 
and  nsed,  and  the  steering  and  sailing 
roles  to  be  observetl  by  ships  ;  and  those 
regulations  (in  this  Act  referred  to  as  the 
collision  regulations)  shall  have  effect  as 
if  enacted  in  this  Act."  The  Regulations 
for  Preventing  Collisions  at  Sea  made 
under  this  last  section  by  Order  in  Coun- 
cil of  the  27th  of  November,  1896,  are 
contained  in  the  First  Schedule  thereto. 
They  commence  as  follows  : — "  Prelimi- 
nary.— These  rules  shall  be  followed  by  all 
vessel  upon  the  high  seas  and  in  all  waters 
connected  therewith,  navigable  by  sea- 
going vessels  ; "  and  the  30th  article  of  the 
K^nlations  provides  "that  nothing  in 
these  rules  shall  interfere  with  a  special 
rule  duly  made  by  local  authority  relative 
to  the  navigation  of  any  harbour,  river  or 
inland  water."  Having  regard  to  these  two 
passages,  a  question  arose  in  the  case  of 
The  CarUitta,  [1899]  P.  223,  whether  the 
KegiUations  for  l*reventing  Collisions  at 
Sea  in  question  applied  in  the  Thames  to 
a  vessel  which  was  proceeding  up  Lime- 
house  Reach.  It  did  not  become  necessary 
for  the  Court  to  give  any  decision  on 
the  point,  but  the  Court  is  reported 
as  having  expressed  an  opinion  that, 
'*  assuming  that  there  are  either  no 
rules,  or  no  rules  which  ought  reasonably 
or  properly  to  prevent  their  application, 
the  R^:ulations  for  Preventing  Collisions 
at  Sea  are  intentled  and  ought  to  apply  to 
titlal  waters  connect eil  with  the  hign  seas 
navigable  by  sea-going  vessels."  No  refer- 
ence, however,  seems  to  have  been  made 
either  by  counsel  or  by  the  Court  in  its 
judgment  to  the  actual  terms  of  the  418th 
section,  sub-sect,  (1)  of  the  M.  S.  Act,  1894, 
under  which  power  is  only  given  to  His 
Majesty,  on  the  joint  recommendation  of 
the  Admiralty  and  the  Board  of  Tnule,  to 
make  regulations  for  preventing  collisions 
at  9ea  ;  or  to  the  recitals  of  the  Order  in 
Council  in  riuestion  showing  that  the  i-egu- 
lations  in  the  schedule  were  made  on  the 
recommendation  of  the  two  bodies  in 
question  ;  or  again,  to  sect.  421  of  the  Act 
of  1894,  which  provides  that  local  rules  for 
the  navigation  of  any  harbour,  river  or 
inland  navigation  made  under  any  local 
Act  shall  have  full  effect  notwithstanding 
anything  in  the  Act  of  1894,  and  that 
where  such  rules  are  not  and  cannot  be 


made,  His  Majesty  may  make  rules  on 
the  appUcatwH  of  certain  persons  there 
referred  to.  As  to  these  regulations  taking 
effect  as  if  they  had  been  enacted  in  an 
Act  of  Parliament  ;  see  sect.  788  of  the 
Act  of  1894. 

((i)  The  M.  S.  Act,  1862,  ss.  25,  r.8. 

(O  '"^ect.  418,  sub-sect.  (1)  of  the  M.  S. 
Act,  1894,  has  the  same  effect  as  regards 
the  "infringement"  of  regulations  for 
preventing  collision  at  sea,  made  after  the 
passing  of  the  Act  of  1894  under  the  pro- 
visions of  that  Act,  as  the  17th  section 
of  the  M.  S.  Act  of  1873  had  as  regards 
the  regulations  for  preventing  collisions 
made  under  the  previous  M.  S.  Acts  ;  but 
although  the  regulations  for  preventing 
collisions  made  under  the  former  Acts  are 
by  sect.  745,  sub-sect.  1  (a)  to  continue 
in  force  as  if  made  under  the  Act  of  1894, 
it  would  seem  in  some  degree  left  in  doubt, 
the  17th  section  of  the  Act  of  1873  having 
been  repeale<l,  whether  regulations  not 
made  under  the  418th  section  of  the  Act  of 
1894  are  collision  regulations  within  the 
definition  given  in  the  same  section,  and 
can  consetjueutly,  in  case  of  any  infringe- 
ment, be  brought  within  the  operation  of 
sect.  419,  sub-sect.  4  of  the  same  Act.  It 
is  to  be  regretted  that  in  framing  the  last- 
mentioned  sub-section  the  language  of 
the  17th  section  of  the  Act  of  1873  was  not 
more  closely  followed. 

(/)  See  Orders  in  Council  6th  Sept., 
1880,  5  P.  D.  273  (C<x;hin,  Kattyar, 
Khelat,  Kutch,  Muscat,  Travancore, 
Zanzibar) ;  27th  Nov.,  1880,  5  P.  D.  286 
(Hawaii)  ;  11th  Aug.,  1884,  of  which  the 
10th  article  is  only  now  in  force,  9  P.  D. 
247  ;  30th  Dec,  1884  (British  Fishing 
Vessels  North  of  Cape  Finisterre),  Statu- 
tory Rules  and  Orders  Reviseil,  vol.  iv. 
p.  1186;  June  24th,  1885  (British  Fishing 
Vessels  North  of  Cape  Finisterre),  Statu- 
tory Rules  and  Orders  Revised,  vol.  iv. 
p.  1197,  [1891]  P.  308,  n.  ;  9th  July, 
1885  (Turkey),  Statutory  Rules  and 
Orders  Revised,  vol.  iv.  p.  1193  ; 
18th  Aug.,  1892  (Steam  Pilot  Boats), 
Statutory  Rules  and  Orders  for  1892, 
p.  633.  As  to  this  last  Onler,  see  an 
Order  in  Council  of  the  7th  of  July,  1897, 
made  under  the  M.  S.  Act,  1894  (Statu- 
torv  Rules  and  Orders  for  1897,  p.  463). 
The  Vallc'io,  4  Times  Law  Reports,  169. 

(^)  See  Orders  in  Council  of  7th  March, 
1887,  and  8th  Feb.,  1890  (Statutory  Rules 
and  Orders  for  1 890,  p.  858).  The  liipon, 
10  P.  D.  65. 
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of  the  Merchant  Shipping  Act,  1894  (A),  and  are  similarly  continued  in 
force  under  that  Act  (i). 

The  419th  section,  Bub-sect.  4  of  the  Merchant  Shipping  Act,  1894,  as 
was  the  case  with  the  17th  section  of  the  Merchant  Shipping  Act,  1873,  has 
no  application  to  the  Bnles  for  the  Navigation  of  the  River  Thames,  made 
under  the  Thames  Conservancy  Acts  0)- 

The  4th  sab-section  of  the  419th  section  of  the  Merchant  Shipping 
Act,  1894,  applies  if  the  infringement  of  the  regulations  within  its 
provisions  was  of  such  a  nature  as  might  possibly  have  contributed  to 
the  collision,  even  although  the  infringement  did  not  in  fact  occasion, 
or  contribute  to,  the  collision.  But  it  does  not  apply  where  the  inMnge- 
ment  is  of  such  a  nature  as  that  it  could  not  by  possibility  have  con- 
tributed to  the  collision  (k).    Thus  in  a  case  where  a  steamer  and  a  trawler 


(A)  As  to  the  repeal  of  the  32nd  section 
of  the  M.  S.  Act,  1862,  under  which  these 
regulations  were  made,  see  the  M.  S. 
Act,  1894,  8.  745,  and  schedule  22. 

(/')  See  sect.  745,  sub-sect.  1  of  the 
M.  S.  Act,  1894.  Before  the  rei)eal  of  the 
M.  8.  Act,  1873,  8.  17,  that  section  was 
held  to  apply  to  infringements  of  the 
Mersey    River  Kegulations   {Tfie  Talhft^ 

Cn  P,  184)  and  the  River  Humber 
lations  {The  Ripon,  10  P.  D.  65)  ;  but 
such  sections  having  been  repealed,  it  may 
be  a  question  for  decision  whether  merely 
by  such  regulations  having  been  "  con- 
tinued in  force"  under  sect.  745,  sub- 
sect.  1  of  the  Act  of  1894,  the  4 18th  section, 
sub-sect.  1  of  the  same  Act,  which  only  in 
terms  refers  to  the  Regulations  for  Pre- 
venting CoUisions  at  Sea,  as  "  the  coUision 
regulations,"  is  made  applicable  to  infringe- 
ment of  the  Mersey  and  Humber  and 
other  river  regulations  made  under  the 
repealed  M.  S.  Acts  ;  sect.  421  of  the  Act 
only  seeming  to  relate  to  local  navigation 
Orders  in  Council  to  be  made  aft^r  the 
passing  of  the  M.  S.  Act,  1894. 

The  Bridgewater  Navigation  Rules  and 
the  Mersey  and  IrweU  Navigation  Rules 
are  also  made  under  the  32nd  section  of  the' 
M.  S.  Act,  1862.  Orders  in  Council,  18th 
May,  1870;  27th  June,  1866.  Maude  & 
Pollock,  vol.  ii..  Appendix,  46,  48.  So 
also  are  the  Avon  Navigation  Rules 
(Order  in  Council,  25th  Aug.,  1892),  and 
the  Clyde  Navigation  Rules  (Order  in 
Council,  23rd  Feb.,  1891). 

As  to  other  local  navigation  rules,  see 
The  May  Lohden,  6  Asp.  262  (Tees)  ;  TJte 
Owl  V.  Ariadne^  9  Sess.  Cases,  4th  series,  118 
(Clyde)  ;  TJw  Wiruitanley,  [1896]  P.  297 
(Newport);  Ttie  aieteden,  [18941  App. 
Cases,  625  (Danube)  ;  The  Talahot,  15 
P.  D.  194  (Scheldt)  ;  The  St.  Aubin, 
Adm.  Ct.,  June,  1899  (Usk) ;  Tfie  John 
Stirling^  Adm.  Ct.,  1894  (Manchester  Ship 
Canal). 

(/)  The  Uaiion,  9  P.  D,  44,  32  W.  R, 
597  ;  Tht  Margaret,  9  App.  Cases,  873  ; 
The  Margaret,  6  P.  D.  76  ;  The  Mimte 
Rosa,  [1893]  P.  23.    Up  to  the  passing 


of  the  Thames  Conservancy  Act,  1894 
(57  &  58  Vict.  c.  clxxxvii.),  the  Thames 
Conservancy  Regulations  were  made  by 
the  Queen  in  Council  under  earlier  Thames 
Conservancy  Acts  ;  but  under  the  Thames 
Conservancy  Act  of  1894  they  are  now 
made  by  the  Conservators  subject  to  con- 
tirmation  by  the  Board  of  Trade.  All  the 
Thames  Conservancy  Regulations,  how- 
ever, whether  made  under  the  Thames 
Conservancy  Act,  1894,  or  the  earlier 
Thames  Conservancy  Acts,  have  full  effect 
notwithstanding  anything  in  the  M.  S. 
Act,  1894.  See  the  M.  S.  Act,  1894,  s.  421, 
sub-s.  1,  infra,  p.  104.  For  the  Rules  of  the 
Navigation  of  the  River  Thames  now  in 
force,  see  Maude  &  Pollock  on  Merchant 
Shipping,  vol.  i.  p.  610,  n.  (ir),  and  Order 
in  Council,  19th  March,  1880,  5  P.  D. 
276  ;  Order  in  CouncU,  29th  Dec.,  1887; 
The  New  Pelton,  [1891]  P.  259,  n.  (1)  ; 
Order  in  Council,  5th  Aug.,  1892  ;  The 
Wega,  [1895]  P.  157,  n.  (2)  ;  Bye-laws 
of  27th  April,  1898,  approval  by  the 
Board  of  Trade.  The  Carlotta,  [1899]  P, 
223,  n.  (1).  The  Regulations  for  the  Tyne 
and  the  Regulations  for  the  Tees,  being 
made  under  local  Acts,  were  not  within 
the  operation  of  the  17th  section  of  the 
M.  S.  Act,  1873. 

{k)  See  The  Duh!  of  Buccleveh,  [1891] 
A.  C.  310  ;  The  Glamorgatishire,  13  App. 
Cases,  454^— P.  C. ;  The  Arratoon  Apcar, 
15  App.  Cases,  37.  In  the  first  of  these 
cases  Lords  Bramwell,  Herschell,  Mac- 
naghten,  and  Hannen  approved  the 
following  principle  for  the  construction 
of  the  section  laid  down  by  the  Judicial 
Committee  of  the  Privy  Council  in  The 
Fanny  M.  Can'ill,  13  App.  Cases,  455,  n. : 
•'  The  true  construction  of  this  section  is 
that  the  infringement  must  be  one  having 
some  possible  connection  with  the  colli- 
sion, or,  in  other  words,  the  presumption 
of  culpability  may  be  met  by  proof  that 
the  iniringenient  could  not  by  any  possi- 
bilitv  have  contributed  to  the  collision.'' 
See  The  Magnet,  The  Duke  of  Svtherland, 
The  Fanny  M.  Carrill,  L.  R.  4  A.  &  E. 
417.    The  last -mentioned  case  is  reported 
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came  into  collision,  and  the  steamer  bad  not  the  regulation  side-lights 
duly  exhibited,  and  the  trawler  had  no  look-out,  the  Court  held  that  as 
the  side-lights,  if  properly  exhibited  on  board  the  steamer,  would  have 
been  unseen  by  those  on  board  the  trawler,  the  absence  of  lights  could  not 
have  contributed  to  the  collision,  and  the  17th  section  of  the  Merchant 
Shipping  Acty  1873,  did  not  apply  (I).  In  a  case  where  a  vessel  of  289  tons 
register,  sailing  close-hauled  on  a  rough  night,  when  the  spray  was  breaking 
over  her  bows,  removed  her  side-lights  from  forward,  where  they  were  gene- 
rally carried,  and  placed  them,  to  protect  them  from  the  sea,  on  staunchions 
on  the  quarter,  where  they  were  obscured  to  the  extent  of  a  point  and  a 
half  on  either  bow,  it  was  held  that  the  circumstances  did  not  justify  such 
an  infringement  of  the  regulations  (m).  So  where  a  vessel  sounded  a  fog- 
horn which  she  had  on  board,  and  which  was  not  such  a  fog-horn  as  required 
by  the  regulations,  the  circumstance  that  she  had  not  on  board  such  a  fog- 
horn as  was  required  by  the  regulations  was  held  not  to  excuse  the  departure 
from  the  regulations  (n).  Where  a  ship  in  a  gale  was  driven  from  her 
anchors  across  a  sand  and  came  into  collision  with  a  brig  at  anchor,  it  was 
held  that  the  circumstances  of  the  case  excused  the  ship  from  exhibiting 
her  side-lights,  and  although  she  was  unmanageable  and  did  not  exhibit 
the  three  red  lights  prescribed  by  article  5  of  the  regulations,  yet  the  Court 
held  that  the  ship  was  not  to  blame,  apparently  on  the  ground  that  in  the 
circumstances  the  absence  of  the  three  red  lights  could  not  by  possibility 
have  contributed  to  the  collision  (o). 

It  is  a  question  open  to  some  doubt  whether  an  infringement  of  the 
minute  details  of  the  regulations  renders  this  section  operative.  In  a  case 
of  collision  where  the  screens  for  the  side-lights  of  one  of  the  vessels  pro- 
jected 2  feet  5  inches  instead  of  3  feet  in  front  of  the  lights  as  required  by 
the  regulations,  the  Court,  having  found  as  a  fact  that  this  defect  in  the 
screens  did  not  cause  the  lights  to  be  seen  across  the  bow  so  as  to  cause  the 
collision,  held  that  the  regulation  as  to  the  length  of  the  screens  was  a 
subsidiary  regulation,  and  that  the  deficiency  in  their  length  was  not  an 
infringement  of  the  regulations  within  the  meaning  of  the  17th  section  of 
the  Act  of  1873(/?).  But  in  a  subsequent  case  a  ship  was  held  to  blame 
cinder  this  section  in  the  following  circumstances.  She  was  bound  at  the 
place  where  she  was  anchored  to  exhibit  two  riding  lights,  one  double  the 
height  of  the  other  above  the  hull.  She  exhibited  two  lights,  one  12  feet 
and  the  other  only  16  or  18  feet  above  the  hull.  The  Court  found  that 
such  nOn-complianoe  with  the  terms  of  the  regulation,  which  required  one 


on  appeal,  2  Asp.  565  ;  44  L.  J.  Adm.  34  ; 
13  App.  Cases  455,  n. 

(/)  Tlie  EnglUhman,  3  P.  D.  18.  But 
some  doubt  may  be  entertained  as  to  the 
correctness  of  this  decision.  See  llie 
Vera  Cntz^  9  P.  D.  88,  where,  under 
similar  circumstances,  a  different  view 
was  taken  of  the  effect  of  the  statute. 

(w)  The  nrzah,  4  P.  D.  33.  See  The 
Talbot,  [1891]  P.  184  ;  The  Grenmar, 
12  Times  Law  Reports.  342 ;  and  The 
Oannet,  [1899]  P.  230,  where  a  coUision 
having  occurred  between  two  vessels  they 


were  both  found  to  blame,  one  for  an 
infringement  of  the  Regulations  for  Pre« 
venting  Collisions  as  to  lights,  the  other 
for  a  def ecti  ve  look-out.  See  2/ie  Jlernwd, 
6  Asp.  509  ;  The  Arhlow,  5  Asp.  219. 

(/O  The  Lovebird,  6  P.  D.  80. 

(o)  Tli£  Bvckhurst,  6  P.  D.  152.  See 
also  The  Clntsan^  5  Asp.  476. 

(p)  The  Fanny  JI.Carnll,L.T^AA.kE. 
430.  See  snjfra.  On  ap{)eal,  the  Privy 
Council  held  that  the  defect  in  the  screens 
could  not  by  possibility  have  contributed 
to  the  collision. 
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Rules  made 
under  local 
Acts. 


Rules  by 
Order  in 
Council  for 
local 
navigation. 


Mersey  Sea 
Channel  and 
Mersey  River 
Regulations. 


b'ght  to  be  doable  the  height  of  the  other,  did  not  in  fact  contribute  to  the 
collision,  but  that  notwithstanding,  as  it  might  possibly  have  done  so,  the 
vessel  was  to  be  deemed  to  blame  {q).  Where,  however,  it  appeared  that 
the  starboard  light  of  the  plaintifTs  vessel  was  obscured  by  the  cathead  to 
an  extent  of  from  2^  to  3  degrees,  but  that  with  this  exception  her  side- 
lights showed  an  unbroken  light  over  ten  points  of  the  horizon,  the  Court 
held  there  was  no  such  infringement  of  the  Regulations  for  Preventing 
Collisions  at  Sea  as  to  oblige  the  Court,  under  the  17th  section  of  the  Act 
of  1873,  to  hold  the  vessel  to  blame  for  the  collision  (r). 

Where  one  ship  is  to  blame  by  reason  of  the  provisions  of  the  section, 
and  the  other  ship  is  also  to  blame,  the  ordinary  rule  that  each  ship  shall 
recover  half  damages  applies  («). 

The  421st  section  of  the  Merchant  Shipping  Act,  1894,  provides  in  the 
1st  sub-section  that  "  any  rules  made  before  or  after  the  passing  of  this  Act 
under  the  authority  of  any  local  Act  concerning  lights  and  signals  to  be 
carried,  or  the  steps  for  avoiding  collision  to  be  taken,  by  vessels  navigating 
the  waters  of  any  harbour,  river,  or  other  inland  navigation,  shall,  notwith- 
standing anything  in  this  Act,  have  full  effect.'* 

The  2nd  sub-section  of  the  same  section  provides  that  where  any  local 
rules  of  navigation  under  the  authority  of  any  local  Act  are  not  and  cannot 
be  made.  His  Majesty  in  Council,  on  the  application  of  any  person  having 
authority  over  such  waters,  or  if  there  is  no  such  person,  any  person  interested 
in  the  navigation  thereof,  may  make  such  rules,  and  these  rules  shall,  as 
regards  vessels  navigating  such  waters,  be  of  the  same  force  as  if  they  were 
part  of  the  collision  regulations  (/). 

By  the  Mersey  Channels  Act,  1897  (m),  it  is  provided  that  the  powers 
conferred  upon  His  Majesty  in  Council  by  the  last-mentioned  sub-section 
of  the  421st  section  of  the  Merchant  Shipping  Act,  1894,  shall  extend  to 
and  include  the  power  to  make  rules  concerning  lights  and  signals  to  be 
carried,  or  the  steps  for  avoiding  collision  to  be  taken,  by  vessels  navigating 
the  sea  channels  or  approaches  to  the  river  Mersey,  between  the  Rock 
Lighthouse  and  the  further  point  seawards  to  which  such  sea  channels 
or  approaches  respectively  are  for  the  time  being  buoyed  on  both  sides  {v). 
The  River  Mersey  and  Mei*sey  Sea  Approaches  Regulations  now  in  force 


{q)  ThA  Vera  Cr»z,  9  P.  D,  88.  See 
The  Ripon,  10  P.  D.  65  :  The  Oannet, 
[1899]  P.  230;  The  Deranian,  [1901] 
P.  221. 

(r)  The  Fire  Queen,  12  P.  D,  147.  In 
the  same  case  it  was  held  that  a  wrong 
position  of  the  stern  light,  although  an 
infringement  of  the  regulations,  could  not 
by  possibility  have  contributed  to  the  colli- 
sion in  question  in  the  case.  See  also  Tlie 
Chvsan,  5  Asp.  476  ;  TIi^  Breadalbatw, 
7  P.  D.  186  ;  The  Dnhe  of  Buccleuch, 
[1891]  App.  Cases,  310. 

(*)  TJie  Hochung,  7  App,  Cases,  612 ; 
The  Khedive,  5  App.  Cases,  876. 

(0  It  has  not  been  decided  whether 
the  effect  of  the  concluding  provisions  of 
this  section  will  be  to  bring  about  the 
result  that  infringements  of  regulations 
made  under  the  Mib-scction  will  have  the 


same  consequence  as  infringements  of  the 
collision  regulations  under  the  419th  sec- 
tion of  the  M.  S.  Act,  1894. 

(«)  60  &  61  Vict.  c.  21.  This  Act,  by 
8.  2,  repeals  the  37  &  38  Vict.  c.  62,  and 
provides  that  any  general  regulations  for 
preventing  collisions  at  sea  for  the  time 
being  in  force  under  the  provisions  of  the 
M.  S.  Acts  should  be  construed  as  if  the 
regulations  contained  in  that  Act  relating 
to  the  sea  channels  leading  to  the  river 
Mersey  were  added  thereto.  It  was  held 
that  an  infringement  of  the  regulations 
contained  in  the  repealed  Act  had  the 
same  effect  as  an  infringement  of  the 
regulations  referred  to  in  the  17th  section 
of  the  M.  S.  Act,  1873.  The  Lady  Down- 
shire,  4  P.  D.  26  ;  The  Vera  Cruz,  9  P.  D. 
88. 

(r)  See  note  (r),  p,  10.5. 
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for  preventing  collisions  are  made  under  the  last-mentioned  sub-section 
of  sect.  421  of  the  Act  of  1894,  and  the  Mersey  Channels  Act,  1897. 
An  infringement  of  such  regulations  cames  with  it  the  same  con- 
fiequences  as  an  infringement  of  the  Regulations  for  Preventing  Collisions 
at  Sea  (v). 

The  infringement  of  regulations  made  under  the  7th  section  of  the  Dockyard 
Dockyards  Ports  Regulations  Act,  1865,  28  &  29  Vict.  c.  125,  would  seem  ^^i^tions. 
to  have  the  same  effect  as  an  infringement  of  the  regulations  originally 
contained  in  the  schedule  of  the  Merchant  Shipping  Act,  1862  (tr). 

By  the  Solent  Navigation  Act,  1881  (44  &  45  Vict.  c.  ccxix.).  His  Solent 
Majesty  by  Order  in  Council  may  from  time  to  time,  on  the  joint  recom-  ^^^^*^^° 
mendation  of  the  Admiralty  and  the  Board  of  Tmde,  make  regulations  such 
as  in  the  Act  mentioned  ;  and  by  the  8th  section  of  the  same  Act  it  is 
enacted  that  if  in  any  case  of  injury  done  within  the  Solent  to  or  by  any 
vessel,  by  or  to  any  other  vessel,  it  is  proved  to  the  Court  before  which  any 
legal  proceedings  are  brought  in  respect  of  such  injury,  that  any  regulation 
made  by  His  Majesty  by  Order  in  Council  under  the  Act  was  immediately 
before  or  at  the  time  of  such  injury  infringed  or  contravened  by  either  of 
€uch  vessels,  the  vessel  by  which  such  regulation  was  so  infringed  or  con- 
travened shall  be  deemed  to  be  in  default,  unless  it  is  shown  to  the  satisfac- 
tion of  such  Court  that  the  circumstances  of  the  case  made  departure  from 
the  regulation  necessaiy  (x). 

The  1st  sub-section  of  the  422nd  section  of  the  Merchant  Shipping  Act,  Duty  to 
1894,  provides  that  in  every  case  of  collision  between  two  vessels  it  shall  ^^^^  ^^' 
be  the  duty  of  the  master  or  person  in  charge  of  each  vessel  (y),  if  and  so 
far  as  he  can  do  so  without  danger  to  his  own  vessel,  crew,  and  passengers 
(if  any),  (a)  to  render  to  the  other  vessel,  her  master,  crew,  and  passengers 
(if  any),  such  assistance  as  may  be  practicable,  and  may  be  necessary  to  save 
them  from  any  danger  caused  by  the  collision,  and  to  stay  by  the  other 
vessel  until  he  has  ascertained  that  she  has  no  need  of  further 
assistance ;  and  also  (b)  to  give  to  the  master  or  person  in  charge  of  the 
other  vessel  the  name  of  his  own  vessel,  and  of  the  port  to  which  she 
belongs,  and  also  the  names  of  the  ports  from  which  she  comes  and  to 
which  she  is  bound.  The  2nd  sub-section  of  the  same  section  provides 
that  if  the  master  or  person  in  charge  of  a  vessel  fails  to  comply  with  these 
provisions,  and  no  reasonable  cause  for  such  failure  is  shown,  the  collision 


(r)  Tfie  Deronian,  [1901]  P.  122.  The 
regalations  in  question,  now  in  force, 
are  contained  in  an  Order  in  Council  of 
September  17,  1900.  Former  regulations 
were  made  under  the  32nd  section  of  the 
rei)ealed  M.  S.  Act,  1862,  and  an  infringe- 
ment of  their  provisions  carried  with  it 
the  same  consequences  as  an  infringement 
of  the  Regulations  for  Preventing  Colli- 
sions at  Sea.  See  The  Talbot,  [1891] 
P.  184. 

(m?)  The  following  appear  to  be  the 
dates  of  the  Orders  in  Council  now  in  force 
with  respect  to  the  dockyard  ports  below 
mentioned  : — Chatham  and  Sheemess, 
June  29,  1888;   Deptford,   February  26, 


1868;  Pembroke  Dock,  September  26, 
1891  ;  Plymouth,  May  18,  1897  ;  Portland, 
June  29,  1878  ;  Portsmouth,  February  26, 
1897,  September  17,  1900,  December  13, 
1900  ;  Queenstown,  February  21,  1868 ; 
Woolwich,  February  29,  1868.  The 
Orders  in  Council  in  question  will  be 
found  printed  in  the  London  Gazette 
of  a  date  shortly  after  the  date  on  which 
they  were  mmle. 

{x)  See  Ortler  in  Council,  May  17, 
1882. 

(y)  It  would  seem  that  a  pilot  in  charge 
by  compulsion  of  law  is  not  a  person  in 
charge  within  the  section.  The  Queetiy 
L.  R.  2  A.  &  K.  354. 
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shall,  in  Vie  absetwe  of  proof  to  the  contrary  ^  be  deemed  to  have  been  caused 
by  his  wroDgfnl  act,  neglect,  or  defatdt. 

Bj  the  insertion  of  these  words,  "  in  the  absence  of  proof  to  the  contrary," 
the  operation  of  the  section  has  been  greatly  limited,  as  in  those  cases  where 
proof  is  given  that  the  ship  whose  master  or  oflScer  has  infringed  the  section 
is  not  to  blame  for  the  collision,  the  presumption  of  blame  created  by  the 
section  does  not  arise,  whilst  if,  on  the  other  hand,  the  vessel  is  shown  to 
be  to  blame  on  the  facts,  no  need  arises  for  relying  on  the  section  {z).  In 
fact,  it  would  seem  that  the  section  can  only  apply  in  practice  where  no 
proof  is  given  as  to  the  cause  of  the  collision  (a). 

The  application  of  these  rules  as  to  damages  is  in  some  cases  modified  by 
the  law  of  compulsory  pilotage.  Where  a  pilot  is  by  compulsion  of  law 
employed  on  board  a  vessel,  he  cannot  be  regarded  as  the  servant  of  the  owner, 
and  the  owner  is  not  liable  for  his  negligent  acts  {h).  The  638rd  section  of 
the  Merchant  Shipping  Act,  1894,  enacts  that  an  owner  or  master  of  a  ship 
shall  not  be  answerable  for  any  loss  or  damage  occasioned  by  the  fault  or 
incapacity  of  any  qualified  pilot  (r)  acting  in  charge  of  that  ship  within 
any  district  where  the  employment  of  a  qualified  pilot  is  compulsory  by 
law  {d).  Although,  therefore,  a  ship  may  be  to  blame  for  a  collision,  yet 
if  the  owner  can  establish  that  the  blame  was  caused  by  the  negligent  act 
of  a  pilot  compulsorily  employed,  he  is  not  liable  to  pay  to  the  owners  of 
the  other  ship  any  portion  of  the  damage  done  by  the  collision.  But  to 
establish  this  exemption  it  is  not  enough  to  prove  that  a  pilot  whose 
employment  was  compulsory  was  in  charge ;  evidence  must  be  given  to 
prove  that  it  was  the  pilot's  fault  or  incapacity  that  occasioned  the 
collision  {e).  But  where  there  is  a  collision  between  two  ships  which  is 
caused  by  the  negligent  navigation  of  both,  although  the  negligent  navi- 
gation of  one  of  the  ships  may  be  the  sole  fault  of  the  pilot  who  was  in 
charge  of  that  ship,  and  whose  employment  was  compulsory,  the  owner  of 
that  ship  cannot  recover  from  the  other  ship  more  than  half  the  damages 
he  has  sustained  (/). 


(2)  See  Tite  Adriatic,  3  Asp.  16 ;  The 
Emmy  Haasp.  32  W.  R.  880  ;  The  New- 
battle,  10  P.  D.  33. 

{a)  The  Qwen,  L.  R.  2  A.  &  E.  354. 

(b)  The  Hallnj,  L.  R.  2  P.  C.  193  ;  The 
Iiibertiia7i,  L.  R.  4  P.  G.  611. 

(r)  The  Carl  XV.,  [1892]  P.  332; 
Stafford  v.  Bytr,  [1895]  1  Q.  B.  566. 

{d}  The  Lion.  L.  R.  2  P.  0.  625  ;  TJie 
Oxlabar,  L.  R.  2  P.  C.  238.  See  also  Tite 
Wiiistott,  8  P.  D.  176.  The  defence  of 
compulsory  pUotage  should  be  specially 
pleaded.  T?ie  European,  March  16,  1885  ; 
See  Gen.  Steam  Nar.  Co.  v.  British  ^' 
ColojMal  Stexim  Nav.  Co.,  L.  R.  4  Ex.  238  ; 
Tlie  Chnrlton,  8  Asp.  29  ;  The  Scrtia  .J- 
Carinthiu,  [1898]  P.  36. 

{e)  Clyde  Xarigation  v.  Barclay,  1 
App.  Cases.  790 ;  'The  Schwa  tt.  The  Alba  no, 
[1892]  r.  419  ;  ami  wje  The  Indnif,  12 
P.  D.  46. 

(f)  The  Hector,  8  V.l>.2U.  It  is  diffi- 
cult  to  justify  the  existence  of  this  rule, 


because  if  the  pilot  whose  fault  caused  the 
bad  navigation  of  one  of  the  ships  is  not 
the  servant  of  the  shipowner,  there  seems 
to  be  no  logical  reason  why  the  shipowner 
shoultl  be  mulcted  by  reason  of  the  default 
of  the  pilot  in  half  the  damages  he  has 
sustained.  See  the  judgment  of  Brett, 
M.R.,  in  the  same  case.  It  would  seem 
that  if  a  coUision  occuiTcd  between  two 
ships,  each  in  charge  of  a  pilot  by  com- 
pulsion of  law,  and  it  was  established  that 
each  ship  was  to  blame  for  the  collision 
by  reason  of  the  negligence  of  the  pilot 
on  board  her,  neitlier  of  the  two  ship- 
owners would  be  entitled  to  i-eceive  any 
damages  from  the  other.  As  to  what  acts 
are  within  the  province  of  a  pilot  employed 
by  compulsion  of  law,  and  as  to  the  law 
of  pilotage  generally,  see  Maude  &  Pollock, 
vol.  i.  4th  ed.,  Chapter  Pilot.  See  also 
Gregory  v.  Jones,  90  L.  T.  (Jo.)  42  ;  M.  S. 
Act,  1894,88.  603,604,  605,625  ;  TJif  Earl 
of  Avchland,  Lush.  164,  387  ;  The  Vetta, 
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If  a  steam  tag  towing  a  ship  causes,  by  her  negligent  navigation,  damage 
to  another  ship,  the  steam  tug  is  Uable  for  the  damage,  even  though 
(he  negligent  navigation  of  the  steam  tug  was  caused  by  the  fault  or 
incapacity  of  a  pilot  who  was  by  compulsion  of  law  in  charge  of  the  ship 
in  tow  {g). 

The  rule  that  in  a  case  where  both  ships  are  to  blame  there  should  be  Costs, 
no  costs  on  either  side  is  not  altered  by  the  fact  of  the  fault  of  one  of  the 
ships  being  solely  the  fault  of  the  pilot  employed  by  compulsion  of  law  (A), 
and  where  the  defendant's  ship  is  solely  to  blame,  and  the  defendant  not- 
withstanding obtains  judgment  in  his  favour  on  the  ground  that  the  loss 
was  occasioned  by  the  fault  of  a  qualified  pilot  acting  in  charge  of  the  ship 
within  a  district  where  the  employment  of  the  pilot  was  compulsory  by  law, 
the  general  practice  is  that  the  Court  will  not,  if  a  defence  on  the  merits 
has  been  set  up  as  well  as  the  defence  on  compulsory  pilotage,  order  the 


7  P.  I).  240  ;  TJie  Rvhy,  15  P.  D.  139, 
164  ;  The  WiHe^fteadAH^Sii^l  P.  170  ;  The 
ButUind,  [1897]  A.  C.  333  ;  Courtney  v. 
CoU,  19  Q.  B.  D.  447  ;  The  Sutherland, 
12  P.  D.  154 ;  Tlie  Columbus,  8  Asp.  488  ; 
The  Glanystwith,  [1899]  P.  118.  Where 
a  person  is  compulsorily  employed  on  board 
a  ship  not  as  a  pilot  in  the  oniinary  sense 
of  the  term  but  as  an  adviser  of  the  ship- 
master, the  shipowner  is  liable  for  a  colli- 
sion caused  by  the  pilot's  negligence  in  navi- 
gating the  ship.  Tlie  Gvy  Ma?merhig,  7  P. 
D.  132  (Suez  Canal)  ;  'J7te  Augusta,  6  Asp. 
161  (Seine)  ;  The  Agnes  Otto,  12  P.  D.  66 
(Danube);  The PrinsIIendrik, [IS99]P.  177 
Scheldt).  Before  the  passing  of  the  Judi- 
cature Acts,  in  cases  where  a  collision  was 
caused  by  ttie  neglect  or  default  of  a  pilot 
employed  by  compulsion  of  law,  the  ship- 
owners who  were  debarred  by  the  defence 
of  compulsory  pilotage  from  recovering 
against  the  wrongdoing  ship  in  the  Court 
of  Admiralty,  frequently  brought  an  action 
against  the  pilot,  in  one  of  the  Common 
Iaw  Courts  ;  but  no  action  of  damage  in 
personam  could  be  instituted  against  the 
pilot  either  in  the  Court  of  Admiralty  or 
in  a  County  Court  having  Admiralty 
jurisdiction.  The  Urania,  10  W.  R.  97  ; 
The  Alfj-andria,  L.  R.  3  A.  &  E.  574  ; 
Flower  v.  Bradley,  44  L.  J.  Ex.  1  :  The 
Queen  v.  Tlie  Judge  of  the  City  of  London 
Court,  ri892]  1  Q.  B.  273 ;  and  see  The 
Zeta,  [1893]  A.  C.  468,  at  p.  489.  In 
such  cases  the  shipowner  may  now  institute 
an  action  in  personam  against  the  pilot  in 
the  Admiralty  Division  (JThe  Marguerite 
Elise,  Adm.  Div.  Feb.  3,  1902),  and  such 
action,  subject  to  the  power  of  the  Court  to 
transfer  the  proceedings,  may  by  consent 
be  heard  at  the  same  time  and  on  the 
same  evidence  as  an  action  in  'rem  at  the 
suit  of  the  same  plaintiffs  against  the  ship 
on  which  the  pilot  was  employed.  Indeetl, 
in  two,  if  not  more  instances,  bet  ween  1875 
and  the  present  time,  the  pilot  on  board  a 
vessel  proceeded  against  in  an  action  of 
damage  in  rem  has  been  added  as  a  defen- 


dant in  that  action,  and  the  damages  arising 
out  of  the  collision  have  been  claimed 
in  such  action  against  him.  Tlut  Metro- 
jfolitan  and  The  Gemmu  (June  17, 1882)  ; 
The  Altyre  (Feb.  27,  1885).  But  it  may 
be  open  to  doubt  whether  a  claim  in 
personam  against  a  pilot  can,  in  the 
absence  of  consent,  be  rightly  joined 
with  an  action  in  rem.  See  'The  Bows- 
field,  June  10,  1884,  where  the  Court 
doubted  whether  it  had  i)ower  under  the 
provisions  of  Order  XVI.,  rule  11,  to 
add  the  owners  of  a  vessel  proceeded 
against  in  an  action  in  rem  as  defendants. 
This  question  was  again  discussed  but 
not  decided  in  The  Oermanie,  [1896]  P. 
84,  the  Court  holding  that,  assuming  it  had 
such  a  jurisdiction,  an  order  to  join  the 
pilot  ought  not,  as  a  matter  of  discretion, 
to  be  made  in  such  cases.  If  the  plaintiffs 
are  proceeding  in  an  action  of  damage  in 
person^im  against  the  shipowners,  the  pilot 
can  of  course  be  sued  in  the  same  action. 
The  liability  of  a  pilot  licensed  by  the 
London  Trinity  House  is  limited  by  the 
M.  S.  Act,  1894,  to  double  pilotage  and  the 
amount  of  the  bond  (100/.)  given  by  him 
to  the  Trinity  House,  and  if,  in  addition 
to  damage  to  the  ship,  cargo  has  been 
damaged  or  personal  injury  has  resulted 
by  reason  of  a  collision  caused  by  a  Trinity 
House  pilot,  it  is  apprehended  that  In  an 
action  against  him  by  the  shipowner  the 
pilot  may  plead  the  limitation  of  his 
liability  by  way  of  defence,  and  by  way 
of  counterclaim  bring  in  the  other  damage 
claimants,  in  order  that  the  amount  to 
which  each  claimant  is  entitled  may  be 
declared  by  the  Court.  See  Order  XXV., 
rule  5  (289). 

07)  The  Mary,  5  P.  D.  14  ;  The  Adam, 
W.  Spiex,  70  L.  J.  P.  25. 

(/i)  The  Bigborgs  Minde,  8  P.  D.  132, 
136;  The  Glanystwyth,  [1899]  P.  118, 
at  p.  126  ;  see  supra,  p.  98.  The  same 
rule  applies  where,  on  an  appeal,  the 
decree  of  the  Court  below  is  varied,  and 
both  ships  are  held  to  blame. 
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plaintiflF  to  pay  costs  (t).  But  where  in  an  action  of  damage  the  only 
defence  raised  by  the  defeudants  is  that  their  vessel  is  exempted  from 
liability,  on  the  ground  that  a  pilot  was  in  charge  of  her  by  compulsion  of 
law,  and  the  plaintiffs  are  awnre  that  that  is  the  sole  question  in  the  case, 
and  have  come  into  Court  to  dispute  it,  and  have  failed,  the  Court  will 
condemn  the  plaintiffs  in  costs  {j ). 

If  damage  is  done  by  a  vessel  at  a  time  when  she  is  by  statute  subject  to 
the  control  of  a  harbourmaster  or  dockmaster,  and  the  damage  so  done  is 
shown  to  have  been  caused  by  the  negligence  of  such  harbourmaster  or 
dockmaster,  acting  within  the  scope  of  his  statutory  authority,  the  ship- 
owner is  exonerated  from  liability,  as  in  cases  where  damage  is  caused  by  a 
pilot  employed  by  compulsion  of  law  {k). 

It  is  usual  in  cases  where  one  vessel  is  proceeded  against  in  a  cause  of 
coUision,  and  the  owners  of  the  other  think  that  they  have  some  chance  of 
obtaining  a  decree  in  their  favour,  to  enter  a  cross  action,  or  to  claim  by 
way  of  counterclaim  that  the  plaintiff's  ship  should  be  condemned  in  the 
damages  arising  out  of  the  collision.  When  cross  actions  were  instituted, 
it  was  the  practice  for  the  solicitora  for  the  respective  parties  to  agree  that 


(0  Th^  Agrirola,  2  W.  Rob.  21  ;  77ie 
yorthumptmt,  1  Spks.  152  ;  The  A/itM- 
polis,  Lush.  295,  313  ;  The  Schwan,  L.  R. 
4  A.  A:  E.  187;  The  Matthew  Caij,  5 
P.  D.  41);  Thr  J.  B.  Ilenkes,  12  P.  D. 
106,  107,  n.  ;  Tlie  Urb'uw,  Adm.  Div., 
June  5,  1896  ;  Tlie  Simn,  May  15,  1889  ; 
The  Winejftead,  [1895]  P.  175;  The 
Daoiz,  3  Asp.  477  ;  TIw  Princeton,  3  P.  D. 
96  ;  The  Alti/re,  Feb.  27,  1884,  in  which 
two  last  cases  there  were  counterclaims  ; 
The  Carl  XV.,  [1892]  P.  132,  324,  where 
each  party  had  to  bear  his  own  costs 
of  the  action  generally,  but  the  defen- 
dants were  condemned  in  the  costs  of 
the  counter-claim,  they  having  failetl  in 
proving  that  the  plaintiflTs  ship  had 
been  negligent.  See  also  TJw  Ruby,  15 
P.  D.  139.  With  respect  to  these  decisions 
of  the  Court  as  to  the  costa  of  counter- 
claims, it  should  be  remembered  that 
under  the  old  practice  there  was  a  separate 
decree  as  to  costs  in  every  cross  action, 
and  that  though  as  where  formerly  a  cross 
action  would  have  been  brought  a  counter- 
claim is  now  generally  delivered,  the 
practice  which  prevailed  in  regard  to  the 
costs  of  cross  actions  as  a  rule  might  well 
be  followed  with  respect  to  the  costs 
of  counterclaims.  See  The  Mercvrlus, 
Trin.  Term,  1887.  Fol.  207,  where 
claim  and  counterclaim  were  both  dis- 
missed, pilot  of  plaintiff's  ship  being  held 
solely  to  blame,  and  pilotage  compulsory, 
and  the  plaintiffs  were  condemned  in  costs 
of  claim,  and  no  order  made  for  costs  of 
counterclaim  ;  see  The.  Annapolis,  liUsh. 
295,313 ;  Imp.  Jap.  Gor.  v.  P.^-  O.S.K.  C, 
[1895]  A.  C.  644.  In  some  recent  cases, 
where  the  defence  set  up  in  the  pleadings 
that  the  defendant's  vessel  was  not  negli- 
gent was  not  really  persevere<l  in,  or  other 
special  circumstances  existed,  the  Court 


in  its  discretion  has  not  followed  the 
general  practice  as  above  stated,  but  has 
condemned  the  plaintiffs  in  costs  where 
the  defence  of  compulsory  pilotage  ha« 
been  successful.  See  The  Burma,  1899, 
VV.  N.  64  ;  80  L.  T.  808  ;  The  Nellie,  1896, 
not  reported  :  The  Courier,  July  8,  1891, 
not  reported.  Where  a  defence  on  the 
merits  was  ^e.t  up  by  the  defendants,  the 
rule  of  no  costs  was  applied,  although  the 
defendants  did  not  charge  the  plaintiffis 
wi  th  negligence.  The  City  of  Ca  nibridye, 
L.  R.  4  A.  &  E.  161  ;  5  P.  C.  451.  See 
ThelLivia,  25  L.  T.  887 ;  The  hUelbert, 
Aug.  7,  1886.  Where  the  defendants 
pleaded  that  the  collision  proceeded  on 
had  occurred  by  no  negligence  of  them- 
selves, their  master,  or  crew,  and  that  the 
negligence,  if  any,  was  the  sole  fault  of  a 
compulsory  pilot,  and  the  plaintiffs  there- 
fore discontinued  the  action,  it  was  heltl 
that  the  ordinary  rule  as  to  the  costs 
where  an  action  was  discontinueil  must 
be  applied  and  the  plaintiffs  must  pay  the 
defendants'  costs.  The  J.  B.  Jlenk^'is, 
12  P.  D.  106. 

(j)  The  Juno,  1  P.  D.  136 ;  The  Witutton, 
8  P.  D.  176  ;  The  Oakjield,  11  P.  D.  34. 
In  'Ilie  Ilankoto,  4  P.  D.  197,  no  order  as  to 
costs  was  made,  the  question  being  one  of 
difficultv. 

ik)  7%<?J9t7ftflo,  Lush.  149:  The  Bdgic, 
2  P.  D.  57  ;  The  Cynthia,  2  P.  D.  52  ;  see 
The  Rhmna,  10  P.  D.  24,  131.  And  see 
Beney  v.  Kirkcudhvght  (^Magigt rates), 
[1892]  A.  C.  264  ;  The  Burlington,  8  Asp. 
10,  38  ;  TJte  Apollo,  [1891]  A.  C.  499  ; 
R.  V.  Williams,  9  A  pp.  Cases,  418  ;  Shaw 
Savill  Albion  Co.  v.  Timaru  Local  Board, 
15  App.  Cases,  429  ;  The  Ratata.  [1898] 
A.  C.  513  ;  Wright  v.  Lethbridgc,  6  Asp. 
558. 
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the  decision  in  the  one  case  should  govern  the  decision  in  the  other  (/) ; 
but  until  lately  the  Court  had  no  power  to  insist  that  such  an  arrangement 
should  be  made.  Bj  the  Admiralty  Court  Act,  18C1,  the  Court  was 
invested  with  powers  which  enabled  it  to  enforce  uniformity  of  practice  iu 
this  respect.  The  84th  section  of  that  Act  provides  that  the  Court  may, 
on  the  application  of  the  defendant  in  any  cause  of  damage,  and  on  his 
instituting  a  cross  cause,  direct  that  the  principal  cause  and  the  cross 
cause  be  heard  at  the  same  time,  and  upon  the  same  evidence  (m)  ;  and  if  in 
the  principal  cause  the  ship  of  the  defendant  has  been  arrested,  or  security 
given  by  him,  and  in  the  cross  cause  the  ship  of  the  plaintiff  cannot  be 
arrested,  and  security  has  not  been  given,  the  Court  may,  if  it  think  fit, 
suspend  the  proceedings  in  the  principal  cause  until  security  has  been 
given  to  answer  judgment  in  the  cross  cause  (n).  In  a  case  whei'e  the 
plaintiff  in  a  cause  of  collision  had  obtained  a  decree  that  both  vessels 
were  to  blame,  and  the  defendant,  although  he  had  instituted  a  cross  action, 
had  not  prosecuted  it,  the  Court  refused,  on  the  motion  of  the  defendant, 
to  refer  the  damage  of  both  vessels  to  the  registrar ;  it  was  held  that  the 
defendant's  only  course  was  to  prosecute  the  cross  action,  notwithstanding 
that  the  plaintiff  resided  out  of  the  jurisdiction,  and  his  ship  had  perished 
in  the  collision  (6),  If  the  defendant  in  an  action  of  damage  chooses  to 
lie  by  and  see  the  result  of  the  action,  and  a  decree  is  given  that  both 
parties  are  to  blame,  he  is  not  necessarily  estopped  from  afterwards  insti- 
tuting a  cross  action ;  but  the  Court  will,  through  the  medium  of  costs, 
greatly  discourage  such  proceedings  (p).  It  seems  that  the  same 
principles  apply  to  a  claim  and  counterclaim  as  to  an  action  and  cross 
action  (q). 

The  principle  on  which  the  Court  proceeds  in  assessing  damages  remains  Damages, 
to  be  considered.    In  treating  of  the  subject  it  will  be  convenient  to  regard  ^"^ij^^^i^ 
it  quite  independently  of  the  rule  laid  down  by  statute  limiting  the  liability  assessed. 
of  the  owners,  which  has  already  been  considered,  for  the  statutory  rule 
does  not  affect  the  principles  upon  which  the  Court  proceeds  in  ascertaining 
the  amount  of  damages,  although  in  cases  where  it  is  applied  it  prevents 
the  recovery  of  damages  beyond  the  amount  fixed  by  the  statute  (r). 
Wherever  damage  has  been  done  by  one  vessel  to  another,  the  parties  Direct  and 
are  to  be  restored  into  the  same  state  as  they  were  before  the  accident ;  consequential 

•'  damages. 


(I)  The  Seringapatam,  6  No.  Ca.  171  ; 
Tfte  Calypso,  Swa.  29. 

(«0  See  Th^  Vivrtiqem,  Swa.  518.  But 
where  an  action  and  cross  action  arising 
out  of  a  collision  have  been  heard  and 
decided,  the  Court  has  no  power  to  order 
the  evidence  to  be  admitted  in  a  suit 
afterwards  instituted  against  one  of  the 
ships  by  the  owners  of  cargo  laden  on 
board  the  other  ship.  The  Demetrius^ 
L.  R.  3  A.  &  E.  523. 

(n)  The  Breadalhane,  7  P.  D.  186  ;  TJte 
Churkith,  L.  R.  4  A.  &  E.  120  ;  llie  Xeic- 
battle,  10  P.  D.  83,  33  W.  R.  318,  where 
the  plaintiff  was  a  foreign  sovereign  ;  and 
see  post.  Part  II.,  Pbactice.  The  provisions 
of  the  Act  apply  where  the  plaintiff  suing 


in  rem  is  a  British  subject  resident  within 
the  jurisdiction.  Th^  Cameo,  Lush.  408. 
But  they  do  not  apply  where  the  proceed- 
ings are  in  personam.  The  Amazon,  36 
L.  J.  Adm.  4  ;  The  Rmtgemont,  [1893  J  P. 
275,  in  which  later  case  the  principal 
action  was  in  personam  and  the  cross 
action  (afterwards  consolidated  under  an 
order,  by  the  terms  of  which  the  plaintiffs 
therein  were  to  be  counterclaimants)  was 
in  rem. 

(o)  The  North  American,  Swa.  466. 

Ip)  The  Calypso,  Swa.  28. 

(^)  The  Breadalhane,!  P.  D.  186  ;  TJie 
Jului  Fisher,  2  P.  D.  115  ;  The  Xewbattle, 
10  P.  D.  33—36. 

(r)  See  post,  pp.  120,  121. 
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that  18  to  say,  they  are  to  have  the  full  value  of  the  property  lost ; 
restituiio  in  integrum  is  the  leading  maxim  (s).  But  where  in  an 
action  in  rem  no  appearance  is  entered  on  behalf  of  the  owner  of 
the  property  proceeded  against,  the  plaintiff  cannot  recover  more  than 
the  net  proceeds  after  paymept  of  the  possession  fees  and  marshal's 
charges  (t). 

Where  a  ship  is  totally  lost,  the  mode  of  ascertaining  the  value  is  a 
matter  of  evidence,  and  no  positive  rule  can  be  laid  down  on  the  subject  (m). 
In  ordinary  cases  the  market  value  of  the  ship  immediately  before  her  loss 
may  be  regarded  as  a  fair  measure  of  her  value  (v).  But  in  the  case  of  a 
ship  adapted  only  for  special  purposes,  and  of  such  an  exceptional  character 
as  to  be  in  fact  unmarketable,  some  other  criterion  must  be  adopted.  In 
these  cases  the  Court  will  endeavour  to  arrive  at  the  real  extent  of  the 
loss  sustained  by  calling  to  its  aid  every  circumstance  which  may  assist 
it  to  form  a  correct  estimate,  and  the  original  price  of  the  ship,  its  con- 
dition at  the  time  of  loss,  and  the  sum  for  which  the  plaintiff  could 
have  got  such  another  ship  built,  may  be  very  important  matters  in  the 
calculation  (/r). 


(*)  77*/'  Cbjde,  Swa.  24  ;  The  Gazelle, 
2  W.  Rob.  279  ;  The  Xottinp  HUl  9  P.  D. 
113;  IheKate,  [1899]  P.  165;  'The  City 
of  Peking,  15  App.  Cases,  438,  at  p.  442. 

(0  The  Europa,  Br.  k  L.  212. 

(m)  WiUon  V.  DUkson,  2  B.  &  Aid.  2. 

(r)  See  TJie  Gdvmbitg,  3  W.  Rob.  158  ; 
The  Clyde,  Swa.  23  ;  Tite  City  of  Rome, 
Shipping  Gazette,  May  12th,  1887;  and 
infra,  note  (to).  The  price  which  the 
ship  would  have  fetched  at  a  forced  sale 
cannot  be  regarded  as  a  fair  test  of  her 
market  value.  Where  a  vessel  totally 
lost  in  a  collision  was  at  the  time  of  the 
collision  proceeding  in  ballast  to  a  loading 
port  to  take  in  cargo  under  a  beneficial 
charter,  the  owners  of  the  vessel  pro- 
ceeded against  were  condemned  in  an 
amount  renresenting  the  value  of  the  other 
vessel  at  the  end  of  the  howetoard  voyage, 
and  also  in  a  further  sum  representing 
the  profit  she  would  have  made  if  she  had 
carried  out  the  charter.  The  Kate,  [1899] 
P.  1 65.  If,  however,  the  market  value  of 
the  ship  at  the  time  of  her  loss  be  con- 
sidered as  affording  the  proper  measure  of 
damage  where  a  vessel  has  been  totally 
lost,  and  from  the  calculation  of  what 
the  value  is  the  fact  of  the  existence 
of  a  beneficial  charter  is  not  excluded,  the 
result  of  the  calculstion  would  practicaUy 
be  the  same  as  under  the  decision  in  The 
Kate.  See  The  Kate,  [1899]  P.  165,  at 
p.  175. 

(u))  "  In  ordinary  cases  the  value  of  a 
ship  is  what  she  would  have  fetched 
immediately  before  the  loss.  This,  how- 
ever, cannot  be  a  true  criterion  in  all  cases. 
A  particular  class  of  ships  might  be 
adapted  for  one  description  of  traffic,  and 
for  that  alone,  and  that  description  of  traffic 
might  be  entirely  occupied  by  one  com- 


pany, with  which  it  might  be  hopeless  to 
compete,  so  that  there  would  be  no  market 
for  a  ship  of  that  particular  description. 
If  such  a  case  should  ever  arise,  it  would 
be  necessary  for  the  Court  to  mlopt  some 
other  criterion.  One,  I  venture  to  suggest, 
might  be  to  ascertain  the  price  given  for 
the  ship  and  her  subsequent  deterioration. 
Some  such  criterion  would  have  to  be 
adopted,  for  otherwise  the  value  of  the 
ship  would  be  what  the  ship  would  sell 
for  to  be  broken  up."  Per  Wood.  V.-C, 
2  K.  &  J.  664.  But  see Dohree  v.  Sch  roder, 
2  Myl.  &  C.  489.  In  Grainger  v.  Martin^ 
2  B.  &  S.  456,  in  order  to  decide  whether 
a  ship  was  a  constructive  loss,  the  question 
arose  whether  the  cost  of  certain  repairs 
would  or  would  not  have  exceeded  the 
value  of  the  ship  when  repairetl ;  this 
involved  an  inquiry  as  to  the  value  of  the 
ship  when  repaired.  On  this  point 
Blackburn,  J.,  observed  :  "  The  arbitrator 
wanted  to  know  whether,  if  he  bad  to 
decide  the  case,  &e  should  value  the  ship 
at  the  seller's  or  the  purchaser's  price.  I 
think  it  is  neither.  I  think  the  test  is, 
What  was  the  real  value  of  the  ship  at  the 
time  ?  In  the  present  case  I  think  the 
builder's  price,  that  is  the  price  at  which 
a  person  could  have  got  such  a  ship  built 
for  him,  would  have  come  much  nearer  to 
the  true  value  of  the  selling  price."  It  is, 
however,  right  to  observe  that  in  the 
Admiralty  Court  there  has  always  been 
a  strong  inclination  to  adopt  the  selling 
price  as  the  value  wherever  practicable. 
The  following  observations  of  Dr.  Lushing- 
ton  in  the  case  of  The  Clydi',  Swa.  24, 
deserve  careful  attention  :  **  What  we 
have  now  to  look  at  is,  what  would  the 
vessel  have  fetched  in  the  market  at  the 
period  of  its  destruction  ?      In  onler  to 
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Where  the  ship  is  damaged  only,  her  owners  are  entitled  to  a  complete  Where  the 
repiir  of  all  the  damage  done,  notwithstanding  that  the  result  may  be  to  f^ilji 
render  the  ship  more  valuable  than  she  was  pnor  to  the  collision  (x).    If  damaged 
in  consequence  of  a  collision  it  is  necessary  to  repair  a  ship,  the  effect  may  ^^y* 
be  to  enhance  the  value,  to  render  her  worth  more  than  she  was  prior  to 
the  collision.    In  cases  of  insurance  one-third  of  the  value  of  the  material 
is  deducted,  because  the  new  material  is  more  valuable  than  the  old,  but  it 
is  not  so  where  repairs  are  done  in  consequence  of  collision.    Cases  of 
collision  stand  upon  a  totally  different  footing.    The  claim  of  the  suffering 
party  arises  not  ex  contractu  but  ex  delicto,  and  the  measure  of  the  indemni- 
fication is  not  limited,  but  is  co-extensive  with  the  amount  of  the  damage. 
If  the  settlement  of  the  indemnification  be  attended  with  any  difficulty, 
the  party  in  fault  must  bear  the  inconvenience  (y).    But  such  repairs  only 


ascertain  this,  there  are  various  species  of 
evidence  that  may  be  resorted  to  ;  for 
instance,  the  value  of  the  vessel  when 
built  But  that  is  only  one  species  of 
evidence,  because  the  value  may  furnish 
a  very  inferior  criterion  whereby  to 
ascertain  the  value  at  the  moment  of 
destruction.  The  length  of  time  during 
which  the  vessel  has  been  used,  and  the 
degree  of  deterioration  suffered,  wiU  affect 
the  original  price  at  which  the  vessel  was 
built.  But  there  is  another  matter 
infinitely  more  important  than  this — 
known  even  to  the  most  unlearned — the 
constant  change  which  takes  place  in  the 
market.  It  is  the  market  price  which  the 
Court  looks  to,  and  nothing  else,  as  the 
value  of  the  property.  It  is  an  old  saying, 
*  The  worth  of  a  thing  is  the  price  it  will 
bring.* "  In  the  case  of  Tlte  Iron-Maifter^ 
Swa.  443,  the  same  learned  judge  observed 
as  foUows  :  ''  In  this  case  the  loss  is  con- 
fined to  a  single  item,  the  value  of  the 
ship  destroyed.  The  evidence  adduced  is 
as  usual  of  different  kinds ;  and  I  think 
it  convenient  here  to  state  how  the  Court 
ranks  these  different  kinds  of  evidence  in 
order  of  importance,  the  question  being 
the  value  of  the  ship  at  the  time  of  the 
collision.  The  best  evidence  is,  first  the 
opinion  of  competent  persons  who  knew 
the  ship  shortly  previous  to  the  time  it 
was  lost  ;  that  evidence  is  manifestly 
entitled  to  most  weight  because,  assuming 
their  competency  to  form  a  just  judgment, 
they  had  a  personal  knowledge  of  the 
state  and  condition  of  the  vessel  herself, 
whereas  all  other  persons,  however  skilful, 
could  only  draw  general  inferences  fi*om 
their  acquaintance  with  the  prices  of 
vessels  somewhat  similar  about  the  same 
time.  The  second  best  evidence  is  the 
opinion  of  persons  such  as  I  have  just 
described — persons  conversant  with  ship- 
ping and  the  transfers  thereof.  In  addition 
to  testimony  of  this  description,  many 
other  circumstances  may  be  called  in  aid, 
as  the  original  price  of  the  vewel ;  the 
amount  of  repairs  done  to  her ;  the 
sum  at  which  she  was  insured,  and  other 


circumstances  of  a  similar  nature.    It  is 
manifest  that  facts  of  this  kind,  though 
not  to  be  wholly  excluded,  have  a  slighter 
bearing  upon  the  case ;  for  after  a  lapse 
of  years  the  amount  of  price  might,  from 
a  change  of  circumstances,   have   little 
bearing  ujjon  the  question  ;  so,  to  a  certain 
extent,  it  would  be  with  respect  to  repairs 
and  insurances."    And  see   Jjeycester  v. 
Logan,  4  Kay  &  J.  725.    ♦'  What  we,  the 
registrar,  and  merchants  are  required  to 
do  is  to  form  as  fair  an  estimate  as  we 
can,  on  the  materials  placed  before  us,  of 
the  amount  proper  to  be  awaided  to  the 
plaintiff  on  the  items  of  his  claim.      In 
the  case  of  a  total  loss  we  estimate  the 
value  of  the  vessel  and  cargo  from  the 
evidence,  suppoitetl  by  our  knowledge  of 
what  a  similar  vessel  and  cargo  should  be 
obtained  for."    The  City  of  Bumot  Ayret, 
1  Asp.  169.    As  to  the  allowance  of  insur- 
ance on  a  damaged  vessel  on  her  way 
to  be  repaired,  see  The  Bntland^  1885, 
[Fol.  262]  Aug.  27,  1886,  R.M.  ;  and  see 
The  Marine  Jnguranc^  Co.  v.  The  China 
Transpacific  SS.  Co.^  11  App.  Cases,  673, 
and  Ruahon  SS.  Co.  v.  Lo/iaon  Astitiranee, 
[1900]  A.  C.  6,  as  to  what  portion  of  the 
dock  dues    have    been   allowed    against 
underwriters  where  a  vessel  damaged  by 
the  collision  and  other  causes  has  been 
docked  in  order  to  be  repaired. 

{jc)  It  has  been  held  in  the  Court  of 
Admiralty  of  Ireland,  in  a  case  of  collision 
where  a  pleasure  yacht  had  been  run 
down  and  sunk,  but  had  been  raised  and 
repaireil,  that  in  addition  to  the  cost  of 
the  repairs  the  owners  of  the  yacht,  on 
showing  that  the  marketable  value  of  the 
yacht  when  repaired  was  by  reason  of  the 
collision  less  than  her  marketable  value 
before  the  collision,  were  entitled  as  dam- 
ages to  the  amount  by  which  her  market- 
able value  had  been  depreciated.  The 
Anglican,  21  W.  R.  280  ;  Tfie  Bcrnina, 
6  Asp.  65.  See  The  Endeavour,  6  Asp. 
511. 

(y)  See  the  judgments  of  Dr.  Lushing- 
ton  in  The  Gazelle,  2  W.  Rob.  281,  and 
The  Pnctoltis,  Swa.  175,  and  the  obser- 
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will  be  allowed  as  become  necessarj  on  acconnt  of  the  collision.  Where  a 
question  is  raised  as  to  the  necessity  of  the  repairs,  the  Court  will  attach 
great  importance  to  the  evidence  of  persons  who  saw  the  vessel  immediately 
after  the  collision  (z). 

Where  the  vessel  is  injured  only,  and  there  is  a  reasonable  chance 
of  bringing  her  safe  into  port,  it  is  the  duty  of  the  owner  to  attempt  to 
do  so ;  provided  the  expense  of  salvage  would  not  exceed  the  value 
of  the  ship  and  cargo  (a).  If  the  owner  spends  more  money  in  raising 
or  repairing  the  ship  than  she  is  worth,  although  he  may  have  acted 
bond  fide  in  the  matter,  if  he  has  not  acted  prudently  the  Court  will 
not  suffer  the  defendants  to  be  held  responsible  for  more  than  a  total 
loss  (J). 

In  a  case  where  a  ship  lying  at  a  foreign  port  was  so  much  damaged  by 
a  collision  that  the  master  sold  her  there,  thinking  it  better  to  sell  the  ship 
than  have  her  repaired,  and  the  registrar  reported  that  the  master  had 
adopted  a  prudent  course  in  selling  the  ship  ;  it  was  held  that  the  owners 
were  entitled  to  recover  the  value  of  the  vessel  previous  to  the  collision, 
subject  to  a  deduction  equal  to  the  amount  produced  by  her  sale  (c).  In 
a  case  where  the  ship  of  the  plaintiff  carrying  cargo  was  sunk  in  a  collision^ 
and  the  ship  was  raised  and  repaired,  and  the  cost  of  the  repairs  exceeded 
the  original  value  of  the  ship,  the  cost  of  the  repairs  was  disallowed,  and 
the  amount  to  be  paid  as  compensation  for  damage  was  calculated  as  on  a 
total  loss  in  the  following  manner : — The  value  of  the  ship  immediately 
before  the  collision  was  ascertained,  and  to  this  was  added  a  sum  represent- 
ing interest  from  the  time  when  the  cargo  would  in  ordinary  course  have 
been  delivered  and  a  sum  equal  to  the  cost  incurred  in  raising  and  inspecting 


vations  of  Sir  Robert  PhiUimore  in  T/te 
Halley,  L.  R.  2  A.  &  E.  8  ;  TJte  Star  of 
India,  1  P.  D.  at  p.  471.  See  also  The 
Acanthus,  [1902]  P.  17  ;  The  Egyptian, 
2  Asp.  56  ;  Adams  v.  The  Lancashire  and 
Yorkslure  By.  Co,,  L.  R.  4  C.  P.  739;  The 
George  and  Bichard,  L.  R.  3  A.  &  E. 
466,  478.  See  also  The  Princess,  5 
Asp.  461. 

(s)  The  Pactolus,  Swa.  173.  Where 
the  charges  for  repairs  are  extravagant, 
they  wiU  be  reduced.  "  In  the  case  of  a 
partial  loss  we  estimate  the  quantity  and 
value  of  the  rope,  timber,  or  other 
materials  required  to  repair  the  damages, 
not  the  sum  claimed,  nor  even  the  sum 
which  may  have  been  expendctl  in  repairs, 
but  what  we  think  ought  to  have  been  so 
expended,  and  we  form  an  estimate,  a 
conjectural  estimate  if  you  will,  of  the 
amount  which  ought  to  be  allowed.  No 
doubt  it  is  to  a  great  extent  conjectural, 
as  indeed  every  estimate  must  be,  just  as 
an  award  of  salvage  may  be  said  to  be  a 
conjectural  estimate  of  the  amount  proper 
to  be  awarded  to  the  salvors  for  their 
services.  The  question,  however,  is  not 
whether  it  is  a  conjectural  estimate,  but 
whether  it  is  a  fair  estimate  and  such  as 
the  evidence  before  us  would  warrant." 
R.  &:  M.,  The  City  of  Buenos  Ayres,  1 


Asp.  169.  See  The  Princess,  6  Asp. 
451. 

[a)  The  Columhtis,  3  W.Rob.  166.  The 
following  is  a  passage  from  the  judgment : 
"  If  I  am  asked  whether  the  principle 
of  abandonment  as  applied  to  insurance 
cases  applies  to  cases  of  collision,  I  would 
answer.  No  ;  and  I  entertain  no  inclina- 
tion or  intention  to  import  into  this 
Court  in  cases  of  this  kind  all  the  rules 
and  principles  which  a  long  series  of 
precedents  have  established  as  the  law  of 
other  Courts  in  cases  of  insurance.  The 
rule  which  I  consider  it  incumbent  upon 
this  Court  to  follow  in  cases  of  this 
description  is  this — that  if  a  vessel  is 
not  merely  run  into  and  partially  dam- 
aged, but  is  actuaUy  sunk  at  sea,  it  is  not 
incumbent  upon  the  owner  of  that  vessel 
to  go  to  any  expense  whatsoever  for  the 
purpose  of  raising  her.  I  apprehend  this 
to  be  the  true  principle  ;  but  let  me  not 
be  misunderstood  that  this  principle  would 
apply  in  any  case  where  the  verael  is  not 
actually  sunk,  but  is  only  partially  dam- 
aged. In  the  latter  case,  where  there 
is  the  slightest  chance  of  bringing  the 
damaged  vessel  safely  into  port,  ^he 
principle  undoubtedly  would  not  apply." 

(h)  The  Empress  Eugenie,  Lush.  138. 

(r)  The  Stmth  Sea,  Swa.  141. 
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the  wreck ;  from  the  gross  snm  thus  ascertained  the  valne  of  the  wreck 
was  deducted,  and  the  remainder  was  declared  to  be  the  measare  of 
damages  in  the  action  {d). 

In  accordance  with  the  principle  which  establishes  that  the  injured  Consequen- 
parties  are  entitled  to  complete  indemnification,  interest  on  the  amount  jnterraT^^ 
recovered  will  be  awarded  (e).    In  case  of  a  total  loss,  if  the  ship  is  carry-  aUowed  as 
ing  cargo,  interest  is  allowed  on  the  value  of  the  ship  and  freight  from  the  compenaation 
time  when  the  ship  would  probably  have  reached  her  port  of  destination,  payment. 
If  the  ship  is  not  carrying  cargo,  interest  is  allowed  from  the  date  of  the 
collision  (/),  unless  the  ship  is  proceeding  to  a  loading  port  for  the  purpose 
of  fulfilling  a  charter  already  entered  into,  and  then  as  damages  will  be 
given  for  the  loss  of  the  freight  she  would  have  earned  under  the  charter, 
less  the  expenses  of  earning  it(^),  interest  will  be  given  only  from  the  date 
when  the  chartered  voyage  would  in  ordinary  course  have  been  completed. 
Interest  will  be  allowed  on  the  money  expended  in  repairs  from  the  date  of 
payment  (h).    The  interest  allowed  is  at  the  rate  of  4  per  cent. 

Where  a  ship  insured  by  a  time  policy  was  totally  lost  in  consequence  of  a 

collision,  the  registrar  and  merchants,  in  awarding  damages  to  the  shipowner 

for  the  loss  of  his  ship,  took  into  consideration  the  length  of  time  for  which 

the  insurance  but  for  the  collision  would  have  remained  in  force,  and  the 

fact  that  but  for  the  collision  the  value  of  the  ship  would  during  such  time 

have  been  enhanced  by  reason  of  the  insurance  either  in  the  hands  of  the 

assured  or  of  an  assignee  of  the  policy  to  whom  the  ship  might  have  been 

sold  (i). 

Where  by  the  collision  the  ship  has  been  prevented  from  earning  freight,  Compensa- 
tion for  loss 

(rf)  The  Emprest  Buginie,  Lush.  138.  London.    The  registrar  and    merchants   °'  freight. 

In  this  case  the  damages  were  assessed  by  allowed  as  a  portion  of  the  damage  sos- 

the  registrar  and  merchants,  but  no  objec-  tained  by  the  owners  of  the  Oscar  the 

tion   was  taken  to  the  method  adopted  freight  which  would  have  been  earned  by 

by  them.    See  Th€  Beatrice,  Shipping  that  vessel  on  the  voyages  for  which  she 

Gazette  Summary  for  1897,  p.  161.  was  chartered  less  the  probable  costs  of 

(e)  The  Simth    Sea,  Swa.    141  ;     The  earning  such  freight,  and  estimating  the 

Khedive  nomine  StoomvaartsMaaUchappy  probable  time  which  such  voyages  would 

yederland  v.   Peninsular  and   Oriental  have  occupied,  allowed  interest  at  4  per 

Steam  Navigation  Co.,  7  App.  Cases,  795,  cent,  from  August  5th,  1882,  until  paid, 

at  p.  803.     See   The  Gertrude  and  The  r^^J9r««2«,  1882,  Fol.  275,  R.  &M.,  Alareh 

Baron  Aherdare,  13  P.  D.  105,  and  The  16th,  1884;    cited  in  Tlie  Kate,  [1899] 

Kony  Magnus,  [1891]  P.  223,  where  the  P.  175. 

action  of  damage  was  instituted  eleven  (j)  See  infra,  p.  114. 

years  after  the   collision  occurred,  and  (A)  Thf  Uehe,  2  W.  Rob.  630.    On  the 

interest  was  awarded  from  the  time  when  other  hand,  discount  will  be  deducted 

the  plaintiffs  vessel  would  probably  have  when  it  has,  or  might  have  been,  received, 

reached    her    destination    if    there   had  The   Jjiflexible,    Swa.    203.    Where    the 

been  no   collision  (May  1,   1878)  until  liability  of  the  shipowner  has  been  limited 

payment.  under  the  M.  S.  Act,  1894,  the  date  of  the 

(/)  See  Straker  v.  Hartland,  5  N.  R.  collision  is  treated  as    the  period  from 

163  ;  34  L.  J.  Ch.  122  ;  TheNorthumhria,  which  interest  on  the  fund  paid  into  court 

L.  B.  3  A.  &  £.  12.    The  steamship  Oscar  accrues  without  discrimination  whether 

came   into  collision  with  the  steamship  the  ship  has  or  has  not  cargo  on  board, 

Breeze  on   July    15th,    1882,  off  Flam-  and  interest  from  the  probable  date  of 

borough,  and  the  Oscar  sank  in  conse-  arrival,   in  the   case  of   ships   carrying 

quence  of  the  collision.    The  Breeze  was  cargo,  is  not  awarded.    The  Northumhria, 

found  solely  to  blame.  The(?#6*flrwa8atthe  L.  R.  3  A.  &  E.  14  ;    The  Spirit  of  tJie 

time  of  the  collision  bound  from  London  Ocean,  IJr.  &  L.  336  ;  The  City  of  Buenos 

to  Middlesborough  in  ballast,  and  was  Ayres,  1  Asp.  169  ;  and  %eepost,  p.  120. 

under  a  charter  to  carry  a  cargo  of  pig  (i)  See  TJie  India,  R.  &  M.,  February 

iron  from  Middlesborough  to  Danzig,  and  20,  1885  ;  The  Ursula,  Reg.  &  M.,  July  5, 

a  cargo  of  oak  staves  from  Danzig  to  1901. 
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this  will  be  taken  into  consideration  in  assessing  the  damage  (j).  In  a  case 
where  the  plaintiflTs  smack,  on  a  voyage  to  Norway  to  take  in  cargo  there, 
was  mn  foul  of  by  a  steamboat  and  injured  so  that  it  became  necessary  to 
hire  another  smack  to  proceed  to  Norway  in  her  stead  ;  the  Court  directed 
a  reference  to  the  registrar  to  report  the  amount  of  freight  paid  to  the 
smack  substituted  for  the  plaintiff's  smack,  in  order  that  the  same  might 
be  allowed  as  consequential  damage  (A;).  Where  a  ship  under  charter 
was  totally  lost  together  with  her  cargo  in  consequence  of  a  collision, 
the  damage  was  assessed  in  the  following  manner,  with  respect  to  the 
amount  due  as  compensation  for  freight.  The  amount  of  the  gross  freight 
was  ascertained,  and  from  this  was  deducted  the  charges  which  would 
necessarily  have  been  incurred  in  earning  the  freight  and  which  were  saved 
to  the  owner  in  consequence  of  his  ship  being  unable  to  proceed  :  the  sum 
thus  obtained,  together  with  interest  from  the  date  of  the  probable  termina- 
tion of  the  voyage,  was  declared  to  be  the  measure  of  damages  (/).  But 
the  plaintiffs  are  not  entitled  to  any  compensation  for  freight  unless  it  is 
made  clear  to  the  Court  that  their  ship  has  by  the  collision  been  deprived 
of  freight  and  other  profits  which  otherwise  she  would  have  been  in  a 
condition  to  eam(m).  So,  where  a  fishing  vessel  was  totally  lost  in 
consequence  of  a  collision,  no  compensation  was  allowed  in  respect  of  the 


(J)  The  Betsy  Cainee,  2  Hagg.  28  ;  The 
Empusay  5  P.  D.  6,  where,  in  a  reference 
in  a  limitation  of  liability  suit,  a  person 
to  whom  a  portion  of  the  freight  had  been 
pledged  recovered  the  amoant  of  the  loan 
as  damages  out  of  the  fund  in  Court.  See 
also  ITie Kate,  [1899]  P.  165,  mpra,  p.  110, 
note  (r),  in  which  case,  in  one  view,  the 
profits  to  be  made  under  the  beneficial 
charter  allowed,  might  be  considered  as 
compensation  for  loss  of  future  freight. 

(A)  Ihe  Yarkthireman,  2  Hagg.  30,  n. 

(Z)  The  CaiuuUi,  Lush.  586.  The 
damages  in  this  case  were  assessed  by 
the  r^strar  and  merchants.  Their 
report  was  not  objected  to.  The  follow- 
ing observations  occur  in  the  judgment  in 
The  Atnalia,  6  N.  R.  164,  n. :  "  There  was, 
it  must  be  observed,  an  inherent  difficulty 
in  ascertaining  the  precise  amount  of  the 
loss  or  damage  inflicted  to  the  owners  of 
the  vessel  which  was  run  down  where  the 
vessel  was  totally  lost.  The  practice  of 
the  Court  had  accordingly  been  as  follows  : 
The  registrar  and  merchants  had  not 
attempted  to  estimate  the  value  of  the 
ship  and  freight  at  the  date  of  the 
collision,  but  they  inquired,  Ist.  What 
would  have  been  the  amount  of  freight 
payable  had  she  arrived  at  the  port  of 
destination  ?  2nd.  The  amount  for  which 
the  ship  would  have  sold  at  the  port  of 
destination  after  she  had  discharged  her 
cargo  ?  The  aggregate  of  these  two 
amounts  was  taken  to  be  the  value  of 
the  ship  and  freight,  and  interest  on  that 
sum  was  allowed,  not  from  the  date  of 
the  collision,  but  from  the  time  when  she 
would  probably  have  reached  the  port  of 
destination." 


(m)  The  South  Sea,  Swa,  141.  In  the 
case  of  The  Oolumbtu,  3  W.  Rob.  158,  the 
plaintiff's  vessel,  a  fishing  vessel,  was  sunk, 
and  compensation  was  awarded  as  for  a 
total  loss.  A  claim  to  the  sum  of  89/. 
which  the  master  stated  he  would  have 
earned  but  for  the  collision,  and  to  75/. 
stated  to  represent  the  average  profits  of 
the  ship,  was  disallowed  by  the  registrar 
and  merchants.  The  Court  when  the 
case  came  before  it,  on  objection  to  the 
report  of  the  registrar  and  merchants, 
held  that  the  registrar  and  merchants 
had,  under  the  circumstances  of  the  case, 
exercised  a  wise  discretion.  Some  of  the 
observations  reported  to  have  been  made 
by  Dr.  Lushington  in  the  course  of  the 
case  would  seem  to  imply  that  where 
compensation  is  awardea  as  for  a  total 
loss,  there  the  loss  of  freight  cannot  be 
taken  into  consideration,  fiut  it  is  sub- 
mitted that  it  cannot  have  been  intended 
to  lay  down  any  such  general  proposition. 
All  that  was  really  decided  was  that  the 
Court  will  not  grant  damages  in  respect 
of  the  loss  of  profits  which  are  contingent 
and  indefinite,  and  that  under  the  parti- 
cular circumstances  of  the  case  the 
plaintiff  had  not  established  his  right 
to  the  special  damages  claimed.  In  the 
case  of  The  City  of  Rttme,  Shipping 
Gazette,  1 2th  May,  18^7,  the  decision 
was  practically  identical  with  that  in 
The  Columbus,  The  owner  of  a  fishing 
vessel  sunk  in  a  collision  claimed  for  the 
value  of  the  fish  which  would  have  been 
caught  between  the  date  of  the  coUision 
and  the  termination  of  the  fishing  voyage. 
The  registrar  held  that  the  loss  was  too 
remote  and  speculative  to  be  taken  into 
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earnings  which  she  would  probably  but  for  the  collision  have  made  on  the 
voyage  put  an  end  to  by  the  collision  (n). 

Where  a  ship  carrying  cargo  on  ship's  account  is  lost  with  her  cargo  in 
consequence  of  a  collision,  the  shipowner  is  entitled  to  recover  as  damages 
in  lieu  of  freight  the  difference  between  the  value  of  the  cargo  when  shipped 
and  what  would  have  been  its  enhanced  value  if  it  had  been  delivered  free 
of  freight  and  undamaged  at  the  port  of  delivery  (6). 

Where  in  consequence  of  the  collision  the  ship  is  prevented  from  fulfilling 
a  beneficial  charter-party  and  from  earning  freight  under  its  provisions, 
or  from  carrying  out  a  contract  made  with  her  owners  that  upon 
the  completion  of  the  voyage  on  which  she  was  engaged  at  the  time  of  the 
collision  she  should  proceed  upon  another  voyage,  compensation  for  the  loss 
of  the  charter-party  (/?),  or  the  earnings  which  would  have  been  derived 
from  the  employment,  will  be  allowed  as  part  of  the  damages  to  which  the 
shipowners  are  entitled  (q). 

In  cases  of  partial  damage  compensation  will  be  awarded  for  the  time 


Where  cargo 
on  ship's 
account. 


Where 

beneficial 

charter. 


consideration,  and  Sir  James  Hannen 
upheld  that  view.  See  The  Kate,  [1899] 
P.  166,  at  pp.  171,  172.  So  where  a 
pleasure  yacht  let  to  hire  for  six  weeks 
for  a  lump  sum  was  totally  lost  in  a 
coUision  two  days  after  the  hiring  had  com- 
menced, and  it  was  proved  that  a  moiety 
of  the  hire  agreed  on  had  been  paid  by 
the  hirer  of  the  yacht  before  the  collision, 
and  that  the  other  moiety  of  the  hire  was 
payable  on  the  completion  of  the  hiring, 
the  registrar  and  merchants  allowed  as 
part  of  the  damages  sustained  by  the 
hirer  of  the  yacht  the  full  amount  of  the 
moiety  of  the  hire  paid  by  him,  and  as  part 
of  the  damages  sustained  by  the  yacht- 
owner  the  remaining  moiety  of  the  hire, 
leas  the  wages  of  the  master  and  crew, 
which  but  for  the  collision  would  have 
been  borne  by  the  yacht-owner.  The 
Valhalla,  R.  ft  M.  18th  Dec,  1882 ;  28th 
March,  1884. 

(jt)  The  Cblumhug,  3  W.  Rob.  158  ;  The 
CUy  of  Rome,  11th  May,  1887.  See 
supra,  n.  (m). 

(<i)  The  Thyatira,  32  W.  R.  276  ;  6  Asp. 
178;  28th  April,  1885.  The  enhanced 
Talne  is  the  amount  which  could  have 
been  obtained  for  the  cargo,  less  such 
costs  and  expenses  as  would  necessarily 
have  been  incurred  in  order  to  carry  the 
cargo  to  the  port  of  delivery  and  sell  it 
there. 

(/?)  The  Star  of  India,  1  P.  D.  466  : 
The  Consett,  5  P.  D.  229  ;  Ths  N. 
Vaffliam,  R.  &  M.  1884;  The  Austin 
Friars,  10  Times  Law  Reports,  623.  In  the 
case  of  The  Star  of  India,  1  P.  D.  466,  it 
was  proved  that  at  the  time  of  the  colli- 
sion the  ship  was  under  charter  to  sail 
from  the  Coromandel  coast  to  London, 
and  that  after  the  collision,  not  being 
able  to  fulfil  her  charter,  she  obtained  a 
freight  from  Madras  to  London.  Sir 
Rol^rt  PhiUimore,  in  his  judgment  on 


the  case,  on  an  appeal  from  the  report  of 
the  registrar  and  merchants,  observed  as 
follows :  *'  I  am  of  opinion  that  I  must 
refer  this  matter  again  to  the  registrar, 
with  the  assistance  of  merchants,  to 
report  upon  what  may  be,  in  the  circum- 
stances, according  to  their  opinion,  a 
compensation  for  the  loss  of  the  beneficial 
charter-party  ;  the  whole  sum,  viz., 
583Z.  8*.  9/f.,  ought  not  to  be  granted, 
and,  indeed,  is  not  claimed.  Among  the 
deductions  from  that  sum  will  have  to  be 
considered  the  difference  between  a 
voyage  from  Madras  to  London,  and  from 
the  Coromandel  coast  to  Ijondon,  the 
saving  of  what  is  called  wear  and  tear 
to  the  vessel,  and  the  uncertainties  and 
perils  incident  to  all  sea  voyages.  Other 
circumstances  justifying  deductions  will, 
perhaps,  suggest  themselves  to  the  great 
experience  of  the  registrar  and  mer- 
chants, as  to  which  I  have  no  desire  to 
fetter  their  discretion.  The  judgment 
which  I  now  deliver  is  that  the  item  for 
the  loss  of  the  beneficial  charter-party, 
which,  as  being  too  remote  and  uncer- 
tain, has  been  disallowed,  ought  to  be 
considered  and  allowed,  subject  to  all  just 
and  reasonable  deductions.'*  Ih.  These 
cases,  and  also  the  case  of  The  Argent i ho, 
14  App.  Cases,  519,  were  cases  of  partial 
damage.  But  a  claim  for  freight  has  been 
disallowed  where  there  was  apparently 
no  existing  charter.  The  Undine,  cited 
[1899]  P.  176,  and  also  in  another  case, 
where  the  claim  was  in  respect  of  a  future 
voyage  for  which  no  preparation  had 
been  made,  The  Kaikourrit.  lb.  In  The 
Kate,  [1899]  P.  165,  the  same  measure 
of  damages  was  adopted  in  the  case  of 
a  vessel  totally  lost  in  a  collision  at  a 
time  when  she  was  proceeding  in  ballast 
to  take  in  cargo  at  a  loading  port  under 
a  beneficial  charter. 
iq)  The  Argentino,  14  App.  Cases,  619. 
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the  vessel  is  detained  for  necessary  repairs  (r),  and  for  the  necessary  transac- 
tion of  business  connected  with  the  collision  («).  But  where  there  has  been 
pecuniary  damage  by  reason  of  the  detention  of  the  vessel,  the  Court  pro- 
ceeds upon  the  principle  of  awarding  compensation  for  those  gains  only 
which,  in  the  ordinary  course  of  the  employment  of  the  vessel,  would  have 
been  made,  and  which,  under  the  actuaJ  circumstances,  have  been  lost  (t). 
The  vessel  is  clearly  entitled  to  compensation  for  the  length  of  time  during 
which  she  has  been  thrown  out  of  her  usual  employment.  Thus,  where  a 
steamer  which  took  turns  with  other  steamers  for  sailing  at  fixed  intervals 
was  injured  by  a  collision  and  compelled  to  undergo  repairs,  it  was  held 
that  she  was  entitled  to  compensation  from  the  date  on  which  but  for  the 
collision  she  would  have  sailed  in  her  regular  turn  (u).  In  all  cases  of 
this  kind  the  onus  of  proving  the  actual  loss  occasioned  rests  with  the 
claimant  (x).  Moreover,  where  a  vessel  has  by  a  collision  been  rendered 
incapable  of  doing  its  ordinary  work  for  a  certain  period  of  time,  the  owners 
of  that  vessel  may  recover  substantial  damages  in  respect  of  such  period 
during  which  they  have  lost  the  use  of  the  vessel,  even  in  a  case  where  they 
cannot  show  that  they  have  sustained  any  tangible  pecuniary  loss  from  the 
detention.  Thus,  where,  owing  to  a  collision  with  a  wrongdoing  ship,  a 
steam  dredger  belonging  to  the  trustees  of  a  public  harbour,  deriving  their 
funds  from  rates  and  not  entitled  to  distribute  profits,  was  injured,  and  the 
owners  were  deprived  of  it  for  some  time,  and  the  dredging  works  in  the 
harbour  were  thereby  delayed,  the  trustees,  though  not  out  of  pocket  in  any 
definite  sum,  were  held  entitled  to  recover  damages  for  the  loss  of  the  use 
of  the  dredger  (y).  So,  too,  in  a  recent  case  substantial  damages  for  the 
loss  of  the  use  of  a  light-vessel  sunk  in  a  collision  were  given  by  the  Court 
although  during  the  time  whilst  the  light-vessel  so  sunk  was  being  raised 
and  repaired,  and  was  away  from  her  station,  her  place  was  taken  by  another 


(r)  But  there  must  be  no  unnecessary 
delay  in  proceeding  with  the  repairs.  In 
a  case  where  a  vessel  received  damage  by 
collision  off  Dungeness,  and  might  have 
been  repaired  at  Ramsgate,  but  was 
taken  to  the  Tyne  and  repaired  there, 
the  registrar  and  merchants  refused  to 
give  any  compensation  for  the  additional 
delay  occasioned  by  the  ship  being  taken 
to  the  Tyne,  and  charges  were  allowed 
only  as  if  the  vessel  had  been  repaired  at 
Ramsgate.  The  Aurora,  Report  of  Reg. 
and  Merchts.,  July,  1860.  As  to  the 
mode  of  estimating  demurrage  in  the  case 
of  fishing  vessels,  see  Th/*.  MisolutOy  8  P.  D. 
109. 

(*)  Hie  City  of  Buenos  Ayres^  1  Asp. 
169—182. 

(f)  Th£  Black  Prince,  Lush.  573  ;  The 
Inflexible,  Swa.  200;  The  Clarence,  3 
W.Rob.  283  :  Tlie  City  of  Peking,  loApp. 
Cases,  438.  See  per  Ix)rd  Morris  (dissent- 
ing), The  Greta  Holme.  [1897J  A.  C.  596,  at 
p.  607.  The  judgments  in  the  cases  in  this 
note  previous  to  the  decision  in  The  Ghreta 
Holme,  [1897]  A.  C.  596,  so  far  as  they 
are  authority  for  more  than  is  stated  in  the 
text,  must  now  be  read  as  modified  in  this 


country  by  the  decision  of  the  House  of 
Lords  in  that  case. 

(«)  The  Bla4!k  PHnce,  Lush.  568. 

(«)  The  aarence,  3  W.  Rob.  287  :  and 
see  The  Empress  Eugenie,  Lush.  138. 

(y)  The  Greta  Holme,  [1897]  A.  C. 
596,  overruling  The  Rntland,  [1896]  P. 
195,  n.  (2),  and  apparently  to  some 
degree  in  conflict  with  the  ruling  of  the 
Judicial  Committee  of  the  Privy  Council 
in  The  City  of  Peking,  15  App.  Cases,  438. 
See  The  Mediana,  [18991  P.  127,  and 
next  note.  In  The  City  of  Peking  it  was 
held  that  in  estimating  the  damages  re- 
suiting  from  a  collision  between  a  steam- 
ship belonging  to  the  Compagnie  des  Mes- 
sageries  Maritimes  and  another  steamship, 
a  claim  for  demurrage  during  the  deten- 
tion of  the  injured  vessel  in  |x)rt  whilst  a 
substituted  steamship  belonging  to  the 
same  owners  was  doing  the  work  which 
the  injured  vessel  ought  to  have  done, 
must  be  disallowed.  A  claim  in  that  case 
was,  however,  made  successfully  for  the 
expenses  and  losses  occasioned  to  the 
Compagnie  des  Messageries  Maritimes 
by  the  withdrawal  of  the  substituted 
steamship  from  her  ordinary  employment 
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light-veseel  kept  in  reserve  by  the  public  authority  to  whom  she  belonged  {z). 

In  fixing  the  amount  of  compensation  deduction  must  be  made  for  such  , 

disbursements  as  would  be  necessary  to  enable  the  ship  to  earn  freight  {a). 

Compensation  will  be  allowed  for  the  expenses  attendant  upon  the  detention 

of  the  ship,  but  no  exact  rule  can  be  laid  down  to  regulate  the  allowance  of 

items  under  this  head,  for  the  expenses  occasioned  by  detention  greatly 

vary  according  to  the  facts  of  each  case  (h). 

Formerly  the  registrar  and  merchante  generally  assessed  demum^  at  a  Kate  of 
rate  per  ton  per  day.  The  maximum  rate  given  when  the  vessel  had  a  full  ^^^n^^rrag*- 
crew  on  board,  in  the  case  of  sailing  vessels,  was  4^.  per  ton  per  day  (r), 
and  in  the  case  of  steam  vessels,  M.  per  ton  per  day,  on  the  gross  ton- 
nage {d).  But  the  present  practice  of  the  registry  is  to  distinguish  between 
compensation  for  the  non-employment  of  the  ship  and  compensation  in 
respect  of  the  current  expenses  fruitlessly  incurred  during  the  period  of 
non-employment,  and  to  allow  in  each  case  such  a  sum  per  day  as  will 
liberally  compensate  the  shipowner  for  the  loss  of  the  employment  of  the 
capital  invested  in  the  ship  (^),  together  with  a  fair  allowance  for  wages 
and  other  current  expenses  necessarily  incurred  by  the  shipowner  during 
the  detention  of  the  ship  (/). 

Where,  owing  to  the  effects  of  a  collision,  a  ship  becomes  unmanageable  Other 
and  suffers  further  damage  in  consequence,  compensation  for  the  whole  loss  ^°^^°<^  ^? 
will  be  awarded ;  but  the  defendants  cannot  be  made  liable  for  damage  damage, 
which,  although   incidental   to    the   collision,  might  clearly  have   been 


to  take  the  place  of  the  injured  vessel ; 
and  the  decision  may  perhaps  be  sup- 
ported on  this  ground}  that  in  the  result 
the  Coropagnie  des  Messageries  Maritimes 
bad  obtained  all  the  damages  they  would 
have  recovered  under  the  decision  in  The 
Greta  Holnie^  although  their  claim  for 
demurrage  was  disallowed. 

(5)  The  Mrdiana,  [18991  P.  127,  [19001 
A.  C.  1 13,  overruling  The  Munster^  reported 
in  a  note  to  77te  Medinna^  at  p.  129,  n.  (4), 
and  Ihe  Emerald'  [1899]  P.  130,  n.  (1). 
In  delivering  judgment  in  the  case  of  Tlie 
Mediana^  CoUins,  L.J.,  states  the  effect 
of  the  decision  in  The  Oreta  Holme  as 
follows  :  **  1  take  the  decision  in  the  case 
of  Tlie  Oreta  Holme  to  be  this  :  that  the 
deprivation  of  a  chattel  by  a  wrongdoer 
is  of  itself  a  ground  of  damage  irrespec- 
tive of  the  special  use  to  which  the 
chattel  might  have  been  applied,  and  for 
which  there  might  also  be  special  damages. 
The  two  may  co-exist,  and  in  the  case  of 
The  €freta  Holme  they  did.  It  is  said 
that  in  the  present  case  they  do  not,  but 
I  am  not  sure  about  that.  If,  however, 
they  do  not,  still  the  deprivation  of  the 
chattel  would  ground  a  claim  for  dam- 
ages" (p.  138). 

(«)  The  Gazelle,  2  W.  Rob.  279.  And 
see  The  Thyattra,  32  W.  R.  276  ;  5  Asp. 
178  ;  The  City  of  Peking,  15  App.  Cases, 
438. 

(V)  H,  M,  S,  Injiexihle,  Swa.  204.  In  this 


case  the  expenses  occasioned  by  the  deten- 
tion of  Lascars  on  board  of  an  East  India 
ship  were  aUowed  as  consequential 
damages.  See  The  City  of  Peking,  15 
App.  Cases,  438. 

(r)  The  Star  of  India,  1  P.  D.  466,  472. 

(<i)  The  City  of  Bnenon  Ay  ret,  1  Asp. 
169. 

(e)  From  2d.  to  8rf.  per  ton  per  day  on 
the  gross  tonnage,  according  to  the  age 
and  class  of  the  vessel,  is  generally  found 
to  represent  a  fair  sum  for  compensation 
for  the  non-employment  of  the  capital 
invested  in  a  steamship.  Assuming  a 
steam  vessel  of  2,000  tons  gross  to  be 
worth  15/.  a  ton,  or  30,000/.,  M.  a  ton 
per  day  would  give  a  fraction  more  than 
30  per  cent,  per  annum,  which  may  be 
considered  to  be  a  liberal  rate  of  interest. 

Compensation  in  thenatureof  demurrage 
has  been  given  in  the  registry  to  the  pro- 
prietors of  a  pier  injured  by  a  collision 
with  a  wrongdoing  vessel,  it  having  been 
shown  that  owing  to  the  damage  done  to 
the  pier  steamboats  could  no  longer  call 
there  as  they  had  previously  done  accord- 
ing to  an  arrangement  with  the  proprietors 
of  the  pier.  The  Namrra  [1885]  Fol.  241, 
R.  &M. 

(/)  The  allowance  for  current  expenses, 
wages,  provisions,  &c.,  seldom  amounts  to 
more  than  \d.  per  ton  per  day  on  the 
gross  tonnage. 
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prevented  by  the  exercise  of  ordinary  nautical  skill  and  common  care  on 
the  part  of  the  crew  of  the  plaintiflTs  ship  (g).  Bat  the  plaintiffs  are  not 
disentitled  from  recovering  consequential  damage  simply  on  the  ground  that 
they  did  not  adopt  the  wisest  and  best  measures  possible  to  prevent  it ; 
to  disentitle  them  from  recovering,  it  must  be  shown  that  they  neglected 
to  do  what  a  reasonable  man  would  do  under  similar  circumstances  when  he 
had  no  other  judgment  than  his  own  to  resort  to  (A).  And  where  the 
crew  of  a  damaged  ship  are  called  upon  to  act  in  an  emergency,  great 
allowance  will  be  made  for  the  difficulty  of  their  position,  especially  if  the 
attendant  circumstances  are  calculated  to  create  fear  and  panic  («).  When 
a  vessel  is  disabled  by  a  collision,  and  shortly  afterwards,  and  while  in  a 
disabled  state,  sinks  or  drives  ashore,  and  so  is  lost  or  receives  further 
injury,  the  Court  will,  in  the  absence  of  evidence  to  the  contrary,  act  upon 
the  presumption  that  all  the  damage  was  occasioned  by  the  collision  {k). 
Where  a  vessel  damaged  in  a  collision  had  to  jettison  cargo  to  keep 
the  damaged  part  of  the  vessel  out  of  water  whilst  making  for  a  port  of 
refuge,  and  her  owners  claimed  as  part  of  the  damages  arising  out  of  the 
collision  the  balance  due  in  general  average  contribution  from  ship  to 
cargo  in  respect  of  the  cargo,  after  deducting  the  amount  due  from  cargo 
to  ship  in  respect  of  the  damage  to  the  ship,  the  Court  disallowed  the  claim, 
holding  that  the  loss  sustained  by  the  owners  of  the  vessel  in  having  to 
make  the  general  average  contribution  was  not  caused  by  the  collision,  but 
arose  from  the  obligation  to  make  general  average  contribution  resulting 
from  the  relation  between  ship  and  cargo  (/). 

Where  in  consequence  of  a  collision  the  crew  of  the  injured  vessel 
abandoned  her  under  reasonable  apprehension  of  damage,  and  the  crew 
of  another  ship  afterwards  brought  the  injured  ship  into  port  and  earned 
salvage,  it  was  held  that  the  amount  paid  for  salvage  might  be  recovered 
against  the  defendant's  ship,  which  was  found  to  blame  for  the  collision  (m). 

O)  The  Eolides,  3  Hagg.  367  ;  H,  M.  S, 
Flying  Flth,  Br.  &  L.  436  ;  34  L.  J.  Adm. 
113;  '77wf  aty  of  JAncoln,  15  P.  D.  15, 
where  a  barque,  owing  to  her  steering 
compass,  charts,  log,  and  log-glass  having 
been  lost  through  a  coUision,  grounded 
and  had  to  be  abandoned,  and  the  Ck>urt 
held  that  the  grounding  and  ultimate  loss 
of  the  barque  must  be  considered  a  natural 
and  reasonable  consequence  of  the  col- 
lision ;  TJi^  Scotia^  6  Asp.  641. 

(Ji)  The  Linda,  Swa.  306;  H.  M.  S. 
Flying  Fish,  Br.  &  L.  436  :  34  L.  J.  Adm. 
lis  ;  Tindall  v.  Bell,  11  M.  &  W.  232; 
The  Thnringia,  41  L.  J.  Adm.  44,  1  Asp. 
283  ;  The  Harry  S,  Edwardtt,  7th  June, 
1878.  See  Tlie  Hansa,  6  Asp.  268  ;  The 
Cogent,  Adm.  Div.,  1st  August,  1900  ; 
C.  A.,  22nd  May,  1901. 

(i)  Tlie  Lotus,  Holt's  Rule  of  the  Road, 
181. 

(Af)  "  In  all  questions  of  this  description 
this  is  the  prima  facie  presumption  ;  and 
great  indeed  would  be  the  inconvenience, 
and  still  greater  the  difficulty,  if  in  all 
cases  of  this  kind,  when  the  vessel  did 
not  go  down  immediately,  but  was  subse- 


quently lost,  the  Court  had  to  enter  into 
an  investigation  whether  all  the  measures 
adopted  on  board  the  damaged  ship  were 
right,  or  whether,  if  other  measui-es  had 
been  pursued,  the  vessel  might  not  have 
been  saved."  Pei'  Dr.  Lushington,  The 
Mellana,  3  W.  Rob.  13  ;  77^?  Despatch, 
Lush.  98;  Tits  Pensher,  Swa.  211  ;  and 
see  The  Kinggton-by-Sea,  3  W.  Rob.  157. 
See  The  Haruta,  6  Asp.  268. 

(0  The  Marpessa,  [1891]  P.  4<)3.  See 
The  Normandy,  16  Times  Law  Reports 
»67.  But  where  a  vessel  carrying  cargo 
had  been  damaged  in  a  coUision  with  a 
wrongdoing  vessel,  and  the  cargo-owners 
had  paid  an  amount  due  from  them  as  a 
general  average  contribution,  they  were 
held  entitled  to  receive  out  of  the  fund  in 
court  in  an  action  of  limitation  of  liability 
brought  by  the  oioners  of  the  wrongdoing 
vessel  a  quotient  on  the  amount  they  had 
so  paid.  The  Toward,  Shipping  Gazette 
Summary  for  1899,  p.  294. 

(w)  Tlie  Blenheim,  1  Spks.  285.  See 
ThcPensher,Svr&.2n ;  H,M,S,Inflejpible, 
Swa.  200  ;  The  Linda,  Swa.  306.  In  the 
case    of    The   Legates,    Swa.    169,     Dr. 
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Where  the  owners  of  a  vessel  sunk  in  a  collision  have,  nnder  a  liability 
imposed  on  them  by  statute  (n),  paid  the  costs  and  expenses  of  watching, 
buoying,  raising,  or  removing  the  wreck,  they  are  entitled  to  include  the 
amount  so  paid  by  them  in  their  claim  for  damages  against  the  vessel  to 
blame  for  the  collision  (o). 

Where  the  Court  held  that  two  vessels  which  had  been  in  collision  were 
both  to  blame  for  a  collision,  and  it  was  proved  in  the  action  that  the 
owners  of  a  third  vessel  had  recovered  from  the  plaintiff  the  damages 
occasioned  by  a  subf^uent  collision  resulting  from  the  first  collision,  it  was 
decided  that  the  plaintifRs  were  entitled  to  claim  as  a  portion  of  their 
damages  a  moiety  of  the  damages  paid  by  them  to  the  owners  of  the  third 
vessel  (p). 

A  cargo-owner,  the  delivery  of  whose  cargo  has  been  delayed  in  conse- 
quence of  damage  done  to  the  vessel  in  which  it  was  shipped,  is  not  entitled 
to  recover  damages  in  respect  of  loss  caused  by  fluctuation  of  the 
market  (q). 

Where  the  cargo  has  been  totally  lost  by  reason  of  the  collision,  the 
measure  of  damages  for  the  loss  of  the  cargo  is  the  value  of  the  cargo  at  the 
port  of  destination,  minus  the  accruing  freight  (r),  that  is  in  ordinary  cases 
the  market  value  of  the  cargo  at  the  time  and  place  where  the  cargo  ought 
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Loshington  made  the  following  observa- 
tions :  ^*  It  has  always  been  the  custom, 
whenever  an  action  for  damage  has  been 
brought  against  another  vessel,  and  where 
it  h^  been  necessary  to  have  recourse  to 
assistance  in  the  nature  of  salvage,  for  the 
remuneration  paid  for  the  salvage  service 
to  form  a  part  of  the  claim  for  damage  as 
weU  as  the  costs  incurred  on  both  sides  in 
the  salvage  suit/'  This  rule  of  treating 
costs  as  damages  in  aU  cases  seems  to  he 
based  upon  the  assumption  that  it  is,  at 
least  under  ordinary  circumstances,  a 
prudent  and  reasonable  thing  for  the 
owner  of  the  damaged  ship  to  have  the 
claim  for  salvage  investigated  before  the 
CJourt.  Broatn  v.  Ifall,  7  C.  B.  N.  S.  503  ; 
Ronneherg  v.  Tlu  Falkland  Islands  6b., 
34  L.  J.  C.  P.  34  ;  Dixm  v.  Fawcus,  30 
L.  J.  Q.  B.  137;  JRosetto  v.  Ourney,  11 
C.  B.  176.  The  expenses  of  procuring 
bail  in  the  salvage  suit  formed  no  part  of 
the  costs  of  such  suit,  and  were  not  re- 
coverable as  consequential  damage  in  the 
damage  suit.  7^  British  Commerce^  9 
P.  D.  128  ;  33  W.  R.  20.  But  see  now  R. 
S.  C,  Nov.,  1900.  It  has  been  ruled  in  the 
registry  that  an  amount  paid  for  life  sal- 
vage is  consequential  damage  resulting 
from  collision  within  the  principle  laid 
down  in  The  Legatus,  uhi  sup.  The 
Tirante,  R.  &  M.  9th  May,  1884,  Fol.  266, 
1882.  In  The  Blyth^wood,  Shipping 
Gazette,  23rd  Feb.,  1894,  the  costs  of  a 
separate  action  brought  in  respect  of 
the  removal  of  a  ship  sunk  in  a  collision 
were  allowed  in  the  registry  as  part  of 
the  damage  proceeded  for  in  the  action  of 
damage. 

(n)  See  sects.  630  to  634  of  the  M.  S. 


Act,  1894,  which  contain  the  present 
general  statutonr  powers  now  in  force 
as  to  the  removal  of  wrecks  ;  the  Thames 
Conservancy  Act,  1894,  67  &  58  Vict, 
c.  clxxxvii.,  relating  to  wrecks  in  the 
Thames ;  and  the  Mersey  Docks  Act, 
1874,  37  &  38  Vict.  c.  xxx.,  s.  11,  con- 
taining the  special  provisions  in  force  as 
to  wrecks  in  the  Mersey.  Special  pro- 
visions also  exist  in  the  case  of  many 
other  navigable  rivers  in  England. 

(o)  See  The  Ettrick,  6  P.  D.  127  ;  The 
Harrington,  13  P.  D.  48  ;  The  Emerald  and 
The  Greta  Holme,  [1896]  P.  192,  at  p.  205  ; 
in  which  last  case  the  wreck  removal 
authority  recovered  in  respect  of  the 
expenses  of  raising  a  wreck  belonging  to 
itself.  See  also  the  same  case  as  to  the 
measure  of  the  damages  recoverable  from 
the  parties  liable  for  the  sinking  of  the 
wreck.  In  all  cases  where  the  owner  of 
the  wreck  has  himself  been  compelled  by 
law  to  raise  it,  the  expense  of  raising  it. 
after  deducting  the  value  of  the  "wreck 
when  raised,  is  allowed  in  the  registry  as 
an  item  of  damage. 

ip)  The  Frankland,  [1901]  P.  161. 

\q)  The  Parana,  1  P.  D.  452,  at  p.  467  ; 
2  P.  D.  118;  The  Clara  KUlam  (6968), 
Maritime  Register  for  1874,  p.  449 ;  The 
Notting  Hill,  9  P.  D.  105. 

(r)  The  Artiv,  Shipping  Gazette  Sum- 
mary for  1901,  p.  167  ;  Roditcanuchi  v.  MiU 
hum,  18  Q.  B.  D.  67  :  The  Toward,  Reg.  & 
M.  15th  April,  1899.  See  The  Bonnie  Kate, 
R.  &  M.  June,  1880,  confirmed  by  the  Court, 
July  28,  1880.  In  that  case  a  ship  laden 
with  a  cargo  of  oysters  in  boxes  was  run 
into,  and  by  reason  of  the  collision  the 
oysters  were  rendered  unfit  for  use.    The 
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to  have  been  delivered,  deducting  what  the  cargo-owners  would  have  paid 
to  get  delivery  («). 

Where  cargo  has  been  partially  damaged,  and  has  been  carried  to  the 
port  of  delivery  and  there  sold,  the  measure  of  damage  is  the  differenoe 
between  the  proceeds  of  the  sale  and  the  amount  which  the  cargo  would 
have  fetched  had  it  been  undamaged.  The  same  rule  applies  when  the 
damaged  cargo  has  been  sold  at  a  port  of  reftige  (/). 

In  all  cases  of  the  total  loss  of  cargo,  interest  at  the  rate  of  4  per  cent, 
from  the  date  when  the  cargo  but  for  the  collision  would  probably  have 
arrived  at  its  port  of  delivery,  until  payment,  is  allowed  to  the  owner. 
Where  the  cargo  is  delivered  at  its  port  of  destination  in  a  damaged  state, 
interest  from  the  date  of  the  arrival  of  the  cargo  at  its  destination  is  allowed 
on  the  loss  arising  from  the  damage. 

In  one  case  where  a  ship  carrying  cargo  sustained  damage  in  a  collision, 
and  had  to  put  into  a  port  of  refuge  to  repair,  but  no  damage  was  done  to 
the  cargo  by  reason  of  the  collision,  and  after  the  repairs  were  completed 
the  ship  proceeded  on  her  voyage  and  delivered  her  cargo  undamaged 
except  by  perils  of  the  sea,  the  cargo-owners  were  allowed  interest  at  4  per 
cent,  for  the  time  during  which  the  voyage  was  delayed  by  the  ship  being 
under  repair  (w). 

Where  the  owner  of  the  wrongdoing  vessel  seeks  to  obtain  a  decree  for  the 
limitation  of  his  liability  under  the  Merchant  Shipping  Act,  1894,  he  must 
bring  into  Court  the  aggregate  amount  for  which  he  is  liable,  together  with 
interest  on  that  amount  at  the  rate  of  4  per  cent,  from  the  date  of  the  collision 
until  payment  {x).  When  the  decree  for  limitation  of  liability  has  been  made, 
the  several  claimants  bring  in  their  claims,  which  are  assessed  without  any 
allowance  for  interest  being  made,  and  the  total  sum  paid  into  the  registry 
for  principal  and  interest  by  the  owner  of  the  wrongdoing  vessel  is  dis- 
trtbuted  rateably  amongst  the  claimants  in  proportion  to  the  several 
amounts  at  which  their  claims  are  assessed.     Whether  theoretically  correct 


defendants  admitted  liability  for  the  colli- 
sion, and  the  question  of  damages  was 
referred  to  the  r^strar  and  merchants. 
At  the  reference  the  plaintifb,  the  owners 
of  the  cargo,  claimed  the  possible  valae 
which  might  haye  been  obtained  for  the 
oysters  if  they  had  arrived  alive  at  the 
port  of  delivery.  The  registrar  reported 
that  there  should  be  allowed  to  the  plain- 
tiffs as  damages  the  value  of  the  oysters 
in  boxes  free  on  board  at  the  port  of  ship- 
ment less  the  price  realized  by  the  oyster 
boxes,  but  with  a  moderate  addition  to 
cover  a  proportionate  part  of  any  extra 
expenses  connected  with  ordering  a  fresh 
cargo  of  oysters,  with  interest  at  4  per 
cent,  from  the  date  of  shipment.  The 
defendants  objected  to  the  report,  but 
after  argument  the  report  was  confirmed 
by  the  Court.  In  practice  the  invoice 
value  of  the  cargo,  together  with  the  cost 
of  loading  it,  is  taken  as  the  fair  value  of 
the  cargo  at  the  port  of  shipment.  In  an 
American  case,  where  cargo  not  having 
any  market  value  at  the  port  of  shipment, 


viz.,  a  cargo  of  Peruvian  g^uano,  was 
totally  lost,  the  Supreme  Court  of  the 
United  States  held  that  the  measure  of 
damages  was  the  price  which  such  cargo 
would  ordinarily  have  fetched  at  the  port 
of  destination,  with  all  fair  deductions. 
The  Scotland^  16  Otto,  Supreme  Court 
(105  U.S.),  24. 

(s)  See  The  Aberfoyle,  R.  &  M.  1883. 
As  to  the  measure  of  damages  in  a  case 
where  a  cargo  of  coal,  partially  damaged, 
was  reshipped,  carried  to  its  port  of 
destination,  and  there  used  by  the  ship- 
owner (plaintiff),  and  as  to  the  duty  of 
the  owner  of  goods  to  minimize  the  loss 
as  much  as  possible,  see  Ths  Blenheim, 
10  P.  D.  167. 

(0  See  The  NiMing  Hill,  9  P.  D.  105 ; 
5  Asp.  241. 

(It)  The  Clara  KiUam,  July  28,  1880. 

(a?)  Ths  Anuilia,  6  N.  R.  164  ;  Straker  v. 
Haiiland,  lb, ;  T'he  Northumbrian  L.  R. 
3  A.  &  E.  6 ;  Smith  v.  Kirby,  1  Q.  B.  D. 
131  ;  The  Crathie,  [1897]  P.  178.  Where 
there  are  only  a  few  loss  of  life  or  personal 
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or  not,  this  is  found  in  practice  to  afford  a  convenient  rule  for  the  distribu- 
tion of  the  amount  available  for  the  satisfaction  of  the  claims  in  cases  of 
limitation  of  liability. 

It  would  seem  that  the  Admiralty  Division  has  jurisdiction  to  enforce  by 
proceedings  in  r&m  a  judgment  in  rem  pronounced  by  a  foreign  Court  of 
Admiralty  jurisdiction  (y). 

The  Court  of  Admiralty  of  the  Cinque  Ports  has,  in  cases  of  damages 
arising  within  the  jurisdiction  of  the  Cinque  Ports,  the  same  jurisdiction  as 
the  Court  of  Admiralty  possessed  before  the  passing  of  the  above-mentioned 
statutes  (z)  enlarging  its  jurisdiction  (a). 

The  jurisdiction  in  causes  of  dam^e  possessed  by  the  City  of  London 
Court  and  the  other  County  Courts  having  Admiralty  jurisdiction  is  con- 
ferred by  the  3rd  section  of  the  County  Courts  Admiralty  Jurisdiction  Act, 
1868  (^),  and  the  3rd  and  4th  sections  of  the  County  Courts  Admiralty 
Jurisdiction  Act  Amendment  Act,  1869  (c).  The  jurisdiction  conferred  by 
these  sections  is  discussed  hereafter,  together  with  the  concurrent  jurisdic- 
tion in  causes  of  damage  possessed  by  the  Passage  Court  of  Liverpool  {d). 


Jurisdiction 
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Jurisdiction 
of  the  Court 
of  Admiralty 
of  the  Cinque 
Ports. 
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injury  claims,  it  is  the  usual  practice  for  the 
bidance  of  the  71,  per  ton  of  the  statutory 
liability  of  the  wrongdoing  vessel  not  to 
be  paid  into  Court  at  first,  but  for  bail  to 
be  allowed  to  be  given  to  pay  such  balance 
into  Court  when  required.  See  pogt^ 
Practice  :  Limitation  op  Liability  ; 
Ths  Ada  Melmore,  [1897]  P.  183,  n.(4). 

(y)  The  CUy  of  Mecca,  6  P.  D.  28  ;  6 
P.  D.  106. 

(€)  See  wpra,  p.  73. 

(ft)  See  The  Vivid,  1  Asp.  601.  Whether 
an  action  for  compensation  for  loss  of  life 
can  be  instituted  in  the  Court  of  Admiralty 
of  the  Cinque  Ports  in  a  case  arising  within 
the  boundaries  of  the  Cinque  Ports  may 
possibly  be  open  to  argument.  As  an 
appeal  from  that  Court  lies  to  the  Privy 
Council,  and  not  to  the  House  of  Lords, 
it  may  be  possible  to  raise  the  question 
anew,  notwithstanding  the  decision  of  the 
House  of  Lords  in  the  case  of  The  Vera 
Oruz,  10  App.  Cases,  59.    It  has  been  held 


in  America  both  by  the  Supreme  Court  of 
the  United  States,  and  by  several  of  the 
Courts  from  which  an  appeal  lies  to  that 
Court,  that  the  Courts  of  Admiralty  in 
America  have  jurisdiction  in  rem  to  enter- 
tain a  claim  for  compensation  for  loss  of 
life  in  some  cases  where  the  State  law 
allows  personal  actions  to  be  brought  to 
recover  compensation.  See  Blx  parte 
Gardan,  14  Otto  (104  U.S.),  616  ;  ^  parte 
Ferry  Company,  lb,  519;  The  E,  B. 
Ward,  Jr„  17  Federal  Reporter,  466 ;  The 
David  Beeres,  5  Hughes,  C.  Cft.  89  ;  The 
Cha9.  Moraan,  2  Flippin,  C.  Ct.  274  ;  The 
Tonawanda,  13  Philadelphia  (Pa),  464  ; 
The  HarrUhurg,  119  U.S.,  189;  The 
Corsair,  145  U.S.,  lb.  335  ;  Tfie  Albert 
DumMs,  177,  lb,  240  ;  The  QlendaU,  81 
Federal  Reporter,  633. 

(J)  31  &  32  Vict.  c.  71. 

Ic)  32  &  33  Vict.  c.  51. 

(d  )  See  poH,  Chapter  County  Coubt 
Jurisdiction. 
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By  the  Admiralty  Court  Act,  1861  (a),  s.  6,  it  is  provided  that  the 
High  Court  of  Admiralty  shall  have  jurisdiction  over  any  daim  by  the 
owner  or  consignee  or  assignee  of  any  bill  of  lading  of  any  goods  carried 
into  any  port  of  England  or  Wales  in  any  ship,  for  damage  done  to  the 
goods  or  any  part  thereof,  by  the  negligence  or  misconduct  of,  or  for  any 
breach  of  duty,  or  breach  of  contract,  on  the  part  of  the  owner,  master,  or 
crew  of  the  ship,  unless  it  is  shown  to  the  satisfaction  of  the  Court  that  at 
the  time  of  the  institution  of  the  cause  any  owner  or  part-owner  of  the 
ship  is  domiciled  in  England  or  Wales.  The  powers  conferred  by  this 
enactment  could  not  have  been  previously  exercised  by  the  Court  of 
Admiralty  (ft),  and  the  extent  of  the  jurisdiction  of  the  Admiralty  Division 
concerning  the  subject-matter  of  this  chapter  depends  therefore  entirely 
upon  the  meaning  of  the  statute. 

The  jurisdiction  may  be  exercised  either  by  proceedings  in  rem,  or  by 
proceedings  in  personam  (c).  The  section  is  remedial,  and  applies  to  cases 
where  the  negligence  or  breach  of  duty  or  contract  has  taken  place  before 
the  coming  into  operation  of  the  Act  (d). 

The  claim  must  be  made  by  the  owner  or  consignee  or  assignee  of  the 
bill  of  lading  of  goods.  Although  there  is  no  qualification  attached  to  the 
word  assignee  in  the  statute,  still  it  has  been  decided  that  the  words  there 
used  must  be  read  so  as  to  bring  them  into  unison  with  the  first  section  of 
the  Bills  of  Lading  Act  (e).  The  consignee  of  goods  named  in  a  bill  of 
lading,  and  the  indorsee  of  a  bill  of  lading  to  whom  the  property  in  the 
goods  mentioned  in  the  bill  of  lading  has  passed  by  reason  of  the  indorse- 
ment, has  vested  in  him  all  rights  of  suit  (/) ;  but  a  person  who  is  merely  a 


(«)  24  Vict.  c.  10. 

(A)  The  IroTuides,  Lush.  458. 

(c)  The  Admiralty  Court  Act,  1861, 
s.  86. 

(d)  The  Iroftsides^  Lush.  468 ;  The 
Pieve  Superiore^  L.  R.  5  P.  C.  at  p.  482. 
The  section  is  to  be  construed  liberaUy, 
so  as  to  afford  the  utmost  relief  which  the 
fair  meaning  of  its  language  will  allow. 
lb. 

(e)  18  &  19  Vict.  c.  Ill,  s.  1.  Every 
consignee  of  goods  named  in  a  bill  of 
lading,  and  every  indorsee  of  a  biU  of 
lading,  to  whoni^  the  property  in  tfte  good* 
therein  mentioned  shall  past,  upon  or  by 
reason  of  such  consignment  or  inaorsement, 
shall  have  transferred  to  and  vested   in 


him  all  rights  of  suit,  and  be  subject  to 
the  same  liabilities  in  respect  of  such  goods 
as  if  the  contract  contained  in  the  biU 
of  lading  had  been  made  with  himself. 
The  mere  indorsement  and  delivery  of  a 
bill  of  lading  by  way  of  pledge  for  a  loan 
does  not  pass  "  the  property  in  the  goods*' 
to  the  indorsee  so  as  to  transfer  to  him  all 
liability  in  respect  of  the  goods  within  the 
meaning  of  the  BiUs  of  Lading  Act.  Setcell 
V.  Burdickj  10  App.  Cases,  74.  See  The 
Glamorganshire^  13  App.  Cases,  454.  De- 
laurier  v.  Wylliey  17  Sess.  Cases  (4th 
Series),  167. 

(/)  Th^  Freedom,  L.  R.  3  P.  C.  694  ; 
TheFiglia  Maggiore,  L.  R.  2  A.  &  E.  106. 
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bare  assignee  of  a  bill  of  ladiDg,  and  has  not  a  beneficial  interest  in  the 
goods,  cannot  sne  in  the  Admiralt j  Coart  (g).  The  indorsee  of  a  bill  of 
lading  ivho  has  entered  into  an  agreement  to  sell  the  goods  to  a  third  person 
retains  his  rights  of  suit  so  long  as  the  agreement  is  executory  and  he  has 
not  indorsed  over  the  bill  of  lading  (A). 

The  jurisdiction  conferred  apon  the  Court  is  confined  to  the  case  of 
goods  **  carried  into  England  or  Wales."  But  the  word  carried  in  the 
statute  has  been  interpreted  in  an  extended  sense,  and  the  Court  will  enter- 
tain a  claim  for  short  delivery  of  cargo  (t).  The  word  carried  is  not  used  Goods  carried 
in  the  sense  of  imported,  and  the  statute  applies  where  the  goods  are  only  into  Engiami 
incidentally  brought  into  a  port  in  England.  Thus,  where  a  ship,  pursuant 
to  a  charter-party,  with  goods  on  board,  calls  for  orders  at  an  English  port, 
the  goods  are  carried  into  an  English  port  within  the  meaning  of  the 
statute,  and  the  ship  is  liable  to  be  arrested  in  respect  of  any  then  existing 
cause  of  action  which  has  caused  damage  to  the  goods,  and  the  arrest  may 
be  made  at  any  time  when  the  ship  is  within  the  jurisdiction  (k) ;  and  in  a 
case  where  the  master  of  a  ship  on  a  voyage  from  New  York  with  cargo 
consigned  to  Dunkirk,  in  consequence  of  accident,  put  into  a  poi*t  in 
England,  and  there  landed  the  cargo,  and  refused  either  to  give  delivery 
of  it  there  or  to  carry  it  on  to  its  destination,  the  Court  held  that  there 
was  a  clear  breach  of  duty  over  which  it  had  jurisdiction  (/).    The  remedy 


07)  The  St,  Cloud,  Br.  k  L.  4. 

(A)  The  Felix,  L.  K.  2  A.  iV:  E.  273. 
Sir  Aobert  PhiUimore  seemed  to  be  of 
opinion  that  a  consignee  named  in  a  bill 
of  lading  had  a  right  of  action  under  this 
section,  notwithstanding  that  the  property 
in  the  goods  had  not  passed  to  him,  a 
property  being  enough.  See  Tlie  Neyoter, 
L.  K.  2  A.  &  E.  375  ;  Seicell  v.  Bnrdick, 
10  App.  Cases,  94. 

(0  The  Danzig,  Br.  &  L.  102.  In  the 
jadgment  in  this  case,  Dr.  Lushington 
observes  :  "  1  think  that  the  intent  of 
the  statute  is  to  give  a  remedy  to  the 
owner  or  consignee  whenever  the  ship 
arrives  in  a  British  port,  and  the  cargo 
is  not  duly  delivered  in  consetjuence  of  a 
breach  of  contract  or  duty  on  the  part  of 
the  owner,  master,  or  crew  on  the  ship. 
This  intention  is  sufficiently  expressed : 
the  term  *  carried '  means  *  carried,  or  to 
be  c^irried.'"  But  the  section  does  not 
apply  to  goods  not  carried  into  this 
country,  but  exported  and  by  contract 
deliverable  abroad.  The  Kasan,  Br.  &  L. 
1.  Passenger's  luggage  carried  on  board 
a  ship  is  not  "goods*'  within  the  meaning 
of  the  CJounty  Court  Admiralty  Juris- 
diction Act,  1869,  which  section  confers 
on  County  Courts  having  Admiralty  juris- 
diction jurisdiction  over  any  claim  in  rela- 
tion to  the  carriage  of  goods  in  any  ship 
to  the  amount  limited  by  that  Act.  Reg.  v. 
Tlie  Judge  of  the  City  of  London  Cmrtj 
12  Q.  B.  D.  115.  This  decision,  however, 
seems  scarcely  material  to  the  construc- 
tion of  the  24  Vict.  c.  10,  s.  6,  as  that  Act 
require!*  that  the  claim  should  be  by  the 
owner  or  consignee  or   assignee  of   the 


biU  of  lading  of  goods,  and  passengers' 
luggage  for  which  biUs  of  lading  are 
given  might  weU  be  held  to  come  within 
the  terms  of  the  section. 

(Jt)  The PieveSujfenore,l,.U.!i  P.C.482, 
490.  In  the  course  of  the  judgment 
in  that  case  the  following  observations 
occur :  "  Cases  must  frequently  arise 
at  ports  of  call  and  intermediate  ports, 
giving  occasion  for  the  remedy  it  was 
intended  to  afford  to  English  merchants 
against  foreign  shipowners,  by  proceed- 
ings in  the  English  Court  of  Admiralty. 
Besides  the  instances  where  causes  of 
action  have  arisen  before  the  arrival  of 
the  ship  at  such  ports,  take  the  cases  of 
damage  done  to  goods,  or  of  unjustifiable 
delay  in  the  port  of  call  itself;  or  the 
case  of  a  ship  bound,  without  calling 
for  orders,  to  go  direct  to  London  to 
discharge  her  cargo,  and  the  master  im- 
properly putting  into  some  other  English 
port,  and  refusing  to  take  the  cargo  on. 
Instances  of  this  kind  would  certainly  be 
within  the  scope  of  the  mischief  intended 
to  be  dealt  with  ;  and  their  lordships  are 
reluctant  in  construing  the  Act  so  to 
interpret  words  large  enough  in  their 
ordinary  meaning  to  embrace  such  cases 
as  to  exclude  them  from  its  operation,  and 
thus  leave  foreign  masters  who  may  have 
broken  their  contracts  free  to  take  away 
their  ships  from  this  country  in  the  sight 
of  English  consignees,  who  would  be 
powerless  as  they  were  before  the  Act 
to  stop  them." 

(0  The  Bahia,  Br.  Sl  L.  61.  In  a  case 
where  the  master  of  a  vessel  destroyed 
parts  of  the  vessel,  and  abandoned  her  on 
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cannot  be  enforced  against  any  other  ship  than  that  in  which  the  goods 
are  carried  into  England  or  Wales.  In  a  case  where  goods  shipped  on 
board  of  a  vessel  were,  in  consequence  of  a  fire,  transhipped,  and  the  vessel 
in  which  the  goods  were  originally  shipped  afterwards  came  to  this  country 
without  any  of  the  goods  on  board,  the  Court  held  that  it  had  no  juris- 
diction to  entertain  a  suit  against  the  ship  for  damage  to  cargo  (m).  The 
remedy  applies  to  foreign  ships  as  well  as  to  British  ships,  its  object  being 
to  give  to  owners  of  goods  a  practicable  remedy  for  breach  of  the  contract, 
evidenced  by  the  bill  of  lading,  where  formerly  in  the  great  majority  of 
cases  there  was  no  available  process  in  consequence  of  the  shipowner  being 
out  of  the  jurisdiction  (n). 

As  the  right  to  sue  is  confined  to  the  owner  or  consignee  or  assignee  of 
the  bill  of  lading  of  goods,  the  breach  of  duty  or  contract  must  be  in 
relation  to  the  goods  and  connected  with  damage  to  them  (p).  The  section 
does  not  apply  to  a  breach  of  duty  committed  by  the  master  of  the  ship 
before  the  goods  are  put  on  board.  Thus,  where  a  ship  was  chartered  to 
proceed  to  a  named  port  and  there  load  cargo,  and  the  master  improperly 
refused  to  proceed  to  that  port  and  proceeded  to  another  port  at  which  the 
charterers  loaded  cargo  under  protest,  and,  on  the  arrival  of  the  ship  and 
cargo  at  an  English  port,  the  charterers  instituted  an  action  against  the 
ship  under  this  section  ;  it  was  held  that  there  was  no  jurisdiction  to  enter- 
tain the  suit  (p).  A  barratrous  act  on  the  part  of  the  master  and  crew 
causing  injury  to  the  cargo  constitutes  a  breach  of  duty  within  the  words 
of  this  section  (q).  It  is  a  breach  of  duty  within  the  words  of  the  section 
for  the  master,  at  the  same  time  that  he  claims  a  lien  on  the  cargo  for  the 
amount  of  freight  and  general  average,  to  withhold  such  particulars  within 
his  knowledge  as  are  necessary  for  the  computation  of  the  amount  of  freight 
and  general  average  (r).  It  has  also  been  held  to  be  a  breach  of  duty  for 
the  master  to  refuse  to  deliver  goods  to  a  vendor  who  has  a  right  to  stop 


the  high  seas,  and  the  vessel  and  cargo 
were  taken  possession  of  by  salvore,  and 
towed  by  them  into  a  port  in  England, 
and  the  holders  of  the  bill  of  lading  of 
the  goods  were  compelled  to  pay  the 
claims  of  the  salvors  before  they  could 
get  possession  of  the  cargo,  it  was  held 
that  they  were  entitled  to  maintain  an 
action  for  damages  against  the  ship, 
under  the  6th  section  of  the  Admiralty 
Court  Act,  1861.  The  Princess  Hoy  at, 
L.  R.  3  A.  &  B.  41. 

(w)  Thr  Ironsides,  Lush,  458. 

In)  See  The  Ironsides^  Lush.  458.  In 
that  case  Dr.  Lushington  observed  : 
"  Many  foreign  ships  came  into  this 
country,  and  did  not  deliver  the  goods 
according  to  the  biU  of  lading.  The 
owners  and  consignees  of  cargo  then 
suffered  great  loss,  and  had  no  practicable 
remedy  ;  for  though  the  shipowner,  if  in 
England,  might  have  been  sued  for  breach 
of  contract,  in  the  very  great  majority  of 
cases  that  remedy  was  wholly  unavail- 
able. It  appears,  too,  that  in  some  cases, 
if  not  nearly  in  all,  the  owner  of  a  British 


ship  carrying  cargo  to  a  foreign  country 
was  liable  to  have  his  ship  there  seized 
fur  any  breach  of  his  contract  as  carrier. 
To  remedy  the  grievance  I  have  men- 
tioned, and  to  establish  a  reciprocity  with 
foreign  merchants,  the  6th  section  was 
inserted  in  the  statute."  In  Tlifi  Don 
Francisco^  Lush.  468,  a  suit  was  instituted 
against  a  foreign  ship,  and  no  objection 
was  taken  to  the  jurisdiction.  See  also 
The  St,  CUmd,  Br.  &  L.  4—14 ;  The 
Norioay,  Br.  &  L.  227  ;  The  Bahia,  Br.  & 
L.  61  ;  The  Mecca,  [1895]  P.  95,  at  pp. 
108,  113—115. 

(o)  "I  entertain  very  great  doubt 
whether  both  these  sections  are  not  con- 
nected with  damage  done  to  goods."  Per 
Di*.  Lushington,  The  Santa  Anna,  32  L.  J. 
Adm.  199  ;  and  see  The  Norway,  Br.  &  L. 
226  ;  The  Pieve  Superiore,  L.  R.  5  P.  C. 
490. 

ip)  The  Dannebrog,  L.  R.  4  A.  &  E. 
386. 

(q)  TJie  CViasca,  L.  R.  4  A.  &  E.  446  ; 
The  Princess  It4n/al,  L.  R.  3  A.  &  K.  41. 

(r)  The  Sorway,  Br.  &  L.  226. 
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the  goods  in  transiiu  and  asseiis  snch  right  (s).  In  order  to  sastain  a  claim 
for  breach  of  contract,  privity  of  contract  must  be  estabhshed  between  the 
plaintiff  and  the  owner  of  the  ship  or  his  agent  {t).  Bat  the  Court  will 
entertain  a  claim  for  damage  to  cargo  arising  from  a  breach  of  the  con- 
tract contained  in  a  bill  of  lading  signed  by  the  master,  although  at  the 
time  of  the  shipment  of  the  cargo  the  vessel  had  been  chartered  by  the 
owner  to  another,  but  not  so  as  to  give  up  possession  of  the  vessel,  if  it  is 
not  proved  that  at  the  time  of  shipment  the  shipper  had  notice  of  the 
charter,  for  under  such  circumstances  the  master  is  to  be  considered  as  the 
agent  of  the  owner  (m).  The  holder  of  a  bill  of  lading  has  no  right  to  sue 
in  respect  of  breaches  of  the  terms  of  a  cbar£er-party  to  which  he  is  no  party 
and  which  are  not  incorporated  in  the  bill  of  lading  (2;). 

The  Court  cannot  proceed  in  the  suit  if  it  is  shown  to  the  satisfaction  of  Owner  of 
the  Court  before  judgment  that  any  owner   or  part-owner  of  the  ship  n^t^i^"*^ 
proceeded  against  is  domiciled  in  England  or  Wales  (f/).    It  would  seem  domiciled  in 
that  by  the  word  owner  is  meant  the  owner  at  the  time  of  the  damage  ^^^*°^  ^^ 
done,  and  that  the  word  domiciled  is  to  be  understood  in  its  strict  legal 
sense  (;?).    As  the  remedy  given  by  the  statute  depends  upon  the  place 
where  the  owner  of  the  ship  is  domiciled  at  the  time  of  the  institution  of 
the  suit,  it  is  clear  that  it  was  not  intended  that  a  plaintiff  having  a  claim 
under  the  section  should  have  a  maritime  lien  ;  for  a  maritime  lien  accrues 
from  the  instant  of  the  circumstances  creating  it,  and  not  from  the  date 
of  the  intervention  of  the  Court.    The  claim  of  the  plaintiff  in  cases  of 
damage  to  cargo  therefore  accrues  only  upon  the  institution  of  the  suit,  and 


(*)  Tlie  Tigress,  Br.  &  L.  88.  In  the 
case  of  The  Santa  Anna^  32  L.  J.  Adm. 
198,  an  omission  by  the  master  to  enter 
certain  particalars  in  his  protest  was  held, 
under  the  circumstances  of  the  case,  not 
to  constitute  a  breach  of  duty  within  the 
meaning  of  the  statute. 

(0  The  Norway,  Br.  &  L.  226  ;  but  see 
a  passage  in  the  judgment  at  p.  238, 
where  some  observations  reported  to  have 
been  made  by  Dr.  Lushington  seem  to 
imply  that  the  Court  will  give  a  remedy 
in  all  cases  contemplated  by  the  statute, 
independently  of  the  question  whether  or 
not  the  common  law  prov  des  a  remedy  in 
like  cases  against  the  owner.  But  it 
seems  clear  from  the  report  of  the  case 
that  the  Court  wiU  not,  in  cases  of  breach 
of  contract  at  all  events,  disregard  the 
ordinary  rules  upon  which  contracts 
depend  for  their  validity.  To  entitle  a 
plaintiff  to  sue  for  breach  of  contract,  it 
is  not,  it  seems,  necessary  that  he  should 
delay  commencing  the  suit  until  he  is 
actuaUy  entitled  to  delivery  of  the  cargo. 
The  Nitrway,  uhi  supra.  See  TTie  Danvhe, 
t^T.,  Bailway  Co.  v.  XenoSj  11  C.  B.  N.  S. 
152  ;  18  C.  B.  N.  8.  826. 

(»)  The  St.  Claud,  Br.  &  L.  4.  See 
Sandeman  v.  Scurr,  L.  R.  2  Q.  B.  8G  ; 
Jiaumrnll  v.  Furness,  [1893]  App.  Cases,  8. 

(a?)  The  yonmy,  Br.  &  L.  226.  In  a 
bill  of  lading,  where  freight  is  made  "  pay- 
able as  per  charter-party,"  these  words 


incorporate  into  the  bill  of  lading  the 
clauses  of  the  charter-party  which  relate 
to  the  amount  of  freight,  but  only  for 
the  purpose  of  computing  the  amount  of 
freight,  not  for  the  purpose  of  trans- 
ferring to  the  holder  of  the  bill  of 
lading  the  benefit  of  covenants  found  in 
the  same  clause  of  the  charter-party,  but 
not  affecting  the  amount  of  freight.    lb. 

(y)  See  JCx  parte  Micluiel,  L.  R.  7  Q.  B. 
658. 

(z)  See  The  Ella  A.  Clark,  Br.  &  L. 
32,  where  the  owner  of  the  ship,  at  the 
time  of  the  institution  of  the  suit,  was 
then  domiciled  in  England,  but  the 
person  who  was  the  owner  at  the  time  of 
the  accruing  of  the  cause  of  action  was 
domiciled  abroad,  and  in  the  circum- 
stances the  Court  entertained  the  suit. 
And  see  The  Pacijie.  Br.  &  L.  243.  These 
cases  are  decisions  in  which  the  meaning 
of  the  5th  section  of  the  Admiralty  Court 
Act,  1861,  was  discussed,  but  the  reasons 
on  which  the  judgments  proceed  seem  to 
be  applicable  to  the  section  now  under 
consideration.  As  to  the  meaning  of  the 
word  oioners,  see  The  Spirit  of  the  Ocean, 
Br.  &  L.  H36.  As  to  the  cases  where  in 
time  of  war  the  performance  of  the  con- 
tract under  the  bill  of  lading  will  be 
excused,  see  The  Teutoma,  L.  \\.  4  P.  C. 
171  ;  The  San  Roman,  L.  R.  5  P.  C.  301  : 
The.  Hnnrieh,  L.  R.  3  A.  k  E.  424  ;  The 
Patria,  lb,  436. 
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is  sabjecfc  to  claims  subsisting  on  the  ship  at  the  time  of  the  institution  of 
the  snit  (a). 

In  cases  where  a  decree  is  pronounced  in  favour  of  the  plaintiff,  the 
practice  of  the  Court  is  to  refer  the  damages  to  the  re^'strar  and 
merchants,  whose  duty  it  is  to  assess  the  damages  according  to  the  ordi- 
nary rules  recognized  by  the  Courts  of  Common  Law  (b).  Damages  arising 
from  fluctuation  of  market  during  the  period  of  actionable  delay  in  carrying 
and  delivering  the  goods  cannot  be  recovered  (c).  Whilst  the  Court  of 
Admiralty  existed  as  a  separate  Court  it  had  no  jurisdiction  to  entertain  by 
way  of  set-off  a  claim  by  the  shipowner  for  freight  improperly  deducted, 
there  being  in  our  Admiralty  law  no  set-off,  in  the  strict  sense  of  the  term, 
save  in  the  exceptional  case  of  suits  for  mariners'  wages  (d).  Bnt  where 
there  were  cross  claims,  the  Court  would  endeavour  not  to  disturb  any 
security  which  either  party  might  have  for  his  demand  without  substituting 
an  equivalent  (e).  And  now,  as  in  other  Admiralty  actions,  the  defendant, 
in  cases  of  damage  to  cargo,  may  claim  by  way  of  counterclaim  any  relief 
which  he  could  have  claimed  before  the  Judicature  Act  in  any  suit  in  any 
of  the  Courts  consolidated  in  the  High  Court  of  Justice  (/). 

The  section  provided  that  if  in  any  cause  of  damage  to  cargo  the 
plaintiff  did  not  recover  twenty  pounds,  he  should  not  be  entitled  to  any 
costs,  unless  the  judge  should  certify  that  the  cause  was  a  fit  one  to  be 
tried  in  the  Admiralty  Court  (g).  This  provision  is,  however,  now  impliedly 
repealed  by  virtue  of  the  rules  of  Court  made  under  the  Judicature  Acts, 
which  provide  that  all  costs  in  Admiralty  actions  shall  be  in  the  discretion 
of  the  Court  (h). 

The  jurisdiction  conferred  upon  the  County  Courts  (Admiralty  jurisdic- 
tion) in  actions  of  damage  to  cargo  and  breach  of  contract,  by  virtue  of  the 
County  Courts  Admiralty  Jurisdiction  Acts,  1868  and  1869,  is  considered 
in  the  chapter  on  Thb  Admiralty  Jurisdiction  op  the  County 
Courts. 


(a)  The  Piere  Superiore,  L.  R.  5  P.  C. 
482  ;  see  The  Tuxt  Ellent,  L.  R.  4  P.  C. 
161 ;  The  Httinrinh  Bjurn,  10  P.  D.  44. 

(b)  The  St..  Cloud,  Br.  &  L.  4. 

(c)  T/ie  Parana,  2  P.  D.  118;  The 
Natting  Hill,  9  P.  D.  105.  See  also  The 
Oertrvde,  13  P.  D.  105;  The  Thyatira, 
8  P.  D.  156. 

Qd)  The  Don  Francisco,  Lush.  468 ; 
The  Salacia,  Lush.  578  ;  Dakin  v.  Oxley, 
15  C.  B.  N.  S.  646  ;  Meyer  v.  Dresser,  16 
C.  B.  N.  S.  646. 

(e)  The  Norway,  Br.  &  L.  242.  In 
this  case  the  following  directions  were 
given  :  "  To  prevent  further  unnecessary 
litigation,  I  wiU  state  how  I  think  the 
litigant  parties  are  circumstanced.  The 
master  has  a  lien  on  the  cargo  for  his 
freight  and  average  —  an  unliquidated 
amount.  The  holder  of  the  bill  of  lading 
has  the  ship  as  security  for  the  damage 
(if  any)  which  he  has  sustained.  The 
Court  will  not  disturb  the  security  which 
either  party  has  without  substituting  an 
equivalent.  So  far  as  I  can  foresee  what 
will  take  place,  it  is  this :  the  master's 


claim  for  freight  and  average  will  have 
to  be  referred  to  the  registrar  and  mer- 
chants. The  claim  for  damages  alleged 
by  the  holder  of  the  bill  of  lading  will  be 
submitted  to  the  like  reference.  Both 
ship  and  cargo  should  be  released,  but 
means  should  be  taken  to  preserve  the 
security  which  each  party  has  for  his 
demands.  Accordingly,  the  plaintiff 
should  pay  into  Court  the  amount  of 
freight  and  general  average  he  admits  to 
be  due,  and  give  bail  for  the  disputed 
residue  in  excess.  Upon  the  money  paid 
in,  the  plaintiff  should  have  a  lien  to 
meet  his  claim  for  damages  :  and  further, 
if  he  makes  an  affidavit  that  the  sum  so 
paid  in  is  insufficient  to  meet  his  claim, 
the  defendants  should  give  bail  for  the 
deficiency."  See  also  The  Argentina,  L. 
R.  1  A.  &  E.  378,  where  there  were  two  con- 
flictingclaimsfordamage  to  thesamecargo. 

(/)  See  The  Oqvendo.  3  Asp.  568. 

Gr)  The  Admiralty   Court    Act,   186J, 
8.  6. 

(A)  Order LX v., rule  1(976).  Gamettw 
Bradley,  3  App.  Cas.  944. 
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SALVAGE. 


Salyage  is  the  reward  (a)  payable  for  services  rendered  in  saving  any  Definition  of 
wreck,  or  in  rescuing  a  ship  or  boat,  or  her  cargo,  or  apparel,  or  the  lives  of  salvage, 
the  persons  belonging  to  her,  from  loss  or  danger  at  sea  (b).    According 
to  the  decision  of  the  Honse  of  Lords  in  the  recent  case  of  T/ie  Gas  Float 
Whiitan  No.  2  (c),  salvage  is  not  due  for  services  rendered  to  property  lost 


(d)  But  the  word  salvage  is  not  always 
used  in  this  sense ;  it  is  sometimes  em* 
ployed  to  signify  the  property  saved,  and 
it  is  sometimes  applied  to  designate  the 
services  rendered.  On  the  subject  of 
salvage  generally,  see  Handy-book  on 
the  I^w  of  Salvage,  by  T.  H.  James,  and 
A  Treatise  on  the  Law  of  Civil  Salvage, 
by  William  R.  Kennedy  (now  Mr.  Justice 
Kennedy),  1891. 

"  I  take  it  to  be  clear  that  whenever  the 
service  has  been  rendered  in  saving  pro- 
perty on  the  sea,  or  wrecked  on  the  coast 
of  the  sea,  the  service  is  in  the  sense  of 
the  maritime  l^w  a  salvage  service."  Per 
Mr.  Justice  Story,  The  Emnlout^  1  Sum- 
ner, 210.  See  ^  Raft  of  Spar*,  1  Abb. 
Adm.  291,  and  the  American  cases  cited 
in  The  Gat  Float  Whitton  Ko.  2,  [1897] 
A.  C.  S37.  There  is  no  distinction  be- 
tween salvage  at  sea  and  salvage  in  a 
river.  See  Vivian  v.  The  Mersey  Doekt 
Board,  per  Willes,  J.,  L.  R.  5  C.  P.  28. 
See  also  The  Qirrier  Dove,  2  Moo.  P.  C. 
C.  N.  S.  248. 

(&)  This  definition  embraces  the  present 
statutory  provisions  as  to  salvage  contained 
in  the  644th  and  succeeding  sections  of  the 
M.  S.  Act,  1894,  and  the  9th  section  of  the 
Admiralty  Court  Act,  1861.  See  post, 
pp.  144,  148. 

(e)  [1897]  A.  C.  337.  In  the  case  of 
The  Qas  Float  Whitton  No,  2,  two  water- 
side men  brou^rht  a  salvage  action  in  rem 
on  the  Admiralty  side  of  the  County  Court 
of  Hull  against  a  gas  float,  which  may 
be  described  as  an  iron  structure  about 
50  feet  long  and  20  feet  broad,  shaped 
somewhat  like  a  ship  or  boat.  It  had  no 
oars,  mast,  stempost,  forepost,  or  rudder. 
A  cylinder  containing  gas  occupied  the 
interior ;  the  gas  by  its  own  elasticity  sup- 
plied for  about  six  weeks  the  light  on  it, 
which  was  rigged  on  a  pyramid  of  wood 
placed  on  the  top  of  its  structure.  The 
value  of  this  structure  was  about  600Z. 
It  was  moored  in  the  Humber  as  a  beacon 


to  warn  vessels  off  a  shoal.    It  got  adrift 
in  a  moderate  gale,  and  the  plaintiffs 
helped  to  secure  it  tiU  a  yacht  belonging 
to  the  Trinity  House  of  Hull,  to  which 
authority  it  belonged,  took  charge.    At 
the   hearing   of    the    action    there   was 
evidence  given  that  the  float  could  not  be 
used  for  navigation,  and  that  it  was  next 
to  impossible  to  tow  it.     The   County 
Court  judge,  holding  that  the  gas  float  was 
a  ship  or  vessel  and  a  wreck  within  the 
M.  S.  Act,  1894,  and  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868,  awarded 
the    plaintiffs    \hl.     This    decision  was 
affirmed  on  appeal  by  the  Admiralty  Divi- 
sion, which  held  that  this  gas  float  was 
neitiier  a  ship,  nor  a  vessel,  nor  a  wreck, 
but  that  the  Court  below  had  jurisdiction 
to  award  salvage,  because  the  gas  float  was 
a  structure  us^  in  connection  with  navi- 
gation and  exposed  in  the  ordinary  course 
of  its  use  to  the  perils  of  the  sea.    These 
decisions  were  reversed  by  the  Court  of 
Appeal,  which  held  there  was  no  jurisdic- 
tion   on    any    ground,  and    pronounced 
against  the  claim  of  the  plaintiffs.    A 
further  appeal  was  asserted  to  the  House 
of  Lords,  and  that  House  sustained  the 
judgment  of  the  Court  of  Appeal.    The 
decision     of     their     Lordships     (Lords 
Herschell,    Watson,    Macnagnten,     and 
Morris)  was  apparently  chiefly  based  on 
the  ground  that  no  decision  or  dictum 
of    any   English    judge  had    been  cited 
before  in  favour  of  the  view  that  salvage 
property  extended  beyond  ship  apparel  or 
cargo,  or  what  had  formed  part  of  these, 
or  to  freight  which  was  being  earned  by 
carriage  of  the  cargo,  and  that  it  would 
not  be  right  by  judicial  decision  to  add  to 
the  subjects  to  which   the  doctrine   of 
salvage  had  been  confined  by  the  mari- 
time law  of  the  country.     No  reference 
is  made  in  the  judgment  of  the  House  to 
that  portion  of  the  law  of  salvage  which 
deals  with  the  jurisdiction  of  the  Ad- 
miralty  Division  to   condemn    property 
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at  sea,  other  than  a  ship,  her  apparel  or  her  cargo,  or  property  which 
had  formed  part  of  these,  or  freight  which  was  being  earned  by  carriage 
of  the  cargo.  Salvage  is  due  to  those  who  capture  royal  fish  near  the  coasts 
of  England  {d).  The  subject  of  salvage  falls  peculiarly  within  the  cognizance 
of  the  Admiralty,  for  the  Courts  of  Common  Law  did  not  possess  jurisdiction 
efficiently  to  adjudicate  on  salvage  claims  (e).  Before,  however,  proceeding 
to  discuss  the  jurisdiction  which  the  Court  of  Admiralty  exercised  in  cases 
of  salvage,  it  will  be  convenient  to  consider  shortly  the  nature  of  the 
services  upon  which  salvage  claims  are  founded. 

Useful  services  of  any  kind  rendered  to  a  vessel  or  her  cargo  in  danger 
of  loss  or  damage  may  entitle  those  who  render  them  to  salvage  reward. 
Persons  bringing  a  derelict  ship  (/),  or  goods  belonging  to  her  (g),  into  port, 
raising  a  sunken  ship  (A),  securing  wreck,  or  protecting  the  cargo  of  a 
stranded  vessel  by  transhipping  it,  or  removing  it  to  a  place  of  safety  (♦), 
may  be  entitled  to  salvage.  So  may  persons  who  assist  to  tow  or  pilot  a 
vessel  in  distress  (k).    The  supplying  of  mariners  to  a  ship  without  a  crew 


lost  at  sea  as  droits  of  Admiralty,  and  to 
reward  the  salvors  of  such  property. 
After  the  passing  of  the  M.  S.  Act,  1854, 
the  practice  of  condemning  property  as 
droits  of  Admiralty  ceased  [see  the 
M.  S.  Act,  1894,  ss.  523—529,  as  to  the 
provisions  for  unclaimed  "  wreck  "  being 
paid  over  by  the  receivers  of  wreck  to 
the  Mercantile  Marine  Fund]  ;  but  up  * 
to  that  time  the  records  of  the  Court  of 
Admiralty  show  many  instances  of  pro- 
perty, other  than  the  property  which  the 
House  of  Lords  has  declared  to  be  the 
subject  of  salvage,  being  salved  and  con- 
demned as  droits  of  Admiralty  after 
salvage  had  been  paid  to  the  salvors. 
See  infraj  p.  185  ;  and  Stacpoole  v.  Heg,, 
9  L.  R.  Eq.  (Irish)  619,  where  it  was 
held  that  logs  of  wood  found  floating  in 
the  sea  were  droits  of  Admiralty  and 
not  "  wreck."  See  also  an  article  in  The 
Law  Quarterly  Review,  voL  xv.,  pp.353 — 
366,  Admiralty  Droits  and  Salvage,  and 
Tlie  Aquila,  1  C.  Rob.  37,  at  p.  44,  where 
Lord  Stowell,  referring  in  his  judgment 
in  that  case  to  precedents  of  cases  of 
derelict  in  the  Court  of  Admiralty,  says, 
"  In  1779  there  was  another  case  of  a  bag 
of  money  found  in  the  sea.  of  which 
three-eighths  were  given  "  [to  the  salvors]. 

(S)  The  King  v.  Tlie  JUn-d  Warden  of 
thr  Cinque  Port4,  2  Hagg.  438. 

(e)  The  Courts  of  Common  Law  pos- 
seted jurisdiction  to  entertain  a  claim 
for  work  and  labour  in  and  about  the 
saving  of  a  ship,  and  in  that  form  they 
might  entertain  an  action  for  salvage. 
Netonum  v.  Walters,  3  B.  &  P.  612 ; 
Chitty  on  Pleading,  vol.  2,  4th  ed.  p.  68, 
n.  (f).  See  T)ie  William  Beeltford,  3 
C.  Rob.  355,  citing  The  Ooster  Ems  ^ 
The  True  Britiytu  See  Fakhe  v.  Scottish 
Imperial  I.  C,  34  Ch.  D.  234,  248.  But 
there  are  many  cases  in  which  salvage 
services  are  rendered,  where  the  action 
for  work    and    labour    at  common  law 


cannot  be  maintained.  Lipson  y. 
Harrison,  2  W.  R.  10;  Nicholson  v. 
Chapman,  2  H.  Bl.  254  :  Castellain  v. 
Thompson,  13  C.  B.  N.  S.  105.  It  does 
not  appear  that  in  any  case  the  plaintiff 
could  at  law  recover  more  than  ordinary- 
remuneration  for  his  services.  Where 
salvage  had  been  paid  to  the  master  of 
the  salving  vessel,  a  seaman  could  not 
maintain  an  action  against  him  at  com- 
mon law  to  recover  his  share.  Atkinson 
V.  Woodhall,  1  H.  &  C.  170.  It  may  be 
a  question  whether  the  jurisdiction  of 
the  CourtA  of  Common  Law  was  in  any 
way  affected  by  the  provisions  of  the 
M.  S.  Acts,  1854  and  1894,  which  direct 
in  what  manner  salvage  is  to  be  recovered. 
See/w*^,  pp.  144 — 148. 

(/)  The  Coronmndel,  Swa.  205;  The 
Magdalefw.  31  L.  J.  Adm.  22  ;  The  Atlat, 
Lush.  518  ;  The  Amerigue,  L.  R.  6  P.  C. 
468  ;  The  Cleopatra,  3  P.  D.  145  ;  The 
Janet  Court,  [1897]  P.  69. 

(a)  2 he  King  v.  Property  DereHet, 
1  Hagg.  383. 

{h)  The  Catfterine,  12  Jur.  682. 

(i)  The  Purissima  Concepoion,  3  W. 
Rob.  181  ;  Cargo  ex  Honor,  L.  R.  1 
A.  &  E.  87  ;  Tlie  Boyne,  The  Cadiz, 
3  Asp.  332.  But  the  Court  looks  with 
jealousy  on  claims  for  salvage  remunera- 
tion in  cases  of  simple  traashipment.  The 
Hope,  3  Hagg.  423  ;  and  see  post,  p.  152, 
n.  iz). 

{k)  See  The  Madras,  [1898^  P.  90, 
where  the  services  consisted  in  keep- 
ing a  stranded  vessel  in  the  position 
where  she  had  stranded  and  preventing 
her  sinking  in  deep  water  or  doing 
damage ;  Tlie  Aglaia,  13  P.  D.  160, 
where  the  master  of  a  fishing  smack 
rendered  salvage  services  by  piloting  a 
distressetl  vessel  into  port.  But  salvage 
cannot  be  claimed  for  ordinary  services 
in  the  nature  of  towage  or  pilotage  ;  see 
jwst,  pp.  130,  138. 
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competent  to  manage  her  (/),  the  famishing  of  an  anchor  and  chain  in 
boisterooa  weather  to  a  ship  at  sea  which  has  slipped  her  anchor  (m),  the 
rescuing  of  a  ship  from  the  peril  of  impending  collision  (n),  the  assisting  to 
extinguish  a  fire  on  board  a  ship  (o),  or  the  towing  of  a  ship  from  a  dock 
where  she  is  in  imminent  danger  of  catching  fire  (p),  are  all  acts  which  may 
constitute  salvage  services.  Persons  rescuing  a  ship  from  pirates  (g),  or 
mutineers  (r),  or  from  insurgent  slaves  («),  or  from  plunder  by  savages  on 
an  inhospitable  shore  (/),  may  be  entitled  to  salvage  :  so  may  persons  carrying 
an  order  from  a  ship  in  distress  for  assistance  {u)^  conveying  information  of 
the  position  and  dajiger  of  a  vessel  in  want  of  assistance  (x)^  or  going  near  to 
a  ship  in  danger  and  hailing  her  to  adopt  certain  measures  for  her  safety  (y). 


(0  The  GoUmdrim,  L.  B.  I  A.  &  E.  834  ; 
The  Charlre,  L.  R.  3  A.  &  E.  536.  In  the 
case  of  The  Janet  Mitchell,  Swa.  Ill, 
salvage  was  awarded  to  the  owners, 
master,  and  crew  of  a  vessel  whose  mate 
had  gone  on  board  another  vessel  on  the 
high  seas  to  supply  the  place  of  the  master 
of  the  latter,  who  had  been  drowned.  And 
see  The  Roe,  Swa.  84  ;  The  Charlotte 
Wflie,  2  W.  Rob.  495  ;  The  OttercapM, 
Nov.  24, 1876 ;  The  SkihladHer,  3  P.  D.  24. 
(w)  The  Prinee  qf  Walee,  6  No.  Ca.  89  ; 
The  Undaunted,  Lash.  90;  The  (Eolu*, 
lu  R.  4  A.  &  E.  29,  at  p.  30. 

(n)  The  Saratoga,  Lush.  318.  In  this 
case  a  steam  tug,  under  contract  to  tow 
into  dock,  was  lashed  alongside  a  vessel. 
In  rounding  to  enter  the  dock  basin,  the 
tide  forced  the  vessel  and  the  steam  tug 
close  to  a  landing  stage,  the  steam  tug 
next  to  the  stage ;  the  pilot  of  the  vessel 
bailed  the  tug  to  hold  on  and  go  ahead, 
which  the  tug  did,  and  saved  the  vessel, 
but  the  tug  was  forced  at^inst  the  stage, 
and  injured.  It  was  held  that  the  steam 
tug  was  bound  to  endeavour  to  save  the 
vessel  from  the  impending  peril,  especially 
upon  the  order  of  the  pilot,  and  for  so 
doing  was  entitled  to  salvage  reward, 
including  repayment  of  all  damages  and 
losses  thereby  incurred.  See  The  Anna' 
jtolU,  Lush.  355  ;  77te  Tees,  Lush.  505 ; 
and  the  observations  of  the  Ck>urt  in  The 
Weetbourne,  14  P.  D.  132. 

(p)  The    Rosalie,    1    Spks.   188  ;    The 
EaMem   Monarch,   Lush.  81  ;   The  City 
of  Newraetle,  7  Asp.  546. 
(p)  The  Tees,  Lush.  505. 
Iq)  The  Marianna,  3  Hagg.  206 ;  The 
Mary,  1  W.  Rob.  448  ;  and  see  the  judg- 
ment   in    The    Calypso,    2     Hagg.    209. 
Salvage  is   payable   for   the   rescue   of 
captured  property  from  the  hands  of  an 
enemy  in  time  of  war  ;  this  is  sometimes 
called  military  salvage,  although  it  is  not 
necessary  that  the  services  should  be  per- 
formed   by  military  persons.      See  The 
Beaver,  8  C.  Rob.  292,  where  the  master 
of  a  British  merchant  ship  and  a  boy  rose 
upon  and  overpowered  five  Frenchmen 
who  had  been  put  on  board  the  captured 
ship  as  a  prize  crew.    See  an  account  of 
this  incident  in  Captain  Marryat*s  "  Poor 

A.P. 


Jack,"  ch.  1.    In  the  case  of  The  Urania, 
5  C.  Rob.  147,  the  claim  of  the  crew  of  a 
non-commissioned  vessel  was  allowed  for 
salvage  on  retaking  property  out  of  the 
hands  of  the  enemy.    Military  salvage 
falls  properly  under  the  cognizance  of  the 
Prize  Court,  and  it  is  not  within  the  scope 
of  the  present  treatise.    Civil  salvage  may 
be  due  to  a  ship  for  services  rendered 
to  a  vessel   in  distress,  in    addition   to 
military  salvage  for  recapture  from  the 
enemy.    7%*Z<wMa,  1  Dods.  317.   Semhle, 
this  may  possibly  be  so,  even  where  the 
distress  does  not  arise  from  the  dangers 
of   the   sea.     The  Frauds  and  Blizti,  2 
Dods.  117.     In  the  case  of  The  Franklin^ 
4  C.  Rob.  147,  where  military  salvage  was 
claimed  and  refused,  it  seems  that  the 
Prize  Court  awarded  civil  salvage  for  pre- 
serving the  vessel  and  cargo  from  distress. 
On  the  subject  of  military  salvage,  see 
Maclachlan  on  Shipping,  4'th  ed.  p.  673  ; 
Pritchard's  Digest  of   Prize  Cases ;  The 
Johann  Friederich,  1  W.  Rob.  38. 

(r)  See  The  Ooremnr  Raffles,  2  Dods.  14, 

where  salvage  was  held  not  to  be  due  to  the 

crew,    Tlie  Fra uns  and  El ivt ,  2  Dods.  115. 

(0  The  Trelnmney,  4  C.  Rob.  223  ;  see 

The  Anne,  5  C.  Rob.  100. 

(0  The  Lady   Wor^ley,  2  Spks.   255  ; 
Cargo  <w  Ulysses,  13  P.  D.  205. 

(u)  The  Ocean,  2  W.  Rob.  91.  In 
that  case  a  ship  at  sea  was  in  danger, 
and  unable  to  extricate  herself  without 
assistance.  The  crew  of  a  fishing  smack 
carried  from  the  nhip  at  the  request  of 
the  master  an  order  for  a  steamer  to  go 
out  of  harbour  to  her  assistance.  The 
weather  was  such  that  in  order  to  com- 
municate with  the  master  and  obtain 
the  order,  the  smacksmen  were  obliged 
to  board  the  ship,  and  this  was  done  at 
some  periL  The  smacksmen  conveyed 
the  order,  and  a  steamer  went  out  and 
towed  the  ship  safely  into  port. 

(x)  The  Sarah,  3  P.  D.  39.  In  The 
Nile,  L.  R.  4  A.  &  £.  449,  the  captain 
of  a  Queen's  ship  was  held  entitled  to 
salvage  reward  for  setting  in  motion 
salvors,  by  whose  assistance  a  disabled 
vessel  was  towed  into  a  place  of  safety. 
The  Mariposa,  [1896]  P.  273. 
(y)  The  Eliza,  Lush.  536.     In   that 
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danger. 


The  Court  had  no  original  jurisdiction  to  decree  salvage  for  the  preserva- 
tion of  life  alone,  for,  according  to  the  ancient  maritime  law,  life  was  not  a 
subject  of  salvajje.  But  where  both  property  and  life  were  saved,  it  was  the 
well-established  practice  of  the  Court  to  decree  a  higher  rate  of  salvage 
against  the  property,  and  thus  indirectly  to  remunerate  the  salvors  for 
having  saved  life  (z).  Now,  however,  by  recent  statutes,  the  law  has  been 
placed  upon  a  more  satisfactory  basis,  and  the  saving  of  the  lives  of  persons 
belonging  to  a  ship  or  boat  constitutes  a  direct  claim  to  salvage  (a). 

The  services  must  be  rendered  to  persons  or  property  in  danger  (5).  The 
distinction  between  simple  towage  and  towage  in  the  nature  of  salvage 
service,  rests  upon  this  principle.  It  is  only  where  a  towing  vessel  renders 
assistance  to  a  ship  in  danger  that  salvage  reward  can  be  claimed.  But  it 
is  not  necessary  that  the  distress  should  be  actual  or  immediate,  or  that  the 
danger  should  be  imminent  and  absolute ;  it  is  sufficient  if-  at  the  time  the 
assistance  is  rendered  the  ship  has  encountered  any  damage  or  misfortune 
which  might  possibly  expose  her  to  destruction  (c).  Thus,  where  a  ship  at 
sea  is  disabled,  she  may  be  said  to  be  in  such  possible  danger  as  to  confer 
the  character  of  salvage  upon  towage  services  rendered  to  her  (d).    The 


case  a  brig  ran  on  shore  and  hoisted  a 
signal  of  distress.  A  pilot's  cutter  came 
up ;  but  the  sea  was  breaking  on  the 
sandf  and  it  was  dangerous  to  attempt 
going  alongside.  The  cutter  hailed  the 
brig  to  haul  in  her  port  braces,  and  to 
starboard  her  helm.  This  advice  was 
complied  with,  and  the  brig  came  off 
the  sand,  and  then  hove  to.  Some  of 
the  crew  of  the  cutter  then  boarded  with 
difficulty,  and  in  so  doing  stove  in  their 
boat ;  they  gave  the  master  instructions 
how  to  steer  so  as  to  keep  clear  of  the 
sand.  It  was  held  that  the  service  ren- 
dered bv  the  cutter  was  in  the  nature  of 
salvage*  See  T?ie  Aglaia,  13  P.  D.  160. 
But  it  seems  that  the  mere  giving  to  a 
vessel  information  as  to  her  lo^ity  is  not 
sufficient  to  constitute  a  salvage  service. 
The  Little  Joe,  Lush.  88.  See  The  Vrouw 
Mfargaretha.  4  C.  Rob.  104 ;  The  Cumber- 
land, 9  Jut.  191. 

(z)  "The  jurisdiction  of  the  Court  in 
salvage  causes  is  founded  upon  a  pro- 
ceeding against  property  which  has 
been  saved,  and  I  am  at  a  loss  to  con- 
ceive upon  what  principle  the  owner 
can  be  made  answerable  for  the  mere 
saving  of  life.*'  Prr  Dr.  Lashington, 
The  Zephyrue,  1  W.  Rob.  331.  "The 
mere  preservation  of  life,  it  is  true,  this 
Court  has  no  power  of  remunerating; 
but  if  it  can  be  connected  with  the  pre- 
servation of  property,  whether  by  accident 
or  not,  then  the  Court  can  take  notice  of 
it,  and  it  is  always  willing  to  join  that  to 
the  Aftimiff  displayed  in  the  first  instance." 
Per  Lord  Stowell,  The  Aid,  1  Hagg.  84  ; 
see  The  Ardincaple,  S  Hagg.  151 ;  The 
Juhannee,  Lush.  182  ;  The  FuHlier,  Br.  & 
L.  341 ;  The  Cargo  ex  SchUler,  1  P.  D.  478  ; 
2  P.  D.  149.  An  action  would  not  lie 
at  common  law  to  recover  remuneration 


in  the  nature  of  life  salvage.  See  Sutton 
V.  Barktworthy  Ann.  Reg.  for  1816. 

id)  The  M.  S.  Act,  1894,  ss.  544,  545 
[following  the  Admiralty  Court  Act,  1861, 
s.  9  ;  the  M.  S.  Act,  1862,  s.  69].  And 
eee  potty  pp.  1-14, 145. 

(o)  "Tne  principle  upon  which  alone 
a  salvage  service  can  be  founded  is  a 
rescuing  of  a  ship  and  cargo  from  some 
impending  danger  or  distress."  Per  Dr. 
Lushington,  The  Mary,  1  W.  Rob.  457. 
See  The  PerHa,  1  Spks.  166  ;  The  Traveller, 
3  Hagg.  371  ;  Ths  Qiaeomo,  Ih.  844  ;  The 
Aglaia,  13  P.  D.  160.  In  The  Bndearour, 
6  Moo.  P.  C.  C.  334,  it  was  held  that 
persons  who  had  rendered  services  after 
a  vessel  had  been  rescued  from  distress 
in  getting  anchors  that  had  been  pre- 
viously slipped  were  not  entitled  to 
salvage.  See  Akerblom  v.  Price,  7 
Q.  B.  D.  129,  135. 

(c)  Per  Dr.  Lushington,  The  Charlotte, 
3  W.  Rob.  71 ;  The  Phantom,  L.  R.  1 
A.  &  E.  60  ;  The  Eugini4f,  3  No.  Ca.  430. 

(d)  In  the  case  of  The  Albion,  Lush. 
282,  a  ship  near  a  dangerous  coast  in 
unsettled  weather  with  her  ground  tackle 
disabled,  was  held  to  be  in  a  position  of 
danger.  Dr.  Lushington  observed  in  that 
case :  "  The  ship  was  certainly  not  in 
any  immediate  oanger  ;  but,  on  the  other 
hand,  she  was  upon  a  most  perilous  coast, 
the  weather  was  unsettled,  and  if  a  gale 
had  set  on  to  the  shore,  the  ship  must  have 
been  in  considerable  danger  from  the 
want  of  sufficient  ground  tackle,  and  the 
disabled  condition  of  the  hawsepipes  and 
the  windlass."  And  see  77uf  White  Star, 
L.  R.  1  A.  &  E.  71.  In  the  case  of  The 
Mlora,  Lush.  550,  a  mail  steamer  carrying 
passengers  suddenly  lost  her  screw  on 
her  passage  from  Alexandria  to  Malta. 
She  was  in  all  respects  fully  equipped  as 
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conduct  of  the  crew  of  the  defendant^B  ship  in  asking  for  or  accepting 
extraordinary  assistance,  maj  be  evidence  of  the  danger  in  which  they  were 
placed,  for  they  will  be  in  a  manner  estopped  from  afterwards  contending 
that  their  ship  was  not  in  a  condition  to  require  the  assistance  thej  asked 
for(«).  But  it  must  not  be  supposed  that  if  the  ship  is  in  undoubted 
and  imminent  danger,  and  service  be  successfully  rendered  to  her,  she 
cannot  be  called  upon  to  pay  anything  unless  it  can  be  shown  that  she 
either  requested  or  expressly  accepted  assistance.  It  is  unnecessary  there 
should  be  any  evidence  of  such  request  or  acceptance  in  cases  where  the 
Court  is  satisfied  that  the  circumstances  were  so  urgent  that  if  an  offer  of 
service  had  been  made  any  prudent  man  would  have  accepted  it  (/). 

Although  it  commonly  happens  that  in  rescuing  property  f^om  danger 
the  salvors  necessarily  expose  themselves  to  peril,  yet  work  involving  no 
extraordinary  exertion,  enterprise,  or  risk  may  constitute  a  salvage  ser- 
vice ;  although,  as  we  shall  have  occasion  to  notice  hereafter,  where  risk  is 
incurred  by  the  salvors,  that  circumstance  is  most  material  with  reference 
to  the  question  of  the  amount  of  the  reward  (jj). 

As  a  general  rule,  a  mere  attempt  to  save  lives  or  property,  however 
meritorious,  or  whatever  degree  of  risk  or  danger  may  have  been  incurred, 
if  unsuccessful,  furnishes  no  title  to  a  salvage  reward  {h)  :   salvage  is  a 


Precedent 
request  as 
bearing  on 
the  question 
of  danger. 


It  is  not 
essential  that 
the  services 
should  be 
attended 
with  risk  to 
the  salvors. 


The  services 
must  be 
successful, 


a  sailing  ship,  and  thereupon  made  sail. 
The  weather  was  fine,  but  the  wind  was 
light  and  adverse.  While  beating  up  to 
windward  she  fell  in  with  a  steamer 
belonging  to  the  plaintifEs,  which  at  her 
request  took  her  in  tow,  and  towed  her  to 
Malta.  It  was  held,  under  the  circum- 
stances of  the  case,  that  the  plaintifb 
were  entitled  to  salvage.  See  The  Batavier^ 
1  Spks.  169  ;  The  City  of  Berlin,  2  P.  D. 
187  ;  Tha  SUeaia,  5  P.  D.  177.  In  the 
case  of  Tfie  Jsahella,  3  Hagg.  427,  the 
Trinity  Masters  were  of  opinion  that  the 
service  rendered  was,  nautically  speaking, 
towage  merely,  but  the  Court  held  that 
as  the  towage  led  to  the  rescue  of  a 
disabled  vessel  from  danger,  it  should  be 
remunerated  as  salvage.  ''I  apprehend 
that  mere  towage  service  is  confined  to 
vessels  that  have  received  no  injury  or 
damage,  and  that  mere  towage  reward  is 
payable  in  those  cases  only  where  the 
vessel  receiving  the  service  is  in  the  same 
condition  she  would  ordinarily  be  in  with- 
out having  encountered  any  damage  or 
accident."  Per  Dr.  Lushington,  The 
Beward,  1  W.  Bob.  177.  In  Th^  Charlet 
Adolphe,  6wa.  157,  Dr.  Lushington 
observes:  "With  regard  to  the  claim 
of  the  steamship,  she  performs  a  service 
to  a  vessel  disabled  and  in  distress,  and 
taking  her  in  tow  cannot  by  possibility  be 
compared  to  an  ordinary  towage  service." 
And  see  The  Prince$M  Alice,  3  W.  Rob. 
138 ;  The  Harbinger,  16  Jur.  729  ;  The 
Galatea,  4  Jur.  N.  8.  1064  ;  The  Strath- 
n/irer,  1  App.  Cases,  58  ;  The  Camellia, 
9  P.  D.  27. 

(<?)  The  Bomarsynd,  Lush.  77.    But,  of 
course,  a  request  for  ordinary  assistanoe 


does  not  raise  any  presumption  that  the 
ship  is  in  danger. 

(/)  The  Annapolis,  Lush.  875;  The 
Wohnrn  Abbey,  3  M.  L.  C.  310  ;  The  Van- 
dych,  7  P.  D.  42 ;  affirmed  on  appeal,  5 
Asp.  17  ;  The  J.  E,  Orahani,  Adm.  Div., 
Nov.  24,  1894.  Where  a  ship  is  in  actual 
need  of  salvage  service,  and  hoists  an 
ambiguous  signal,  which  induces  persons 
to  put  off  to  her  assistance,  the  Court 
will  act  as  though  the  signal  had  been 
intended  as  a  signal  for  assistance.  The 
Hedvoig,  1  Spks.  23,  n. ;  The  DoMseitei,  10 
Jur.  866.  But  where  the  ship  is  only  in 
very  slight  danger,  the  question  whether 
there  was  any  previous  request  for  the 
services  rendered  may  be  a  most  impor- 
tant one,  and  the  Court  may  require 
distinct  evidence  on  the  subject.  TJie 
Little  Joe,  Lush.  88.  See  also  The  Anna- 
polis, Lush.  356 ;  The  Upnor,  2  Hagg.  3. 
As  to  the  right  of  the  master  or  ownei-s  to 
refuse  assistance,  see  T%e  Samuel,  15  Jur. 
407  ;  The  Glasgow  Packet,  2  W.  Rob.  313  ; 
The  M.  S.  Act,  1894,  ss.  636,  568. 

O)  The  Korden,  1  Spks.  185;  The 
Bomarsund,  Lush.  77 ;  The  Henry  of 
Philadelphia,  1  Hagg.  264.  "  Risk  to  the 
salvors  is  not  a  necessary  element  of  sal- 
vage, though  it  does,  as  we  all  know, 
enhance  the  merit  of  the  service,  and 
earn  a  higher  reward."  Per  Dr.  Lush- 
ington, The  Pericles,  Br.  &  L.  81.  See 
po*t. 

(h)  The  Zephyrus,  1  W.  Rob.  329,  330  ; 
The  India,  lb.  406,  408 ;  The  Edward 
Hawkins,  Lush.  515  ;  The  Undaunted,  lb, 
90,  92;  The  Atlas,  lb.  518,  527;  The 
Killeena,  6  P.  D.  193.  In  Tlie  Lepanto, 
ri892]   P.   122,  a  disabled    bftrque  was 
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The  Benpor, 


reward  for  benefits  actually  conferred,  not  for  a  service  attempted  to  be 
rendered.  But  persons  maj  be  entitled  to  a  reward  jwo  tanto,  for  perform- 
ing part  of  a  salvage  service,  though  others  may  complete  it ;  as  in  the  case 
of  persons  rendering  needful  assistance  to  a  stranded  ship  which  is 
subsequently  towed  off  by  a  steamer  {%).  And  a  person  who  contributes  in 
any  way  to  a  successful  result  is  not  to  be  deprived  of  his  reward  simply 
because  his  efforts  standing  alone  would  have  been  unavailing  {k).  But 
where  men  are  engaged  by  express  agreement  to  perform  certain  services  to 
a  ship  in  distress,  and  perform  them  accordingly,  it  would  seem,  according 
to  dicta  in  the  older  reported  cases,  that  they  are  entitled  to  be  paid  for 
those  services,  even  though  they  should  not  prove  to  be  beneficial  to  the 
vessel,  and  the  vessel  has  either  been  loet  or  has  reached  port  without 
having  needed  salvage  services,  although,  of  course,  there  can  be  no  maritime 
lien  upon  property  which  is  not  in  existence  (/).    The  Court  of  Appeal  has, 


taken  in  tow  by  a  steam  trawler,  and  was 
towed  for  some  distance,  but  was  ulti- 
mately left  by  her  in  a  more  dangerous 
rition  than  when  she  was  taken  in  tow. 
was  held  that  the  steam  trawler  was 
not  entitled  to  salvage  remuneration,  she 
having  conferred  no  actual  benefit  on  the 
barque,  which  was  ultimately  salved  by 
other  salvors.  See  also  The  Chterful^  11 
P.  D.  3  ;  The  Beidarig,  14  P.  D.  3,  at  p.  6. 
But  see  The  Ratiger,  9  Jur.  119. 

(f)  Per  Dr.  Lushington,  Tlie  Samuel^ 
16  Jur.  407 ;  Tlie  Atlas,  Lush.  627 ; 
TJu}  Jouge  BaHiaan,  5  C.  Rob.  323  ;  TJie 
atrathgarry,  [1895]  P.  264.  But  in  a 
case  where  pei'sous  Having  gone  on  board 
a  derelict  vessel  had  navigated  her  until 
she  fell  in  with  another  vessel,  and  had 
then  improperly  abandoned  her  and  left 
the  salvage  services  to  be  completed  by 
the  vesseLso  fallen  in  with,  it  was  held 
that  though  their  services  had  been  bene- 
ficial, they  were  not  entitled  to  claim  as 
salvors.     The  KilUena,  6  P.  D.  193. 

(It)  TheAtlas.LuBh.  527  \  The  Camellia, 
9  P.  D.  27 — 31.  But  the  exertions  must 
in  some  way  contribute  to  the  successful 
result.  Tfie  Edward  IlawkinSf  Lush. 
616  ;  The  ffestia,  [1895]  P.  193. 

When,  however,  the  exertions  are  meri- 
torious, and  the  property  is  afterwards 
saved,  the  Court  will,  it  seems,  on  very 
slight  evidence,  conclude  that  the  services 
were  in  some  degree  instrumental  towards 
the  ultimate  result.  The  E.  U.,  1  Spks.  66  ; 
The  Santipore,  lb,  23 1 .  In  the  case  of  The 
Melpomene,  L.  R.  4  A.  &  E.  129,  where  a 
steam  tug  had  attempted  to  render  assist- 
ance to  a  ship  exhibiting  signals  of  distress, 
she  was  held  to  be  entitled  to  salvage  reward 
even  though  her  efforts  had  been  practi- 
cally imavailing.  Sir  Robert  Phillimore, 
in  delivering  judgment  in  that  case,  said  : 
**  I  think  there  are  no  cases  which  would 
stand  in  the  way  of  my  adopting  as  a 
principle  this  proposition,  which  appears 
to  me  of  considerable  importance  to  the 
interests  of  commerce  and  navigation, 
especiidly  at   the  present  time,  namely, 


that  where  a  vessel  makes  a  signal  of 
distress,  and  another  goes  out  with  the 
honA  Jide  intention  of  assisting  that  dis- 
tress, and,  as  far  as  she  can,  does  so,  and 
some  accident  occurs  which  prevents  her 
services  being  as  effectual  as  she  intended 
them  to  be,  and  no  blame  attaches  to  her, 
she  ought  not  to  go  wholly  unrewarded." 
See  also  The  Aztecs,  3  M.  L.  C.  326  :  The 
Alpha,  Lush.  89.  And  see  The  Cambrian, 
8  Asp.  263  ;  The  Altair,  [1897]  P.  105, 
at  p.  110.  So  where  the  master  of  a 
steamship  agreed  with  the  master  of 
another  steamship,  which  was  in  need  of 
salvage  assistance,  that  he  would  attempt 
to  ttno  the  vessel  so  in  need  of  assistance 
into  port,  and  did  his  best  to  carry  out 
this  contract,  the  Court  assessed  the  sum 
to  be  paid  under  it  at  400^.  The  Benlarig, 
14  P.  D.  3.  See  The  Bart,  8  Asp.  481  ; 
The  Kilmaho,  16  Times  Law  Rep.  155. 

(0  The  Undaunted,  Lush.  90.  In  that 
case  a  ship  parted  from  her  anchors  in  a 
gale,  and  thereupon  engaged  a  steamer 
to  go  on  shore  and  bring  off  an  anchor 
and  chain.  The  steamer  went  to  the 
nearest  port,  got  an  anchor  and  chain, 
and  was  occupied  for  three  days  in  look- 
ing for  the  ship.  When  at  last  she  fell 
in  with  her  the  weather  had  moderated, 
and  the  ship  toas  nn  longer  in  a  eandition 
of  distress.  The  steamer  then  towed  her 
into  port.  It  was  held  that  the  steamer 
was  entitled  to  salvage  remuneration  for 
the  whole  of  her  efforts.  Dr.  Lushington 
in  giving  judgment  said  :  "  There  is  a 
broad  distinction  between  salvors  who 
volunteer  to  go  out  and  salvors  who  are 
employed  by  a  ship  in  distress.  Salvors 
who  volunteer  go  out  at  their  own  risk 
for  the  chance  of  earning  reward,  and 
if  they  labour  unsuccessfully  they  are 
entitleti  to  nothing:  the  effectual  per- 
formance of  salvage  service  is  that  which 
gives  them  a  title  to  salvage  remunera- 
tion. But  if  men  are  engaged  by  a  ship 
in  distress,  whether  generally  or  particu- 
larly, they  are  to  be  paid  according  to 
their  efforts  made,  even  though  the  labour 
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however,  ia  a  modem  case,  where  the  claim  was  for  life  salvage,  intimated 
that  services  rendered  in  pursuance  of  an  express  agreement  cannot  form 
the  subject  of  a  salvage  claim  unless  the  services  were  rendered  to  property 
which  has  been  saved  (m).  But  notwithstanding  the  very  high  authority 
of  the  learned  judges  who  pronounced  this  opinion,  it  is  submitted  that 
where  a  claim  in  the  nature  of  salvage,  other  than  a  claim  for  life 


and  service  may  not  prove  beneficial  to 
the  vessel.  .  .  .  The  engagement  to  render 
assistance  to  a  vessel  in  distress,  and  the 
performance  of  that  engagement  so  far 
as  necessary  or  so  far  as  possible,  establish 
a  title  to  salvage  reward."  In  the  case 
of  Tluf  E,  v.,  1  Spks.  63,  Dr.  Lushington 
made  the  following  observations :  "  I 
will  suppose  a  vessel  in  distress,  and  an 
order  is  sent  to  put  an  anchor  and  cable 
on  board,  and  that  is  done  ;  but  that 
afterwards,  from  the  violence  of  the 
weather,  the  vessel  is  carried  away  and 
lost ;  the  service,  however,  is  such  as  must 
b^  paid  for,  whether  the  vessel  is  lost  or 
not."     See  Thfi  Maasdam,  7  Asp.  400. 

(w)  Th€  Renpor,  8  P.  D.  115.  The 
actual  decision  in  the  case  may  be  sup- 
ported on  grounds  other  than  those 
referred  to  in  the  text.  The  agreement, 
which  was  in  writing,  might  well  bear 
the  construction  that  the  stipulated 
reward  was  to  be  paid  only  in  the  event 
of  the  vessel  getting  into  a  position  of 
safety,  and  this  was  the  construction  which 
the  Court  put  upon  it,  so  that,  according 
to  the  terms  of  the  agreement  itself,  no 
salvage  was  due.  But  the  reasoning  in 
the  judgment  proceeds  upon  the  principle 
that  it  is  a  fundamental  law  of  the 
Admiralty  Court  "  that  something  must 
be  saved  in  order  to  give  valid  grounds 
for  a  salvage  action."  The  Master  of 
the  Rolls,  referring  to  the  passage  quoted 
in  the  preceding  note  from  the  judgment 
of  Dr.  Lushington  in  the  case  of  TJte 
J5,  U.f  said  :  "  If  Dr.  Lushington  did  state 
this  supposed  case  as  containing  his  view 
of  the  law,  it  is  contrary  to  what  he  had 
laid  down  before,  and  if  it  does,  with  all 
respect  for  his  great  authority,  I  am 
unable  to  agree  with  it.  But  I  doubt 
if  it  is  an  exact  statement  of  that  learned 
judge's  opinion,  and  the  cases  of  The 
Funlier,  Br.  &  L.  341  ;  27ie  Zephyr,  2 
Hagg.  43  -,  and  Cargo  ex  Schiller,  2  P.  D. 
146,  are  contrary  to  it,  and  support  the 
rule  that  some  property  must  be  saved 
to  give  rise  to  a  claim  for  salvage."  In 
none  of  the  three  cases  here  referred  to 
by  the  Master  of  the  Rolls  was  there  anv 
express  agreement  to  pay  salvage  reward, 
and  no  reference  is  given  to  the  case  in 
which  Dr.  Lushington  is  stated  to  have 
laid  down  the  law  in  a  manner  incon- 
sistent with  the  dictum  in  The  E,  U. 
Possibly  the  Master  of  the  Rolls  may  have 
intended  to  refer  to  a  passage  in  Dr. 
Lushington's  judgment  in  The  Zephyrus, 
1  W.  Rob.  830.  Dr.  Lushington  there 
says  :  "  Now  I  apprehend  that  upon 
general  principles   a   mere   attempt   to 


save  the  vessel  and  cargo,  however  meri- 
torious the  attempt  may  be,  if  unsuccess- 
ful, can  never  be  considered  in  this  Court 
as  furnishing  any  title  to  a  salvage  reward. 
The  reason  is  obvious,  viz.,  the  salvage 
reward  is  for  benefits  actually  conferred, 
not  for  a  service  attempted  to  be  rendered. 
.  .  .  The  jurisdiction  of  the  Court  in 
salvage  cases  is  founded  upon  a  proceeding 
against  property  which  has  been  saved,  and 
I  am  at  a  loss  to  conceive  upon  what  prin- 
ciple the  owners  can  be  made  answerable 
for  the  mere  saving  of  life."  TJi£  Chief' 
tain,  4  No.  Ca.  459,  which  seems  to  afford 
some  support  to  the  reasoning  of  the  judg- 
ment, was  not  referred  to.  It  is  appre- 
hended that  although  it  is  undoubtedly 
true  as  a  general  proposition  that  something 
must  be  saved  in  order  to  give  valid  grouncfi 
for  a  salvage  action,  as  it  is  only  another 
mode  of  stating  the  general  proposition 
that  salvage  services  must  be  success- 
ful, yet  services  rendered  by  express 
agreement  form  an  exception  to  the 
general  rule.  The  above  passage  in  Dr. 
J.ushington*s  judgment  in  the  case  of  Ths 
Zejfhymx  deals  only  with  the  broad  and 
general  rule,  and  contains  nothing  to 
negative  the  existence  of  the  exception 
to  that  rule  which  is  now  under  considera- 
tion, and  although  the  existence  of  pro- 
perty is  essential  in  salvage  cases  as  in  all 
other  cases  to  found  jurisdiction  in  rem, 
there  seems  to  be  no  good  reason  why»a 
personal  right  of  action  arising  out  of  a 
contract  should  be  made  to  depend  upon 
whether  or  not  there  is  property  to  proceed 
against.  See  TJte  Alfred,  5  Asp.  214. 
In  the  days  when  prohibitions  were 
frequent  there  was  great  reluctance  on 
the  part  of  the  judges  of  the  Court  of 
Admiralty  to  entertain  any  claim  founded 
upon  contract,  and  in  the  case  of  The 
Mulgrave  (2  Hagg.  77)  Lord  Stowell 
expressed  an  opinion  that  the  Admiralty 
Court  could  not  enforce  an  agreement  to 
render  assistance  to  a  ship  in  distress  for  a 
sum  certain.  But  this  limitation  of  juris- 
diction has  long  since  ceased  to  exist  (see 
The  Catherine,  12  Jurist,  <)82  ;  6  No.  Ca. 
Suppl  43,  51 ;  'The  Britain,  1  W.  Rob. 
40  ;  The  True  Blve,  2  W.  Rob.  179),  and 
for  many  years  prior  to  the  Judicature 
Acts  it  was  the  constant  practice  of  the 
Court  of  Admiralty  to  enforce  agreements 
to  render  salvage  services  for  a  specified 
amount.  It  is  submitted  that  where  there 
is  a  valid  contract  regulating  the  amount 
to  be  paid  for  services  rendered  in  the 
nature  of  salvage,  such  a  contract  is 
capable  of  being  enforced  in  the  Admiralty 
Division. 
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salvage,  depends  upon  a  contract  arising  from  an  express  request  the  terms 
of  the  contract  alone  r^ulate  the  right  to  the  promised  reward,  that  in 
an  action  m  personam  it  is  immaterial  whether  the  property  is  saved  or  not, 
and  that  there  is  no  good  reason  why  the  circumstance  that  the  property 
has  been  saved  by  means  unconnected  with  the  efforts  of  the  claimant  should 
have  the  effect  of  altering  the  character  of  the  contract  or  of  the  services 
rendered  under  it.  Yet  so  long  as  the  exposition  of  the  law  given  by  the 
Conrt  of  Appeal  in  the  case  referred  to  remains  unquestioned  by  higher 
authority,  the  saving  of  a  portion  of  the  property  by  some  means  must  be 
regarded  as  a  condition  precedent  to  an  action  for  services  in  the  nature  of 
salvage,  even  though  rendered  under  an  express  agreement. 

In  certain  circumstances  the  owners  of  a  vessel  which  has  not  been  in 
distress  may  be  required  to  pay  compensation  which  can  be  recovered  in 
the  manner  in  which  salvage  is  recoverable.  Thus  it  is  provided  by  the 
Merchant  Shipping  Act,  1894,  s.  434,  that  Her  Majesty  in  Council  may 
make  rules  as  to  what  signals  shall  be  signals  of  distress,  that  the  signals  fixed 
by  those  rules  shall  be  deemed  to  be  signals  of  distress  (n),  and  that  any 
master  of  a  vessel  who  uses  or  displays,  or  causes  or  permits  any  person 
under  his  authority  to  use  or  display,  any  of  these  signals  of  distress,  except 
in  the  case  of  a  vessel  being  in  distress,  shall  be  liable  to  pay  compensation 
for  any  labour  undertaken,  risk  incurred,  or  loss  sustained  in  consequence 
of  that  signal  having  been  supposed  to  be  a  signal  of  distress,  and  such 
compensation  may,  without  prejudice  to  any  other  remedy,  be  recoverable 
in  the  same  manner  in  which  salvage  is  recoverable. 

The  services  must  be  such  as  the  salvors  are  under  no  pre-existing  legal 
obligation  to  render  (o).     Accordingly,  the  crew  cannot,  in  general,  become 


(n)  See  sect.  82  of  the  Interpretation 
Act,  1889  (52  &  53  Vict,  c  63),  and  see 
sect  738  of  the  M.  S.  Act,  1894,  as  to  the 
power  of  the  Crown  to  alter,  vary,  or 
amend  these  rules.  See  The  Dart,  8  Asp. 
481.  The  rules  as  to  signals  of  distress 
now  in  force  under  this  section  are  con- 
tained in  the  2nd  schedule  of  the  Order 
in  Council  of  November  27th,  1896  ;  the 
same  Order  in  Council  which  in  Schedule  I. 
contains  the  "  collision  regulations  **  now 
in  force  as  regards  British  ships  and  boats 
(see  tujrra,  p.  100),  and  it  is  there  stated 
that  such  rules  are,  on  and  after  the  Ist 
of  July,  1897,  to  come  into  operation  as 
regards  British  ships  and  boats.  The 
contents  of  the  2nd  schedule  in  ques- 
tion are  as  follows:  "Art.  31.  Where 
a  vessel  is  in  distress  and  requires  assist- 
ance from  other  vessels  or  from  the  shore, 
the  following  shall  be  the  signals  to  be 
used  or  displayed  by  her,  either  tc>gether 
or  separately,  viz. : — 

"  In  the  daytime — 

"  1.  A  gun  or  other  explosive  signal 
fired  at  intervals  of  about  a  njinute  ; 

"  2.  The  International  Code  signal  of 
distress,  indicated  by  N.  C.  ; 

"3.  The  distant  signal  consisting  of  a 
square  flag,  having  either  below  or  above 
it  a  ball  or  anything  representing  a  ball ; 


"4.  A  continuous  sounding  with  any 
fog  signal  apparatus. 

"  At  night— 

"I.  A  gun  or  other  explosive  signal 
fired  at  intervals  of  about  a  minute  ; 

"  2.  Flames  on  the  vessel,  as  from  a 
burning  tar  barrel,  oil  barrel,  £:c. ; 

"  3.  Rockets  or  shells  throwing  stars  of 
any  colour  or  description,  fired  one  at  a 
time  at  short  intervals ; 

*'  4.  A  continuous  sounding  by  any  fog 
signal  apparatus." 

By  the  733rd  section  of  the  M.  S.  Act, 
1894,  power  is  given  to  the  Board  of  Trade 
to  register,  on  the  application  of  ship- 
oiRTiers,  any  rockets,  lights,  or  similar 
signals  for  the  purposes  of  a  private  code, 
and  it  is  provided  that  when  any  signal 
has  been  so  registei-cd,  the  use  or  display 
thereof  by  any  person  acting  under  the 
authority  of  the  shipowner  in  whose  name 
it  is  registered,  shall  not  subject  any  person 
to  any  of  the  penalties  or  liabilities  by  the 
Act  imposed  upon  persons  using  or  dis- 
playing signals  improperly.  The  list  of 
the  private  signals  registered  is  printed  in 
Lloyds'  Calendar,  published  eveiy  year 
by  the  Committee  of  Lloyds'. 

((»)  It  would  seem  that  the  provisions 
of  the  422nd  section  of  the  M.  S.  Act, 
1894,  imposing  upon  a  vessel  which  has 
been  in  collision  the  duty  of  rendering 
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salvors,  for  it  is  their  stipulated  duty  to  protect  the  ship  through  all  perils, 
and  their  entire  possible  service  for  this  purpose  is  pledged  to  that  extent  (p). 
They  are  bound  by  the  terms  of  their  contract  of  service,  even  in  the  case 
of  shipwreck,  to  do  their  utmost  to  save  ship  and  cargo  (g).    But  the  con-  dnder  what 
tract  of  service  may  be  dissolved  by  the  abandonment  of  the  vessel,  or  by  ^^^^J*^*^ 
the  act  of  the  master  in  discharging  the  crew,  and  then  the  seamen  may  be  entitled 
render  services  entitling  them  to  salvage.    Accordingly,  in  a  case  where  a  *o  wlvage. 
ship  by  order  of  the  master  had  been  finally  abandoned  in  the  open  sea  for 
the  purpose  of  saving  life,  the  seamen^s  contract  was  held  to  be  dissolved^ 
and  salvage  was  given  to  the  mate  and  some  of  the  seamen  who,  having 
&llen  in  by  chance  with  the  vessel  several  days  after  she  had  been  aban- 
doned, returned  to  her  and  brought  her  into  port  (r).    So,  where  a  vessel 
had  been  damaged  on  the  high  seas,  and  had  been  in  consequence  abandoned 
by  her  master  and  all  her  crew,  except  the  mate,  who  voluntarily  remained 
on  board  her,  and  navigated  her  until  she  obtained  assistance  and  was 
towed  into  safety,  it  was  held  that  the  mate  was  entitled  to  claim  as  a 
salvor  (5).     But  an  abandonment  of  a  ship  which  is  relied  upon  as  operating 
as  a  dissolution  of  the  contract  must  be  final  (/),  and  must  be  clearly  proved; 
and  there  may  be  a  wide  distinction  between  abandoning  a  ship  at  sea  and 
quitting  a  ship  on  the  coast,  when  there  may  exist  a  fair  expectation  of 


assistance  to  the  other  ship,  do  not  operate 
to  prerent  the  vessel  rendering  assistance 
under  the  section  from  recovering  salvage 
remuneration  in  respect  of  such  service. 
The  Hannibal,  The  Queen,  L.  K.  2  A.  &  El, 
63. 

(^p)  A  salvor  is  a  person  who,  withoat 
any  particular  relation  to  a  ship  in 
distress,  proffers  useful  service,  and  gives 
it  as  a  volunteer  adventurer,  without  any 
pre-existing  covenant  connecting  him 
with  the  duty  of  employing  himself  for 
the  preservation  of  that  ship.  Tlie  Nep- 
tune, 1  Hagg.  236  ;  The  Atlas,  Lush.  518  ; 
The  Le  Janet,  L.  R.  3  A.  &  E.  556,  559  ; 
The  Solway  Prince,  [1896]  P.  120.  In 
Tlie  Solway  Prince  a  salvage  association 
contracted,  with  the  knowledge  and  con- 
sent of  the  owners  of  a  sunken  vessel,  to 
raise  her  for  the  insurers,  who  advanced 
40  per  cent,  of  the  amount  for  which  the 
vessel  was  insured,  and  having  succeeded 
in  successfully  refloating  her,  and  not 
being  paid  by  the  insurers,  sought  to 
recover  salvage  remuneration  in  an  action 
of  salvage  in  rem,  against  the  vesseL 
The  Court,  however,  held  that  the 
contract  with  the  underwriters,  which 
was  not  dependent  on  success,  precluded 
the  salvage  association  from  claiming  as 
salvors.  And  see  Castellain  v.  Thompson, 
32  L.  J.  C.  P.  79 ;  The  Kate  B.  Jones, 
[1892]  P.  366.  "  It  is  quite  clear  that 
as  a  general  rule  seamen  cannot  recover 
salvage  remuneration  for  services  which 
they  are  bound  to  perform,  and  therefore 
they  never  recover  salvage  remuneration 
for  services  connected  with  ihe  saving  of 
the  ship  as  long  as  the  relation  of  master 
and  servants  continues  with  reference  to 


that  ship."  The  Sapph4),  L.  R.  3  P.  C. 
694.  See  also  The  Tketis,  3  Hagg.  48  ; 
and  Cargo  ex  Schiller,  2  P.  D.  145. 

(<7)  The  Florence,  16  Jur.  672.  By  the 
M.  o.  Act,  1894,  s.  157,  a  seaman  is  entitled 
to  his  wages  notwithstanding  that  freight 
has  not  been  earned,  but  in  all  cases  of 
wreck  or  loss  of  the  ship,  proof  that  he 
has  not  exerted  himself  to  the  utmost  to 
save  the  ship,  cargo,  and  stores  will  bar 
his  claim.  SaWage  is  not  due  to  a  por- 
tion of  the  crew  for  rescuing  the  ship  in 
which  they  serve  from  mutineers,  for  it 
is  the  bounden  duty  of  the  crew  to  give 
every  assistance  in  their  power  to  prevent 
or  quell  a  mutiny,  and  to  use  their  utmost 
exertions  to  preserve  or  recover  the  posses- 
sion of  the  vessel  and  goods  01  their 
employers.  "This  case  differs  from  that 
of  rescue  from  an  enemy,  because  there 
the  moment  the  capture  is  effected,  the 
crew  are  discharged  from  their  duty  to 
their  employers.  The  contract  between 
the  parties  is  at  an  end.  The  seamen  no 
longer  constitute  the  crew  of  the  vessel, 
but  become  prisoners  of  war.  Not  so 
in  the  case  of  mutiny,  for  that  does  not 
discharge  them  from  their  duty  to  their 
owners,  whose  property  they  are  bound  if 
possible  to  recover."  Per  Lord  Stowell, 
The  Ooremor  Rt^JUts,  2  Dods.  17  ;  and  see 
The  Two  Friends,  1  C.  Rob.  278  ;  The 
Bearer,  3  C.  Rob.  292. 

(r)  The  Florence,  16  Jur.  572,  and  see 
Mason  v.  Le  Blaireau,  2  Cranch  (6  U.S.) 
239—268  ;  HohaH  v.  Brogan,  10  Peters 
(35  U.S.)  108—122. 

(jr)  The  Le  Janet,  L.  B.  3  A.  &  E.  556. 

if)  Sine  spe  rerertendi  aut  animo 
recuperandi.    The  Florence,  16  Jur.  672» 


186 


JURISDICTION  IN  ADMIRALTT. 


Paseengers. 


Under  what 
circumstances 
a  tag  under 
contract  to 
tow  may  be 
entitled  to 
salvage. 


returning.  Thus,  in  a  case  where  a  ship  went  on  shore  in  cahn  weather  on 
a  rocky  beach  and  the  master  and  crew  immediately  quitted  the  ship,  the 
Court  seemed  to  be  of  opinion  that  there  was  not  such  an  abandonment  of 
the  ship  as  would  have  justified  the  seamen  in  treating  their  contract  as  at 
an  end  (u).  But  services  rendered  to  a  wreck  by  the  crew  after  they  have 
been  discharged  by  the  master  may  partake  of  the  nature  of  salvage 
services,  even  though  there  may  have  been  no  abandonment  of  the  ship  in 
the  strict  legal  sense.  For  the  discharge  puts  an  end  to  the  contract,  and, 
provided  the  master  acts  horn  fide,  the  discharge  will  be  valid  in  the  absence 
of  fraud  on  the  part  of  the  seamen,  even  though  it  may  operate  to  the 
disadvantage  of  the  interests  of  the  owners  (2*). 

When  there  is  a  common  danger  it  is  the  duty  of  every  one  on  board  the 
vessel  to  give  all  the  assistance  he  can,  and  passengers,  therefore,  are  not 
entitled  to  salvage  for  services  rendered  to  the  ship  while  their  own  lives 
and  property  are  bound  up  with  her  (y).  But  they  are  not  under  any 
obligation  to  remain  on  board,  and  they  may  take  the  first  opportunity  of 
escaping  and  of  saving  their  lives ;  and  if  after  such  an  opportunity  has 
been  afforded  them  they  choose  to  remain  by  the  ship,  and  voluntarily  incur 
danger  in  rendering  essential  services  to  her,  they  may  be  entitled  to 
salvage  {z). 

We  have  already  observed  (a)  that  when  a  vessel  is  damaged  at  the  time 
she  is  taken  in  tow,  the  services  from  the  first  may  assume  the  character  of 
salvage.  But  where  the  vessel  is  not  damaged,  and  a  steam  tug  is  engaged 
to  tow  her  on  ordinary  terms,  and  danger  afterwards  arises  before  the  com- 
pletion of  the  towage  service,  the  question  presents  itself,  how  does  that 
affect  the  obligation  into  which  the  parties  have  already  entered?  In  this 
case,  as  in  every  case  where  there  is  a  pre-existing  contract,  parties  bound 
by  the  contract  must  discharge  the  duties  imposed  upon  them  by  the  con- 
tract without  seeking  for  salvage  remuneration  (h).  Thus,  where  a  contract 
of  towage  is  entered  into  by  a  steam  tug  (r),  she  is  bound,  notwithstanding 


(u)  I7ie  Warrutr,  Lush.  482. 

(a?)  The  Warrior,  Lush.  476. 

(y)  2'he  Branston,  2  Hagg.  3,  n.  In 
that  case  a  ship  homeward  bound  got 
into  distress,  and  a  lieutenant  in  the 
nayy,  a  passenger  on  board,  contributed 
his  senrices  to  navigate  the  ship ;  his 
claim  for  salvage  was  rejected.  See 
The  Vrede,  Lush.  322.  In  the  latter 
case  Dr.  Lushington  said,  "  Services 
rendered  by  passengers  must  have 
occurred  over  and  over  again,  yet 
except  the  cases  of  ITie  Braiuton  and 
The  Salacia,  2  Hagg.  269,  there  is  ap- 
parently no  precedent  in  which  a  claim 
for  salvage  by  a  passenger  has  been 
prosecuted  in  this  Court.*' 

(js)  In  Ntwman  v.  Walten,  S  6.  &  P. 
612,  the  master  and  part  of  the  crew  of  a 
ship  which  was  driven  on  to  the  rocks 
abandoned  her,  and  a  master  mariner,  a 
passenger  on  board,  took  command,  and 
ijrought  her  safely  into  harbour ;  he  was 
held  to  be  entitled  to  salvage.  And  see 
Park  on   Insurance,  303  (8th  ed.).     But 


in  a  case  (JThe  Vrede^  ubi  supra)  where 
passengers  voluntarily  remained  on  board 
after  all  danger  was  over,  and  did  nothing 
more  than  work  at  the  pumps,  the  Court 
held  that  the  services  were  not  such  as  to 
entitle  them  to  salvage.  When  passengers 
on  board  a  ship  render  services  to  anoUier 
ship  or  her  cargo,  they  may  be  entitled  to 
salvage.  The  Hope,  3  Hagg.  425  ;  The 
Perla,  Swa.  230. 

(a)  See  wvra,  p.  130. 

(6)  See  The  True  Blue,  2  W.  Rob.,  at 
p.  180.  The  I.  C  Potter,  L.  R.  3  A.  &  E. 
298. 

(e)  '*  Where  an  engagement  is  made 
for  a  steamer  to  tow  a  ship  from  one 
place  to  another,  the  steamer  is  bound 
by  that  engagement  to  do  all  that  is 
necessary  to  facilitate  the  safe  voyage  of 
the  ship  from  one  place  to  another ; 
and  she  is  to  take  ^e  chance  of  bad 
weather,  which  may  occasion  delay  and 
inconvenience."  Per  Dr.  Lushington, 
Tfte  Gfilatea,  Swa.  349.  But  see  Ths 
White  Star,  L.  R.  1  A.  &  E.  68.       But 
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a  merely  temporary  accident  of  an  ordinary  kind  interrupting  the  towage 
and  endangering  the  vessel  towed,  to  complete  the  stipulated  contract  with 
all  reasonable  skill  and  promptitude,  and  for  so  doing  she  is  not  entitled  to 
aalvage  reward  (d).  In  a  case  where  a  tug  was  employed  to  tow  a  ship, 
and  the  ship,  while  being  towed,  without  any  fault  on  the  part  of  the  tug, 
went  aground  on  a  dangerous  sandbank  and  the  tug  towed  her  off,  it  was 
held  that  the  tug  could  not  sue  for  salvage  (e).  But  where  in  the  perform- 
mance  of  a  contract  of  towage  an  extraordinary  peril  arises  to  the  vessel 
towed,  and  the  tug  renders  assistance  beyond  the  scope  of  her  original 
engagement,  the  towage  service  may  be  converted  into  a  salvage  service. 
The  law  on  this  subject  has  been  laid  down  (/)  by  the  Judicial  Committee 
of  the  Privy  Council  in  the  following  terms :  "  Where  a  steam  boat 
engages  to  tow  a  vessel  for-  a  certain  remuneration  from  one  point  to 
another,  she  does  not  warrant  that  she  will  be  able  to  do  so  under  all  cir- 
cumstances and  at  all  hazards ;  but  she  does  engage  that  she  will  use  her 
best  endeavours  for  that  purpose,  and  will  bring  to  the  task  competent 
akill,  and  such  a  crew,  tackle,  and  equipments  as  are  reasonably  to  be 
expected  in  a  vessel  of  her  class.  She  may  be  prevented  from  fulfilling  her 
contract  by  a  m  major,  by  accidents  which  were  not  contemplated,  which 
may  render  the  fulfilment  of  her  contract  impossible,  and  in  such  case,  by 
the  general  rule  of  law,  she  is  relieved  from  her  obligations.  But  she  does 
not  become  relieved  of  her  obligations  because  unforeseen  difficulties  occur 
in  the  completion  of  her  task ;  because  the  pei'formanoe  of  the  task  is 
intennpted,  or  cannot  be  completed  in  the  mode  in  which  it  was  originally 
intended,  as  by  the  breaking  of  the  ship's  hawser.  But  if,  in  the  discharge 
of  this  task,  by  sudden  violence  of  winds  or  waves,  or  other  accidents,  the 
ship  in  tow  is  placed  in  danger,  and  the  towing  vessel  incurs  risks  and 
performs  duties  which  are  not  within  the  scope  of  her  original  engagement, 
she  is  entitled  to  additional  remuneration  for  additional  services  if  the  ship 
be  saved,  and  may  claim  as  a  salvor,  instead  of  being  restricted  to  the  sum 
stipulated  to  be  paid  for  mei*e  towage.  Whether  this  larger  remuneration 
is  to  be  considered  as  an  addition  to,  or  in  substitution  for,  the  price  of 
towage,  is  of  little  consequence  practically.  The  measure  of  the  sum  to  be 
allowed  as  salvage  would,  of  course,  be  increased  or  diminished  accordingly 
as  the  price  of  the  towage  was  or  was  not  included  in  it.  In  the  cases  on  this 
4snbject  the  towage  contract  is  generally  spoken  of  as  superseded  by  the 
right  to  salvage.  It  is  not  disputed  that  these  are  the  rules  which  are 
acted  upon  in  the  Court  of  Admiralty,  and  they  appear  to  their  lordships 
to  be  founded  in  reason  and  in  public  policy,  and  to  be  not  inconsistent 
with  legal  principles.    The  tug  is  relieved  from  the  performance  of  her 


an  agreement  for  towage  may  be  entirely 
vitiated  by  the  concealment  of  a  material 
circumstance.  If  the  crew  of  a  damaged 
ship  conceal  the  fact  that  the  ship  is 
damaged,  and  so  induce  the  master  of  a 
«team  tog  to  enter  into  an  ordinary 
towage  agreement,  that  agreement  can- 
not be  set  np  in  answer  to  a  claim  for 
«alvaee.  The  Kingaloch^  1  Spks.  265 ;  and 
The  Canora,  L.  R.  1  A.  &  E.  54. 


(<f)  Tlie  AnnapoliSy  Lush.  355. 

(fO  The  Lady  Egidia,  Lush.  513.  But 
see  'The  Pe^hlejf^  Br.  &  L.  80,  where,  in  a 
somewhat  similar  case,  salvage  was  pro- 
nounced for,  the  danger  being  imminent, 
and  the  services  rendered  being  beyond 
the  scope  of  the  contract  to  tow.  And 
see  Th/f  William  Brandt,  2  No.  Ca. 
Supp.  67. 

(/)  The  Minnehaha,  Lush..  335. 
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contract  by  the  impossibility  of  performing  it ;  bat  if  the  performance  of 
it  be  possible,  but  in  the  course  of  it  the  ship  in  her  charge  is  exposed,  by 
unavoidable  accident,  to  dangers  which  require  from  the  tug  services  of  a 
different  class  and  bearing  a  higher  rate  of  payment,  it  is  held  to  be  implied 
in  the  contract  that  she  shall  be  paid  at  such  higher  rate.  To  hold,  on 
the  one  hand,  that  a  tug,  having  contracted  to  tow,  is  bound,  whatsoever 
happens  after  the  contract,  though  not  in  the  contemplation  of  the  parties, 
and  at  all  hazards  to  herself,  to  take  the  ship  to  her  destination  ;  or,  on 
the  other,  that  the  moment  the  performance  of  the  contract  is  interrupted, 
or  its  completion  in  the  mode  originally  intended  becomes  impossible,  the 
tug  is  relieved  from  all  further  duty,  and  at  liberty  to  abandon  the  ship 
in  her  charge  to  her  fate  ; — would  be  alike  inconsistent  with  the  public 
interests.  The  rule  as  it  is  established  guards  against  both  inconveniences^ 
and  provides  at  the  same  time  for  the  safety  of  the  ship  and  the  just 
remuneration  of  the  tag.  The  rule  has  been  long  settled ;  parties  enter 
into  towage  contracts  on  the  faith  of  it ;  and  we  should  be  extremely  sorry 
that  any  doubt  should  be  supposed  to  exist  upon  it.  It  is  said  that  it  has 
never  been  brought  before  us  for  decision.  If  so,  considering  how  often 
the  rule  has  been  acted  upon,  the  necessary  inference  is  that  it  has  never 
been  made  the  subject  of  appeal  because  it  has  been  universally  acquiesced 
in.  Whether  the  circumstances  in  each  particular  case  are  sufficient  to 
turn  towage  into  salvage  must  often  be  a  subject  of  great  doubt,  as  it  is 
in  the  present  case  "  (g). 

In  a  subsequent  case  the  master  of  a  steam  tug  agreed  to  tow  a  ship  at 
sea  into  port  and  took  her  in  tow.  During  the  performance  of  the  towage 
a  hurricane  arose  and  both  the  steam  tug  and  the  ship  in  tow  were  in 
serious  danger.  The  master  of  the  steam  tug  continued  to  tow  her  during 
the  hurricane,  and  by  so  doing  prevented  her  drifting  upon  a  lee  shore. 
Afterwards  the  weather  moderated,  and  the  steam  tug  completed  the 
performance  of  the  agreement  by  bringing  the  ship  into  port.  The  Judge 
of  the  Court  of  Admiralty  held  that  the  owners,  masters,  and  crew  of  the 
steam  tug  were  entitled  to  salvage  reward  (A). 

Persons  engaged  as  pilots  are  entitled  to  nothing  more  than  pilotage 
remuneration   for  ordinary  pilotage  services  (i).     Their    occupation    is 


{g)  But  if  the  tug,  by  wilful  miscon- 
ductf  or  negligence,  or  by  the  want  of 
that  reasonable  skill  which  is  implied  in 
the  towage  contract,  contributes  to  the 
danger,  she  can  have  no  claim  to  salvage. 
The  Minjwfuihaj'ubi  *upra.  And  under 
the  present  practice  the  owners  of  the 
vessel  in  tow  may,  if  they  have  sustained 
loss  by  the  tug  having  negligently  per- 
formed her  towage  contract,  successfully 
set  up  against  the  claim  of  the  tug  for 
salvage  a  counterclaim  for  the  loss  so 
sustained.  21ie  Robert  Diron^  5  P.  D.  54. 
But  the  counterclaim  will  not  be  success- 
ful  if  the  master  of  the  ship  towed  might, 
by  the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  the  tug's 
negligence  and  ought  to  have  done  so. 
The  AUair,  [1897]  P.  105.    See  Smith  v. 


The  St.  Laiorence  Tow  Boat  Co.^  L.  R.  5 
P.  C.  308.  For  cases  in  which  towage 
service  has  been  converted  into  salvage, 
see  The  Galatea,  Swa.  849 ;  The  Albion, 
Lush.  282  ;  The  Pericles,  Br.  &  L.  80 ; 
The  Saratoga,  Lush.  318  ;  The  White  Star, 
L.R.1  A.&E.68;  The  I.  C.  PaUer,h,  K  ^ 
A.  &  E.  292;  The  Fire  Steel  Barges, 
15  P.  D.  142  :  where  it  has  not.  The 
Annapolis,  Lush.  355  ;  The  Lady  JCgidia, 
lb,  613  ;  The  Edward  Hawkins,  lb.  615  ; 
The  Strathnarer,  1  App.  Cases,  58 ;  The 
Robert  Dixon,  6  P.  D.  54  ;  The  Liverpool^ 
[1893]  P.  164. 

(A)  The  I.  a  Pi  tier,  L.  R.  3  A.  &  E. 
292  ;  The  Westbnm,  8  Asp.  130. 

(/)  The  General  Palmer,  2  Hagg.  176  ; 
The  EntervHse,  lb.  178,  n.  ;  T)te  Columbns, 
lb.,  n. ;  The  Joseph  Harvey,  1  C.  Rob.  806  ; 
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necessarily  attended  with  some  degree  of  peril,  bat  it  is  in  consideration 
of  this  that  the  ordinary  rate  of  pilotage  is  fixed  on  a  liberal  scale,  and 
they  are  ander  an  obligation  to  discharge  their  duties,  in  spite  of  the 
ordinary  hazards  of  their  calling,  without  seeking  for  any  extraordinary 
reward.  Pilots,  therefore,  though  they  contribute  to  the  safety  of  the  ship, 
are  not  under  ordinary  circumstances  entitled  to  claim  salvage.  But  where 
their  services  are  required  in  an  extraordinary  emergency,  and  they  are 
called  upon  to  act  out  of  the  line  of  their  ordinary  duty  (A;),  pilotage 
services  rendered  by  them  may  partake  of  the  character  of  salvage.  Thus 
it  is  a  settled  doctrine  of  Admiralty  law  that  pilots  are  not  bound  to  go  on 
board  of  vessels  in  distress  to  render  services  for  mere  pilotage  reward. 
They  are  entitled  to  say,  when  they  go  on  board  vessels  which  are  not  sea- 
worthy, and  therefore  in  a  state  of  danger,  **  We  do  not  come  in  the 
character  of  pilots  only,  but  also  in  the  character  of  salvors  " ;  and  in  such 
cases  they  are  not  to  be  debarred  from  receiving  the  compensation  that 
others  who  are  not  pilots  would  receive  (/).  And  even  when  they  go  on 
board  vessels  which  are  seaworthy,  and  are  required  to  incur  risk  such  as  a 
pilot  could  not  be  reasonably  expected  to  perform  for  ordinary  pilot  fees, 
they  are  entitled  to  salvage  reward  (m).  So  a  pilot,  when  engaged  as  pilot 
on  board  a  ship,  if  called  upon  in  any  emergency  to  perform  services 
necessary  for  the  safety  of  the  ship  not  strictly  within  his  duties  as  pilot, 
may  be  entitled  to  additional  remuneration  in  the  nature  of  salvage  for 
those  services  (n).     But  it  is  not  every  slight  exertion  on   the  part  of 


The  Jonge  Andries,  8wa.  229,  308  ;  TJie 
Funchul,  3  Hagg.  386,  n. ;  Tlie  .JColwt, 
L.  R.  4  A.  &  E.  29  ;  The  Monarchy  12 
P.  D.  5  ;  Thft  Santiago,  9  Asp.  147.  ISee 
also  The  Anders  Knape^  4  P.  D.  213.  In 
some  pilotage  districU  there  are  special 
i^gulations  in  force  affectiug  the  claims 
of  pilots  to  salvage.  It  is  not  atiusual  to 
provide  that  no  claim  shall  be  made  by  a 
pilot  for  salvage  without  the  consent  of 
the  board  by  which  he  is  licensed.  See 
the  Bristol  Channel  Pilot  Act,  1861  (24 
k  25  Vict.  c.  ccxxjtvi.),  s.  37  ;  The  Mersey 
Dock  Acts  Consolidation  Act,  1858  (21  k, 
22  Vict.  c.  xcii.),  s.  163.  A  service  which 
would  be  pilotage  only  in  the  case  of  a 
duly  licensed  pilot  may  become  salvage 
when  voluntarily  performed  by  others  in 
aplace  where  there  are  no  licensed  pilots. 
The  Mosehaugh,  1  Spks.  267  ;  The  Eugenie, 
3  No.  Ca.  480.  But,  although  the  Court 
will  look  with  considerable  indulgence  on 
the  efforts  of  persons  offering  their  ser- 
vices to  vessels  in  distress  where  there  are 
no  other  individuals  on  the  spot  capable 
of  rendering  more  efficient  assistance, 
different  considerations  apply  to  the 
conduct  of  individuals  who  assume  the 
character  of  salvors  when  there  are  other 
persons  at  hand  more  competent  to  dis- 
charge those  duties.  The  Dygden,  1 
Ko.  Ca.  115.  Where  persons  who  are 
not  pilots,  by  assuming  the  character  of 
pilots,  get  themselves  engaged  as  pilots, 
they  are  not  entitled  to  higher  remunera- 


tion than  pilots  would  be  entitled  to.  Ths 
Columbus,  2  Hagg.  178,  n. ;  The  (EoIhm^ 
L.  K.  4  A.  &  £.  29,  where  it  was  held  that 
a  waterman  who  had  agreed  to  assist  as 
pilot  in  navigating  a  vessel  in  the  English 
Channel,  having  taken  upon  himself  to 
discharge  the  duties  of  a  pilot,  could  not 
throw  aside  the  character  he  had  assumed, 
and  claim  as  a  salvor  in  circumstances 
where  a  licensed  pilot  could  not  have 
done  so. 

(A)  Pilotage  service  rendered  to  a  vessel 
out  at  sea,  and  beyond  the  limits  of 
pilotage  ground,  may  assume  the  charac- 
ter of  salvage.  The  Hedung,  1  Spks.  19. 
Bee  The  Aglaia,  13  P.  D.  160. 

(0  The  Frederick,  1  W.  Rob.  17  ;  The 
Hebe,  2  W.  Rob.  246  ;  The  Jonge  Andrieg, 
Swa.  229,  303  ;  The  hidvstry,  3  Hagg. 
203  ;  Tlie  Elizabeth,  8  Jur.  365  j  The 
King  Oscar,  6^0,  Ca.284  ;  Tlie  Johannet, 
note  to  6  No.  Ca.  288  ;  The  Anders KnajMt, 
4  P.  D.  213.  And  see  Hobart  v,  Drogan, 
10  Peters  (35  U.S.)  108. 

(/w)  AkerbloM  v.  Price,  7  Q.  B.  D.  129. 

(»)  The  (General  Palmer,  2  Hagg.  176  ; 
The  Jonge  Aftdriex,  11  Moo.  P.  C.  C.  313  ; 
TJte  Hebe,  2  W.  Rob.  247.  "A  pilot, 
though  he  may  have  been  originally  em- 
ployed as  a  pilot,  to  render  pilotage 
services  to  a  vessel  not  in  distress,  may  yet 
recover  salvage  reward,  provided  circum- 
stances supervene  to  alter  the  character 
of  the  service."  Per  Sir  Robert  Phillimore, 
The  .^olvs,  L.  R.  4  A.  &  E.  29. 
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pilots,  beyond  their  pilotage  services,  that  will  entitle  them  to  salvage 
remnneration,  and  the  Court  will  in  general  discourage  the  attempt  to 
convert  pilotage  into  salvage  services  (o). 

Where  vessels  sail  as  consorts  and  under  an  agreement  to  i-ender  mutual 
assistance,  the  Court  will  not  entertaiu  a  claim  of  salvage  for  services 
rendered  by  one  to  the  other  (/;).  But  as  salvage  is  a  right  highly  favoured 
in  law,  the  agreement  upon  which  a  claim  to  exemption  from  the  payment 
of  salvage  is  founded  ought  to  be  clearly  proved  (g) ;  it  will  not  be  inferred 
simply  from  the  fact  that  the  vessels  were  engaged  in  the  same  trade,  or 
even  in  the  same  service  (r). 

Where  two  ships  belong  to  the  same  owner,  he  cannot  claim  in  respect  of 
salvage  services  rendered  by  the  one  ship  to  the  other.  But  the  owner  of 
a  ship  may  claim  for  salvage  services  I'endered  to  another  ship  owned  by 
the  person  to  whom  he  has  let  the  salving  ship  on  charter  («),  unless  the 


(p)  Tlie  Jotige  AndrieM,  Swa.  226,  229. 
**  But  if  you  engage  a  pilot,  and  he  lends  a 
hand  in  consequence  of  the  necessity  of  the 
case,  arising  from  the  winds  becoming 
more  boisterous  than  they  were  before, 
and  everything  which  is  not  strictly 
pilotage  is  to  be  construed  into  salvage, 
masters  should  be  exceedingly  cautious 
how  they  allow  a  pilot  to  touch  a  single 
rope,  or  to  do  anything  more  than  give 
directions."  Per  Dr.  Lushington.  See 
also  the  same  case  on  appeal,  Swa.  303. 

(/;)  The  Zephyr,  2  Hagg.  43.  Lord 
StoweU,  in  giving  judgment  in  that  case, 
said  :  **  These  vessels  sailed  not  only  as 
consorts,  but  as  consorts  under  a  special 
agreement  to  give  mutual  protection.  .  .  . 

1  am  informed  by  the  gentlemen  of  the 
Trinity  House  whose  attention  has  been 
occupied  upon  this  case,  and  who  are  well 
experienced  in  contracts  of  the  nature  in 
question,  that  it  is  agreeable  to  well- 
established  usage  for  vessels  in  the  Hon- 
duras trade  to  sail  together  on  under- 
standings of  this  sort,  and  that  such 
agreements  are  supported  by  general 
convenience  and  benefit.'* 

(^)  "  I  confess  I  think  that  the  claim 
of  being  discharged  from  a  liability  to 
salvage  is  one  which  a  Court  would  not 
be  justified  in  admitting,  unless  the  dis- 
charge appeared  in  express  terms.  A  clear 
and  general  right  ought  not  to  be  ousted 
by  questionable  expressions  and  violent 
couHt  ructions."  Per  Lord  StoweU,  Tlie 
Waterlito,  2  Dods.  436.  See  The  Margaret, 

2  Hagg.  48,  n.,  where  the  evidence  was 
held  insuflScient  to  prove  a  custom  that 
vessels  engaged  in  the  whale  fishery 
should  render  mutual  assistance  gratui- 
tously. In  Tlte  Sicatt,  1  W.  Rob.  70,  it 
was  held,  assuming  the  existence  of  the 
custom,  that  it  coukl  not  apply  to  a  case 
where  the  salving  ship,  a  whaler,  was  not 
engaged  in  any  joint  enterprise  with  the 
ship  salved,  also  a  whaler,  but  sailed  long 
after  her,  and  for  the  express  purpose  of 
going  to  her  rescue.  In  the  case  of  T?te 
Harriot,    1    W.    Rob.    439,    the     Court 


directed  an  issue,  to  be  tried  at  law,  in 
the  following  terms  :  "  Whether  there 
was,  on  November  2nd,  1858,  a  custom  or 
usage  amongst  persons  engaged  in  the 
South  Sea  fishery,  whilst  so  engaged  in 
the  South  Seas,  that  salvage  should  not 
be  paid  for  ordinary  salvage  services 
rendered  by  one  vessel  to  another  ? "  The 
jury  found  in  the  affirmative.  From  the 
form  of  the  issue  it  would  appear  as 
though  the  Court  considered  that  a  dis- 
tinction might  exist  between  ordinary 
salvage  services  and  extraordinary  salvage 
services.  No  doubt  a  custom  may  be 
limited  in  its  operation,  and  an  agreement 
cannot  go  beyond  the  intention  of  the 
parties ;  but  it  is,  it  is  submitted,  an 
exceedingly  difficult  thing  to  draw  a 
definite  line  between  salvage  services  of 
an  onlinary  and  of  an  exti-aordinary 
nature.  Where  the  custom  is  limited  to 
ships  belonging  to  a  particular  port,  it 
will  not  be  extended  to  other  ships.  The 
Bsd  Rit^rer,  3  W.  Rob.  150.  As  to  mutu- 
ality of  benefit  being  necessary  to  give 
force  to  the  custom,  see  The  Africa, 
1  Spks.  299. 

(r)  The  Waterloo,  2  Dods.  438,  443; 
The  Portia,  9  Jur.  167.  But  when  vessels 
are  associated  in  some  degree  in  a  common 
interest,  they  do  not  stand  so  inde|>endent 
of  each  other  as  ships  faUing  only  acci- 
dentally into  the  way  of  rendering  such 
assistance ;  and  this  will  be  taken  into 
account  in  fixing  the  amount  of  the 
reward.  See  Tlie  7yelaw»ey,  4  C.  Rob.  228  ; 
The  Ganges,  1  No.  Ca.  90;  The  Two 
Frie^ufg.  S  Jm.  1011. 

(j»)  The  Waterloo,  2  Dods.  434.  Lonl 
StoweU  there  said  :  '*  It  has  been  aUeged 
and  contended  that  cases  of  salvage  arise 
only  where  the  ships  belong  to  different 
persons,  but  that  here  they  belong  to  the 
same  persons  ;  and  if  that  were  the  fact, 
the  absurdity  would  follow  of  the  same 
person  paying  to  himself.  But  the  fact  is 
directly  the  reverse,  for  the  ship  saved 
belongs  to  the  East  India  Company,  and 
the  ship  which  performed  the  service  to 
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charter-party  amounts  to  a  demise  of  the  ship  (/).  Salvage  may  be  due  to 
the  owner  of  a  ship  for  services  rendered  by  his  vessel  to  cargo  laden  on 
board  another  vessel  belonging  to  him,  so  long  as  the  necessity  for  the 
salvage  services  has  not  arisen  from  any  default  or  breach  of  contract  on 
his  part  {u).  Where  a  part-owner  of  the  salving  ship  has  an  interest  in  the 
vessel  salved,  his  co-owners  and  the  crew  of  the  salving  vessel  may  sue  for 
salvage  (x).  Where  ships  belong  to  the  same  person  and  salvage  services 
are  rendered  by  the  one  to  the  other,  the  master  and  crew  of  the  vessel 
rendering  the  services  are  entitled  to  recover  for  salvage  remuneration, 
provided  the  services  rendered  are  not  within  the  scope  of  the  duties  they 
are  bound  by  their  contract  of  service  to  perform  (j/).  And  even  in  cases 
where  the  assistance  rendered  has  been  in  the  nature  of  towage  and  the 
services  of  the  crew  have  been  of  the  same  character  as  their  ordinary 
duties  and  entailing  little,  if  any,  extra  labour,  some  remuneration  has  been 
decreed  (2). 

Persons  acting  in  an  official  capacity  have  no  right  to  salvage  reward  for  Public  officers 
services  rendered  strictly  within  the  limits  of  their  duty.     If,  however,  ^^^*^  ^^^^ 
they  go  beyond  the  limits  of  their  official  duty  in  giving  extraordinary  official 
assistance,  they  are  entitled  to  be  considered  as  salvors  (a).    Officers  of  the  service. 
coastguard  and  their  men  have  various  duties  in  respect  of  wrecks  and  ^g^cowN^ 
casualties  at  sea  imposed  upon  them  by  statute  and  by  the  instructions  guard, 
issued  by  the  Board  of  Trade.    There  are  special  provisions  with  reference 
to  their  remuneration  for  these  services,  and  for  such  services  they  are  not 
entitled  to  claim  more  than  the  appointed  fees  (b).    But  if  they  incur  risk, 

other  individuals,  who  let  her  upon  freight 
to  the  company,  and  under  a  particular 
charter,  but  which  charter,  of  course, 
leaves  the  property  in  the  vessel  exactly 
where  he  found  it,  and  in  all  respects, 
where  the  engagements  of  the  charter- 
party  do  not  apply,  as  independent  a 
property  as  that  in  any  other  vessel 
whatever.  The  commander,  officers,  and 
crew  are  aU  appointed  by  the  owner ; 
they  cannot  be  transferred  to  a  company's 
ship  at  the  pleasure  of  the  company.'* 

(f)  The  Maria  Jam^  14  Jur.  857.  See 
The.  Alfm,  Swa.  189  :  The  Collier,  L.  R. 
1  A.  &  E.  8,S  ;  and  The  Sappho,  L.  R.  8 
P.  C.  690,  693. 

(«)  The  Miranda,  L.  R.  3  A.  &  E.  561  ; 
The  QUftfruin,  10  P.  D.  103  ;  Tlie  Cargo 
ex  J^aerte*,  12  P.  D.  187.  See  also 
Scaramanga  v.  Martin,  1  C.  &  £.  600, 
80  L.  T.  Journal,  78.  In  the  case  of  The 
Miranda,  a  vessel  carrying  cargo  under 
bills  of  lading,  which  contained  among 
the  excepted  perils  "accidents  from 
machinery,"  became  disabled  at  sea  in 
consequence  of  her  machinery  breaking 
down.  Another  vessel  belonging  to  the 
same  owners  towed  her  into  safety,  and  it 
was  held  that  the  owners  of  the  salving 
Teasel  were  entitled  to  claim  against  the 
cargo  salvage  remuneration  for  the  ser- 
vices rendered  to  the  cargo,  and  that  the 
master  and  crew  were  entitled  to  recover 
salvage  remuneration  against  the  dis- 
abled vessel,  her  freight  and  cargo.    See 


also  Dunean  v.  The  Dundee,  Perth  and 
London  Shipping  Cb„  5  Sess.  Ca.  4th 
Series,  742,  where  the  master  of  the 
salved  vessel  was  guilty  of  misconduct 
whereby  she  was  stranded,  and  had  to 
take  salvage  assistance,  and  it  was  held 
that  the  salvors  were  entitled  in  an  action 
in  personam  against  the  owners  of  the 
salved  ship  to  recover  salvage  remuneration 
in  respect  of  the  salvage  services  rendered 
to  the  cargo  on  board  the  salved  ship. 

(a?)  The  Caroline,  Lush.  334.  The  sum 
due  wiU  be  computed  by  deducting  from 
the  value  of  the  entire  service  the  share 
which  would  have  been  due  to  such  part- 
owner  if  he  could  have  joined  as  plaintiff. 
lb. 

(y)  The  Sappho,  L.  R.  3  P.  C.  690  ;  The 
Carlotta,  Mitchell's  Maritime  Register, 
1883,  p.  780. 

(z)  The  Agamemnon,  5  Asp.  92 ;  Mit- 
chell's Maritime  Register,  p.  525. 

(a)  In  the  case  of  The  AquUa,  1  C.  Rob. 
46,  where  a  magistrate  claimed  salvage, 
Lord  StoweU  observed  :  "  It  wiU  be 
necessary  to  inquire  what  has  been  the 
extent  of  this  gentleman's  services :  if 
they  amoirnt  only  to  the  ordinary  dis- 
charge of  his  duty,  I  shaU  be  disposed  to 
leave  him  to  the  general  reward  of  aU 
good  magistrates — the  fair  estimation  of 
his  countrymen,  and  the  consciousness  of 
his  own  right  conrluct."  See  Tlie  Cynthia, 
16  Jur.  748  ;  The  Vine.  2  Hagg.  1. 

(h)  See  Instructions  issued  by  the  Board 
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or  undertake  labour  beyond  the  scope  of  the  duties  committed  to  them,— if 
they  actually  put  out  to  sea,  and  with  risk  and  effort  save  lives  or  property 
from  a  wrecked  vessel,  they  may  he  entitled  to  salvage  in  the  same  manner 
and  to  the  same  extent  as  other  salvors  (r).  The  official  receiver  of  wreck 
can  never  be  entitled  to  salvage  in  respect  of  **  wreck,'*  because  it  is  his 
special  duty  to  use  his  utmost  exertions  to  save  and  protect  wreck  (d).  But 
with  respect  to  other  services  rendered  by  him  in  the  nature  of  salvage,  his 
claim  to  salvage  remuneration  rests  upon  a  similar  basis  to  the  claims  of 
coastguardsmen. 

Although  there  is  a  general  obligation  upon  the  officers  and  crew  of 
King's  ships  to  assist  all  vessels  in  distress  («),  yet  it  has  been  considered 
consistent  with  public  policy  to  allow  them  to  claim  salvage  reward  for 
salvage  services  rendered  by  them  (/).  But  the  Court  will  not  recog- 
nize salvage  services  rendered  by  persons  of  this  class  unless  they  are  of 
an  important  and  meritorious  character  (^),  and  no  claim  for  salvage 
services  by  the  commander,  or  crew,  or  part  of  the  crew  of  any  of  His  Majesty's 
ships  shall  be  finally  adjudicated  upon  unless  the  consent  of  the  Admiralty  (h) 


of  Trade  to  receivers  of  wreck,  and  to 
officers  of  the  customs  and  the  coast- 
guard, 1865  [new  ed.,  1895]  ;  M.  S.  Act, 
1894,  s.  668.  The  same  remedies  exist  for 
the  recovery  of  the  authorized  fees  and 
expenses  as  a  salvor  has  for  salvage  due  to 
him.  The  M.  S.  Act,  1894,  s.  567.  As  to 
salvage  claims  by  the  crews  of  the  life- 
boats belonging  to  the  National  Lifeboat 
Institution,  see  77te  Alanchester  City^ 
Shipping  Gazette  Summary  for  1899, 
p.  59. 

(r)  The  London  Merchant ^  3  Hagg. 
394;  Silrer  Bullion,  2  Spks.  70.  See 
Instructions  issued  by  the  Board  of 
Trade,  1895,  art.  169;  The  aifton,  3 
Hagg.  117.  As  to  the  meaning  of  the 
word  wreck,  see  po»t,  p.  145,  n.  (t), 

(d)  See  the  M.  S.  Act,  1894,  s.  567. 
"  It  is  clear  that  he  cannot  claim  salvage 
for  any  of  the  duties  imposed  on  him  by 
the  Act,  for  which  certain  fixed  fees  are 
to  be  paid  It  can,  therefore,  only  be 
in  very  special  cases,  where  he  incurs 
some  risk,  or  undertakes  some  labour  or 
expense,  altogether  beyond  the  scope  of 
his  duties  as  receiver,  that  he  can  make 
any  claim  to  salvage.  No  powers  which 
he  possesses  as  receiver  must  be  used  to 
determine  or  enforce  his  own  claims  to 
salvage.  If  they  are  disputed  he  must  at 
once  report  the  case  to  the  Board  of 
Trade."  Instructions  issued  by  Board  of 
Trade,  1895.  art.  168. 

(0  See  Cargo  ex  Woosung,  1  P.  D. 
260,  269. 

(/)  The  Mary  Ann,  I  Hagg.  158  ; 
Thff  WiUons,  1  W.  Rob.  172;  The 
LimUa,  1  Dods.  817;  The  Tlietit,  3 
Hagg.  14,  2  Knapp,  390;  The  Lustre, 
3  Hagg.  154;  The  Ewell  Grove,  lb. 
209;  The  Mary  Pleatantt,  Swa.  224; 
The  Earl  of  JSglinfon,  Swa.  7  ;  The 
Charlotte  Wylie,  5  No.  Ca.  4.     In  the 


case  of  The  Romlie,  I  Spks.  189,  Dr. 
Lushington  said  as  follows  :  "  I  think 
that  continuing  to  allow  Her  Majef^ty's 
officers  and  those  under  their  command 
to  obtain  a  reward  where  they  do  render 
beneficial  services,  frequently  at  great 
risk  and  peril,  and  sometimes  where  the 
commander  incurs  great  responsibility, 
is  not  merely  an  act  of  justice,  but  most 
advantageous  to  the  mercantile  marine  of 
this  country.  Say  what  you  will,  so  long 
as  human  motives  operate  on  conduct, 
unless  you  give  a  reward,  yon  must  take 
away  all  incitement  to  service.  It  is  all 
very  well  to  talk  of  the  abstract  question 
of  fulfilling  duty  and  obeying  commands, 
and  I  have  no  doubt  that,  so  long  as  men 
can  execute  the  duty  and  perform  the 
commands  entrusted  to  them,  they  will 
do  so;  but  in  cases  of  doubt  and  diffi- 
culty, and  where  great  and  extraordinary 
exertions  have  to  be  made,  reward  accord- 
ing to  human  exertions  is  the  only  great 
stimulus  to  their  performance." 

(g)  See  the  judgment  in  The  Francis 
and  Eliza,  2  Dods.  118;  the  judgment 
in  The  Rapid,  3  Hagg.  421  ;  Cargo  ex 
IHysses,  13  P.  D.  205.  By  an  Older  of  the 
Board  of  Admiralty  (Jan.  30, 1852),  officers 
of  Queen's  ships  are  directeid  not  to  make 
any  claim  for  salvage  services  rendered 
to  vessels  in  distress,  unless  the  service  has 
been  really  important  or  accompanied 
with  hazard.  (See  also  the  Queen's  Regu- 
lations and  Admiralty  Instructions,  1879, 
ch.  41.) 

(A)  The  Lonls  Commissioners  of  the 
Admiralty.  See  the  Interpretation  Act, 
1889  (52  &  53  Vict.  c.  63),  s.  12  (4).  By 
the  2nd  sub-section  of  sect.  557  of  the 
M.  S.  Act,  1894.  any  document  purporting 
to  give  the  consent  of  the  Admiralty  for 
the  pur|  ose  of  this  section,  and  to  be 
signed  by  the  Secretary  to  the  Admiralty 
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to  the  prosecntion  of  that  claim  is  proved  (i).  In  such  oases  it  is  only 
as  a  reward  for  personal  services,  or  as  compensation  for  personal  loss 
and  expense,  that  salvage  will  be  awarded,  for  it  is  expressly  provided 
by  the  Merchant  Shipping  Act,  1894,  that,  in  cases  where  salvage  services 
are  rendered  by  any  ship  belonging  to  Her  Majesty,  or  by  the  commander 
or  crew  thereof,  no  claim  shall  be  allowed  for  any  loss,  damage,  or  risk 
caused  to  any  ship  belonging  to  Her  Majesty,  or  to  the  stores  thereof,  or 
for  the  nse  of  any  stores  belonging  to  Her  Mh jesty,  or  for  any  other  expense 
or  loss  sustained  by  Her  Majesty  by  reason  of  such  services  (k). 

Having  thus  considered  the  general  nature  of  salvage  services,  we  shall 
now  proceed  to  treat  of  the  jurisdiction  which  the  Court  exercises  over 
claims  for  salvage,  of  the  principles  apon  which  it  acts  in  fixing  the  amount 
of  ^e  reward,  and  of  other  matters  incident  to  proceedings  to  enforce 
salvage  claims. 

The  locality  in  which  the  services  were  performed  originally  determined  The  original 
the  jurisdiction  of  the  Court  of  Admiralty  in  salvage  cases,  and  unless  the  ^y^ge 
services  were  performed  on  the  high  seas  the  Court  had  no  jurisdiction  (/),  {Je  Coifrt*^ 


or  on  his  behalf,  shaU  be  eyidence  of  that 
consent. 

(i)  The  M.  S.  Act,  1894,  8.567,  sab-s.  1. 
See  THe  Alma,  Lush.  380,  and  Cargo  ex 
Woontng,  1  P.  D.  262,  as  to  the  nsoal  form 
in  which  the  consent  is  given. 

(k)  Sect  657,  sub-sect.  I.  See  The 
Rosalie,  1  Spks.  188;  The  WiUons,  1 
W.  Rob.  173  ;  The  Iodine,  3  No.  Ca.  141  ; 
The  Earl  of  Eglinton,  Swa.  7.  A  steam 
tug  vested  in  the  Board  of  Trade  under 
the  24  &  25  Vict.  c.  47,  and  used  by  the 
Board  of  Trade  for  harbour  purposes,  was 
not  within  either  sect.  484  or  485  of  the 
M.  S.  Act,  1854,  and  the  Board  of  Trade 
is  not  precluded  from  recovering  salvage 
for  tlie  services  rendered  by  the  vessel 
herself,  and  the  claim  of  the  master  and 
crew  of  the  vessel  for  salvage  services  may 
be  adjudicated  upon  without  the  consent 
of  the  Admiralty.  Tlie  Oybele,  2  P.  D. 
224  ;  8  P.  D.  8.  In  recent  cases  where 
salvage  remuneration  has  been  awarded 
for  services  rendered  by  the  commanders, 
officers,  and  crews  of  ships  belonging  to 
the  Bombay  Marine,  the  consent  of  the 
Admiralty  has  been  previously  obtained 
to  the  claims  being  adjudicated  upon 
{The  Cargo  ex  Woosung,  1  P.  D.  262  ;  The 
I)alkou9ie,  1  P.  D.  271),  and  it  would 
appear  that  such  ships  are  to  be  regarded 
as  in  the  same  position  as  ships  belonging 
to  His  Majesty.  As  to  the  status  of 
vessels  belonging  to  the  Indian  Marine 
Service,  see  now  the  Indian  Marine  Service 
Act,  1884  (47  &  48  Vict.  c.  38).  The 
owners,  master,  and  crew  of  a  ship 
chartered  to  the  Government  and  carrying 
Ck>vemment  stores  are  ordinarily  entitled 
to  recover  for  salvage  services  rendered 
by  the  ship.  The  Bertie,  6  Asp.  26.  The 
M.  S.  Act,  1894,  provides  that  where 
salvage  services  have  been  rendered  by  a 
King*8  ship  abroad,  certain  proceedings 


may  be  adopted  to  secure  the  pavment  of 
salvage.  If  the  commander  of  the  King's 
ship  which  has  rendered  salvage  services 
is  justified  by  the  circumstances  of  the 
case  in  detaining  the  property  saved  at 
all,  he  is  to  take  the  property  to  some 
port  where  there  is  either  a  consular 
officer,  or  a  Colonial  Court  of  Admiralty, 
or  a  Vice- Admiralty  Court  (s.  558 J.  The 
consular  officer  or  judge  is  to  fix  the 
amount  for  which  a  bond  is  to  be  given 
by  the  owner,  master,  or  person  in  charge 
of  the  property  (s.  559).  The  bond  is 
made  binding  on  the  owners  of  the  ship, 
freight,  and  cargo  (s.  560).  On  the 
execution  of  the  bond  the  right  of  deten- 
tion is  to  cease,  except  in  certain  cases 
provided  for  (ss.  569,  560).  The  consular 
officer  or  judge  is  to  transmit  all  docu- 
ments, &c.,  to  the  High  Court  in  England 
or  to  the  Colonial  Court  of  Admiralty,  or  to 
the  Vice- Admiralty  Court  where  the  bond 
is  to  be  enforced,  as  the  case  may  be  (s.  561, 
sub-s.  4).  The  bond  must,  except  by 
agreement,  be  adjudicated  upon  by  the 
High  Court  in  England :  and  power  is 
given  to  the  High  Court  in  England  to 
enforce  any  such  bond  given,  in  pursuance 
of  the  Act,  in  any  Colonial  Court  of 
Admiralty  or  any  Vice- Admiralty  Court  in 
any  part  of  the  King's  dominions.  All 
Courts  in  Scotland,  Ireland,  and  the  islands 
of  Jersey,  Guernsey,  Aldemey,  Sark,  and 
Man,  exercising  Admiralty  jurisdiction, 
are  to  assist  the  High  Court  in  England  in 
enforcing  any  such  bond  (s.  661,  sub-ss.  1 
&  2).  It  is  further  provided  by  the  662nd 
section  that  any  such  salvor  (defined  by 
s.  742)  who  elects  not  to  proceed  under  the 
Act  is  to  have  no  power  to  detain  the  pro- 
perty, but  *raay  proceed  otherwise  for  the 
enforcement  of  his  salvage  claim  as  if  the 
Act  had  not  passed. 

(/)  The   Two  I'Viend*,  1  C.  Rob.  283  ; 
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^**M^R^^^    But  the  jurisdiction  has  been  gradually  extended  by  various  statutes  (w)^ 
Act,  1894.        ^^^  ^^^'  ^7  ^^^  565th  section  of  the  Merchant  Shipping  Act,  1894.  it  i» 

provided  that,  subject  to  certain  provisions  contained  in  the  Act  which 

will  presently  be  noticed,  the  High  Court  shall  have  jurisdiction  to  decide 

upon  all  claims  whatsoever  relating  to  salvage,  whether  the  services  in 

respect  of  which  salvage  is  claimed  were  performed  upon  the  high  seas  or 

within  the  body  of  any  county,  or  partly  on  the  high  seas  and  partly  within 

the  body  of  any  county,  and  whether  the  wreck  in  respect  of  which  salvage 

is  claimed  is  found  on  the  sea  or  on  the  land,  or  partly  on  the  sea  and  partly 

on  the  land.    Salvage  in  this  section  includes  all  expenses  properly  incurred 

in  the  performance  of  such  services  (n). 

Statutory  As  already  pointed  out  (o),  the  Court  had  originally  no  jurisdiction  to  award 

^  \^ud?r°  ^  salvage  for  the  preservation  of  life  alone,  but  by  statute  powers  have  been 

salvage.  conferred  upon  the  Court  to  decree  life  salvage  (p).    The  544th  section  of 

the  Merchant  Shipping  Act,  1894,  provides  (sub-sect.  1)  that  where  services 
are  rendered  wholly  or  in  part  within  British  waters  in  saving  life  from  any 
British  or  foreign  vessel  or  elsewhere  from  any  British  vessel  (q),  there  shall 


27te  Mennor,  6  C.  Rob.  39  ;  Jta/t  of 
J'imber,  2  W.  Rob.  251  ;  and  see  Ths 
KiTUf  V.  Forty-ntnt  Caskn  of  Brandy^ 
3  Hagg.  257  ;  The  Public  OpiniwHy  2 
Hagg.  398. 

(m)  By  the  statute  1  &  2  Geo.  4,  c.  76, 
8.  31,  it  was  declared  that  in  cases  of 
salvage  between  high  and  low  water 
mark  the  Admiralty  Court  and  the 
Courts  of  Record  at  Westminster  should 
have  concurrent  jurisdiction.  By  the 
statute  3  &  4  Vict.  c.  65,  s.  6,  jurisdiction 
was  given  to  the  Court  over  all  claims  in 
the  nature  of  salvage  to  any  ship  or  vessel, 
whether  within  the  body  of  a  county  or 
on  the  high  seas  ;  and  by  the  9  &  10  Vict. 
c.  99,  s.  40,  now  repealed,  a  similar  juris- 
diction to  that  confeiTcd  by  the  M.  S.  Act, 
1894,  s.  565,  was  given. 

(7i)  See  the  definition  contained  in  the 
latter  part  of  the  510th  section  of  the 
M.  S.  Act,  1894. 

ip)  Svproy  p.  130. 

Cp)  llie  M.  S.  Act,  1894,  ss.  544,  545  ; 
The  Admiralty  Court  Act,  1861,  s.  9. 
Provisions  affecting  life  salvage  were  con- 
tained in  1  &  2  Geo.  4,  c.  75,  ss.  8  &  9,  and 
in  9  &  10  Vict.  c.  99,  ss.  19,  21  ;  but  these 
Acts  are  repealed,  and  it  is  unnecessary 
now  to  consider  their  effect. 

(j')  The  Court  has  no  jurisdiction  under 
this  section  in  cases  where  the  ship  or  boat 
proceeded  against  is  foreign,  unless  the 
saving  of  the  lives  in  respect  of  which  the 
plaintiff  claims  salvage  took  place  wholly 
or  in  part  in  British  waters.  Where, 
therefore,  the  Jives  of  persons  belonging 
to  a  fore\gn  ship  wei*e  saved  outside 
British  waters,  but  the  persons  whose 
lives  were  so  saved  were  afterwards,  when 
no  danger  existed,  transferred  from  the 
Mdving  vessel  to  another  vessel,  by  which 
they  were  taken  into  British  waters  and 
landed  at  an  English  port,  it  was  held 
that  the  salvors,  no  property  having  been 


salved  by  them,  were  not  entitled  to 
salvage  for  the  services  they  had  rendered. 
The  WilUttn  III,,  L.  R.  3  A.  &  E.  487. 
But  where  salvors,  having  faUen  in  with 
a  water-logged  foreign  vessel,  subsequently 
salved  by  other  salvors,  took  off  the  crew 
outside  British  waters  and  carried  them 
in  the  salving  ship  to  an  English  port, 
and  there  landed  them  in  safety,  tlie 
Court  held  that  the  salvors,  who  had  so 
brought  the  foreign  crew  into  port  in 
safety,  were  entitled  to  life  salvage,  as 
the  salving  vessel,  in  the  course  of  effect- 
ing the  salvage  services,  was  within  British 
waters,  and  therefore  the  life  salvage 
services  were  rendered  "in  part  within 
British  waters,"  within  the  meaning  of 
the  statute.  The  Pacific,  [1898]  P.  170. 
See  Tlie  Fulham,  [18981  P.  206,  at  p.  213. 
By  the  59th  section  of  the  M.  8.  Act,  1862, 
it  was  provided  that  whenever  it  was  made 
to  appear  to  the  Queen  that  the  govern- 
ment of  any  foreign  country  was  willing 
that  salvage  should  be  awarded  by  British 
Courts  for  services  rendered  in  saving  life 
from  any  ship  belonging  to  such  country, 
when  such  ship  was  beyond  the  limits  of 
British  jurisdiction,  the  Queen  might,  by 
Onler  in  Council,  direct  that  the  provisions 
of  the  principal  Act  (the  M.  S.  Act,  1854), 
and  of  the  now-recited  Act,  with  respect 
to  salvage  for  services  rendered  in  saving 
life  from  British  ships,  should  in  all  British 
Courts  be  held  to  apply  to  service  rendered 
in  saving  life  from  the  ships  of  such  foreign 
country,  whether  such  services  were  ren- 
dered within  British  jurisdiction  or  not. 
On  the  7th  of  April,  1864,  an  Order  in 
Council  was  made  under  this  section,  ex- 
tending the  provisions  of  the  M.  S.  Acts, 
1854  and  1862,  there  referred  to,  to  services 
rendered  in  saving  life  from  Prussian  ships. 
See  Maude  k  Pollock,  vol.  2, 4th  ed..  Appen- 
dix, p.  96.  Similar  provisions  to  those  of 
the  69th  section  of  the  M.  S.  Act,  1862,  are 
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be  payable  to  the  salvor,  by  the  owner  of  the  vessel,  cargo,  or  apparel  saved, 
a  reasonable  amount  of  salvage,  to  be  determined,  in  case  of  dispute,  in  the 
manner  mentioned  in  subsequent  sections  of  the  Act  hereafter  to  be 
mentioned  (r). 

The  546th  section  of  the  Merchant  Shipping  Act,  1894,  provides  that 
where  any  vessel  (defined  by  sect.  742  of  the  Act  to  include  any  ship  or  boat 
or  any  other  descnption  of  vessel  used  in  navigation)  is  wrecked,  stranded, 
or  in  distress  at  any  place  on  or  near  the  coasts  of  the  United  Kingdom,  or 
any  tidal  water  within  the  limits  of  the  United  Kingdom  («),  and  services 
are  rendered  by  any  person  in  assisting  that  vessel,  or  saving  the  cargo  or 
apparel  of  that  vessel,  or  any  portion  thereof,  and  where  services  are  rendered 
by  any  person  other  than  a  receiver  in  saving  any  wreck  (0,  there  shall  be 


Statutory 
jurisdiction 
to  award 
salvage  for 
senrices  to 
property. 


contained  in  sect.  545  of  the  M.  S.  Act, 
1894,  and  are  now  in  force. 

(r)  ISee  twrf,  pp.  147,  148.  The  section 
of  the  M.  S.  Act,  1864  (sect.  458),  of  which 
this  section  is  in  part  a  reproduction,  con- 
ferred jarisdiction  over  life  salvage  claims 
where  the  lives  saved  were  the  lives  of  per- 
sons belong ing  to  a  ship  or  boat  stranded  or 
in  distress  on  the  shore  of  any  sea  or  tidal 
water  situated  within  the  limits  of  the 
United  Kingtlom,  and  it  was  held  that 
these  wonls  applied  to  passengers  (TA« 
FusUier,  Br.  &  L.  341),  but  it  would  seem 
that  they  had  no  application  to  beamen 
who  had  deserted  their  ship  against  the 
orders  of  the  master.  See  The  Ckiro, 
L.  R.  4  A.  &  E.  184.  Before  the  passing 
of  the  now  repealed  9th  section  of  the 
Admiralty  Court  Act,  1861,  the  Admiralty 
Court  had,  under  the  provisions  of  the 
M.  S.  Act,  1854,  no  jurisdiction  over  pure 
life  salvage  performed  on  the  sea  at  a 
distance  of  more  than  three  miles  from 
the  shore  (The  Johannes,  Lush.  182),  and 
it  was  doubtful  whether  the  provisions  of 
the  Act  of  1854  extended  to  the  salvage  of 
life  from  any  foreign  ship. 

(#)  See  The  Leda,  Swa.  40 ;  The  Mac, 
7  P.  D.  126,  decided  on  the  458th  section 
of  the  M.  8.  Act,  1854,  which  gave  juris- 
diction where  the  distressed  vessel  was 
stranded,  or  otherwise  in  distress,  on  the 
shore  of  any  sea  within  the  limits  of  the 
United  Kingdom.  It  would  seem  that 
the  section  in  the  text  only  gives  juris- 
diction where  the  salvage  services  are 
rendered  within  the  territorial  limits — that 
is,  in  general,  within  three  miles  of  the 
coast.  See  The  Fulharn^  [1898]  P.  206, 
at  p.  214. 

(f)  In  order  to  constitute  a  wreck  in 
the  proper  sense  of  the  word,  the  property 
must  come  to  land.  But  the  word  as 
used  in  the  M.  8.  Act,  1894,  includes  jet- 
sam, flotsam,  lagan,  and  derelict,  found  in 
or  on  the  shores  of  the  sea  or  any  tidal 
water;  sect.  51 0.  Jetsam,  flotsam,  and  lagan, 
however,  apply  only  to  by  goods  which 
have  formed  part  of  a  ship,  its  appurten- 
ances or  cargo.  Thus  timber  found  floating 
without  an  apparent  owner  at  sea,  having 
drifted    from    the    place  where    it  was 

A.P. 


moored,  in  a  river,  is  not  wreck  within 
the  meaning  of  the  Act.  Palmer  v.  Ii4)use, 
3  H.  5c  N.  505.  Neither  is  a  barge  found 
adrift  in  the  river  Thames  without  any 
person  on  board.  Thf  Zeta,  L.  R.  4  A.  &  E. 
460.  But  although  the  roaj^istrates  had  no 
jurisdiction  under  the  Act  of  1854  to  award 
salvage  in  such  a  case,  there  was  strong 
authority  for  considering  that  the  Ad- 
miralty Court,  by  virtue  of  its  original 
jurisdiction,  might  award  salvage  for  ser- 
vices rendered  to  wny  property  in  danger 
of  being  lost  at  sea.  See  Thr  Emulons^  1 
Sumner,  210  ;  The  Litrd  Warden  of  the 
Cinque  Ports  v.  Hit  Maje^y  in  his  Offine 
of  Admiraltij,  2  Hagg.  438.  But  it  is  now 
settled  law  in  this  country  that  the  Ad- 
miralty Division  and  the  County  Courts 
having  Admiralty  jurisdiction  have  no 
jurisdiction  over  any  claim  for  salvage 
in  respect  of  services  to  property  not 
being  a  ship  or  part  of  a  ship,  or  her 
apparel,  cargo,  or  freight.  See  21ie  Gas 
Float  WhUtvn  No.  2,  [1897]  A.  C.  337. 
The  appeal  from  the  Court  of  Admiralty 
of  the  Cinque  Ports  is  still  to  the  Judicial 
Committee  of  the  Privy  Council ;  and  it  is 
possible  that,  if  actual  precedents  of  the 
exercise  of  Admiralty  jurisdiction  over 
claims  for  salving  other  property  were 
produced  in  a  suit  in  the  Court  of  Ad- 
miralty of  the  Cinque  Ports,  an  opportunity 
for  discussing  the  same  question  of  juris- 
diction anew  might  arise.  Derelict, 
although  a  familiar,  is  an  exceedingly 
indefinite  term.  In  former  times  the 
rule  prevailed  of  awartling  salvage  equal 
in  value  to  one-half  of  the  property  saved 
in  cases  of  derelict,  and  it  was  therefore 
considered  important  to  distinguish  cases 
of  derelict  from  other  cases  where  pro- 
perty was  rescued  from  danger.  But 
according  to  the  modem  practice  the 
amount  of  salvage  depends  no  longer 
upon  the  question  of  derelict.  Salvage 
is  due  wherever  property  is  rescued  from 
danger,  and  although  the  degree  of  danger 
is  in  all  cases  important,  that  may  very 
well  be  estimated  without  entering  into 
the  question  whether,  technically  speak- 
ing, the  proi)erty  was  derelict  or  not ;  see 
jfott,  p.  156.    The  subject  of  derelict  is 
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Priority  of 
life  salyage 
over  salvage 
to  property. 


payable  to  the  salvor,  by  the  owners  (w)  of  the  vessel,  cargo,  apparel,  or  wreck, 
a  reasonable  amount  of  salvage  (defined  by  sect.  510  of  the  Act  to  include 
all  expenses  properly  incurred  in  the  performance  of  the  services) ;  and  it  is 
declared  that  the  amount  of  such  salvage  shall  be  determined,  in  case  of 
dispute,  in  the  manner  provided  for  by  the  Act  (x). 

It  is  also  declared  by  the  2nd  sub-section  of  the  544th  section  of  the  Act 
that  salvage  in  respect  of  the  preservation  of  life,  when  payable  by  the  owners 
of  the  vessel,  shall  be  payable  in  priority  to  all  other  claims  for  salvage  (y). 

The  547th  section  of  the  Merchant  Shipping  Act,  1894  (z),  provides  that 


therefore  of  little  importance  except  in 
connection  with  the  definition  of  wreck 
contained  in  the  M.  S.  Act,  1894,  and 
even  with  respect  to  this,  questions  can 
rarely  arise,  for  it  is  seldom  that  salvage 
claims  can  be  preferred  against  goods 
which  are  derelict,  and  which  are  neither 
wreck  within  the  common  law  meaning 
of  the  word,  nor  jetsam,  flotsam,  or  lagan. 
The  following  is  the  definition  of  derelict 
given  in  Marvin,  On  Wreck  and  Salvage, 
p.  133  :  "When  a  vessel  is  foirnd  at  sea 
deserted,  and  has  been  abandoned  by  the 
master  and  crew,  without  the  hope  or 
intention  of  returning  and  resuming  the 
possession,  she  is,  in  the  sense  of  the  law, 
derelict,  in  like  manner,  goods  aban- 
doned at  sea  by  the  master  and  crew, 
without  the  hope  or  intention  of  return- 
ing and  resuming  the  possession  of  them, 
whether  flotsam,  jetsam,  or  lagan,  are 
derelict.  But  where  the  master  and  crew 
leave  the  vessel  or  goods  temporarily, 
without  any  intention  of  final  abandon- 
ment, but  with  the  intent  to  return  and 
resume  the  possession,  such  vessel  or  goods 
are  not  considered  as  legal  derelicts."  See 
The  Cosmopolitan,  6  No.  Ca.  Supp.  17, 
where  all  the  authorities  on  the  subject  of 
derelict  are  reviewed  in  a  very  elaborate 
judgment  by  Dr.  Stock.  See  also  Tfie 
Barefoot.  14  Jur.  841  :  TJie  Genessee,  12 
Jur.  401 ;  The  Sarah  Bell.A:  No.  Ca.  146  ; 
The  Pickwick,  16  Jur.  669  ;  Ths  Fenix, 
Swa.  13  ;  The  Coromandel,  Swa.  208  ;  The 
Clarutse,  lb.  130  ;  The  Gertrude,  30  L.  J. 
Adm.  130  ;  The  Zeta,  L.  R.  4  A.  &  £.  460. 
A  vessel  is  not  derelict  merely  because 
her  mate  and  crew,  who  were  on  board 
her  at  the  commencement  of  the  salvage 
services,  leave  her  during  the  performance 
of  the  services.  The  Lepatdo,  [1892]  P. 
122.  By  the  common  law  of  England 
wreck  belonged  to  the  Crown.  The 
strictness  of  this  prerogative  was  relaxed 
by  very  early  charters  and  statutes,  and 
the  owners  of  shipwrecked  goods  were 
allowed  to  retain  them  if  they  could 
identify  them.  By  later  Acts  provision 
was  made  for  rewarding  those  persons  by 
whose  labour  and  enterprise  shipwrecked 
property  had  been  saved.  Maude  &  Pol- 
lock, 4th  ed.  vol.  i.  p.  675.  But  now 
the  rights  of  the  owners,  the  Crown, 
and  other  claimants  to  wreck,  as  defined 
by  the  M.  S.  Act,  1894,  are  regulated  by 
the  provisions  of  that  Act,  part  ix.    By 


the  Act  provision  is  made  for  instituting 
inquiries,  and  holding  investigations  in 
cases  of  wreck  and  casualties,  and  also 
for  the  appointment  of  receivers  of  wreck. 
Disputes  with  respect  to  the  title  to  wreck 
may  be  determined  summarily  in  the 
same  way  as  salvage  disputes  (sect.  526). 
If  any  party  to  such  dispute  is  unwilling 
to  have  the  same  so  referred  and  deter- 
mined, or  having  so  referred  the  same, 
is  dissatisfied  with  the  decision,  he  may, 
within  a  certain  period  fixed  by  the  Act, 
take  proceedings,  in  any  Court  having 
jurisdiction  in  the  matter,  for  establishing 
his  title  (sect.  526). 

(«)  As  to  the  meaning  of  the  word 
owners,  see/^f*^,  p.  148,  n.  (/) ;  and  as  to 
the  liability  of  the  owners  of  cargo  to 
contribute  to  life  salvage,  see  The  FuHlier, 
Br.  &  L.  341  ;  Chrgo  ex  Schiller,  1  P.  D. 
473 ;  2  P.  D.  145  ;  Cargo  ex  Sarpedon, 
8  P.  D.  28. 

(x)  The  provisions  of  the  Act  with 
reference  to  the  mode  of  proceeding  to 
determine  salvage  claims  are  contained 
in  the  547th  and  the  following  sections. 

(y)  This  section  further  provides  that 
where  the  vessel,  cargo,  or  apparel  are 
destroyed,  or  the  value  thereof  is  insuffi- 
cient, after  payment  of  the  actual  ex- 
penses incurred,  to  pay  the  amount  of 
salvage  payable  in  respect  of  the  pre- 
servation of  life,  the  Board  of  Trade  may 
in  their  discretion  award  to  the  salvor, 
out  of  the  Mercantile  Marine  Fund,  such 
sum  as  they  think  fit  in  whole  or  part 
satisfaction  of  any  amount  of  salvage  so 
left  unpaid. 

(z)  The  671st  section  of  the  Act  con- 
tains a  saving  of  the  jurisdiction  of  the 
Court  of  Admiralty  and  Salvage  Commis- 
sioners of  the  Cinque  Ports,  and  provides 
that  disputes  as  to  salvage  arising  within 
the  boundaries  of  the  Cinque  Ports  "  shaU 
be  determined  in  the  manner  in  which 
they  have  hitherto  been  determined." 
Any  dispute  arising  within  the  boundaries 
of  the  Cinque  Ports  may  be  determined 
either  in  a  cause  of  salvage  instituted  in 
the  Court  of  Admiralty  of  the  Cinque 
Ports,  or  in  a  proceeding  before  the 
Salvage  Commissioners  of  the  Cinque 
Ports,  under  the  1  &  2  Geo.  4,  c.  76,  ex- 
tended by  the  9  Geo.  4,  c.  37.  The  first  of 
these  Acts,  which  contains  in  sect.  16  a 
reservation  of  the  rights  of  the  Court  of 
Admiralty  of  the  Cinque  Ports,  empowers 
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disputes  as  to  the  amount  of  salvage,  whether  of  life  or  property,  and  Statutory 
whether  rendered  within  or  without  the  United  Kingdom,  arising  between  ^  salvage 
the  salvor  and  the  owners  of  any  vessel,  cargo,  apparel,  or  wreck  (a),  disputes, 
shall,  if  not  settled  by  agreement,  arbitration,  or  otherwise,  be  determined 
summarily  in  manner  provided  for  by  this  Act  (b),  in  the  following  cases^ 
namely  : — 

(a)  In  any  case  where  the  parties  to  the  dispute  consent. 

(b)  In  any  case  where  the  value  of  the  property  saved  does  not  exceed 
one  thousand  pounds  (c). 

(c)  In  any  case  where  the  amount  claimed  does  not  exceed  in  Great 
Britain  three  hundred  pounds,  and  in  Ireland  two  hundred  pounds. 


the  Lord  Warden  of  the  Cinque  Ports  to 
nominate  under  his  hand  and  seal  three 
or  more  commissioners  in  each  of  the 
Cinque  Ports,  two  ancient  towns,  and 
their  members,  to  adjust  differences 
relating  to  salvage  which  may  arise 
between  the  masters  of  vessels  and  per- 
sons bringing  cables  and  anchors  ashore. 
Where  vessels  are  forced  or  cut  from  their 
cables  and  anchors  by  any  accident,  and 
leave  the  same  in  any  place  within  the 
jurisdiction  of  the  Cinque  Ports,  two 
ancient  towns,  or  their  members,  the 
commissioners  are  to  determine  any 
salvage  dispute  within  twenty-four  hours 
after  it  is  referred  to  them.  They  have 
lK>wer  also,  if  the  master  or  owner  of  the 
ship  or  goods  or  his  agent  is  present  at 
the  place  where  they  are  sitting,  to  decide 
upon  all  claims  made  by  pilots,  boatmen, 
or  others,  for  services  of  any  sort  rendered 
to  any  ship,  either  by  carrying  off  to  her 
anchors,  cables,  or  stores,  from  any  part  of 
the  coast  within  the  jurisdiction,  or  by 
conducting  her  to  any  place  within  the 
jurisdiction,  and  upon  all  claims  for  the 
saving,  within  the  jurisdiction,  of  any 
goods  which  are  wrecked,  stranded,  or 
cast  away  from  any  ship  ;  and  they  may 
decide  on  such  claims  for  services  rendered 
to  shipping,  whether  the  shi|)s  were  in 
distress  or  not.  The  commissioners  can 
act  only  in  the  ports  or  places  in  which 
they  are  resident,  or  from  which  their 
usual  place  of  residence  is  not  distant 
more  than  a  mile.  Parties  who  are  dis- 
satisfied with  the  decision  of  the  commis- 
sioners may,  within  eight  days  after  the 
award  is  made,  but  not  afterwards,  declare 
to  the  commissioners  their  desire  to  appeal. 
The  appeal  may  be  either  to  the  Court  of 
Admiralty  of  the  Cinque  Poi-ts  or  to  the 
Admiralty  Division ;  see  pifst^  Appeals 
FROM  Salvage  Commissionkbs  opthb 
€i  NQUE  Ports.  By  sect.  16  of  the  Act  the 
powers  given  to  the  Commissioners  of 
Salvage  under  the  Act  may  be  exercised 
by  the  Lord  Warden  of  the  Cinque  Ports, 
the  Lieutenant  of  Dover  Castle,  any  of 
the  Deputy  Wardens  of  the  Cinque  Ports, 
the  Judge  of  the  Court  of  Admiralty  of 
the  Cinque  Ports,  or  any  other  officer 
specially  appointed  by  the  Lord  Warden. 


The  Admiralty  Division  has,  in  cases 
of  salvage  services  rendered  within  the 
boundaries  of  the  Cinque  Ports,  concur- 
rent jurisdiction  with  the  Court  of 
Admiralty  of  the  Cinque  Ports.  The 
Maria  LuUa,  8wa.  67  ;  The  Jeutie  Paul, 
L.  R.  1  A.  &  E.  336. 

(a)  See  supra^  pp.  146, 146. 

(ft)  In  England  a  County  Court  hav« 
ing  Admiralty  jurisdiction  by  virtue  of  the 
County  Courts  Admiralty  Jurisdiction 
Act,  1868,  or  by  any  amending  Act.  See 
po»ty  p.  148. 

(c)  This  means  the  value  of  the  pro- 
perty when  lirst  brought  into  safety  by 
the  salvors.  The  Stella^  L.  R.  1  A.  &  E. 
340.  As  to  the  general  principles  on 
which  the  valuation  should  be  made,  see 
post  The  55l8t  section  of  the  M.  H.  Act, 
1894,  in  order  to  provide  a  method  for 
authoritatively  fixing  the  value,  provides 
that  wheu  any  dispute  as  to  salvage  arises, 
the  receiver  of  wreck  may,  on  the  applica- 
tion of  either  party,  appoint  a  valuer  to 
value  the  property,  and  any  copy  of  such 
valuation,  purporting  to  be  signed  by  the 
valuer,  and  to  be  attested  by  the  receiver, 
shall  be  received  in  evidence  in  any  sub- 
sequent proceeding.  Wherever  there  is 
any  doubt  as  to  whether  the  value  of  the 
property  salved  exceeds  1,000/.,  the  plain- 
tiff should,  before  commencing  a  suit  in 
the  Admiralty  Division,  avail  himself  of 
this  provision  for  valuation.  But  the 
mere  fact  that  he  has  neglected  to  do  so, 
even  though  the  property  should  after- 
wards be  found  to  be  below  the  requisite 
value,  was  not  necessarily  evidence  of 
such  gi*o8s  negligence  as  to  render  him 
liable  in  damages  for  the  arrest.  The  Kate^ 
Br.  &  L.  218  ;  and  see  Tfie  Cathcart,  L.  R. 
1  A.  &  E.  314;  and  see  infra,  p.  149,  n.  (/). 
Where  the  receiver  of  wi-eck  had  valued 
the  property  below  1,000/.,  and  the  salvors 
had  instituted  a  suit  in  the  Admiralty 
Court,  and  were  dissatisfied  with  the 
valuation,  they  could  apply  to  have  the 
property  appraised  by  the  Admiralty 
Court,  but  at  the  risk  of  having  to  pay  the 
costs.  The  Margaret  and  Jane,  38L.  J.  Adm. 
38.  It  should  be  noticed  that  the  local 
jurisdiction  over  salvage  disputes  given 
to  justices  or  stipendiary  magistrates  and 
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The  same  section  also  provides  that,  subject  to  the  above-mentioned  pro- 
visions as  to  sammarilj  determining  disputes  as  to  the  amount  of  salvage, 
disputes  as  to  salvage  shall  be  determined  by  the  High  Court  in  England  or 
Ireland,  or  in  Scotland  by  the  Court  of  Session  (d).  The  same  section  further 
provides  that  where  a  dispute  as  to  salvage  is  to  be  determined  summarily 
under  the  section,  it  shall  in  England  be  referred  to  and  determined  by  aCounty 
Court  having  Admiralty  jurisdiction  by  virtue  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  or  any  Act  amending  the  same  (e).  The  same  section 
provides  that  every  dispute  with  respect  to  salvage  may  be  determined  on 
the  application  either  of  the  salvor  or  of  the  owner  (/)  of  the  property 
salved,  or  of  their  respective  agents  (ff). 

It  was  decided  that  under  the  provisions  of  the  458th  section  of  the 
Merchant  Shipping  Act,  1854,  and  the  9th  section  of  the  Admiralty  Act, 
1861,  which  together  conferred  the  same  jurisdiction  over  life  salvage  claims 
as  is  now  conferred  by  sect.  544  of  the  Merchant  Shipping  Act,  1894,  no 
action  in  personam  to  recover  salvage  in  respect  of  life  salvage  services  could 
be  brought  unless  some  portion  of  the  ship  or  of  the  cargo  of  the  ship  to 
which  the  persons  whose  lives  were  saved  belonged,  had  been  salved  by 
salvors  or  saved  by  the  agency  of  the  owners  of  such  property  (A). 


County  Court  judges  in  Great  Britain 
by  the  M.  8.  Act«,  1854  and  1862,  has 
disappeared  from  the  consolidation  Act 
of  1894. 

(d)  M.  8.  Act,  1894,  s.  548.  This  pro- 
vision is  subject  to  a  proviso  that  if  the 
claimant  in  such  dispute  does  not  recoTer 
in  any  such  Court  in  Great  Britain  a  greater 
sum  than  three  hundred  pounds,  he  shaU 
not,  unless  the  Court  certifies  that  the  case 
is  a  fit  one  to  be  tried  otherwise  than 
summarily  in  manner  provided  for  by  the 
Act,  be  entitletl  to  recover  any  costs, 
charges,  or  expenses  incurred  by  him  in  the 

Erosecution  of  his  claim.  See  TIi^  Leda^ 
wa.  40  ;  The  Argo,  lb.  112  ;  The  Actif, 
lb.  237,  as  to  the  corresponding  provision 
as  to  costs  contained  in  the  M.  8.  Act, 
1854,  8.  460,  not  affecting  claims  in  respect 
of  services  on  the  high  seas. 

(tf")  Such  Court  being  a  Court  having 
jurisdiction  at  or  near  tbe  place  where  the 
vessel  is  lying  or  the  wreck  is  found,  or  at 
or  near  the  port  of  the  United  Kingdom 
into  which  the  vessel  is  first  broutrht  after 
the  occurrence  by  reason  of  which  the 
claim  of  salvage  arises.  See  infra,  n.  150, 
and  post,  Chapter  XIX.,  County  Court 
Causes. 

(/)  The  word  owner  extends  to  mort- 
gagees, and  to  all  persons  interested  in  the 
property.  The  Louisa,  Br.  &  L.  59.  And 
see  Hie  Spirit  of  the  Ocean,  lb.  336. 

(^)  The  provisions  of  this  (547)  section, 
sub-sect.  (3),  as  to  disputes  being  heard  on 
the  application  either  of  the  salvor  or  of 
the  owner  of  the  property  salved,  now 
apply  to  all  cases  of  salvage  services, 
whether  rendered  within  the  limits  of  tbe 
United  Kingdom  or  on  the  high  seas. 
Having  regard  to  the  way  in  which  the 
jurisdiction  of  the  Court  of  Admiralty 


in  salvage  suits  appears  to  have  been 
originally  exercised,  i.e.,  in  consequence  of 
a  petition  that  property  to  which  salvage 
services  had  b^en  rendered  should  be 
restored  to  the  owners  on  security  being 
given  for  payment  of  the  salvage  [see 
The  Planter  (Johnson  v.  Merchant), 
Appeals  to  the  Delegates,  Process,  No. 
377, 1816  ;  The  Betsey  (Ridley  v.  Leech), 
lb.  April  26,  1804  J  ;  it  would  seem  that 
the  Court  of  Admiralty  could,  indepen- 
dently of  the  section,  adjudicate  on 
disputes  as  to  salvage  by  whatever  party 
they  were  brought  fefore  it,  and  that  the 
provisions  of  the  section  as  to  parties 
were  probably  inserted  with  special 
reference  to  the  jurisdiction  given  to 
local  Courts  or  arbitrators  by  sect.  548. 
In  7%ff  Cleopatra,  8  P.  D.  145,  although 
tbe  salvage  services  were  rendered  on  the 
high  seas,  the  suit  was  instituted  in  the 
Admiralty  Division  at  the  instance  of 
"  the  owner  "  of  the  property  salved,  and 
the  same  course  was  taken  in  another 
case 

(h)  Cargo  ex  Schiller,  1  P.  D.  473, 
2  P.  D.  145 ;  Cargo  ex  Sorpedon,  3 
P.  D.  28  ;  Th^  Annie,  12  P.  D.  50.  In 
this  last  case,  an  action  in  rem  against  the 
wreck  of  a  vessel  to  the  crew  of  which 
life  salvage  services  had  been  rendered, 
after  such  wreck  had  been  raise<l  by  a 
wreck  removal  authority  and  sold  under 
their  statutory  powers,  the  Court  held 
that  in  the  circumstances  the  action 
must  be  dismissed,  as  no  property  had 
been  saved  to  which  the  plaintifTs  claim 
for  salvage  could  attach.  It  would  seem 
that  the  amount  recoverable  is  limited  to> 
the  value  of  the  property  so  saved,  lb.; 
The  Renpor,  8  P.  D.  115.  In  Cargo  ex 
Sarpedon,  ubi  supra,  Sir  Robert  Phillimore- 
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Up  to  the  passing  of  the  County  Courts  Admiralty  Jurisdiction  Act, 
1868,  the  effect  of  the  enactments  in  force  for  the  summary  determination 
of  salvage  disputes  (the  Merchant  Shipping  Act,  1854,  ss.  460,  464  ; 
the  Merchant  Shipping  Act,  1862,  s.  49)  was  to  give  exclusive  primary 
jurisdiction  to  the  tribunals  instituted  by  the  460th  section  of  the 
Merchant  Shipping  Act,  1854,  and  the  49th  section  of  the  Amendment 
Act  of  1862  (<),  in  alJ  cases  of  salvage  (not  within  the  jurisdiction  of  the 
Court  of  Admiralty  of  the  Cinque  Ports,  or  of  the  Salvage  Commissioners 
of  the  Cinque  Porte)  where  the  value  of  the  property  saved  was  proved  not 
to  exceed  1,000/.,  or  where  the  sum  claimed  did  not  exceed  200Z.  In  such 
cases  the  Court  of  Admiralty  could  not  exercise  any  primary  {k)  juris- 
diction at  all,  except  for  the  purpose  of  condemning  the  plaintiff  in  coste 
and  damages  for  the  wrongful  arrest  (/).  When  the  sum  claimed  (^n) 
exceeded  200/.,  the  value  of  the  property  saved  exceeding  1,000/.,  the 
jurisdiction  of  the  Court  remained  ;  but  if  the  sum  awarded  did  not  exceed 
200/.,  the  salvors  were  deprived  of  costs,  unless  the  Court  certified  that  the 
case  was  a  fit  one  to  be  tried  before  it  (ji).    This  remained  the  law  until 


Bfiect  of  the 
enactments 
for  summaiy 
determination 
of  salvage 
disputes. 


M.  S.  Act, 
1854,  8.  4«0. 


observed :  **  I  consider  it  to  be  now  a 
fixed  principle  of  salvage  law  that,  in  the 
absence  of  any  special  contract,  some 
property  in  the  ship  or  cargo  must  be 
ftaved  in  order  to  found  the  liability  of 
the  owners  of  the  ship  or  cargo  to  the 
payment  of  salvage  remuneration."  The 
jurisdiction  given  by  the  9th  section  of 
the  Admiralty  Court  Act,  1861,  was  by 
the  express  terms  of  the  34th  section  of 
that  Act  to  be  exercised  either  in  rem  or 
in  pefsofutm^  but  the  9th  section  of  the 
Act  of  1861  is  now  repealed  (M.  b.  Act, 
1894,  s.  745,  and  schedule  22),  and  conse- 
quently the  34th  section  of  this  Act  of 
1861  no  longer  applies  to  life  salvage 
claims. 

(0  The  justices,  or  a  stipendiary 
magistrate,  or  a  County  Court  ]ud(^. 

(ik)  The  right  of  appeal  in  certain 
cases  was  given  to  the  Court  of  Admir- 
alty.   M.  S.  Act,  1854.  s.  464. 

(0  The  William  and  John,  Br.  &  L.  49. 
The  objection  to  the  jurisdiction  might  be 
taken  after  absolute  appearance.  T/te 
Louisa,  Br.  &  L.  69  ;  The  Uleonore,  lb. 
185.  But  the  Court,  accoixling  to  the 
ordinary  rule,  would  not  give  damages 
for  a  false  arrest,  unless  the  circumstances 
showed  malaJideM  or  vrassa  negligentia  on 
the  part  of  the  plaintiffs  in  arresting.  In 
a  case  where  the  value  of  the  property 
was  only  a  little  short  of  1,000Z.,  and  the 
plaintiff  withdrew  as  soon  as  the  value 
was  ascertained,  the  Court  refused  to 
award  damages.  The  Kate,  Br.  &  L.  218. 
But  damages  were  ordered  in  a  case 
where  the  arrest  was  made  before  any 
demand,  and  for  a  sum  altogether  dis- 
proportionate to  the  value  of  the  pro- 
perty and  the  services  rendered.  Tlie 
MeoHore,  Br.  &  L.  185. 

(w)  The  **sum  claimed**  means  the 
sum  claimed  antecedently  to  any  pro- 
ceedings,   and    salvors    who    originally 


claimed  1402.,  according  to  agreement, 
did  not  give  the  Court  jurisdiction  by 
claiming  3507.  in  the  suit.  Ths  WilliaM 
and  John,  Br.  k  L.  49.  See  Th€  Andrew 
Wilson,  Br.  &  L.  56  ;  The  Mary  Antie, 
Jb.  834. 

(n)  The  following  cases  may  still  affonl 
some  guide  as  to  the  exercise  of  the  dis- 
cretion of  a  Court  in  granting  costs  in 
smaU  cases.    In  such  cases  there  must 
have  been  some  circumstances  of  pecu- 
liarity or  difficulty  to  induce  the  Court  to 
certify  for  costs.     For  instance,  where 
there  were  no  justices  on  the  spot  before 
whom  the  dispute  could  be  heard,  or  only 
one  justice,  and  he  an  interested  party. 
Per  Dr.  Lushington,  The  John,  Lush.  13. 
In  a  case  where  salvage  services  were 
rendered  to  a  brig  off  Yarmouth,  and  the 
master  of  the  brig  refused  to  refer  the 
matter  to  the  local  magistrates,  or  to  give 
the  salvors  a  satisfactory  statement  of  the 
names  and  address  of  his  owners,  and  the 
next  day  sailed  away,  and  the  salvors 
afterwaixls  brought  a  suit  in  the  Admiralty 
Court,  the  Court,  although  it  awarded  501. 
only,  certifietl  for  costs.  The  Alpha,  Lush. 
89.   But  in  another  case,  where  the  salvors 
had  an  opiK>rtunity  of  having  the  case 
adjudicated  upon  by  the  local  magistmtes 
at  Yarmouth,  and  the  master  of  the  ship, 
without  any  mulajides,  took  his  ship  from 
Yarmouth  to  London,  the  Court  refused 
to  certify  for  costs.     Th^  John.  Lush.  14. 
See  Tlie  Meolui  Jleinrich,  17  Jur.  329. 
In  an    oitlinary  case,  having  reference 
merely  to  the  qvantum  to  be  assessed,  to 
the  time  the  service  occupied,  the  dangers 
incurred,  and  so  forth,  the  Court  would 
not  certify.    The  Fenix,  Swa.  16.    But 
when  there  were  difficult  questions  in  the 
case,  turning  upon  the  effect  of  an  informal 
agreement  made  at  sea  and  disputed,  or 
upon  charges  of  misconduct  and  neglect 
on  the  part  of  the  salvors,  these  facts 
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County  Courts  the  passing  of  the  County  Courts    Admiraltj  Jurisdiction  Act,   1868 

J^^i^n      (^1  ^  ^^  ^^^^'  ^'  '^1)-     ^^*^-  ^  ^^  ^^^^  ^^^  provides  that  any  County 
Act,  1868.        Court  having  Admiralty  juiisdiction  (o)  shall  have  jurisdiction,  and  all 

powers  and  authorities  relating  thereto,  to  try  and  determine,  subject  and 
according  to  the  provisions  of  that  Act,  the  following  amongst  other 
causes : — 

As  to  any  claim  for  salvage.    Any  cause  in  which  the  value  of  the 

property  saved  does  not  exceed  1,000/.,  or  in  which  the  amount 

claimed  does  not  exceed  300/. 

Any  cause  in  respect  of  any  such  claim  or  claims,  but  in  which  the 

value  of  the  property  saved,  or  the  amount  claimed,  is  beyond  the 

amount  limited  as  above  mentioned,  when  the  parties  agree  by  a 

memorandum,  signed  by  them,  or  by  their  attorneys  or  agents,  that 

any  County  Court  having  Admiralty  jurisdiction,  and  specified  in 

the  memorandum,  shall  have  jurisdiction  (p). 

By  the  9th  section  of  the  same  Act  it  was  provided  that  if  any  person 

without  agreement  should,  except  by  order  of  the  judge  of  the  Court  of 

Admiralty,  take  proceedings  as  to  salvage  in  the  High  Court  of  Admiralty 

in  respect  of  property  saved  the  value  of  which  when  saved  did  not 

exceed  1,000/.,  he  should  not  be  entitled  to  costs,  unless  the  judge  of  the 

Court  of  Admiralty  should  certify  that  the  cause  was  a  proper  Admiralty 

cause  to  be  tried  in  the  High  Court  of  Admiralty. 

The  provisions  of  this  last  section,  so  far  as  they  impose  any  liability  to 
bear  or  pay  costs,  were  held  to  be  impliedly  repealed  on  the  coming  into 
force  of  the  Judicature  Act,  and  the  rules  made  thereunder  (q) ;  but  by 
the  joint  operation  of  the  two  sections  the  magistrates  appointed  to  have 
jurisdiction  under  the  460th  section  of  the  Merchant  Shipping  Act,  1854, 
and  the  49th  section  of  the  Amendment  Act  of  1862,  had  no  longer 
exclusive  jurisdiction  in  cases  of  salvage  where  either  the  property  salved 
was  under  1,000/.,  or  less  than  200/.  was  claimed ;  and  the  Admiralty 
Division  was  thus,  up  to  the  passing  of  the  Merchant  Shipping  Act,  1894, 
enabled  to  entertain  all  actions  of  salvage,  however  small  might  be  the 


would  induce  the  Court  to  certify  ;  but 
it  would  exercise  its  discretion  with 
reference  to  the  circumstances  of  each 
case.  It  was  not  in  every  case  of  an 
agreement  that  the  Court  would  certify. 
See  The  Comte  Keuelrood,  Lush.  456 ; 
The  Williavi  and  John,  Br.  k  L.  55  ; 
The  Minnehaha^  Lush.  335.  See  j>ogt, 
Chapter  Costs. 

(o)  The  Admiralty  side  of  the  Passage 
Court  of  Liverpool  has  concurrent  jurisdic- 
tion under  the  Act  with  the  County  Court 
of  Lancashire,  holden  at  Liverpool.  See 
the  County  Court  Admiralty  Jurisdiction 
Act,  1868,  s.  25  ;  and  post.  Appeals 
from  Infebior  Courts.  The  City  of 
London  Court  is  included  in  the  phrase, 
"County  Court  having  Admiralty  juris- 
diction," when  used  in  the  Act;  see  sect.  2. 
Under  the  section  referred  to  in  the  text, 
jurisdiction  over  claims  for  salvage  is 
conferred     on     County    Courts    having 


Admiralty  jurisdiction,  either  when  the 
property  salved  does  not  exceed  1,000/^ 
or  when  the  amount  claimed  docs  not 
exceed  300Z.  The  Glannibanta,  2  P.  D.  45. 

(/?)  Sub-sect.  (5)  of  sect.  547  of  the 
M.  S.  Act,  1894,  provides  that  nothing  in 
that  Act  shall  affect  the  jurisdiction  or 
procedure  in  salvage  cases  of  a  County 
Court  having  Admiralty  jurisdiction  by 
virtue  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  or  the  Court  of 
Admiralty  (Ireland)  Act,  1867,  or  any 
Act  amending  either  of  those  Acts. 

{q)  Gamett  v.  Bradley^  3  App.  Cases, 
944  :  Tenajit  v.  Ellh,  6  Q.  B.  D.  46 ; 
Jioehett  V.  Clipping  dale,  [1891]  2  Q.  B, 
293.  The  section  has  also  now  been 
expressly  repealed  by  the  Statute  Revision 
Act,  1893  (56  Vict.  c.  14).  All  costs  are 
now,  subject  to  any  alteration  by  statute, 
in  the  discretion  of  the  Court.  See  Chapter 
Costs,  pott. 
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value  of  the  property  saved,  or  the  amonnt  claimed  by  the  salvors  (r).  It 
now,  however,  seems  a  question  of  some  doubt  whether  the  Legislature,  by 
enacting  the  provision  contained  in  the  547th  section  of  the  Merchant  M.  S.  Act, 
Shipping  Act,  1894,  has  not  again  brought  back  the  law  to  what  it  18^4,8.547. 
virtually  was  between  1854  and  1868,  and  provided  that  the  Admiralty 
Division  can  no  longer  exercise  any  primary  («)  jurisdiction,  except  with 
regard  to  costs  and  damages,  over  any  claim  in  respect  of  salvage,  except 
where  either  the  value  of  the  property  saved  exceeds  1,000?.,  or  the  amount 
claimed  exceeds  300/.  {t). 

The  amount  of  the  salvage  reward  is  the  next  question  that  presents  The  amount 
itself  for  consideration.  The  statute  declares  that  a  '*  reasonable  "  amount  ^^  the  salvage 
of  salvage  shall  be  payable,  but  what  is  reasonable  depends  entirely  upon 
the  circumstances  of  each  case,  and  is  matter  to  be  determined  by  the 
discretion  of  the  judge,  so  that  it  is  not  possible  to  do  more  than  call 
attention  to  the  general  principles  by  which  the  Court  is  guided  in 
determining  the  amount  of  salvage  reward  (u). 

Although  it  is  considered  to  be  sound  policy  to  grant  every  encourage- 
ment to  persi>ns  who  render  salvage  services,  and  the  Court  accordingly  is 
inclined  to  act  on  liberal  principles,  it  is  not  governed  by  feelings  of  mere 
blind  generosity,  but  in  each  case  endeavours  to  fix  the  amount  of  the 
reward  according  to  the  nature  of  the  services  rendered,  the  sacrifice 
incurred  by  the  salvors,  and  the  benefit  conferred  upon  the  owners  of  the 
property  saved  (j-).  Thus  the  Court  is  accustomed  to  consider  as  the  main 
ingredients  in  a  salvage  service  rendered  to  ship  or  cargo — 1.  The  labour 


(r)  The  Empre*8,  L.  R.  3  A.  &  E.  502. 

{»)  As  to  an  appeal  to  a  Divisional 
Court  of  the  Admiralty  Division,  see  the 
the  M.  S.  Act,  1894,  s.  549,  and  pott, 
Chapter  County  Coubt  Causes. 

{t)  See  The  William  and  John,  Br.  &  L. 
49  ;  The  Louisa,  Br.  &  L.  59  ;  The  Eleonore, 
lb.  185 ;  The  Emyreu,  L.  R.  »  A.  &  E. 
502.  Owing  to  the  M.  S.  Act,  1894,  being 
subsequent  in  date  to  the  County  Court 
Admiralty  Jurisdiction  Act,  1868,  it  may 
even  be  a  question  whether  the  provisions 
of  the  last-mentioned  Act  enaoling  the 
transfer  of  salvage  actions  in  a  County 
Court  having  Admiralty  jurisdiction  to  be 
made  to  the  Admiralty  Division  (31  &  32 
Vict.  c.  71,  ss.  6,  7,  8),  are  not  repealed  by 
so  much  of  the  547th  section  of  the  M.  8. 
Act,  1894,  as  has  conferred  summary 
jurisdiction  in  disputes  as  to  salvage 
within  certain  limits  on  these  County 
Courts.  But  see  Mitchell  v.  Sinipam,  (25 
Q.  B.  D.  183)  as  to  the  effect  to  be  given 
to  a  consolidation  Act. 

(«)  The  M.  8.  Act,  1894,  s.  546.  *'The 
amount  of  salvage  reward  due  is  not  to 
be  determined  by  any  rules ;  it  is  a  matter 
of  discretion,  and  probably  in  this  or  in 
any  other  case  no  two  tribunals  would 
agree."*  Per  Dr.  Lushingtou,  The  C\iha, 
Lush.  15.  See  The  Qeneseee,  cited  ifi  The 
Hebe,  7  No.  Ca.  Supp.  15  ;  and  sec  jwsty 
p.  157,  and  7'he  Juhann  Friedench,  1 
W.  Rob.  38. 


(x)  *'  The  principles  on  which  the  Court 
of  Admiralty  proceeds  lead  to  a  liberal 
remuneration  in  salvage  cases ;  for  they 
look  not  merely  to  the  exact  quantvm  of 
service  performed  in  the  case  itself,  but  to 
the  general  interests  of  the  navigation 
and  commerce  of  the  country,  which  are 
greatly  protected  by  exertions  of  this 
nature.  The  fatigue,  the  anxiety,  the 
determination  to  encounter  danger  if 
necessary,  the  spirit  of  adventure,  the 
skiU  and  dexterity  which  are  acquired  by 
the  exercise  of  that  spirit,  all  require 
to  be  taken  into  consideration.  What 
enhances  the  pretensions  of  salvors  most 
is  the  actual  danger  which  they  have 
incurred  ;  the  value  of  human  life  is  that 
which  is,  and  ought  to  be,  principaUy 
considered  in  the  preservation  of  other 
men^s  property ;  and  if  this  is  shown  to 
have  been  hazarded,  it  is  most  highly 
estimated."  Per  Lord  Stowell,  The  Wil- 
liam Bechford,  3  C.  Rob.  355.  See  The 
Sarah,  1  C.  Rob.  318,  n. ;  The  Cephahnia, 
Mitcheirs  Maritime  Register  for  1886, 
p.  246;  The  Olengyle,  [1898]  P.  97; 
[1898]  A.  C.  519.  "Salvage  is  not 
always  a  mere  compensation  for  work 
and  labour.  Various  circumstances  upon 
public  considerations,  the  interests  of 
commerce,  the  benefit  and  security  of 
navigation,  the  lives  of  the  seamen,  render 
it  proper  to  estimate  a  salvage  reward 
upon  a  more  enlarged  and  liberal  scale. 
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The  matters 
to  be  con- 
sidered in 
estimating 
the  amount. 


The  labour 
expended. 


expended  by  the  salvors  in  rendering  the  services ;  2.  The  skill  shown  by 
them  ;  8.  The  value  of  any  property  J)y  the  ose  of  which  the  services  were 
rendered,  and  the  danger  to  which  snch  property  was  exposed ;  4.  The 
risk  incun-ed  by  the  salvors  ;  5.  The  value  of  the  property  saved  ;  6.  The 
degree  of  danger  from  which  the  property  was  rescued  (y).  It  will  be 
convenient  to  consider  these  in  their  order.  A  person  who  contributes 
nothing  more  than  common  labour,  rendered  without  risk  or  unusual 
exertion,  is  not  generally  entitled  to  any  very  extraordinary  remuneration, 
simply  because  his  labour  has  been  directed  to  save  a  ship  or  goods  in 
peril.  And  a  person  who  simply  hires  labourers  to  rescue  property  from 
peril  stands  in  no  better  position.  In  these  cases  the  amount  of  salvage 
awarded  will  be  little  more  than  ordinary  compensation  for  the  labour  or 
expenditure  (z).    But    when    nautical    dcill  or  knowledge  is  shown  in 


The  ingredients  of  a  salvage  service  are — 
first,  enterprise  in  the  salvors  in  going  out 
in  tempestuous  weather  to  assist  a  vessel 
in  distress,  risking  their  own  lives  to  save 
their  fellow-creatnres,  and  to  rescue  the 
property  of  their  fellow-subjects ;  secondly, 
the  degree  of  danger  and  distress  from 
which  the  property  is  rescued — whether 
it  were  in  imminent  peril,  and  almost 
certainly  lost,  if  not  at  the  time  rescued 
and  preserved  ;  thirdly,  the  degree  of 
labour  and  skill  which  the  salvors  incur 
and  display,  and  the  time  occupied  ; 
lastly,  the  value.  Where  all  these  cir- 
cumstances concur,  a  large  and  liberal 
reward  ought  to  be  given  ;  but  where 
none  or  scarcely  any  take  place,  the 
compensation  can  hardly  be  denominated 
a  salvage  compensation  :  it  is  little  more 
than  a  mere  remuneration  pro  omre  et 
laborer  Per  Sir  John  NichoU,  The 
Clifton,  3  Hagg.  120.  See  The  Cleopatra, 
3  P.  D.  149.  "The amount  of  remuneration 
must  depend  on  all  the  circumstances.  It 
is  not  a  mere  question  of  work  and  labour, 
not  a  mere  calculation  of  hours,  though 
time  undoubtedly  is  an  ingredient;  but 
there  are  various  facts  for  consideration — 
the  state  of  the  weather,  the  degree  of 
damage  and  danger  as  to  the  ship  and 
cargo,  the  risk  and  peril  of  the  salvors, 
the  time  employed,  the  value  of  the  pro- 
perty ;  and  when  all  these  are  considered 
there  is  still  another  principle — to  encou- 
rage enterprise,  reward  exertion,  and  to  be 
liberal  in  all  that  is  due  to  the  general 
interests  of  commerce,  and  the  general 
benefit  of  owners  and  underwriters,  even 
though  the  reward  may  fall  upon  an  indi- 
vidual owner  with  some  severity."  Per 
Sir  John  NichoU,  Tlie  Industry,  3  Hagg. 
204.  "  But  the  Court  must  guard  against 
exorbitant  demands,  and  an  undue  ad- 
vantage being  taken  of  distress."  The 
Hector,  lb.  95.  See  The  Tlwnia*  Ftelden, 
32  L.  J.  Adnu  62  ;  Tlie  Ftifilier,  Br.  &  L. 
841,  360:  The  City  of  aiester,  9  P.  D. 
182,  202. 

{ij)  In  the  Instructions  issued  by  the 
Boai-d  of  Trade  in  1895,  the  main  insrre- 
dients  of  salvage  service  are  described 


(by  art  173)  as  follows :— "  1.  The  degree 
of  danger  from  which  the  lives  or  pro- 
perty are  rescued.  2.  The  value  of  the 
property  saved.  3.  The  risk  incurred  by 
the  salvors.  4.  The  value  of  any  of  the 
property  by  the  use  of  which  the  services 
are  rendered,  and  the  danger  to  which  it 
was  exposed.  5.  The  skill  shown  in 
rendering  the  services.  6.  The  time  and 
labour  occupied.  Where  all  these  concur 
in  the  performance  of  any  salvage  service, 
the  reward  ought  to  be  large ;  and  in  pro- 
portion as  fewer  of  these  ingredients  are 
to  be  found,  so  should  the  reward  be  less. 
But  where  scarcely  any  or  only  the  last 
of  them  exist,  the  service  can  hardly  be 
denominated  a  salvage  service ;  it  is  little 
or  nothing  more  ttuin  mere  work  and 
labour,  and  should  be  rewarded  accord- 
ingly." As  to  the  principle  on  which 
salvage  is  awarded,  see  lUso  Th€  Otto 
Herniann;  The  Albert;  The  Ella  Con- 
etance  ;  reported  together,  33  L.  J.  Adm. 
189. 

(f )  A  person  who  merely  hires  labourers 
to  assist  in  the  unloading  of  a  stranded 
vessel  is  simply  entitled  to  be  indemnified 
for  any  disbursements  he  may  have  made, 
and  to  some  remuneration  for  his  super- 
intendence. The  Watt,  2  W.  Rob.  70. 
In  a  case  where  an  agent  of  Lloyds'  had 
done  nothing  more  than  render  services 
of  this  nature,  for  which  he  luid  been 
jmid,  a  salvage  suit  instituted  by  him 
for  additional  remuneration  was  dis- 
missed with  costs.  TJie  Lively,  3  W. 
Rob.  64.  See  The  Solway  Prince,  [1896] 
P.  120,  at  p.  126;  The  Kate  B,  Jan^, 
[1892]  P.  366,  where  the  princii)al  salvor 
was  in  the  position  of  an  agent  of  the 
owners  of  the  salved  vessel,  and  the  award 
was  based  upon  the  principle  that  the 
agent  did  not,  like  an  independent  salvor, 
run  the  risk  of  the  loss  of  the  entire  ex- 
penditure if  his  efforts  had  been  unsuc- 
cesfuL  But  when  extraordinary  exertions 
are  made  by  a  person  employed  as  agent  to 
superintend  labourers  engaged  in  salving 
cargo,  the  Court  will  reward  him  accord- 
ingly. The  Favorite,  2  W.  Rob.  255; 
The   PurittMima    Concepcion,   3   W.   Rob. 
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rendering  the  Bervices,    different   congiderations   apply,    and    a    higher 
remaneration  will  be  given  (a).    So,  where  property  has  been  employed  as  The  property 
the  instrument  in  effecting  salvage  services,  or  in  connection  with  them,  ®™ploy®^ 
the  value  of  such  property  is  an  element  which  may  greatly  enhance  the 
salvage  reward  (b).    When  the  property  has  been  exposed  to  risk  (r),  the  Loss  or 
owner  is  of  course  entitled  to  be  compensated  for  the  risk.    So,  when  the  g^^[^^ 
salving  ship  has  suffered  damage  in  rendering  the  services,  and  the  value  by  salvors, 
of  the  property  saved  is  ample  not  only  to  defray  the  loss  sustained  by  the 
salvors  in  addition  to  a  proper  sum  for  the  services  of  those  by  whose 
personal  exertions  the  services  have  been  rendered,  but  also  to  leave  a 
substantial  surplus  for  the  owner  of  the  property  saved,  a  sum  will  be 
awarded  to  the  owner  of  the  salving  ship  sufficient  to  cover  the  actual  loss 
and  to  afford  also  an  adequate  reward  to  him  for  tlie  services  rendered  by 
bis  ship.    And  where  there  is  no  circumstance  to  prevent  the  Court  from 
giving  an  amonnt  of  salvage  sufficient  to  cover  the  loss,  evidence  ought  to 
be  received  to  show  the  amount  of  the  loss  actually  sustained,  with  a  view 
to  enable  the  Conrt  to  fix  the  amount  of  the  award  at  a  sum  sufficient  to 
cover  such  loss,  and  a  proper  remuneration  for  the  salvage  services.    And 
although  under  special  circumstances  the  amount  of  loss  when  ascertained 


181 ;  The  Cargo  ex  Honor,  L.  R.  1  A  &  E. 
•87.  In  some  cases,  where  the  services 
rendered  have  been  of  an  ordinary  kind, 
the  Court,  while  decreeing  salvage,  has 
at  the  same  time  used  expressions  which 
would  seem  to  imply  that  salvage,  in  the 
proper  sense  of  the  word,  was  not  pay- 
able for  such  services.  But  it  is  appre- 
hended that  the  only  meaning  such 
expressions  can  be  intended  to  convey 
is,  that  in  such  cases  the  reward  is  not 
to  be  calculated  on  the  same  liberal 
principles  which  usually  apply  where 
the  services  are  of  an  extraordinary 
nature. 

(a)  Strength  of  arm  and  limb,  when 
united  with  nautical  skill,  must  be 
estimated  by  a  somewhat  higher  value 
than  ordinary  labour.  The  Ihike  of 
Clarence,  1  W.  Rob.  346.  See  Ths 
Lockvoood*,  9  Jur.  1017.  It  seems  that 
the  reward  will  be  enhanced  not  simply 
in  the  proportion  in  which  skilled  labour 
is  more  valuable  than  common  labour, 
but  to  a  somewhat  greater  extent,  be- 
cause skilled  labour  is  difficult  to  be 
procured  in  an  emergency,  and  is  of 
fecial  value  on  such  an  occasion.  See 
i%e  Duke  of  Clarenrt,  avpra. 

(ft)  See  the  judgment  of  the  Privv 
Council  in  The  Ftmilfer,  Br.  &  L.  350. 
**  The  value  of  the  property  by  which  the 
services  have  been  rendered  is  not  an 
unimportant  element  in  estimating  the 
reward  to  be  given,  provided  it  has  been 
exposed  to  risk  and  danger  in  the  per- 
formance of  the  service.  The  greater  the 
risk  incurred  by  the  salvors  or  their  pro- 
perty, the  greater  should  be  the  remunera- 
tion.*' Instructions  issued  by  the  Board 
of  Trade,  1895, art.  178  (d)  ;  The  GUngyle, 


[1898]  P.  97,  103. 

(c)  In  TJte  Tnte  Blue,  L.  R.  1  P.  C.  250, 
it  was  held  that  the  risk  in  respect  to  the 
vacation  of  policies  of  insurance,  and  in 
r^ard  to  actions  which  might  be  brought 
against  the  owners  of  the  vessel  by  the 
owners  of  cargo,  incurred  by  reason  of  a 
deviation  made  by  the  salving  vessel  with 
the  object  of  performing  the  salvage  ser- 
vices, was  an  ingredient  to  be  considered 
in  fixing  the  amount  of  remuneration. 
Sec  Thp  Sr India,  L.  R.  1  P.  C.  241  ;  T/ie 
Sir  Malph  Abercromhie,  L.  R.  1  P.  C.  454  ; 
The  Waterloo,  2  Dods.  443  ;  Th^  Orhona, 
1  Spks.  166  ;  The  Silena,  5  P.  D.  177  ; 
TJt£  Ed^nmore,  [1893]  P.  79,  where  a 
premium  of  342Z.  paid  by  the  owners  of 
the  salving  ship  to  their  underwriters  to 
waive  the  breach  of  a  warranty  against 
deviation  to  the  port  to  which  the  salved 
vessel  was  taken,  was  taken  into  con- 
sideration in  apportioning  to  them  their 
proper  share  of  the  award.  In  the  same 
case  consideration  was  also  given  to  the  fact 
that  the  salving  vessel  had  been  obliged,  by 
reason  of  performing  the  salvage  services, 
to  cancel  a  charter-party,  and,  on  the  other 
hand,  that  the  services  rendered  by  her 
had  been  rendered  by  her  under  an 
agreement  whereby  she  might  have  had 
to  receive  a  certain  amount  even  if  her 
services  had  been  without  success  ;  The 
Farnley  Hall,  4  Asp.  499  ;  77/^  Werrfi, 
12  P.  D.  52.  In  a  case  where  cargo  hatl 
been  lost  by  reason  of  the  ship  having 
deviated  to  render  salvage  services  to 
proi)erty,  it  was  held  that  the  shipowners 
wei*e  liable  to  make  good  the  loss. 
SraraiiMfiga  v.  Stamp,  4  C.  P.  D.  316, 
5  C.  P.  D.  295. 
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may  be  added  as  a  fixed  figure  to  the  amount  of  the  reward,  jet  it  seems 
that  it  is  in  the  discretion  of  the  judge  whether  he  will  assess  a  definite 
sum  in  respect  of  the  loss,  or  whether  he  will  merely  take  the  amount  of 
the  loss  into  consideration  as  an  element  in  estimating  the  quantum  of 
the  award  (d). 

Compensation  will  be  awarded  to  ordinary  fishing  smacks  and  to  other 
vessels  for  detention  (e).  Where  a  steam  vessel  carrying  mails  and  pas- 
sengers deviates  from  her  usual  employment  to  perform  salvage  services,  a 
liberal  compensation  will  be  given  for  the  loss  occasioned  by  the  delay  (/). 


(<Q  In    the    earlier   cases,  where  the 
amount  of  the  loss  and  expenses  incurred 
by  the  salvor  was  capable  of  being  ascer- 
tained with  accuracy,  it  was  common  to 
add  the  amount  of  the  loss  and  expenses 
to  the  amount  of  the  salvage  reward,  ind, 
if  necessary,  to  refer  the  question  of  the 
amount  of  the  loss  to  the  registrar  and 
merchants.     The  Watt,  2  W.   Rob.   70; 
The  Saratoga,  Lush.  318.    In  more  recent 
cases  the  same  practice  has  been    fol- 
lowed.    The  James  Armstrmig,  L.  R.  4 
A.  &  E.  380,  385  ;   Ttie  Rasche,  L.  R.  4 
A.  &  E.  127 ;   lite  Mud  Hopper,  4  Asp. 
103  ;  Tlis  City  of  Chester,  Jan.  20,  1881, 
Mitcheirs    Maritime    Register,    p.    Ill, 
where  the  amount  of  1,127/.  was  fixed 
as  the  amount  of  damages  to  a  screw 
shaft.     See  also  TJie  Chetah,  L.  R.  2  P.  C. 
205  ;  The  HnnnUide,  8  P.  D.  143,  where, 
in  aiddition  to  the  sum  of  200/.  awai-dcd 
as  salvage  remuneration,  a  sum  of  100/. 
was  allowed  for  loss  of   profits  and  for 
repaii-s.     BiA  of  late  it  lias  been  more 
common  to  award  a  gross  sum  generally 
to  cover  remuneration  and  any  loss  or 
expense  that  may  have  been   incurred. 
The  Amerique,  L.  R.  6  P.  C.  468  ;  The 
Silesia,  5  P.  D.  177;   IHte  Lancaster,  8 
P.  D.  (55,  9  P.  D.  14.     See  TIte  Erato,  13 
P.  D.  163  ;  Th^  Pinnas,  6  Asp.  315.    And 
there  has  been  a  strong  inclination  on  the 
part  of  the  Court  to  discourage  expense 
being  incurred  in  prosecuting  an  inquiry 
to  ascertain  the  amount  of  damages  in> 
curred    in    cases  of    salvage.      See  TJie 
Eleonore,  Br.  &  L.  185.      The  law  bear- 
ing upon  the  whole    subject   has    beea 
fully  discussed  in  The  Be  Bay,  8  App. 
Cases,  559  ;  Tlie  City  of  Cliester,  9  P.  D. 
182  ;  and  in  Tlie  Baku  Standard,  [1901] 
A.  C.  549.    In  one  of  these  cases — TJie 
City  of  Chester — it  seems  to  have  been 
assumed  that  the  definition  of  salvage 
contained  in  the  M.  S.  Act,  1854,  s.  458, 
applied  only  to  cases  within  that  section, 
and  did  not  apply  to  cases  of    salvage 
mentioned  in  the  subsequent  sections  of 
the  Act.     See*w/;7*fl,  p.  146.    Where  the 
salvors'  vessel  is  injured  or  lost   whilst 
engaged  in  the  salvage  service,  the  pre- 
sumption is  that  the  injury  or  loss  was 
caused  by  the  necessities  of  the  service, 
and  the  burden  of  proof  is  on  the  defen- 
dant alleging  that  the  loss  was  caused  by 
the  default  of  the  salvors.     The  Thomas 


Blyth,  Lush.  16  [approved  in  Hie  Baku 
Standard,  [1901]  A.  C.  549,  at  p.  552]. 

(c)  The  Norden,  1  Spks.  185.  In  The 
Hovtiiamlel,  1  Spks.  25,  compensation 
was  awarded  for  the  loss,  arising  from 
delay  occasioned  by  the  performance  of 
salvage  services,  of  ice  with  which  a 
fishing-smack  was  laden.  If  a  fishing- 
smack  is  actually  taken  off  lucrative 
employment  in  order  to  render  salvage 
service,  that  fact  may  form  an  essential 
ingredient  in  the  estimate  of  the  salvage 
award,  but  the  Court  will  not  lend  a 
ready  ear  to  claims  made  by  smaU 
vessels  in  respect  of  possible  profit.  In 
a  case  where  a  whaler  had  been  detained 
in  consequence  of  salvage  services  ren- 
dered by  her,  additional  salvage  was 
decreed  for  the  consequential  risk, 
damage,  and  expense.  Tlie  Jane,  2 
Hagg.  343.  See  The  Salaeia,  2  Hagg. 
270,  where  compensation  was  awarded  to 
a  vessel  engaged  in  the  sealing  trade,  for 
the  loss  ot:  the  sealing  season ;  and  see 
The  Oscar,  2  Hagg.  261;  The  Louisa, 
3  W.  Rob.  99  ;  The  Hedwig,  1  Spks,  24  ; 
The  Nicolai  Heinrich,  lb,,  n.  As  to 
loss  from  detention  arising  subsequently 
to  the  completion  of  the  salvage  service, 
see  llie  Hojfeioell,  2  Spks.  249. 

(/)  T/ie  MaHin  Luther,  Swa.  287; 
and  see  The  Sir  llalph  Ahercromhiey 
L.  R.  1  P.  C.  464  ;  The  Caroline,  2  W. 
Rob.  125.  In  the  case  of  TJie  Gladiator 
(Report  of  the  Registrar  and  Merchants, 
May  7,  1864),  a  screw  steamer,  on  her 
way  from  Msdta  to  Smyrna,  got  aground 
in  Smyrna  Bay,  and  was  rescued  by 
The  Agia  Sojia,  a  steamer  trading  be- 
tween Liverpool  and  the  Mediterranean, 
and  at  the  time  bound  for  LiverpooL  In 
the  performance  of  the  salvage  services 
damage  was  done  to  The  Agia  Sofia,  which 
necessitated  her  going  into  a  graving  dock 
on  her  arrival  at  Liverpool,  and  the  re- 
pairs occasioned  a  detention  of  some  days^ 
which  prevented  her  sailing  on  her  out- 
ward passage  at  the  time  which  had  been 
been  previously  fixeil  and  publicly  adver- 
tised. The  case  came  before  the  Court 
and  Trinity  Mastei-s  upon  its  merits,  and 
the  judge  awarded  a  sum  of  400/.  for  the 
salvage  services,  together  with  the  damages 
and  losses  occasioned  to  the  owners  of  The 
Agiu  Sofia  by  the  detention  of  their  ship, 
and  referred  the  claim  for  such  losses,  ^c.^ 
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The  Court  will  not  ordinarily  allow  salvors  to  claim  for  expenses  incurred  f^^"^ 
by  them  in  repairing  the  salved  vessel  in  port  (g) ;  but  in  one  case,  where  subeequent 
salvors  incurred  expenses  in  hiring  men  to  work  at  the  pumps  of  a  salved  ^^^ 
vessel  after  she  had  been  brought  into  port,  the  Court  allowed  the  salvors 
to  recover  the  amount  of  such  expenses  (A). 

In  every  case  the  Court  is  always  inclioed  to  grant  high  remuneration 
when  the  efficiency  of  the  fcer\'ice  has  been  increased  by  the  use  of  valuable 
property.  This  principle  has  been  acted  upon  chiefly  in  cases  where  salvage  Steam  vessels, 
services  have  been  rendered  by  steam  vessels  (i*).  Steam  vessels  are  always 
considered  as  entitled  to  a  very  liberal  reward,  not  only  because  services 
rendered  by  a  costly  instrumentality  should  be  highly  paid  for,  but  because 
the  nature  of  the  help  steam  vessels  render  is  usually  of  the  most  effectual 
kind,  and  wherever  the  services  are  of  a  special  nature,  the  Court  is  always 
ready  to  consider,  not  only  what  is  a  fair  and  reasonable  remuneratiou  to 
the  salvors  for  their  labour  and  capital,  but  will  also  regard  the  amount  of 
benefit  received  by  the  owners  of  the  property  salved.  So  the  Court,  in 
order  to  encourage  the  maintenance  of  vessels  specially  built  and  equipped 
for  and  ready  at  all  times  to  render  salvage  services,  will  take  that  element 
into  consideration,  and  will  be  liberal  in  awarding  salvage  remuneration  for 
services  rendered  by  such  vessels  to  a  vessel  which  but  for  such  services 
would  have  become  a  total  loss  {k).  The  principle  of  treating  tbe  benefit 
received  by  the  owners  of  the  property  salved  as  an  ingredient  to  be  con- 
sidered in  fixing  the  amount  of  the  reward,  although  it  is  never  altogether  to 


to  the  registrar  and  merchants  to  report 
upon.  Before  the  registrar  and  merchants 
the  claim  for  detention  divided  itself  into 
two  parts :  first,  for  loss  of  freight  on  goods 
which  would  have  gone  by  the  ship  if  she 
had  sailed  on  the  day  fixed  ;  secondly,  for 
demurrage  during  detention.  The  regis- 
trar and  merchants,  being  satisfied  upon 
the  evidence  before  them  that  the  ship 
\%'as  prevented  having  a  full  cargo  in  con- 
sequence of  its  being  impossible  for  her 
to  sail  on  the  day  fixed,  estimated  her 
damages  for  loss  of  freight  occasioned  by 
the  detention  at  500Z.  They  also  allowed 
several  days'  demurrage,  and  the  expenses 
of  putting  the  vessel  into  dock. 

0?)  TJie  llainger,  2  Hagg.  42. 

(/<)  TJie  Le  Jonet,  L.  R.  3  A.  &  E.  556. 

(i)  "  There  was  no  risk  to  the  property 
of  the  owners  in  this  case  ;  but  in  the 
detention  of  their  vessel,  and  consequen- 
tial risk  and  expenses,  I  think  there  is  a 
strong  foundation  on  their  part  for  a 
claim  to  share  in  the  salvage.  Pc^r  Sir 
C.  Robinson,  2  Hagg.  343.  See  The 
Xorden,  1  Spks.  185. 

*'  The  principle  I  have  always  endea- 
voured to  follow  is  this,  that  when 
steamers  render  salvage  service,  they 
are  entitled  to  a  greater  reward  than  any 
other  set  of  salvors  who  render  the 
same  service :  and  for  this  plain  and 
obvious  reason :  in  consequence  of  the 
power  they  possess,  they  can  perform 
such    services    with    infinitely    greater 


celerity  than  other  vessels,  with  in- 
finitely greater  safety  to  the  vessel  in 
danger,  and  frequently  under  circum- 
stances in  which  no  other  assistance 
could  by  possibility  prevail.'*  Per  Dr. 
Lushington,  Ttie  Kifigalock^  1  Spks.  267. 
See  The  Alpen,  Swa.  190 ;  TJie  Raikes, 
1  Hagg.  246  ;  The  London  Merchant,  3 
Hagg.  399;  Th4f  Uarl  Orey,Ib.d6'd;  llis 
Shantum,  11  Jur.  1046;  The  Perth,  3 
Hagg.  416  ;  The  Graces j  2  W.  Rob.  800  ; 
The  City  of  Berlin,  2  P.  D.  187  ;  The 
Glengyle,  [1898]  P.  97,  [1899]  A.  C.  619. 
As  to  King  s  ships,  see  supra,  p.  142. 

(Jk)  T1i€  Glengyle,  [1898]  P.  97,  [1898] 
A.  C.  519.  In  the  case  of  The  Envoy 
(cited  in  The  Glengyle,  [1898]  P.  97,  at 
p.  102),  where  the  salvage  services  had 
been  rendered  by  steam  tugs.  Sir  Charles 
Butt  made  the  following  observations  : 
**  To  my  mind  one  of  the  most  important 
functions  of  this  Court  is  to  encourage 
the  maintenance  of  powerful  and  efficient 
steam  tugs  around  our  coasts,  to  be  in 
constant  readiness  to  assist  vessels  in 
disti-ess.  Not  only  in  the  course  of  a 
year  is  a  large  amount  of  property  saved 
by  these  means,  but  a  considerable  sacri- 
fice of  life  is  prevented.  Therefore  the 
principle  we  go  upon  is  not  that  of  a 
quant  urn  went  it,  but  of  giving  such  an 
Mwanl  as  will  encourage  people  to  keep 
vesselH  of  adequate  size  ana  dimensions  to 
go  out." 


156 


JURISDICTION   IN   ADMIRALTY. 


Risk  in- 
curred by 
the  salvors. 


The  value  of 


be  loBt  sight  of,  applies  with  special  force  to  cases  in  which  risk  has  been 
incurred  by  the  salvors.  Where  no  personal  risk  has  been  incurred  in  the 
service,  it  is  always  possible  to  form  some  estimate  of  the  amonnc  of  the  remu- 
neration actually  earned,  by  taking  into  consideration  the  time  and  labour 
expended,  the  skill  shown,  and  the  capital  employed  by  the  salvors ;  although 
any  result  thus  arrived  at  may  be  greatly  modified  by  other  attendant  cir- 
cumstances. But  where  men  have  exposed  their  lives  to  hazard,  a  new 
character  is  conferred  upon  the  services,  and  it  is  not  possible  adequately 
to  compensate  them  by  payment  based  in  any  way  upon  a  calculation  of 
the  market  value  of  their  labour.  The  Court  will  in  such  cases  look  mainly 
at  the  benefit  conferred  on  the  property  salved,  and  with  regard  to  this 
determine  what  amount  the  owner  should  pay  to  persons  who  in  his  service 
have  perilled  what  to  them  is  invaluable  (/).     It  is  in  this  point  of  view 

the  DroDcrtv  ^  /  r 

saved,  and  the  ^^^^  ^^^  ^^^®  ^^  ^^^  property  salved,  and  the  degree  of  danger  (m)  from 
<iegr^ofrisk  which  it  was  i-escued,  become  important,  because  the  two  together  deter- 
exposed.  ™'^®  ^^®  measure  of  the  benefit  conferred.  The  greater  the  danger  of  the 
loss,  the  gi-eater  the  value  of  the  services  which  have  averted  the  loss. 
Thus  the  Court  has  been  in  the  habit  of  decreeing  very  liberal  rewards  in 
cases  of  derelict,  because  the  danger  <»f  the  loss  of  the  property  to  the 
owner  in  such  cases  is  generally  extreme.  And  although  there  is  nothing 
in  principle  to  distinguish  the  salvage  of  derelict  from  other  cases  of 
salvage  (n),  yet  the  measure  of  the  amount  of  the  reward  in  cases  of  derelict 
may  be  taken  as  a  fair  estimate  of  the  amount  the  Court  will  award  in 
cases  where  the  danger  of  the  loss  of  the  property  is  of  the  highest 
degree.  But  even  in  cases  where  all  circumstances  concur  to  entitle  the 
-  salvor  to  remuneration  on  the  most  liberal  scale,  it  is  not  to  be  supposed 
that  there  is  any  rule  tliat  the  amount  of  the  reward  should  bear  any 


was 


(I)  "  The  risk  incurred  by  the  salvors 
themselves,  if  necessarily  incidental  to 
the  performance  of  the  service,  is  the 
most  important  ingredient  in  estimating 
the  amount  of  salvage  to  be  award&i. 
The  value  of  human  life  is  that  which  is 
and  ought  to  be  principally  considered  in 
the  preservation  of  other  men's  property  ; 
and  if  this  be  satisfactorily  proved  to  have 
been  hazaixled,  the  salvors  should  be  most 
bberally  rewarded  ;  and  when  not  only 
risk  has  been  incurred,  but  actual  loss  of 
life  has  ensued,  a  stiU  larger  amount  of 
salvage  should  be  given."  Instructions 
issued  by  the  Board  of  Trade,  1887, 
art.  167  (c).  See  Tft£  Thorn  an  Fieldm, 
32  L.  J.  Adm.  61 ;  Tite  William  Hannhiff- 
ton,  9  Jur.  631  ;  Tlie  aty  of  aiester,  9 
P  I).  182  202. 

*(w)  See  Tite  Werra,  12  P.  D.  52.  "  In 
estimating  the  degree  of  danger,  i-egard 
should  be  had  to  the  damage  sustained  by 
the  vessel  itself  ;  the  nature  of  the  locality 
from  which  she  was  rescued  ;  the  season 
of  the  year  when  the  services  were 
rendered,  and  if  the  weather  at  the  time 
was  not  tempestuous,  the  probability  or 
improbability  of  its  becoming  so ;  igno- 
rance or  knowledge  (as  the  case  may  be) 


on  the  part  of  the  master  and  other 
persons  on  board  the  vessel  saved."  In- 
st met  ions  issued  by  the  Boai-d  of  Tnwle, 
1896,  art.  173  (a). 

(w)  "  Now,  iu  truth  and  in  fact,  when 
the  Court  comes  to  consider  the  question 
of  dei'clict  or  not,  it  takes  into  considera- 
tion the  danger  to  the  property  ;  and  so 
it  does  where  the  vessel  is  not  derelict — 
the  property  may  be  in  infinite  danger, 
though  it  is  not  derelict ;  but  the  Court 
always  considers  that  one  of  the  material 
ingredients,  upon  which  it  gives  a  large 
salvage,  is  the  danger  to  the  property ; 
and  the  danger  may  be  (we  do  not  say 
it  is,  but  the  danger  may  be),  and  in 
ceitain  cases  of  salvage  it  is,  as  great  to 
the  property  which  is  not  derelict  as  it 
is  in  other  cases  where  the  proi^eily  is 
derelict.  Therefore  the  proper  course  to 
pursue  in  all  these  cases  is  to  consider 
the  fact  of  derelict  as  being,  as  it  were, 
an  ingredient  in  the  degree  of  danger 
in  which  the  property  is."  Per  Dr. 
Lushington,  The  Trxve  Blue^  L.  R. 
1  P.  C.  256.  See  The  Florence,  16 
Jur.  578;  TJie  Janet  Covrt,  [1897] 
P.  59. 
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fixed  proportion  to  the  valne  of  the  property  saved  (o).  In  such  cases  the 
value  of  the  property  saved  is  an  ingredient  of  the  utmost  importance  in 
determining  the  quantum  of  the  reward,  but  it  cannot  alone  regulate 
it  (/?),  or  raise  the  amount  awarded  altogether  out  of  proportion  to  the 
services  actually  rendered  (q). 

Thus  it  will  be  seen  that  the  reward  varies  infinitely,  according  to  the  There  is  no 
various  considerations  which  influence  the  Court  in  determining  its  amount.  ^^  "^®  ^ 
A  reward  equal  to  one  half  the  value  of  the  property  salved  after  the  JS^t*^^ 
expenses  of  the  salvors  have  been  deducted  may  be  said  to  be  the  highest 
amount  awarded,  except  in  cases  of  the  most  exceptional  and  extraordinary 
character  (r)  ;  but  between  this  and  the  lowest  kind  of  salvage  remunera- 
tion, mere  payment  for  common  labour,  the  degrees  are  infinite.    It  is  for 


(ri)  In  cases  where  the  property  saved 
is  Large,  the  amount  of  the  reward  osoaUj 
bears  a  much  smaller  proportion  to  the 
value  of  the  property  than  in  cases  where 
the  property  saved  is  smalL  See  Tlte 
Hector,  3  Hagg.  93  ;  T?ie  Earl  of  Eglin- 
ton,  Swa.  8  ;  and  see  notes  (^p)  and  (^), 
infra. 

(/>)  "  The  value  of  the  property  saved 
is  certainly  not  an  immaterial  circum- 
stance, for  in  proportion  to  that  value  is 
the  benefit  to  the  owners,  and  that  is  one 
of  the  primary  principles  in  settling  the 
amount  of  remuneration."    Per  Sir  John 
NicholU  The  Etoell  Orore,  3  Hagg.  221. 
According  to  the  ancient  practice  of  the 
Court,  it  was  usual  to  award  specific  pro^ 
portions  of  the  property  saved  ;  in  cases 
of  derelict  it  was  usual  to  fix  the  amount 
at  a  moiety,  and  in  other  cases  various 
proportions  varying  from  one-third  to  one- 
tenth  were  given.     But  "  all  claims  of 
specific     proportions,    and    particularly 
the    distinction  of   derelict,  have    been 
discountenanced,  and    may    be  said  in- 
deed never  to  have  existed  in  modem 
times."    H.M,S.  Thtfh,  3  Hagg.  62.    In 
the  case  of  The  Salaeia,  2  Hagg.  263,  Sir 
C.  Robinson  said  as  follows :  "  The  arbi- 
trators have  gone  a  little  out  of  their  way, 
perhaps,  in  considering  what  might  be 
likely  to  be  done  by  this  Court,  intimating 
an  expectation  that  it  would  award  an 
equal  proportion  of    the   cargo.     They 
awarded  one-fourth  of  the  value  of  the 
ship,  following  perhaps  a  course  of  pro- 
ceeding familiar  enough  in  ancient  times, 
but  which  is  not  now  countenanced  in  the 
practice  of  the  country.  ...  It  is  a  sug- 
gestion of  common  reason,  that  where  the 
property  is  very  large,  a  smaller  proportion 
may  afford  adequate  remuneration  ;  and 
as  that  is  the  only  true  measure  of  reward, 
it  is  absurd  to  assign  fixed  proportions, 
which  must  oi>erate  so  very  differently, 
according  to  the  difference  of  value.    The 
rule  of  proportion,  therefore,  is  a  rule 
which  this  Court  has  not  recognized,  and 
wiU  not  adopt  on  any  recommendation. 
The  question  will  resolve  itself  into  the 
consideration  of  circumstances  attending 
the  particular  case.    When  the  amount 


of  the  reward  is  so  fixed  it  will  be  seen 
what  is  the  proportion,  and  it  may  be  so 
expressed  in  popular  language;  but  the 
case  must  be  substantially  determined  on 
more  particular  considerations  than  those 
of  proportion.'*  See  The  Vesta,  2  Hagg. 
194  ;  TJie  Hector,  3  Hagg.  90  :  The  Bleu- 
denhall,  1  Dotls.  423  ;  The  Otear,  2  Hagg. 
260 ;  Post  V.  Jones,  19  How.  (60  U.S.)  160. 
(jl)  In  The  Ameriqtw,  nomine  Qm- 
pagnie  Ginirale  Transatlantiqne  v.  The 
Owner*  of  The  Barry,  The  Auburn,  and 
The  Spray,  L.  R.  6  P.  C.  468,  it  was 
argued  that  the  value  of  the  property 
8alve<l  is  material  only  in  so  far  as  it 
supplies  a  fund  adequate  to  the  payment 
of  a  liberal  remuneration  for  the  services 
rendered,  and  that  it  ought  not  further 
to  affect  the  measure  of  remuneration ; 
but  the  Judicial  Committee  distinctly 
repudiated  this  proposition.  It  not  un- 
frequently  happens  that  most  meritorious 
services  are  rendered  when  the  fund  at 
the  disposal  of  the  Court  is  insufficient  to 
enable  it  to  decree  an  adequate  reward, 
and  it  is  in  consideration  of  this  and  for 
the  general  encouragement  of  salvage 
services  that  the  Court  will,  where  the 
property  salved  is  of  great  value,  consider 
the  value  of  the  property  as  entitling  the 
salvors  to  an  enhanced  reward.  lh»  See 
The  Erato,  13  P.  D.  163,  at  p.  165. 

(r)  The  Inca,  Swa.  370 ;  The  Sarah 
Belly  4  No.  Ca.  147,  12  Moo.  P.  C.  C. 
189 ;  The  Britannia,  3  Hagg.  154  ;  The 
EffoH.  3  Hagg.  166:  The  Watt,  2  W. 
Rob.  71  ;  The  ElUotta,  2  Dods.  75  ; 
The  Frances  Mary,  2  Hagg.  89.  In 
The  Basche,  L.  R.  4  A.  &  £.  127,  a  case 
of  derelict,  the  Court,  after  the  expenses 
of  the  salvors  had  been  first  paid  out  of 
the  fund,  awarded  more  than  a  moiety 
of  the  residue  as  salvage  remuneration. 
See  also  Th^  Hebe,  4  P.  D.  217,  where 
the  value  of  the  property  salved  was  750/., 
and  the  Court  awarded  to  the  salvors  360/. 
with  costs.  See  also  The  Lhietta,  8  P.  D. 
24,  where  the  property  proceeded  against 
was  a  derelict,  .and  the  Court  awaited  a 
moiety  of  the  value.  "  As  a  general  rule, 
it  may  be  stated  that  Courts  of  Admiralty 
seldom,  if  ever,  give  more  than  one-half 
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the  Court,  acting  upon  its  own  diacretiou,  to  apply  the  general  principles 
which  have  been  discussed  to  the  particular  circumstances  of  each  case, 
and  to  decide  as  to  the  existence  of  the  various  ingredients  which  regulate 
the  amount  to  be  awarded,  and  to  assign  due  prominence  and  value  to  each 
in  its  proper  degree. 

In  cases  where  life  is  saved,  importance  of  course  is  to  be  attached  to  the 
degree  of  peril  to  which  the  salvors  and  the  persons  saved  were  exposed  ; 
but  practically  it  rests  almost  entirely  in  the  discretion  of  the  Court  to  fix 
the  amount  of  the  reward  according  to  the  circumstances  of  each  case. 
The  Court  is  inclined  to  regard  with  peculiar  favour  the  claims  of  persons 
who  have  saved  life  («). 

Where  salvors  have  been  guilty  of  misconduct  or  negligence,  the  salvage 
will  be  reduced  or  wholly  withheld.  Of  course,  persons  who  attempt  to 
render  assistance,  and  conduct  themselves  in  such  an  unskilful  or  negligent 
manner  that  no  benefit  results,  are  not  entitled  to  salvage,  because,  as  we 
have  already  noticed,  success  is  in  geneml  the  condition  of  the  reward  (/). 
Persons  who  have  contributed  to  place  property  in  danger  cannot,  for 
obvious  reasons,  be  allowed  to  claim  reward  for  rescuing  it  from  the  conse- 
quences of  their  own  wrongful  acts  (u)  ;  and  even  in  cases  where  salvage 


of  the  value  of  the  property  saved.  This 
should  in  fact  be  reg{u*ded  as  the  maxi- 
mum, except  in  some  few  cases  where 
the  services  have  been  highly  meritorious, 
and  the  value  of  the  property  saved  is 
but  smaU.^'  Instructions  issued  by  the 
Board  of  Trade,  1895,  art.  173(b).  "In 
some  cases,  indeed,  where  the  claim  has 
been  against  King's  ships,  the  property 
saved  has  been  very  small,  or  the  salvage 
operations  have  been  of  long  continuance, 
or  effected  by  expensive  machinery,  a 
larger  proportion  than  a  moiety  has  been 
allowed."  Maude  &  Pollock  on  Ship- 
ping, 4th  ed.  vol.  i.  pp.  661,  662.  See 
The  Jubilfie,  3  Hagg.  43,  n.  ;  Ths 
Bailer  ex  Elephant,  64  L.  T.  543,  where 
salvors  having  found  a  derelict  marine 
boiler  floating  in  the  sea  pulled  it  ashore 
and  hauled  it  beyond  high  water,  the 
Court,  in  a  recent  salvage  action  by  default, 
out  of  58Z.,  the  net  proceeds  of  the  boiler, 
awarded  to  the  salvors  50/.  and  costs; 
The  Arnui  Helena,  5  Asp.  142  (608/.  pro- 
ceeds, 304/.  to  salvors,  and  150/.  for  life 
salvage)  ;  The  Hvlda,  March,  1899,  Adm. 
Ct.  (owners  appearing  at  trial,  on  a  value 
of  674/.  Jeune,  P.,  awarded  370/.)  ;  Tlu 
Erato,  13  P.  D.  163,  where  the  owners 
appeared  on  a  value  of  3.750/.,  an  award 
of  2,000/.  was  made. 

(*)  The  Coromandel,  Swa.  205;  The 
Tlwma^  Fielden,  32  L.  J.  Adm.  62  ;  Tlie 
Eastern  Monarch,  Lush.  81  ;  The  Fu-fi- 
Iter,  Br.  &  L.  341  ;  The  Pensacola,  Br. 
&  L.  306  ;  The  Barf  ley,  Swa.  198 ;  The 
Alma,  Lush.  381.  And  see  The  Qneen 
Mob,  3  Hagg.  242  ;  The  Clarisse,  Swr. 
129.  It  is  not  practicable  within  the 
limits  of  this  chapter  to  refer  to  particular 
cases  as  examples  of  the  manner  in  which 


the  discretion  vested  in  the  Court  is 
usually  exercised  in  cases  of  salvage  of 
life  or  property.  It  is,  as  Dr.  Lushington 
observed  in  the  case  of  The  Thamat 
Fielden  (32  L.  J.  Adm.  62),  "utterly 
impossible  to  go  minutely  into  each 
individual  case,  and  each  particular  point ; 
and  it  is  never  a  satisfactory  investiga- 
tion, take  what  pains  you  will,  for  it 
always  will  be  that  which  Lord  Stowell 
used  to  call  msticum  judicium  y  And 
see  the  observations  in  the  judgment 
in  The  Glory,  14  Jur.  676.  It  would 
seem  that  a  deviation  for  the  purpose  of 
saving  life  is  no  breach  of  the  ship- 
owner's contract  of  carriage,  and  that 
consequently  in  estimating  the  amount 
of  award  payable  to  life  salvors,  the 
same  consideration  ought  not  to  be  given 
to  the  fact  that  the  salving  vessel  deviated, 
as  would  be  given  in  cases  where  property 
is  salved.  See  Scaramanga  v.  Stamp,  5 
C.  P.  D.  295. 

(0  The  Lochwoodtt,  9  Jur.  1017  ;  The 
Ntptune,  1  W.  Rob.  297 ;  The  Black  Boy, 
3  Hagg.  386,  n.  ;  The  Dygden,  1  No.  Ca. 
115  ;  The  Yan  Yean,  8  P.  D.  147,  150  ;  and 
see  iupra,  p.  131 .  See  2Jie  Altair,  [1897] 
P.  105. 

(w)  Cargo  ex  Capella,  L.  R.  1  A.  &  E. 
356.  And  see  The  C.  S.  Butler,  The 
Baltic,  L.  R.  4  A.  &  E.  178.  In  the 
former  case  a  coUision  occurred  between 
two  vessels  ;  both  were  found  to  blame 
for  the  collision.  It  was  held  that  one  of 
the  vessels  could  not  claim  salvage  for 
services  rendered  after  the  collision  in 
saving  the  cargo  of  the  other  vessel.  And 
see  the  judgment  in  The  Mintiehafia,  Lush. 
.335 ;  The  Anwtpoli^  and  Golden  Light,  Ih, 
355.    But  the  mere  fact  that  some  of  the 
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services  in  the  proper  sense  of  the  term  have  been  rendered,  the  reward 
may  be  forfeited  entirely  by  miscondact  on  the  part  of  the  salvors  (x).  Bnt 
in  order  to  bar  the  right  to  salvage,  misconduct  must  be  proved  beyond  a 
reasonable  doabt  by  the  persons  resisting  the  claims  (y). 

By  the  518th  section  of  the  Merchant  Shipping  Act,  1854,  it  is  provided  M.  s.  Act, 
that  where  any  person  finds  or  takes  possession  of  any  wreck  within  the  ^®^**  ®'  ^^^* 
limits  of  the  United  Kingdom,  he  shall,  if  he  is  not  the  owner  thereof,  deliver 
the  same  to  the  receiver  of  the  district,  and  if  he  fails  to  comply  with  this 
provision  he  shall  be  liable  to  a  fine,  and  shall  in  addition  forfeit  all  claim  to 
salvage  (z).  And  in  other  cases  the  claim  of  the  salvors  may  be  prejudiced 
if  they  improperly  and  vexatiously  detain  the  property  from  the  owners 
after  the  salvage  service  is  completed  (a).  The  same  result  may  follow  if 
the  salvors  unlawfully  obtrude  their  services  {b),  or  if  they  take  the  vessel 


owners  of  the  ealTing  vessel  are  also 
owners  of  shares  in  a  yessei  which  has 
wroDgfally  occasioned  the  necessity  of 
the  salvage  services  will  not  disentitle  the 
owners  of  the  salving  vessel  to  salvage 
reward.  The  Glengaber^  L.  B.  3  A.  &  E. 
535.  Where  damage  is  negligently  done 
in  rendering  salvage  services,  the  owners 
of  the  salving  vessel  are  liable.  The 
ThetU,  L.  R.  2  A.  &  £.  365. 

(dr)  The  John  and  Thomas,  1  Hagg. 
157,  n.  ;  The  Charles  Adolphe^  Swa.  163  ; 
The  Capella,  [1892]  P.  70.  "It  is  an 
established  rale  of  this  Court,  and  one  I 
shaU  never  depart  from,  that  however 
valuable  a  service  may  be,  salvors  may 
forfeit  their  just  reward  if  they  are  guilty 
of  misconduct.'*  Per  Dr.  Lushingtoii, 
The  Lady  Worslty,  2  Spks.  253—256. 
**  The  principles  are  these :  that  salvage 
is  forfeited  by  wilful  misconduct,  bad 
fiuth,  an  intention  not  to  do  the  whole 
of  the  duty,  or  an  intention  to  protract 
doing  that  duty  for  the  purpose  of  piracy." 
Per  Dr.  Lushington,  The  Magdalen^  '31 
L.  J.  Adm.  24.  The  Olengaher,  L.  R. 
3  A.  Jt  £.  535.  Spoliation  or  robbery  by 
the  salvors  may  extinguish  all  claim  to 
salvage.  See  The  Florence^  16  Jur.  576. 
But  during  a  salvage  service  the  salvors 
have  a  right  to  an  adequate  maintenance 
from  the  ship's  stores.  The  Hauthandt'l^ 
1  Spks.  29  ;  see  I%<f  Louha,  2  W.  Rob.  24. 
In  The  Wear  Packet,  2  Spks.  256,  the 
Court  refused  to  entertain  the  claim  of 
salvors  who  had  been  convicted  by  magis- 
trates for  their  conduct  in  the  same 
transaction  in  respect  of  which  they 
claimed  salvage. 

(y)  The  Charles  Addphe,  Swa.  156; 
The  Atlas,  Lush.  628.  Where  it  is  in- 
tended to  bring  forward  a  charge  of  mis- 
conduct, it  should  be  distinctly  brought 
before  the  notice  of  the  Court  at  the 
earliest  possible  stage  of  the  proceedings. 
7%e  City  of  Edinhurgh,  2  Hagg.  333.  See 
The  Minnehaha,  Lush.  335. 

(z)  A  barge  adrift  on  the  river  Thames, 
having  broken  from  her  moorings,  without 
having  any  person  on  board  her,  is  not 


*•  wreck  "  within  this  section.  The  Zeta, 
L.  R.  4  A.  &  E.  460  ;  and  see  The  Liffey, 
6  Asp.  255. 

(a)  In  The  Lady  Worsley,  2  Spks.  253, 
the  Court  held  that  salvors  had  forfeited 
their  claim  to  salvage  by  subsequent 
misconduct  in  improperly  retaining  pos- 
session of  the  property  saved.  As  to  the 
circumstances  under  which  the  salvors 
may  retain  possession,  see  post^  pp.  161, 
162. 

(h)  Where  the  master  of  the  ship  or  the 
owners  of  the  property  are  present  to  give 
orders,  strangers  have  no  right  to  obtrude 
their  services  contrary  to  express  direc- 
tions. The  Glasgow  Packet,  2  W.  Rob. 
313  ;  Ths  Barefoot,  14  Jur.  841  ;  Th^! 
Champion,  Br.  k.  L.  69 ;  The  Saniurl, 
15  Jur.  407.  In  order  to  prevent  con- 
fusion and  disorder  it  is  provided  by  the 
M.  S.  Act,  1894,  8.  511,  that  where  a 
British  or  foreign  vessel  is  wrecked, 
stranded,  or  in  distress  at  any  place  on 
or  near  the  coasts  of  the  United  Kingdom, 
or  any  tidal  water  within  the  limits  of 
the  United  Kingdom,  the  receiver  of  the 
district  shall  take  command  of  aU  persons 
present,  and  assign  such  duties  and  give 
such  directions  to  each  person  as  he  may 
think  fit  for  the  preservation  of  the  vessel, 
and  of  the  lives  of  the  persons  belonging 
to  the  vessel,  and  of  the  cargo  and  apparel 
of  the  vessel;  and  if  any  person  wilfully 
disobeys  such  directions,  he  shaU  be  liable 
to  a  fine  not  exceeding  bOL ;  but  it  is 
provided  that  the  receiver  shall  not  inter- 
fere between  the  master  and  his  crew 
in  reference  to  the  management  thereof, 
unless  he  is  requested  to  do  so  by  the 
master.  Sect.  516  provides  that  in  the 
absence  of  the  receiver  certain  other 
oflBcers  may  exercise  his  powers.  Sect.  536 
provides  that  every  person  not  being  a 
receiver,  or  a  person  authorized  to  act  for 
him,  who,  without  the  leave  of  the  master, 
endeavours  to  board  any  such  vessel  as 
before  mentioned,  shaU  for  each  offence 
incur  a  penalty  not  exceeding  60Z.,  and 
the  master  of  such  vessel  may  repel  him 
by  force. 
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saved  to  a  port  unnecessarily  inconvenient  to  her  (c) ;  although  they  are 
not  bound  to  deviate  from  their  own  course  simply  to  serve  the  convenience 
of  the  crew  of  the  ship  they  have  assisted  (d). 

The  Court  will  treat  salvors  as  guilty  of  misconduct  in  cases  where  they 
have  neglected  to  render  help  promptly  (e),  where  they  have  made  exorbi- 
tant demands  (/),  where  they  have  entered  into  improper  or  fraudulent 
agreements  (^),  or  have  instituted  proceedings  after  unreasonable  and 
vexatious  delay  (A). 

Where  there  is  misconduct  on  the  part  of  the  salvors,  but  not  of  a 
flagrant  character,  the  effect  of  it  is  to  diminish  the  amount  of  the  reward, 
not  to  take  it  entirely  away  (i).  Where  nautical  men  act  as  salvors,  they 
may  forfeit  (k)  a  portion  of  the  salvage  if  they  neglect  to  exercise  the 
ordinary  prudence  and  skill  which  is  reasonably  to  be  expected  of  them  (/). 
And  although,  when  unskilled  persons  are  called    upon  to  act    in    an 


(<?)  Tha  Eleanora  Charlotte,  1  Hagg. 
15H. 

(<f)  The  Orhona,  1  Spks.  161  ;  VEs- 
perance,  1  Dods.  48.  See  The  Calypto,  2 
Hagg.  212  ;  The  Martin  Luther,  Swa.  290. 
Where  salvors  have  brought  a  ship  in 
safety  into  a  port,  and  the  objection 
is  raised  that  they  onght  to  have  taken 
her  to  another  port,  it  lies  on  those  who 
raise  the  objection  to  prove  it.  See  The 
Hotithandel,  1  Spks.  28. 

(/!)  The  City  of  Edinburgh,  2  Hagg. 
333. 

(/)  ^&Q  The  John  and  Thomas,  1  Hagg. 
167,  n. ;  The  Towan,  2  W.  Rob.  259. 

(jg)  The  Westmhuter,  1  W.  Rob.  235  ; 
and  see  jHfst,  p.  163. 

(/t)  TJie  Samuel,  15  Jur.  407;  The 
Rapid,  3  Hagg.  419. 

(i)  The  Magdalen,  31  L.  J.  Adm.  22  ; 
Tlie  Marie,  7  P.  D.  205.  In  a  modem  case 
in  the  Privy  Council,  77i^  Atlas,  Lush. 
628,  it  is  laid  down  that  where  in  cases 
of  salvage  success  is  finally  obtained,  no 
mere  mistake  or  error  of  judgment  in  the 
manner  of  procuring  it,  no  misconduct 
short  of  that  which  is  wilful,  and  may  be 
considered  criminal,  will  work  an  entire 
forfeiture  of  the  salvage.  This,  although 
no  doubt  it  must  be  taken  to  be  law,  does 
not  appear  to  be  quite  consistent  with  the 
dicta  in  earlier  cases.  In  The  Cape  Packet, 
3  W.  Rob.  125,  Dr.  Lushington  said  : 
"There  may  again  be  instances  of  such 
gross  negligence,  independent  of  any  wil- 
ful inattention,  as  would  debar  aU  claim 
for  salvage  recompense."  In  the  case  of 
Tlie  Duke  of  Maneheeter,  4  No.  Ca.  580,  a 
sailing  ship  grounded  on  the  Goodwin 
Sands.  The  ship  was  got  off  by  a  steam 
tug,  which  took  her  in  tow,  and  "towed  her 
aground  on  the  Sandwich  Flats.  The 
Trinity  Masters  were  of  opinion  that  the 
stranding  on  the  Sandwich  Flats  might 
have  been  prevented  by  ordinary  care  and 
skiU,  and  that  there  was  on  the  part  of 
the  tug  gross  and  culpable  negligence. 
Under  the  circumstances  the  Court  pro- 


nounced against  the  claim  of  the  master 
and  crew  of  the  tug.  In  the  course  of  the 
judgment,  Dr.  Lushington  said  :  "The 
proposition  is  undoubted,  that  salvage 
may  be  diminished,  or  taken  away  alto- 
gether, through  error,  misconduct,  or  want 
of  skill  in  the  salvors.**  The  judgment 
was  affirmed  on  appeal,  6  Moo.  P.  C.  C.  90. 

(*)  ITie  Cape  Packet,  3  W.  Rob.  126  ; 
Th^  Perla,  Swa.  230  ;  The  Houthandel, 
1  Spks.  25  ;  The  Minnehaha,  Lush.  3.H5 ; 
The  MagdaleTi,  31  li.  J.  Adm.  24.  But  in 
these  cases  it  can  hardly  be  said  strictly 
that  the  amount  of  salvage  is  forfeited  by 
want  of  skill.  It  would  perhaps  be  more 
correct  to  say  that  the  amount  of  salvage 
earned  is  less.  It  follows  from  the  prin- 
ciples already  discussed  that  the  amount 
of  the  reward  is  in  all  cases  proportioned, 
to  some  extent  at  least,  to  the  amount  of 
skiU  shown,  and  the  degree  of  benefit  con- 
ferred on  the  property.  Under  a  simple 
traverse  of  salvage  service,  wilful  mis- 
conduct of  salvors  may  not,  but  negligence 
may,  be  proved.  TJie  Minnehaha,  vbi 
supra. 

(0  See  The  Minnehaha,  Lush.  335 ; 
The  Dwina  [1892]  P.  58,  in  which  lattei 
case,  owing  to  the  unskilful  manoeuvring 
of  the  salving  vessel,  damage  to  the  extent 
of  about  400/.  was  done  U>  the  vessel  to 
which  the  salvage  services  were  being 
rendered,  and  the  Court  deducted  that 
amount  from  the  award  of  salvage  it 
would  otherwise  have  made.  Where  sal- 
vors have  a  ship  in  tow,  although  the  ship 
may  be  in  charge  of  a  licensed  pilot,  the 
salvors  are  not  absolutely  relieved  from 
the  responsibility  of  watching  the  course 
which  the  pilot  of  the  ship  pursues.  The 
Duke  of  Mancliester,  10  Jur.  863.  As  to 
the  extent  of  the  control  of  a  pilot  in 
command  of  a  ship,  see  The  Christina,  3 
W.  Rob.  27  ;  The  Ripon,  10  P.  D.  65.  And 
see  Maude  k.  Pollock  on  Shipping,  4th 
ed.  vol.  i.  p.  249  ;  The  Marie,  7  P.  D.  203  ; 
The  Da^Usie  Packet,  3  Hagg.  383. 
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emergency,  their  want  of  skill  can  hardly  be  imputed  to  them  as  a  fault  (m), 
still,  wherever  the  property  saved  is  damaged  in  the  performance  of  the 
service,  the  salvors,  however  free  from  blame,  must  suffer  for  it  to  some 
extent,  because  the  fund  out  of  which  the  reward  is  payable  is  diminished. 
Thus  it  seems  that  salvors  whose  conduct  has  been  innocent  may  suffer  by 
the  imprudence  or  unskilfulness  of  an  agent,  properly  employed  by  them 
to  complete  a  service  which  they  have  commenced  (n).  But  in  a  case 
where  salvors  brought  a  vessel  in  distress  close  to  the  mouth  of  a  harbour, 
and  there  gave  up  charge  of  her  to  a  duly  licensed  pilot,  it  was  held  they 
could  not  be  prejudiced  as  to  their  claim  on  account  of  an  injury  afterwards 
done  to  the  ship  by  the  pilot's  negligence  (o). 

It  not  unfrequently  happens  while  one  set  of  persons  are  engaged  in  Salvors  may 
rescuing  property  from  danger,  that  another  sefc  of  persons  come  up  and  ^^nduct 
endeavour  to  assist  in  the  salvage  service ;  in  such  cases  the  original  in  resisting 
salvors  are  generally  desirous  to  earn  the  whole  reward  themselves,  while  o^^"®' 
the  others  are  anxious  to  establish  a  claim  to  a  share  of  it.  Disputes 
arising  out  of  the  rival  claims  of  several  parties  of  salvors  frequently  resolve 
themselves  into  a  simple  question  of  the  apportionment  of  the  salvage,  and 
depend  upon  the  d^ree  to  which  the  labours  of  each  party  contributed  to 
the  successful  result,  and  in  this  point  of  view  the  matter  will  be  con- 
sidered hereafter  (j!?).  But  it  is  necessary  to  mention  the  matter  here, 
because  in  these  cases  salvors  are  sometimes  charged  with  misconduct  in 
resisting  or  refusing  assistance  subsequently  offered  by  others,  and  where 
there  is  actual  misconduct  the  right  to  salvage  may  be  affected  quite 
irrespectively  of  any  question  regarding  the  value  of  the  services.  The 
principal  question  in  all  Euch  cases  is,  whether  the  assistance  offered  was 
needed  or  not.  The  first  consideration  is  the  safety  of  the  property  (q).  If 
the  persons  first  engaged  in  performing  the  salvage  services  are  not  able 
unaided  to  rescue  the  property,  or  are  not  able  to  do  so  with  certainty  and 
facility,  they  are  guilty  of  misconduct  if  they  place  any  obstacles  in  the  way 
of  persons  who  can  render  more  effectual  assistance,  and  such  misconduct 
may  reduce  or  altogether  bar  their  claim  to  salvage  (r).     It  is  to  be  observed 


(i»)  The  Dygden,  1  No.  Ca.  116.  The 
Court  does  not  expect  from  salvors  assum- 
ing the  management  of  vessels  in  cases  of 
difficulty  the  same  skiU  as  would  be 
required  from  regularly  licensed  Trinity 
pilots.  The  Neptune,  1  W.  Bob.  300  ;  and 
see  tupra,  p.  138,  n.  (/)• 

(n)  The  Atlas,  Lush,  518.  Where  the 
salvors,  in  rescuing  property  from  danger, 
allow  it  to  suffer  damage  which  might 
have  been  avoided  by  the  exercise  of  due 
care  and  skill  on  their  part,  it  is  not  the 
practice  to  impose  on  them  the  whole 
burden  of  the  loss,  but  only  a  part  of  it, 
in  proportion  to  the  dejjree  of  blame  which 
attaches  to  them.  T/te  Perla,  Swa.  231 ; 
and  see  the  judgment  in  Tlie  Cape 
Packet,  8  W.  Rob.  125.  But  see  also 
the  judgment  in  The  Magdalen,  31  L.  J. 
Adm.  22. 

(o)  The  Bomarsund,  Lush.  77.  In 
that  case  it  seems  that  the  salvage  service 
was  considered  in  elSect  to  have  been 

A.P. 


completed  when  the  ship  was  given  up  to 
the  pilot. 

{]))  See  pott,  p.  173. 

(^)  "  The  character  of  the  act  must  be 
determined  by  the  necessity  of  the  inter- 
ference." Per  Lord  Stowell,  The  Maria, 
Edw.  177. 

(r)  In  The  Martha,  Swa.  489,  salvors 
who  had  performed  meritorious  service 
were  held  to  have  forfeited  all  claim  to  sal- 
vage reward  because,  when  a  steamer  offered 
to  complete  the  service  in  a  more  effectual 
manner  than  they  could,  they  resisted 
the  employment  of  the  steamer  and 
created  a  disturbance.  In  The  Barefoot, 
14  Jur.  841,  a  ship  laden  with  lead  and 
iron  was  sunk  near  the  English  coast,  and 
left  there  by  the  master  and  crew.  The 
plaintiff  discovered  her  there,  and  had 
recovered  part  of  the  cargo,  when  the 
owners  interfered  and  employed  another 
set  of  men  to  save  the  remainder  of 
the  cargo.     The  plaintiff   resisted   the 
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that  BO  long  as  the  master  of  a  ship  remains  in  command,  salvors  have  no 
right  to  act  upon  their  own  judgment  as  to  whether  or  not  there  is  need 
for  further  assistance.  In  such  cases  they  have  no  authority  to  give  any 
orders  respecting  the  ship,  or  to  exercise  any  control  over  her.  But  where 
salvors  obtain  possession  of  a  derelict  ship,  they  may  be  justified  in  assuming 
the  command  of  her,  and  if  they  are  able  unaided  to  bring  her  to  a  place 
of  safety,  but  not  otherwise,  they  may  lawfully  prevent  any  other  salvors 
interfering  with  them  («). 


interference  of  the  owners,  and  endeavoured 
by  force  to  prevent  the  men  employed  by 
them  proceeding  with  their  operations. 
The  Court  held  that  the  ship  was  not 
derelict,  that  the  owners  had  a  right  to 
emplov  what  means  and  what  persons 
they  hked  to  secure  their  own  property^ 
and  that  the  plaintifb  had  forfeited  their 
claim  to  salvage  by  reason  of  their  mis- 
conduct. See  The  darUse^  Swa.  133  ; 
The  Glasgow  Packet,  2  W.  Rob.  312.  In 
Th£  Dosseitei,  10  Jur.  865,  a  ship  at  sea  in 
distress  was  taken  by  the  plaintifite  to  a 
place  of  anchorage ;  there  they  left  her 
exposed  to  some  risk  and  danger  for  about 
six  hours,  while  they  went  to  port  to 
obtain  assistance.  Before  they  thus  left 
the  ship  immediate  assistance  was  offered 
by  another  ship,  but  declined  by  the 
plaintiffs,  who  preferred  to  adopt  their 
own  course,  in  order  to  keep  to  themselves 
the  whole  reward.  It  was  held  that  the 
plaintiffs  were  guilty  of  misconduct  in 
refusing  the  assistance  offered.  Dr.  Lush- 
ington,  in  the  course  of  the  judgment, 
said  :  *'  I  should  have  aUotted  a  large 
sum  ;  but  seeing  that  these  persons  have 
not  conducted  themselves  with  the  pro- 
priety they  ought,  I  shall  diminish  the 
sum.  The  amount  I  shaU  allot  wiU  be 
601.  With  regard  to  the  costs,  I  think  I 
must  allow  them  to  the  salvors,  because 
otherwise  I  give  them  nothing.  But  I 
wish  it  to  be  distinctly  understood,  and 
to  be  well  known,  that  the  Court  always 
will,  and  in  another  case  probably  may, 
visit  with  great  severity  conduct  on  the 
part  of  the  salvors  who  do  not  avail  them- 
selves, in  cases  of  danger,  of  any  proposed 
assistance  to  bring  a  vessel  into  perfect 
security."  And  see  supra,  p.  161.  In  a 
case  where  a  claim  to  salvage  was  made 
in  respect  of  towage  services,  and  the 
salvage  was  declared  to  be  forfeited  by 
misconduct,  the  Court  refused  to  allow 
the  plaintiff  to  claim  for  towage  simply. 
The  Duke  of  Manchester,  4  No.  Ca.  675  ; 
The  Lady  Worsley,  2  Spks.  253,  255. 

(s)  *'  It  is  a  dangerous  error  that  salvors 
going  to  the  assistance  of  a  vessel  in 
distress  acquire  the  sole  management  of 
her ;  they  only  act  under  sufferance  and 
permission.  .  .  .  Their  pretensions  in 
claiming  to  decide  what  was  to  be  the 
extent  of  assistance  are  quite  unwarrant- 
able ;  that  was  a  matter  not  within  their 
province.  It  is  different  in  the  case  of  a 
derelict ;  there  the  first  occupant  has  a 


vested  interest,  and  a  right  of  exclusive 
possession  if  alone  he  can  save  the  pro- 
perty." The  Dantzic  Packet,  3  Hagg. 
385.  "  I  cannot  conceive  that  any  notion 
could  be  broached  more  injurious  to  the 
security  of  the  mercantile  navy  of  this 
country  than  a  notion  that,  because  a 
man  happened  first  to  go  on  board  a 
vessel,  and  then  a  steam  tug  was  offered, 
he  had  a  right  to  refuse  that  assistance 
and  claim  to  perform  the  duty  himself." 
Per  Dr.  Lushington,  The  Glory,  14  Jur. 
676.  But  see  The  Glasgow  Packet,  2 
W.  Rob.  313  ;  and  The  Charlotta,  2  Hagg. 
361.  In  a  case  of  derelict,  the  salvors 
have  a  right  to  the  exclusive  possession  of 
the  vessel  (^Cossman  v.  West,  13  App. 
Cas3s,  181) ;  but,  unless  the  vessel  has 
been  utterly  abandoned,  and  is  in  con- 
templation of  law  a  derelict,  the  occupy- 
ing salvors  are  bound  to  give  up  charge 
to  the  master,  on  his  appearing  and 
claiming  charge ;  and  the  master  may 
then  refuse  to  continue  to  employ  them, 
and  may  employ  others,  and  may  take 
what  measures  he  thinks  fit  for  the 
preservation  of  the  vessel.  The  Champion, 
Br.  &  L.  69  ;  and  see  The  Blenden  Hall,  1 
Dods.  417  ;  The  Effort,  3  Hagg.  168 ;  The 
Queen  Afab,  Ih,  242  ;  The  Eugene,  lb, 
ne;  The  Pickwick,  1(5  Jur.  669;  The 
Tritonia,  6  No.  Ca.  Supp.  4 ;  The  Gertrude, 
30  L.  J.  Adm.  130  ;  The  Capdla,  [1892] 
P.  70.  In  The  Capella  the  plaintiffs  in  a 
salvage  suit — the  crew  of  a  lifeboat — 
boarded  a  vessel  which  had  driven  ashore 
in  a  gale  of  wind,  took  possession  of  her 
as  salvors  of  a  derelict,  though  her 
master  and  crew  had  only  temporarily  left 
her,  intending  to  return  on  board  as  soon 
as  possible,  and  refused  to  allow  her 
master,  her  mate,  and  some  of  her  crew  to 
come  on  board  her.  The  vessel  was  towed 
off  the  ground  where  she  had  first  stranded 
by  tugs  engaged  by  the  master,  but 
again  went  aground  owing  to  the  in- 
capacity of  the  lifeboat  crew,  and  was 
only  taken  to  a  place  of  safety  by  the 
tugs  after  much  difficulty.  The  Court 
held  that  the  conduct  of  the  plaintifite 
was  wholly  and  utterly  unjustifiable, 
dismissed  the  suit,  and  ordered  the 
plaintiffs  to  pay  the  costs.  And  see 
post,  pp.  175,  180 ;  and  The  Fan  Yefiu,  8 
r.  D.  147,  where  the  Court  refused  to 
award  salvage  remuneration  to  salvors 
who  had  rescued  a  vessel  from  danger, 
but  had  subsequently,  and  after  they  bad 
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We  have  seen  that  persons  bound  by  a  pre-existing  agreement  to  serve 
the  ship  cannot  claim  as  salvors,  bnt  there  is  nothing  to  prevent  persons 
who  are  under  no  legal  obligation  to  render  assistance  bargaining,  at  the 
time  they  offer  their  services  as  salvors,  for  a  fixed  and  definite  remunera- 
tion (/).  An  agreement  may  legally  be  made  between  a  master  of  a  vessel 
in  distress  and  persons  rendering  salvage  service,  to  fix  the  amount  to  be 
paid  for  such  service,  and  such  an  agreement  does  not  alter  the  nature  of 
the  service,  as  a  salvage  service,  but  the  Court  will  give  efTect  to  its  pro- 
visions in  awarding  remuneration  according  to  its  terms.  Under  ordinary 
circumstances  such  an  agreement,  whether  in  writing  or  merely  verbal,  is 
legally  conclusive  as  to  the  amount  of  the  reward  upon  the  owners  of  both 
the  salving  and  the  salved  ship  {u).  But  any  such  agreement  must  be 
entered  into  by  the  parties  with  a  clear  understanding  (x)  of  the  nature  of 
the  obligation  to  which  they  are 'binding  themselves,  and  a  competent 
knowledge  of  all  existing  facts,  and  must  be  free  from  every  taint  of 
dishonesty,  corruption,  or  fraud.  It  will  be  invalid  if  on  the  one  hand  the 
salvors  are  induced  to  enter  into  it  by  the  concealment  of  any  material 
circumstance  relating  to  the  previous  state  or  actual  condition  of  the  ship^ 
and  if  on  the  other  any  undue  advantage  is  taken  of  the  distress  of  the 
master  and  crew  of  the  ship  to  extort  from  them  a  promise  to  pay  an 
extravagant  sum  (^).    But  where  an  agreement  has  been  honestly  entered 
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declined  assistance  and  had  refused  to 
take  her  master  on  board  her,  anchored 
her  in  an  insecnre  position,  so  that  she 
sank,  and  Sir  James  Hannen,  in  the 
course  of  his  judgment,  said  :  "  The  mate 
was  guilty  of  verj  reprehensible  mis- 
conduct in  refusing  to  take  the  master 
of  The  Yan  Yean  on  board  his  ship.  He 
was  further  not  justified  in  refusing  the 
aid  of  the  tug  for  so  small  a  sum  as  10/., 
as  he  had  not  himself  the  local  knowledge 
which  would  have  enabled  him  to  take 
J^  Yan  Yean  to  a  place  of  safety."  In 
The  JSlite,  [1899]  W.  N.  54,  where  the 
master  and  crew  of  the  salved  vessel  had 
left  her  on  fire  and  gone  on  board  the 
vessel  of  the  salvors,  the  Court  held  that 
the  master  of  the  latter  vessel  was 
justified  in  refusing  to  take  the  master 
and  crew  of  the  salved  vessel  back  to  their 
own  vessel  until  after  the  salvage  services 
had  been  completed. 

{t)  See  notes  infra^  p.  164. 

(«)  But  an  agreement  between  the 
masters  of  the  salving  and  salved  vessels 
to  submit  to  arbitration  the  question  of 
the  amount  to  be  paid  as  salvage  reward 
for  the  services  rendered  is  not  binding  on 
the  owners  of  the  salving  vessel,  so  as  to 
oust  the  jurisdiction  of  the  Court.  T/ie 
JPurissima  Coneepcion^  13  Jur.  545;  The 
Celtic  Mimarch,  MitcheU's  Maritime 
Bister  for  1881,  p.  904  (July  16,  1881) ; 
Thi'  Firefly^  Swa.  240.  A  commander 
of  a  King's  ship  despatched  to  render 
services  to  a  vessel  in  distress  cannot,  it 
seems,  enter  into  a  bargain  as  to  the 
terms  on  which  the  services  are  to  be 


rendered.    See  The  Cargo  ex  Wootung^  1 
P.  D.  260. 

(a?)  "  I  entertain  no  doubt  whatever 
that  an  agreement  of  this  description 
can  be  legally  made,  between  a  master 
of  a  vessel  in  distress  and  persons 
affording  a  salvage  assistance,  provided 
there  be  a  clear  understanding  of  the 
nature  of  the  agreement ;  that  it  is 
made  with  fairness  and  impartiality  to 
aU  concerned  ;  and  that  the  parties  to  it 
are  competent  to  form  a  judgment  as  to 
the  obligations  to  which  they  are  binding 
themselves."  Per  Dr.  Lushington,  T^ 
True  Blue,  2  W.  Rob.  179.  See  also  The 
Waverley,  L.  R.  8  A.  k.  E.  369,  at  p.  377  ; 
The  PHnz  Heinrich,  13  P.  D.  31. 

(y)  The  Betsey ,  2  W.  Rob.  170 ;  The 
Kingalock,  1  Spks.  263  ;  The  Medina^  2 
P.  D.  7.  In  The  Canova,  L.  R.  1  A.  &  E. 
66,  Dr.  Lushington  observes  :  "  If,  though 
unintentionally,  there  was  a  concealment 
of  a  fact  so  material  that  it  ought  to 
invalidate  the  agreement,  I  should  not 
enforce  it."  But  a  concealment  of  im« 
material  facts  is  unimportant.  The  Jonge 
Andriet,  Swa.  227.  In  The  Henry^  16 
Jur.  183,  a  false  representation  by  the 
master  of  the  ship  that  the  cargo  he  had 
on  board  was  of  small  value,  was  held 
insufficient  to  invalidate  an  agreement, 
because  the  value  of  the  cargo  was  not 
a  matter  the  salvors  were  justified  in 
treating  as  determining  the  amount  of  the 
agreement.  But  the  following  observa- 
tions made  by  Dr.  Lushington  in  the  case 
of  Tlie  Xingaloekj  1  Spks.  265,  deserve 
attention  :  ''It  is  not  necessary,  in  order 
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into,  it  will  not  be  set  aside  simply  because  it  may  tarn  out  to  be  a  hard 
bargain  (z).  Where  a  person  with  his  eyes  open,  knowing  that  a  ship  is  in 
distress,  offers  to  render  specified  services  to  her  for  a  specified  sum,  and 
his  offer  is  accepted,  he  is  bound  by  bis  contract.  If,  in  consequence  of 
bad  weather,  or  in  consequence  of  any  unexpected  accident  or  delay,  the 
services  become  more  onerous  and  difficult  than  he  had  contemplated,  he 
cannot  retreat  from  his  obligation,  because  from  the  nature  of  the  agree- 
ment he  must  be  held  to  have  calculated  the  chance  of  all  such  risks  (a). 
But  if  by  reason  of  circumstances  over  which  the  salvors  have  no  control 
the  difficulty  of  the  service  is  so  far  increased  as  to  make  it  in  fact  a  wholly 
different  service  from  that  which  was  originally  contemplated,  or  a  service 
of  a  wholly  different  class,  the  Court  will  deal  with  the  case  as  if  the 
agreement  had  not  been  made,  and  make  such  an  award  as  under  the 
circumstances  it  may  think  right  (b).  On  the  other  hand,  the  master  of 
the  ship  to  which  the  services  are  rendered  cannot  repudiate  the  agree- 
ment simply  because  the  stipulated  services  were  performed  with  greater 
ease  to  the  salvors  than  he  had  anticipated.  The  Court,  however,  will  not 
uphold  an  agreement  which,  having  regard  to  all  the  circumstances 
of  the    case,    is  manifestly  unfair  and   unjust  (c).      Where,    too,   the 


to  vitiate  an  agreement,  that  there  should 
be  moral  fraud  ;  it  is  not  necessary,  in 
order  to  make  it  not  binding,  that  one  of 
the  parties  should  keep  back  any  fact 
or  circumstance  of  importance,  if  there 
should  be  misapprehension,  accidentally 
or  by  carelessness  ;  we  all  know  that 
there  may  be  what,  in  the  eye  of  the 
law,  is  termed  equitable  fraud.*'  See 
Peek  V.  Derry^  14  App.  Cases,  387.  In  The 
Cnu  F.,  Lush.  583,  the  master  of  a 
Portuguese  vessel  in  distress  on  the  coast 
of  England,  unable  to  speak  English, 
sent  for  the  Portuguese  Vice-Consul,  who 
negotiated  an  agreement  with  the  salvors. 
The  Court,  on  reviewing  aU  the  circum- 
stances of  the  case,  arrived  at  the  opinion 
that  the  amount  of  reward  stipulated  for 
was  unreasonable,  and  that  the  Vice- 
Consul  had  not  been  careful  that  full 
justice  should  be  done  to  the  master  and 
owners.  The  agreement  was  set  aside  as 
corrupt.  An  agreement  for  salvage  of 
the  ship  and  not  the  cargo  on  board  wiU 
not  be  upheld.  Such  an  agreement  opens 
the  door  to  every  description  of  fraud. 
The  Wedmingter,  I  W.  Rob.  235. 

(z)  The  Firejiy,  Sw6„2il  ;  The  Repulse, 
2  W.  Rob.  396  ;  The  Betsey,  Ih.  170.  And 
see  The  Strathgarry,  [1895]  P.  264  ;  The 
Carinthia,  March  10,  11,  May  26,  1901. 
Of  course  a  mere  unaccepted  proposal 
can  have  no  influence  on  the  mind  of  the 
Court.     The  Jan  Hendrih,  1  Spks.  181. 

(a)  The  Jonge  Andries,  Swa.  226,  303, 
11  Moo.  P.  C.  C.  313 ;  Tlie  Cato,  36  L.  J. 
Adm.  116  ;  The  Arthur,  6  L.  T.  556  ;  The 
Nuitta  Loanese,  17  Jur.  263.  See  The 
Nelson,  6  C.  Rob.  231.  "  It  is  the  very 
nature  of  an  agreement  of  this  kind  to 
fix  a  stated  sum  as  a  compensation  for  a 
stated  service,  and  the  parties  who  enter 


into  the  engagement  take  the  risk  of  any 
change  of  circumstances  which  may  in 
effect  alter  the  extent  of  the  service." 
Per  Dr.  Lushington,  The  True  Blue,  2  W. 
Rob.  180.  But  see  The  Samuel,  15  Jur. 
407.  It  is,  however,  different  in  the  case 
of  an  ordinary  towage  contract ;  there 
the  parties  do  not  bargain  for  anything 
more  than  ordinary  towage  services  ;  if 
danger  arises,  that  is  a  circumstance  not 
contemplated  by  the  agreement.  But 
where  an  agreement  is  made  to  render 
services  1o  a  vessel  in  danger  for  a  sum 
named,  there  the  parties,  having  bargained 
with  special  reference  to  the  risk  and 
diflSculty  necessarily  connected  with  the 
service,  must  abide  the  chance  of  events. 
The  Kingaloch,  1  Spks.  265.  See  The 
Pericles,  Br.  &  L.  80 ;  The  IVhite  Star, 
L.  R.  1  A.  &  E.  68 ;  The  Wavtrley,  L.  R. 
3  A.  &  E.  380 ;  The  Westbourne,  14  P.  D. 
132,  at  p.  134  ;  and  see  supra,  n.  (z), 

(A)  The  Westhimme,  14  P.  D.  132. 

(c)  "  The  fundamental  rule  of  adminis- 
tration of  maritime  law  in  aU  Courts  of 
maritime  jurisdiction  is,  that  whenever 
the  Court  is  called  upon  to  decide  between 
contending  parties  upon  claims  arising 
with  regard  to  the  infinite  number  of 
maritime  casualties,  which  are  generally 
of  so  urgent  a  character  that  the  parties 
cannot  be  said  to  be  on  equal  terms  as 
to  any  agreement  they  may  make  with 
regard  to  them,  the  Court  wiU  try  to  dis- 
cern what,  in  the  widest  sense  of  the  terms, 
is,  under  the  particular  circumstances  of 
the  particular  case,  fair  and  just  between 
the  parties.  ...  If  the  parties  have  made 
an  agreement,  the  Court  will  enforce  it, 
unless  it  be  manifestly  unfair  and  unjust ; 
but  if  it  be  manifestly  unfair  and  unjust, 
the  Court  will  disregard  it,  and  decree 
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sum  agreed  upon  is  either  grosdy  exorbitant  or  altogether  insignificant, 
having  r^ard  to  the  circomstances  at  the  time  the  agreement  was  entered 
into,  the  Gonrt  will  be  inclined  to  regard  that  as  evidence  of  an  absence  of 
good  faith,  and  will  set  the  agreement  aside  on  the  presumption  that  it 
was  improperly  obtained  (d).    But  as  the  right  to  salvage  does  not  rest 


what  is  fair  and  just.    This  is  the  great 
fundamental  rule.    In  order  to  apply  it 
to  particular  instances   the  Court  wiU 
consider  what  fair  and  reasonable  persons 
in  the  p>osition  of  the  parties  respectively 
would  do,  or  ought  to  have  done,  under 
the   circumstances."     Prr   Lord    Esher, 
M.E.,  Akerblom  v.  Price,  7  Q.  B.  D.  129, 
at    pp.    132,   133.     In  77i€  Strath^arry, 
[1895]   P.  264,  270,    where    the  master 
of  a  steamship  of  3,264  tons,  with  his 
intermediate  and  high  pressure  cylinders 
disabled,  made  a  salvage  agreement  with 
the  master  of  another  steamship  to  tow 
the  disabled  vessel  for  half-an-hour  for 
500Z.,  during  which  time  it  was  hoped 
that  her  engines  could  be  got  to  work 
with    the    low   pressure    cylinder,    the 
Court  referred  to  the  above  rule  as  the 
rule  which  should  guide  the  Court    in 
upholding  or  setting  aside  the  agreement, 
and  observed  :  **  A  number  of  cases  have 
been  cited  during  the  argument :  in  some 
of  them  slightly  different  language  has 
been  used  by  the  judges,  sometimes  the 
word  exorbitant  has  been  used,  and  some* 
times  the  word  inequitable,  but  in  sub- 
stance all  the  cases  are,  I  think,  con- 
sistent   with    the    rule    laid   down    in 
Akrrblom  v.  P/ice   as  the  fundamental 
rule.    The  question,  therefore,  is  whether 
the  agreement  was  manifestly  unfair  or 
unjust.    At  first  sight  a  bargain  to  pay 
bOOl.  for  a  towage  lasting  only  half-an- 
hour  may  seem  to  be  manifestly  unfair 
and  unjust.    But  the  circumstances   of 
the  particular  case  must  be  considered : 
the  duration  of  salvage  services  in  very 
many  cases  is  not  the  true  criterion  of 
their  value.  .  .  J"    After  considering  the 
circumstances,  the  Court  came  to  the  con- 
clusion   that  the    agreement    was    not 
manifestly  unfair  and  unjust,  and  finding 
that  the  towage  had  lasted  half-an-hour, 
upheld  the  agreement  and   awarded  to 
the  owners,  master,  and  crew  of  the  tow- 
ing ship  the  stipulated  5001.    The  Prhiz 
Seinrick,  13  P.  D.  31.  See  The  Carlnthia, 
Adm.  Div.  March,  1901 ;  The  DaH,  Ship- 
ping Gazette  Summary  for  1899,  p.  71. 
In  The  AUair,  [1897]  P.  105,  at  p.  109,  the 
agreement  was  set  aside  as  manifestly  un- 
f^  and  unjust,  the  services  of  the  steam 
tug  in  respect  of  which  the  agreement  had 
been    made    not   having    been    services 
which  could  entail  any  risk  on  her. 

Qt)  "  The  owner  may  contend  that, 
under  the  circumstances,  the  sum  of 
money  was  grossly  exorbitant ;  and  ^ 
fortiori,  if  he  can  show  that  the  agree- 
ment was  obtained  by  fraud  or  com- 
pidsion,  no  Court  would  hold  it  to  be 


binding."  Per  Dr.  Lushington,  The  Helen 
and  George,  Swa.  369.  "  There  is  another 
matter  in  all  agreements,  when  salvors 
are  going  to  perform  a  duty,  whether  the 
agreement  is  just  and  equitable ;  because, 
if  it  is  not,  however  much  it  has  been 
agreed  upon  by  both  parties,  the  Court  is 
in  the  habit  of  overruling  such  an  agree- 
ment if  it  is  unjust  and  inequitable."  Per 
Dr.  Lushington,  The  Phantom,  L.  R.  1  A. 
&  £.  61.  Some  of  the  above  expressions 
seem  calculated  to  support  the  notion 
that  the  Court  exercises  a  general  dis- 
cretionary power  to  set  aside  agreements 
wherever  either  of  the  parties  has  not 
wisely  provided  for  his  own  interests* 
But  it  is  submitted  that  the  true  principle 
is,  that  the  agreement  of  the  parties  must 
bind,  unless  the  Court  is  led  to  the  con- 
clusion that  it  was  entered  into  in  igno- 
rance of  material  facts  or  induced  by 
fraud.  Where  the  amount  is  inadequate 
or  exorbitant,  that  fact  can  only  be 
regarded  by  the  Court  as  pointing  to  the 

Srobability  that  there  was  some  unfair 
ealing  at  the  time  of  the  making  of  the 
agreement.  This  applies  with  especial 
force  to  cases  where  persons  in  extremity, 
in  order  to  obtain  assistance,  have  entered 
into  an  agreement  to  pay  an  exorbitant 
sum  to  the  salvors.  See  The  Tlieodore,  Swa. 
351,  where  an  agreement  for  an  exces- 
sive reward  was  set  aside.  See  also  The 
Cargo  ex  Wooeung,  1  P.  D.  260.  The 
following  passage  occurs  in  the  judgment 
of  the  Court  in  ne  Rlalto,  [1891]  P.  176, 
where  an  agreement  for  6,000f.  was  set 
aside  :  "  It  has  been  laid  down  that  the 
sort  of  pressure  requisite  to  invalidate  an 
agreement  of  this  nature,  and  made  in 
such  circumstances,  is  less  than  the  duress 
required  at  common  law  to  invalidate  an 
agreement,  and  the  question  is,  what 
amount  of  duress  will  have  that  effect  ? 
Again,  the  effect  of  the  decided  cases  is  to 
show  that  the  agreement  insisted  on  by 
the  salvors  at  the  time  must  be  inequit- 
able, and  then  comes  the  question,  *  What 
is  an  equitable  agreement  in  cases  of  this 
sort  ? '  On  this  point  the  ingredients  are 
commonly  referred  to.  First,  the  parties 
contracting  must  be  shown  not  to  have 
contracted  on  equal  terms.  I  am  inclined 
to  think  that  in  general,  in  the  case  of 
salvage  services  contracted  for  and  about 
to  be  performed,  the  parties  are  on 
unequal  terms,  and  therefore  the  mere 
fact  of  them  standing  in  such  a  position 
will  not  invalidate  the  agreement.  If, 
however,  contracting  on  unequal  terms— 
that  is,  the  master  of  the  salved  ship 
being    at    a    disadvantage — it    further 
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upon  contract,  and  may  exist  in  the  absence  of  any  express  contract, 
the  owners,  master,  and  crew  of  a  steamship,  who  had  contributed  by 
their  services  to  the  safety  of  a  vessel  ultimately  towed  into  port  by 
other  salvors,  were  held  not  disentitled  to  claim  as  salvors  against  the 
salved  vessel,  notwithstanding  that  the  master  had  made,  and  without 
misconduct  failed  to  perform,  a  salvage  agreement  to  tow  her  into 
safety  («). 

The  proof  of  an  alleged  agreement  rests  with  the  party  who  sets  it 
up  (/),  and  the  Court  will  require  distinct  and  satisfactory  evidence  of  its 
existence  {g).  But  when  the  &ct  that  an  agreement  was  entered  into  is 
proved,  it  then  rests  with  those  who  dispute  its  validity  to  establish  facts 
to  impeach  it  (A).  Of  course  it  may  be  shown  that  the  agreement  was 
cancelled  or  rescinded  by  mutual  consent  alter  it  was  made,  but  this  caa 
only  be  proved  by  a  clear  preponderance  of  testimony  (0.  The  master  of 
the  vessel  in  distress  and  'the  master  of  the  salving  vessel  are  competent  to 


appears  that  the  sum  insisted  upon  is 
exorbitant,  then  the  two  ingredients  exist 
which  will  induce  the  Court  not  to  uphold 
the  agreement."  Per  Butt,  J.,  The  Rmlto, 
[1891]  176,  at  pp.  178, 179.  See  also  Th4f 
Mark  Lane,  16  P.  D.  135  ;  Th^  Altair, 
[1897]  P.  105,  at  p.  109  ;  The  Medina, 
2  P.  D.  57  ;  and  infra,  n.  (/i). 

(0  Tlie  Hettia,  [1895]  P.  193.  "If 
salvage  claims  were  dependent  upon  con- 
tract, I  should  have  great  difficulty  in 
holding  that  TJte  EMcalona  (the  salving 
vessel  in  question)  was  entitled  to  any- 
thing, even  on  the  assumption  that  she 
had  rendered  some  service.  But  salvage 
claims  do  not  rest  upon  contract.  Where 
property  has  been  salved  from  sea  perils, 
and  the  claimants  have  effected  the 
salvage,  or  have  contributed  to  the  sal- 
vage, the  law  confers  upon  them  the 
right  to  be  paid  salvage  reward  out  of 
the  property  which  they  have  saved  or 
helped  to  save.  No  doubt  the  parties 
may  by  contract  determine  the  amount 
to  be  paid,  but  the  right  to  salvage  is  in 
no  way  dependent  upon  contract,  and 
may  exist,  and  frequently  does  exist,  in 
the  absence  of  any  express  contract,  or  of 
any  circumstances  to  raise,  an  implied 
contract.  The  way  in  which  an  agreement 
affects  the  question  of  salvage  has  been 
thus  laid  down :  *  A  salvage  agreement  is  an 
agreement  which  fixes  indeed  the  amount 
to  be  paid  for  salvage,  but  leaves  un- 
touched all  the  other  conditions  to 
support  a  salvage  award,  one  of  which  is 
the  preservation  of  some  part  at  least  of 
the  vessel'  "  The  Hestla,  [1895]  P.  193, 
at  p.  199.  See  77//?  Renpor,  8  P.  D.  118  ; 
Kennedy,  Civil  Salvage,  p.  42. 

(/)  Ths  Graces,  2  W.  Rob.  297 ;  The 
BetuUatet,  17  Jur.  354.  Where  there  is 
contradictory  evidence  as  to  the  existence 
of  the  agreement,  the  Court  will,  in 
forming  its  conclusion,  consider  all  the 
probabilities  of  the  case.  Tfie  Oraces; 
ubi  supra.  Where  the  owners  set  up  an 
agreement,  they  should  pay  into  Court 


the  disputed  amount.    Tfie  Catherine,  6 
No.  Ca.  Supp.  62. 

Cff)  The  Salaeia,  2  Hagg.  265. 

(A)  The  Helen  atid  George,  Swa.  368. 
In  the  case  of  The  Medina,  1  P.  D.  272, 
2  P.  D.  6,  where  a  life  salvage  agreement, 
by  which  the  master  of  a  vessel  wrecked 
in  the  Red  Sea  had  agreed  to  pay  4,0001. 
as  salvage  remuneration  for  taking  660 
pilgrims  off  a  rock  and  carrying  them  to 
Jeddah,  was  set  aside  as  inequitable.  Brett, 
J.  A.,  in  delivering  his  judgment  in  the 
Court  of  Appeal,  said  as  follows  :  "  I  think 
the  old  rule  of  the  Court  of  Admiralty 
ought  not  to  be  lightly  encroached  upon, 
viz.,  that  where  there  is  an  agreement 
made  by  competent  persons,  and  there  is 
no  misrepresentation  of  facts,  the  agree- 
ment ought  to  be  upheld,  unless  there  is 
something  very  strong  to  show  that  it  is 
inequitable.      The  amoimt  claimed  was 
exorbitant,  not  merely  too  large,  but  for 
the  services  to  be  rendered  grossly  exor- 
bitant, and  it  was  forced  upon  the  captain 
of  Hie  Medina  by  practical  compulsion. 
Now  that  the  sum  was  grossly  exorbitant 
follows  from  this  consideration,  that  the 
service  was  one  of  no  difficulty  at  all,  and 
under  the  circumstances    there  was  no 
danger  whatever  to  the  palving  ship.  .  .  . 
But  there  is  more  in  this  case.  It  was  forced 
upon  the  captain  of  The  Medina  by  prac- 
tical compulsion,  because  his  position  was 
this,  he  was  the  captain  of  a  ship  ashore 
on  a  rock  with  550  pilgrims.    If  the  cap- 
tain refused  to  accept  the  terms,  he  took 
upon  himself  the  responsibility  of  allow- 
ing 550  human  beings  under  his  care  to 
be  left  to  the  danger  of  being  drowned. 
That  is  compulsion  to  the  mind  of  any 
honest  man.    Therefore  I  think  there  was 
a  grossly  exorbitant  sum    obtained    on 
practical  compulsion."  See  The  Mariposa^ 
[1896]  P.  273,  at  p.  279.     See  also  The 
Silesia,  5  P.  D.177  ;  Tlie  William  and  John^ 
8  L.  T.  57  ;  &nd  svpra,  pp.  163,  166. 

(<)  Th£  Betsey,  2   W.  Rob.  172  ;  The 
Africa,  1  Spks.  301. 
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bind  their  respective  owners  (k)  ;  although  a  doubt  has  been  expressed 
by  the  Court  of  Appeal  whether  the  owners  of  a  ship  are  bound  by  an 
agreement  made  by  their  master  for  the  purpose  of  saving  life  only, 
without  r^ard  to  the  saving  of  the  property  of  the  shipowners  (0-  But 
the  crew  of  the  salving  ship  will  not  be  bound  by  an  agreement  entered 
into  by  her  master  without  their  sanction  or  concurrence,  unless  they 
subsequently  ratify  it(m).  However,  in  a  case,  where  an  agreement 
made  between  the  master  of  a  salving  ship  and  the  master  of  a  ship  to 
which  services  were  rendered  stipulated  for  the  payment  of  a  sum  of  200^., 
which  was  an  ample  remuneration  for  the  services  rendered,  and  the  owners 
of  the  ship  to  which  the  services  were  rendered  were  ready  to  pay  the 
amount,  and  the  crew  brought  an  action  of  salvage,  and  the  Court 
apportioned  40/^  part  of  the  agreed  sum  of  200/.,  to  the  plaintiffs,  yet  as 
it  considered  that  in  the  circumstances  the  action  ought  not  to  have  been 
brought,  it  condemned  the  plaintiffs  in  costs  (n). 

Questions  not  unfrequentlj  arise  with  reference  to  the  apportionment  of  Apportion- 
Balvage  amongst  several  claimants.  The  Court  of  Admiralty  always  alction.'^'"^' 
possessed  the]  power  to  apportion  salvage,  but  at  the  time  of  the  com- 
mencement of  the  Judicature  Act,  1878,  its  jurisdiction  in  this  matter  was 
for  the  most  part  r^ulated  by  provisions  contained  in  the  Merchant 
Shipping  Act,  1854.  The  556th  section  of  the  Merchant  Shipping  Act, 
1894,  has  now  taken  the  place  of  these  provisions,  and  enacts  that 
whenever  the  aggregate  amount  of  salvage  payable  in  respect  of  salvage 
services  rendered  in  the  United  Kingdom  (o)  has  been  finally  ascertained, 
and  exceeds  200/.  (^),  and  whenever  the  aggregate  amount  of  salvage 
payable  in  respect  of  salvage  services  rendered  elsewhere  has  been  finally 


(*)  The  Africa,  1  Spks.  800  ;  The  Helen 
and  George,  Swa.  368 ;  The  Cms  K, 
Lush.  583  ;  The  Waverley,  L.  R.  3  A.  &  E. 
at  p.  378.  The  master  of  the  salving  ship 
cannot,  however,  make  a  binding  agree- 
ment to  apply  to  past  salvage  services  com- 
pleted  at  the  date  of  the  agreement.  The 
Inchmaree,  [18y9]  P.  Ill,  where  an 
agreement  in  respect  of  both  past  and 
f ature  salvage  services  was  set  aside  so  far 
as  it  related  to  past  services,  but  upheld  so 
far  as  it  related  to  future  services.  And 
see  The  Thttis,  L.  K.  2  A.  &  E.  365.  Where 
the  master  of  a  ship  reasonably  and 
profitably  enters  into  an  arrangement  for 
the  salvage  of  the  ship  for  a  particular 
sum,  he  binds  the  shipowners  to  pay  the 
agreed  amount.  The  cargo  is  on  board, 
and  the  shipowners  need  not  part  with  it 
till  they  have  obtained  security  for  any 
payment  which  they  may  make,  or  have 
to  make,  in  respect  of  it.  Per  Butt,  J., 
The  Prinz  Helnrich,  13  P.  D.  31, 34.  See 
The  Cumbrian,  6  Asp.  151  ;  Anderttm, 
TVitton  ^  Co.  V.  The  Ocean  Steamship 
Co,,  10  App.  Cases,  107  ;  Tlie  Raifhy,  10 
P.  D.  1 14,  in  which  latter  case  no  binding 
agreement  to  pay  salvage  was  entered 
into.  See  also  Duncan  v.  The  Dundee, 
Perth  and  London  Shipping  Co.,  5  Court 
of  Session  Cases  (4th  Series),  742  ;  and 
The  Kilmaho,  16  Times  Law  Rep.  165. 


In  The  Eliee,  Swa.  440,  it  seems  to  have 
been  doubted  whether  the  master  was  the 
agent  of  the  owner  to  compromise  a 
salvage  claim  in  a  case  where  the 
owner  was  at  hand,  and  gave  no  express 
authority. 

(0  The  Renpor,  8  P.  D.  118.  And  see 
Tlie  Mariposa,  [1896]  P.  273,  at  p.  280  ; 
Tlie  City  of  Calcutta,  8  Asp.  442. 

(«0  The  Britain,  1  W.  Rob.  40 ;  The 
Sarah  Jane,  2  W.  Rob.  116  ;  The  Char^ 
lotte,  3  W.  Rob.  74.  See  the  M.  S.  Act,  1894, 
ss.  156,  212,  and  post,  p.  176,  as  to  the 
seaman^s  right  to  salvage. 

(«)  The  ^'asmyth,  10  P.  D.  41,  33 
W.  R.  736. 

(o)  That  is,  within  three  miles  of  the 
coast  of  the  Uoited  Kingdom ;  see  supra, 
p.  145. 

(^)  The  556th  section  of  the  M.  S.  Act, 
1894,  provides  that  where  the  aggregate 
amount  of  salvage  payable  in  respect  of  sal- 
vage services  rendered  in  the  United  King- 
dom has  been  finally  determined,  either 
summarily  in  manner  provided  for  by  this 
Act,  or  by  agreement,  and  does  not  exceed 
2001.,  but  a  dispute  arises  as  to  the  appor- 
tionment thereof  amongst  several  claim- 
ants, the  person  liable  to  pay  the  amount 
may  apply  to  the  receiver  for  liberty  to 
pay  the  same  to  him  ;  and  the  receiver 
shall,  if  he  thinks  fit,  receive  the  same 
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ascertained,  whatever  that  amount  may  be,  then,  if  any  delay  or  dispute 
arises  as  to  the  apportionment  thereof,  any  Court  having  Admiralty 
jurisdiction  may  cause  the  same  to  be  apportioned  amongst  the  persons 
entitled  thereto  in  such  manner  as  it  thinks  just ;  and  may  for  that 
purpose,  if  it  thinks  fit,  appoint  any  person  to  carry  that  apportionment 
into  effect,  and  may  compel  any  person  in  whose  hands  or  under  whose 
control  the  amount  may  be  to  distribute  the  same,  or  to  bring  the  same 
into  Court  to  be  there  dealt  with  as  the  Court  may  direct,  and  may  for 
the  purposes  aforesaid  issue  such  processes  as  it  thinks  fit(g). 

In  the  case  of  salvage  services  rendered  by  the  officers  and  crews  of 
King's  ships,  the  salvage  will  be  generally  apportioned  by  the  naval 
authorities,  according  to  the  rules  recognized  in  the  service  (r).  And 
so,  where  revenue  cruisers  and  coastguardsmen  are  entitled  to  sal- 
vage, rules  have  been  laid  down  for  the  distribution  of  salvage  amongst 
them  («). 

In  other  cases  the  matter  is  entirely  in  the  discretion  of  the  Court,  and 
it  will  endeavour  to  apportion  the  salvage  according  to  the  circumstances 
in  each  case,  so  as  to  meet  the  fair  and  reasonable  demands  of  each 
claimant  (f).  Where,  as  is  often  the  case  when  services  have  been  per- 
formed by  beachmen  and  landsmen,  the  salvors  belong  to  the  same  class  of 


accordingly,  and  grant  a  certificate  of  the 
amount  paid,  and  of  the  services  in  re- 
spect of  which  it  is  paid,  and  that  cer- 
tificate shall  be  a  full  discharge  and 
indemnity  to  the  person  by  whom  the 
money  is  paid,  and  to  his  vessel,  cargo,  ap- 
parel, and  effects,  against  the  claims  of  all 
persons  whomsoever  in  respect  of  the  ser- 
vices therein  mentioned.  The  same  section 
provides  that  the  receiver  shall  with  aU 
convenient  speed  distribute  any  amount 
received  by  him  under  this  section  to  the 
persons  entitled  to  the  same,  on  such 
evidence,  and  in  such  shares  and  propor- 
tions, as  he  thinks  fit,  and  may  retain  any 
money  which  appears  to  him  to  be  pay- 
able to  any  absent  person ;  but  any 
distribution  so  made  shall  be  final  and 
conclusive  against  all  persons  claiming 
to  be  entitleid  to  any  portion  of  the 
amount  distributed. 

Ck>unty  Courts  having  Admiralty  juris- 
diction, the  City  of  London  Court,  and 
the  Passage  Court  of  Liverpool  have  juris- 
diction in  causes  of  distribution  of  salvage 
(1)  where  the  amount  sought  to  be  appor- 
tioned does  not  exceed  SOOl. ;  (2)  in  any 
other  case  by  agreement.  See  The  Olanni- 
hanta,  2  P.  D.  46. 

(a)  The  Court,  in  apportioning  an  award 
under  200Z.  in  respect  of  services  within 
the  United  Kingdom,  would  still  act  under 
its  original  jurisdiction.  Where  a  person 
who  has  reqeived  a  share  of  the  salvage 
applies  to  the  Court  to  award  him  a  larger 
share,  he  should  bring  the  amount  he  has 
received  into  Court,  and  move  for  a  moni- 
tion directed  to  the  persons  in  whose  hands 
the  remainder  of  the  salvage  is,  to  bring 
it  into    Court.      The   Princess   Helena^ 


Lush.  197.  Where  persons  lose  their  lives 
in  rendering  salvage  services,  or  after- 
wards die  before  the  apportionment  takes 
place,  the  Court  will  direct  the  share  of 
the  salvage  earned  by  them  to  be  paid  to 
their  representatives.  The  MarquU  of 
Hwttly,  3  Hagg.  246  ;  The  Hope,  lb,  425. 

(r)  In  the  navy  salvage  rewards  are 
generaUy  distributed  according  to  the 
naval  prize  proclamation  in  force  at  the 
time.  See  The  Mary  Ann,  1  Hagg.  1 58  ; 
The  Thetis,  8  Hagg.  61,  2  Knapp,  409 ; 
Kennedy  on  Salvage,  p.  160  ;  The  S^ree, 
[1893]  P.  147,  at  p.  150  ;  27  k  28  Vict, 
c.  24.  See  the  Queen's  Regulations  and 
Admiralty  Instructions  (1893),  ch.  2,  art. 
2093. 

(j»)  "As  regards  .  .  .  the  revenue  cruisers 
and  coastguardsmen,  rules  have  been 
laid  down  for  the  distribution  of  rewards 
of  all  kinds  amongst  the  oflicers  and 
men  engaged ;  and  the  receiver  should 
therefore  pay  over  the  whole  amount 
due  to  the  officers  and  men  to  the 
inspecting  officer  of  the  division,  who 
will  distribute  the  same  under  the 
authority  of  the  comptroller-general  of 
the  coastguard.  A  special  report  should 
be  made  by  the  inspecting  officer  in  cases 
where  special  skill  or  enterprise  have  been 
shown,  or  special  risk  incurred  by  any 
individual,  in  order  that  directions  may 
be  issued,  if  neces^ry,  for  giving  a  special 
reward.'*  Instructions  issued  by  the  Board 
of  Trade,  1895,  art.  176  (a). 

(0  The  Kicolina,  2  W.  Rob.  176  :  The 
Lmiisa,  2  W.  Rob.  25  ;  The  Gip»y  Queen, 
ri895]  P.  176,  at  p.  177.  "The  only 
difficulty  that  ever  arises  is  to  ascertain 
the  facts,  so  as  to  apply  the  principles  to 
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life,  have  incurred  the  same  risk  and  the  same  amount  of  labour,  and  have 
shown  the  same  skill  in  the  performance  of  the  services,  the  salvage  will  be 
divided  equally  amongst  them  all  (u).  But  where  some  of  the  salvors  have 
rendered  special  service,  or  have  incurred  peculiar  risk,  or  sustained  peculiar 
damage,  they  will  be  entitled  to  a  larger  share  than  the  others  (x). 

Where  some  of  the  salvors  are  of  superior  station  and  capacity,  and  Apportion- 
command  and  direct  the  services  of  the  others,  they  will  be  entitled  to  a  ^^°^d^* 
larger  share  than  those  who  act  simply  in  pursuance  of  their  orders  (y).  crew. 
Thus,  where  a  pilot  went  off  with  boatmen  to  render  salvage  services  to  a 
ship  in  distress,  it  was  held  that  he  was  entitled  to  a  larger  share  of  the 
salvage  than  any  of  the  boatmen  (2;).     So  where  salvage  services  are 
rendered  by  the  master  and  crew  of  a  ship,  although  all  may  in  their 
respective  positions  exert  themselves  equally  in  the  service,  the  master  and 
officers  will  be  entitled,  under  ordinary  circumstances,  to  a  larger  share  than 
any  of  the  crew  (a) ;  and  the  salvage  allotted  to  the  crew  will  generally  be 
divided  amongst  them  according  to  their  respective  ratings  (6).      But 


the  indiTidual  case."      The  Sir    Balph 
Abererombie,  L.  R.  1  P.  C.  459. 

(«)  See  the  Instructions  issued  bj  the 
Board  of  Trade,  1895,  art.  176  (c). 

(a?)  For  instances,  see  The  Cleopatra, 
3  P.  D.  145  ;  The  Skibladner,  8  P.  D.  24 ; 
Th€  Xilleetia,  6  P.  D.  199 ;  The  Spre^, 
[1898]  P.  152,  where  the  practice  of  the 
Court  to  apportion  a  double  share  to 
members  of  the  crew  taking  a  boat,  at 
considerable  risk,  to  connect  the  salving 
and  salved  vessel,  is  alluded  to. 

(y)  See  B.Af.8.  Thetis,  3  Hagg.  14; 
The  yile,  L.  R.  4  A.  &  E.  455. 

(z)  In  The  JVicholaas  Witzen,  8  Hagg. 
869,  the  Court  awarded  twenty  guineas 
to  the  pilot,  and  ten  guineas  to  each  of 
the  boatmen.  In  a  case  where  a  manager 
of  a  steamship  company  superintended 
the  rendering  of  salvage  services  by  a 
vessel  belonging  to  the  company,  the 
Court  allotted  to  him  a  larger  share  of 
the  salvage  than  to  any  of  the  other 
persons  engaged  in  the  service.  The 
PeTUttehet,  Liuh.  505. 

(a)  The  Soree,  [1898]  P.  147.  "The 
master  conducting  the  enterprise  re- 
ceives a  handsome  reward,  the  seamen 
in  proportion."  See  Tlie  Encliantrets, 
Lush.  96.  "  I  think  that  the  master,  on 
all  these  occasions,  is  a  person  that  ought 
to  be  greatly  encouraged,  because  it  is 
upon  him  that  entirely  rests  the  whole 
responsibility  of  employing  the  ship." 
Prr  Dr.  Lusbington,  The  Martin  Lvthfr, 
Swa.  290.  Of  the  salvage  allotted  to  the 
master  and  crew,  a  share  varying  from 
one-half  to  one-fourth  is  frequently 
aUotted  to  the  master.  In  The  Martin 
Luther,  ubi  supra,  900Z.  was  aUotted  to 
be  divided  amongst  the  master  and  crew, 
of  which  4002.  was  given  to  the  master. 
In  The  True  Blue,  L.  R.  1  P.  C.  259,  500Z. 
was  allotted  to  be  divided  amongst  the 
master  and    crew,  of    which  20UZ.   was 

fiven  to  the  master.    In  The  Bajasthany 
wa.  171,  one-half  of  the  entire  salvage 


was  awarded  to  the  master,  who  was  sole 
owner.  In  the  more  recent  cases  of  salvage 
by  steam  vessels,  one-third  of  the  amount 
distributed  between  the  master,  officers, 
and  crew  has  been  usually  apportioned  to 
the  master.  See  The  Ayrshire^  Shipping 
Gazette  Summary  for  1885,  p.  810  (May 
7).  But  the  rule,  in  this  as  in  aU  other 
matters  relating  to  salvage  services,  varies 
according  to  the  circumstances  of  each 
case.  See  The  Earl  Grey,  8  Hagg.  864. 
In  one  case  the  master  has  been  refused 
any  share  of  the  salvage  reward.  The 
Duisburg,  Times  Newspaper,  March  15, 
1901,  Adm.  Court.  See  The  Howard, 
8  Hagg.  256  ;  The  Castlewood,  4  Asp.  278. 
"  The  apportionment  must  in  each  case 
depend  upon  the  particular  circum- 
stances." Per  Lord  Esher,  M.R.,  Tlie 
Gipsy  Qitee^n,  [1895]  P.  176,  at  p.  177. 
It  depends  especially  upon  the  degree  of 
responsibility  incurred  by  the  master,  and 
the  nature  of  the  services  performed  by 
the  crew.  In  ordinary  cases  the  first  and 
other  officers  will  participate  in  propor- 
tion to  their  wages.  The  Martha,  8 
Hagg.  486.  But  where  any  one  of  them 
has  incurred  special  responsibility,  a 
larger  proportion  will  be  allotted  to  him. 
The  Hope,  8  Hagg.  425  ;  The  Earl  Grey, 
lb.  864  ;  The  Louisa,  2  W.  Rob.  27.  It  is 
not  uncommon,  where  the  duties  of  the 
mate  have  been  rendered  more  onerous  in 
consequence  of  the  salvage  service,  to 
allot  to  him  a  share  of  the  salvage  half  as 
large  as  the  share  allotted  to  the  master. 
See  The  Sir  Ralph  Abercrombie,  L.  R.  1 
P.  C.  454  ;  The  Albion,  3  Hagg.  256  ;  The 
Caroline,  2  W.  Rob.  124.  Where  the 
mate  has  chiefly  contributed  to  the 
success  of  the  service,  the  share  allotted 
to  him  will  be  as  large  or  lai-ger  than  the 
share  allotted  to  the  master.  The  Nicolina, 
2  W.  Rob.  175  ;  The  Golondrina,  L.  R.  1 
A.  &  E.  334  ;  The  Crown  Point,  Shipping 
Qazette  Summary  for  1902. 
(ft)  For   examples   of    apportionment, 
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members  of  the  crew  not  employed  in  the  actnal  working  of  the  salving 
ship  during  towage  operations,  such  as  the  surgeon,  stewards,  stewardesses, 
cooks,  and  other  persons  performing  like  duties  on  large  passenger  steam- 
ships, though  entitled  to  share  in  the  salvage  award,  are  not  put  on  the 
same  footing  as  those  so  employed  (c).  Apprentices  are  entitled  to  share 
in  the  salvage  with  the  rest  of  the  crew,  though  a  smaller  share  will  be 
allotted  to  them  than  to  able-bodied  seamen  {d).  Where  passengers  on 
board  a  salving  ship  are  entitled  to  participate  in  the  reward,  salvage  may 
be  allotted  to  them  in  some  cases  on  the  same  scale  as  to  the  crew,  but 
generally  they  will  be  rewarded  on  a  less  liberal  scale,  because  their  services 
are  seldom  so  efficient  as  the  services  of  the  crew  (e). 

When  some  of  the  crew  of  a  ship  at  sea,  with  the  concurrence  (/)  of  the 
others,  leave  their  ship  and  go  to  the  assistance  of  another  ship  in  distress, 
it  has  been  the  rule  in  the  Admiralty  Court  from  time  immemorial  to  allow 
those  who  remain  on  board  the  salving  ship  to  be  considered  as  co-salvors  (^). 


see,  in  addition  to  the  cases  referred  to 
above,  The  Pride  of  Canada^  Br.  &  L. 
208 ;  llie  St.  yichvlas,  Lush.  29 ;  The 
Tee»,  lb.  505  ;  The  Perla,  Swa.  280  ;  The 
Spirit  of  the  Age,  lb,  286  :  The  Himalaya, 
lb.  515  ;  The  Britain,  1  W.  Rob.  46  ;  Ths 
Columbia,  8  Hagg.  428 ;  The  Ganges, 
L.  R.  2  A.  &  E.  870  ;  The  Rosario,  2 
P.  D.  41  ;  The  Afriha,  5  P.  D.  192  ;  Tlie 
Olannibanta,  2  P.  D.  45  ;  The  Farrdey 
Hall,  4  Asp.  499 — C.  A.  In  distributing 
salvage  reward  amongst  the  crews  of 
smacks  and  fishing-boats,  the  Court  will 
sometimes  follow  the  scale  of  distribution 
generally  adopted  amongst  smacksmen 
and  boatmen  in  the  neighbourhood.  See 
Instructions  issued  by  the  Board  of  Trade, 
1896,  art.  176  (b).  As  to  how  far  the 
Court  recognizes  a  customary  scale  of 
distribution  in  the  case  of  steam  tugs 
ordinarily  employed  in  rendering  salvage 
operations,  see  Tiie  Oanget,  L.  R.  2  A.  &  £. 
371.    See  also  The  Bevlah,  1  W.  Rob.  477. 

(0  The  Spree,  [1893]  P.  147,  where  the 
non-navigating  members  of  the  crew 
(eleven  in  number)  were  only  held 
entitled  to  a  half  share  of  the  salvage 
award,  according  to  their  ratings.  See 
The  Minneapolin,  [1902]  P.  30  ;  The  Curio- 
lantu,  15  P.  D.  103,  in  which  last  case 
eighteen  cattlemen,  who  were  only  nomin- 
ally on  the  ship's  articles  at  the  rate  of  one 
shilling  each,  were  excluded  from  partici- 
pating in  the  remuneration  payable  for 
the  salvage  services  performed  in  that  case. 

(rf)  The  Two  Friends,  2  W.  Rob.  353 ; 
The  Columbine,  2  W.  Rob.  186.  In  TJte 
George  Dean,  Swa.  291,  the  Court  directed 
that  the  shares  of  the  apprentices  should 
be  equal  to  two-thirds  of  the  shares  of 
the  able-bodied  seamen. 

(«)  In  a  case  where  a  master  mariner 
and  four  seamen  were  passengei-s  on  board 
the  salving  ship,  and  assisted  in  the  salvage 
services,  the  Court  directed  that  they 
should  all  share  as  able-bodied  seamen, 
with  the  exception  of  the  master  mariner. 


who  should  take  a  double  share.  Ths 
Perla,  Swa.  230.  See  The  Salaeia,  2 
Hagg.  269  ;  The  Hope,  3  Hagg.  426. 

(/)  In  The  Baltimore,2  Dods.  137, one 
of  the  crew  who  refused  to  concur  with 
the  rest  in  undertaking  a  salvage  service 
was  held  to  have  forfeited  all  claim  to 
salvage  reward.  See  also  Tli^  Lancaster, 
Mitchell's  Maritime  Register  for  1884, 
p.  310  (May  13). 

(g)  *'  Indeed,  the  principle  is  as  old  aa 
holy  writ ;  for  it  is  there  stated  that  they 
who  continued  in  their  tents  divided  the 
spoil  with  their  brethren."  The  Sarah 
Jane,  2  W.  Rob.  115  ;  T?ie  Mountaineer,  2 
W.  Rob.  7  ;  The  Janet  Mitchell,  Swa.  111. 
In  the  case  of  The  Roe,  Swa.  84,  the  crew 
of  a  vessel  were  much  reduced  by  deaths 
and  sickness ;  the  plaintifb'  vessel  sup- 
plied the  deficiency  on  the  high  seas  from 
among  her  own  crew.  It  was  held  that 
the  owners,  master,  and  the  whole  of  the 
crew  of  the  plaintiffs'  vessel  «vere  entitled 
to  share  in  the  salt  age.  Dr.  Lushington 
said  :  **  The  services  in  this  case  consisted 
in  putting  two  men  on  board  The  Rtte^ 
where  they  remained  seventeen  days,  and 
assisted  in  bringing  her  to  a  port  of  safety. 
Of  course  the  vessel  that  performed  the 
service  was  without  the  two  men,  and 
the  parties  are  entitled  to  be  rewarded." 
The  following  are  a  few  of  the  recent 
cases  in  which  the  rule  has  been  followed : 
The  Andrina,  L.  R.  3  A,  &  E.  288  ;  The 
Cliarles,  L.  R.  3  A.  &  E.  538 ;  The  Craig*, 
5  P.  D.  191 ;  The  Killeena,  6  P.  D.  199. 
But  the  crew  of  a  public  ship  are  in  a 
different  position.  In  the  case  of  H.M.S, 
T'hetis,  3  Hagg.  61,  the  Court  rejected  the 
claim  of  the  captain,  officers,  and  crew  of 
the  Queen's  ship,  who  had  not  actually 
engaged  in  the  salvage  service,  for 
draughts  of  men  and  stores  from  the  ship. 
See  The  ^  He,  L.  R.  4  A.  &  E.  449,  455. 
See  supra,  pp.  142, 143.  So,  where  part  of 
the  crew  of  a  lightship  assist  in  rendering 
salvage  service,    the  claim  for   salvage 
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But  a  distinction  is  usually  made  as  fo  the  amount  of  the  reward  in  favour 
of  those  who  have  incurred  the  chief  labour  and  peril  of  the  enterprise  (h). 

The  owners  (♦*)  of  a  ship  engaged  in  a  salvage  service  may  be  en-  Apportion- 
titled  to  share  in  the  reward,   and  the  question  frequently  arises   to  ment  between 
what  portion  of    the  salvage    the  owners,  and    to    what    portion   the  and  crew  of 
master  and  crew,  are  entitled  (k).    If  the  salving  ship  has  been  exposed  to  a  ship, 
risk,  that  will  add  to  the  claim  of  the  owners  in  proportion,  in  some  degree 
at  least,  to  the  nature  of  the  risk  (/),  and  the  value  of  the  property  exposed 
to  the  risk  (m) ;  if  the  master  and  crew  have  undergone  great  exertion  and 
have  incurred  personal  danger,  that  will  add  to  their  claim.     But  while 
regarding  these  considerations  the  Court  will  look  mainly  at  the  means  by 
which  the  service  was  rendered,  and  the  apportionment  of  the  salvage  will 
be  influenced  by  the  degree  in  which  the  ship  on  the  one  hand,  and  the 
personal  services  of  the  master  and  crew  on  the  other,  were  instrumental 


remuneration  is  confined  to  the  persons 
actually  engaged  in  the  seryice.  The 
Emma,  3  W.  Rob.  151. 

(K)  See  The  Saint  Nicholas,  Lush.  29, 
where  double  shares  were  aUotted  to  those 
of  the  crew  who  went  off  in  a  boat  to  the 
ship  in  distress.  See  The  Jane,  2  Hagg. 
338  ;  The  Nicolina,  2  W.  Rob.  175  ;  77m 
James  Dixon,  2  L.  T.  696  ;  The  KUleena, 
6  P.  D.  199. 

(i)  Accordiug  to  the  practice  of  the 
Court,  the  actual  salvors,  if  the  salvage  has 
been  paid  to  them,  have  a  right  to  retain 
the  wnole  until  distribution.  Where  the 
owners  claim  a  share,  their  remedy  is  to 
apply  to  the  Court  for  distribution  ;  they 
have  no  right  before  distribution  to  make 
any  deduction  in  respect  of  salvage  from 
the  wages  of  the  master  and  crew.  The 
Princess  Helena,  Lush.  190.  So,  too,  an 
agreement  between  the  owners  and  the 
crew,  that  before  apportionment  of  the 
salvage  awarded  the  owners  shall  be 
entitled  to  deduct  from  the  amount  of 
the  award  the  amount  of  any  damage 
sustained  by  the  ship  in  the  performance 
of  the  salvage  services,  and  by  reason  of 
loss  of  fishing,  is  inoperative.  The  Salt- 
burn,  7  Asp.  474;  The  Wilhelm  Tell, 
[1892]  P.  337  ;  and  see  in/ra,  p.  176. 

(k)  It  has  been  said  by  high  authority 
that  salvage  in  its  primary  character  is 
personal,  and  the  Court  has  always  been 
inclined  to  regard  only  the  claims  of  the 
actual  salvors.  H.M.S.  Thetis,  H  Hagg. 
48.  Acting  upon  this  principle,  the 
Court  in  former  ^imes  treated  the  claims 
of  owners  not  actually  personally  engaged 
in  salvage  service  as  very  slight.  See  the 
judgment  in  The  Jane,  2  Hagg.  343  ;  and 
see  The  Charlotte,  3  W.  Rob.  72.  But  in 
modem  times  the  Court  has  adopted  the 
policy  of  recognizing  the  claims  of  owners, 
and  indeed  of  treating  them  with  great 
liberality,  lest  they  should  be  tempted  to 
give  orders  to  the  masters  of  their  ships 
not  to  engage  in  any  salvage  service  at 
all.    The  Martin  Luther,  Swa.  290 ;  The 


Spirit  oftlie  Age,  2b,  286  ;  The  Sir  Ralph 
Abercrombie,  L.  R.  1  P.  C.  458;  The Norden, 
1  Spks.  185.  Bat  in  a  case  where  the 
crew  of  a  disabled  vessel,  having  taken  to 
their  boats,  in  making  for  the  nearest 
land  fell  in  with  an  abandoned  ship,  and 
for  the  preservation  of  their  own  lives 
got  on  board  of  her  and  brought  her  to 
harbour,  it  was  held  that,  ulthough  the 
actual  salvors  were  entitled  to  salvage, 
the  owners  of  the  vessel  to  which  the 
boats  belonged  were  not  entitled  to  any 
share  of  it.  The  Two  Friends,  2  W.  Rob. 
349.  As  to  the  remuneration  where  ser- 
vices have  been  rendered  by  Kings 
ships,  see  supra,  p.  142.  The  charterers 
of  a  vessel  are  not  entitled  to  salvage 
unless  the  charter  amounts  to  a  demise  of 
the  ship.  The  Ai/en,  Swa.  189.  See  The 
Pichwich,  16  Jur.  670  ;  The  Collier,  L.  R. 
1  A.  &  E.  83.  In  a  case  where  it  appeared 
that  the  charterer  of  a  vessel  by  which 
salvage  service  had  been  rendered  had  to 
pay  all  the  expenses  of  the  crew,  and 
other  expenses  incidental  to  the  employ- 
ment of  the  vessel  except  insurance  ;  that 
at  the  termination  of  the  charter  the 
charterer  was  to  deliver  up  the  vessel  to 
the  owner  in  as  good  condition  as  at  the 
time  of  commencing  the  agreement, 
reasonable  wear  and  tear  excepted  ;  and 
that  the  master  should  not,  except  for 
misconduct,  be  removed  by  the  charterer, 
the  Court  held  that  the  charterer  was 
pro  hae  vice  owner  of  the  vessel,  and 
entitled  to  receive  that  proportion  of  the 
salvage  which  in  the  absence  of  the  charter 
would  have  been  given  to  the  owner  of 
the  vessel.  The  Scout,  L.  R.  3  A.  &  E. 
512. 

(0  The  Louisa,  2  W.  Rob.  26  ;  The 
Nicolina,  lb.  175.     See  supra,  p.  153. 

(w)  In  apportioning  the  salvage,  it  may 
be  material  to  consider  not  only  the  value 
of  the  salving  ship,  but  also  the  value  of 
her  cargo.  See  the  judgment  in  The 
Scindia,  L.  R.  1  P.  C  257 ;  and  see  The 
Nicolina,  2  W.  Rob.  175. 
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in  achieving  the  final  result  (n).  In  cases  where  ships  in  distress  have 
been  towed  into  a  place  of  safety  by  the  salving  ship  without  any  exertion 
or  risk  on  the  part  of  her  master  and  crew,  and  the  successful  performance 
of  the  service  is  to  be  ascribed  mainly  to  the  power  and  construction  of  the 
salvingvessel  (for  in8tance,in  cases  where  the  salvingvessel  was  a  steamer  (o) ), 
it  was  not  uncommon  for  the  Court  of  Admiralty  to  give  half  the  salvage 
to  the  owners  (/?).  But  a  larger  proportion  than  one-half  was,  up  to 
within  quite  recent  times,  seldom  allotted  to  them  (g),  and  in  many  cases 
one-third,  or  even  a  smaller  proportion,  was  deemed  sufficient  (r).  Now, 
however,  the  size  and  value  of  steamers  have  so  greatly  increased,  and  the 
consequent  risk  to  their  owners  on  their  employment  in  salvage  service  has 
become  so  much  more  serious,  that  in  cases  where  a  steamer,  disabled  in 
her  machinery,  has  received  salvage  assistance  merely  by  being  towed  into 
port,  it  has  almost  become  a  rule  of  practice  to  apportion  to  the  owners  of 
the  salving  steamer  as  salvage  remuneration  an  amount  not  less  than 
two-thirds  of  the  entire  award  («). 


(ft)  The  Perla,  Swa.  232.  "As  a 
general  rulef  it  may  be  stated  that  where 
the  services  have  been  chiefly  performed 
by  the  vessel  herself,  as  in  the  case  of  a 
derelict,  where  the  property  has  been 
towed  into  a  place  of  safety,  one  half  of 
the  salvage  reward  is  given  to  the  owners 
of  the  salving  vessel,  from  one-fourth 
to  one-eighth  to  the  master,  and  the 
remainder  amongst  the  crew  in  propor- 
tion to  their  wages.  This  is  the  scale 
of  distribution  usually  adopted  where  the 
salvage  services  have  been  performed  by 
steamers,  and  where  it  may  generally  be 
said  that  success  is  due  chiefly  to  the 
power  and  construction  of  the  vessel 
herself.  Where,  however,  the  principal 
part  of  the  services  have  not  been 
rendered  by  the  vessel,  and  where  the 
vessel  has  not  been  exposed  to  any  risk 
or  danger,  but  where  the  preservation  of 
the  property  is  due  in  great  measure 
to  the  personal  exertions  of  the  master 
and  crew,  then  a  much  smaller  portion 
of  the  salvage  is  awarded  to  the  owners 
of  the  vessel.  It  is,  however,  a  ques- 
tion of  appreciation,  dependent  entirely 
upon  the  circumstances  of  each  parti- 
cular case,  and  in  regard  to  which  no 
positive  general  rule  can  be  laid  down. 
The  greater  the  risk  to  the  master  and 
crew,  and  the  less  the  risk  to  the  vessel, 
the  greater  must  be  the  proportion  awarded 
to  the  actual  salvors,  and  the  less  to  the 
owners  of  the  salving  vessel."  Instruc- 
tions issued  by  the  Board  of  Trade,  1895, 
art.  176  (d).     Bee  infra,  n.  (*). 

(p)  It  nas  already  been  observed  that  the 
claims  of  the  owners  of  steam  vessels  are 
always  favourably  considered  by  the  Court. 
See  9upra^  p.  155.  It  seems  also  that  the 
owners  of  Ashing  vessels  are  entitled  to 
liberal  treatment.  iSee  the  judgment  in  The 
Louita,  2  W.  Rob.  26  ;  The  Mcolai  Hein- 
richj  1  Spks.  24,  n.  But  see  The  Albian, 
3  Hagg.  256  ;  The  Medwig^  1  Spks.  24. 


(j?)  The  Howard,  8  Hagg.  256,  n. ; 
The  Earl  Grey,  lb.  364  ;  H.M.S,  Hima- 
laya, Swa.  616  ;  The  Spirit  of  the  Age, 
lb.  286  ;  The  Saint  XickitloM,  Lush.  29. 

(ji)  The  Princess  Helena,  Lush.  197. 
But  see  The  Scindia,  L.  R.  1  P.  C.  259, 
where  a  proportion  of  two-thirds  was 
allotted  to  the  owners ;  The  Kasmyth,  10 
P.  D.  41  (seven-tenths).  See  also  The  Sir 
Ralph  Abercronibie,  lb.  461  ;  The  Beulah, 
1  W.  Rob.  477. 

(r)  The  Hope,  3  Hagg.  425;  The 
Caroline,  2  W.  Rob.  124;  The  Paris, 
1  Spks.  289;  The  George  Dean,  Swa. 
290  ;  The  Roe,  lb,  84. 

(#)  See  The  Camellia,  9  P.  D.  31  ;  The 
City  of  aietter,  lb.  182  ;  The  Kaemyth, 
10  P.  D.  43  ;  The  Famley  Hall,  4  Asp. 
499.  About  two-thirds  of  the  amount 
awarded  was  the  proportion  usually  given 
by  Sir  Robert  Phillimore  to  the  owners  in 
such  cases  occurring  between  1870  and 
his  resignation  in  1883.  See  The  Cleo- 
patra, 3  P.  D.  151  ;  The  Lixdetta,  8  P.  D. 
32.  In  one  of  such  cases,  however,  The 
Kenniure  Caetle,  7  P.  D.  47,  the  same 
learned  judge  awarded  to  the  owners 
three-fourths  of  the  total  award,  and 
since  1883  the  Admiralty  Division  has 
frequently  in  similar  cases  followed  the 
course  taken  in  that  case,  and  has  left 
only  one-fourth  of  the  award  to  be 
divided  among  the  master  and  crew  of 
the  salving  vesseL  See  T?te  Rhosina, 
Maritime  Register  for  1884,  p.  160 
(Feb.  29)  :  Tlte  Strathleven,  lb.  p.  325 
(May  15) ;  The  Verima,  lb.  198  (March  25) ; 
The  Ayrshire,  Shipping  Gazette  Summaiy 
for  1885,  p.  310  (May  7);  The  Rif?er 
Falloch,  lb.  p.  345  (May  22)  ;  The  Spree, 
[1893]  P.  147;  Cargo  ex  Laertes,  12 
P.  D.  187;  Antemfr,  Adm.  Div.  Trinity 
Term,  1899.  See  also  Cargo  ex  Sarpe- 
don,  3  P.  D.  28,  where  a  similar  award 
was  made,  the  services,  however,  not 
being   in    the    nature    of    towage,    but 
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In  cases  where  the  owners  had  sustained  actual  loss,  or  had  incurred  Loss  sus- 
expense  in  the  service  which  was  capable  of  bein^  definitely  estimated,  it  q^^^/^ 
was  usual  for  the  Court  of  Admiralty  to  award  them  compensation  over 
and  above  the  share  of  salvage  reward  allotted  to  them  (/).  But  where 
the  loss  sustained  or  the  expenses  incurred  were  slight  or  of  an  indefinite 
nature,  although  the  Court  would  take  all  such  matters  into  calculation,  it 
would  generally  endeavour  to  allot  to  the  owners  a  proportion  of  the 
salvage  sufficient  to  meet  the  justice  of  the  case,  without  awarding  any 
special  compensation  distinct  from  the  salvage  award  (w).  The  proper 
mode  of  dealing  with  damages  and  expenses  incurred  by  salvors  has 
been  much  discussed,  and  the  present  practice  of  the  Admiralty 
Division  on  the  point  will  be  found  fully  considered  in  a  former  part  of 
this  chapter  (a;). 

When  the  exertions  of  several  sets  of  salvors  have  contributed  to  the  ^^^^?^' 
ultimate  success,  the  Court  will  apportion  the  reward  amongst  them  rival  salvors, 
according  to  their  respective  services  (y).  It  will  estimate  the  amount  of 
the  reward  to  be  allotted  to  each  according  to  the  general  principles  which 
regulate  the  value  of  salvage  services,  and  the  larger  share  will  be  given  to 
those  who  have  rendered  the  most  eflbctual  help,  who  have  bestowed  the 
greatest  labour,  or  incurred  the  chief  risk  (z).  Where  several  sets  of 
salvors  are  equally  deserving,  the  reward  will  be  equally  apportioned 
amongst  them  (a). 

Where  one  set  of  persons  engage  in  salvage  services,  and  another  set  of  The  rights  of 
persons,  or  several  sets  of  persons,  afterwards  join  them,  the  Court  is  ^f^ 
ordinarily  jealous  in  maintaining  the  rights  of  the  original  salvors,  and 
before  awarding  any  portion  of  the  salvage  to  other  persons  who  interfere 
with  them,  it  will  generally  require  to  be  satisfied  that  the  interference 
was  necessary,  or  at  least  that  it  was  not  without  beneficial  consequences 
to  the  owners  of  the  property  {b).    Persons  cannot  entitle  themselves  to 


the  claim  being  for  life  salvage  services 
and  the  salving  of  specie.  But  in  The 
Gipty  Queen,  [1895]  P.  176,  at  p.  177, 
the  Court  of  Appeal  having  before  it 
a  case  in  which  the  Admiralty  Division 
had  apportioned  three-fourths  of  an  award 
to  the  owners.  Lord  £sher,  M.R.,  as  to 
the  method  of  apportionment  adopted, 
observed : "  That  may  be  a  very  good  work- 
ing principle ;  but  there  is  no  such  rule. 
The  apportionment  must  in  each  case 
depend  upon  the  particular  circumstances." 

(f)  "If  the  damage  to  the  steamer 
is  to  be  taken  at  500/.,  the  owner  was 
warranted  in  deducting  that  before  he 
began  to  distribute,  and  also  a  reasonable 
sum  for  loss  of  her  services  while  she  was 
repairing."  The  Spirit  of  the  Age,  Swa. 
286.    See  also  The  George  Dean,  lb,  290. 

(«)  The  Martha,  3  Hagg.  434. 

(a?)  See  tupra,  p.  153. 

(y)  As  to  the  right  of  several  sets  of 
salvors  to  institute  separate  actions,  see 
The  Bartley,  Swa.  198 ;  Th^  Eugene,  3 
Hagg.  156  ;  The  Xephine,  1  W.  Rob.  297  ; 
The  yicolina,  2  W.  Rob.  175  ;  The  Phila- 
delphia, Br.  &  L.  28  ;    The  Melpomene, 


L.  R.  4  A.  &  E.  129;  The  Olengaher, 
L.  R.  3  A.  &  E.  534 ;  The  Sarah,  3  P.  D. 
39.  And  see  Part  II.,  Chapter  Consoli- 
dation. 

(z)  For  examples  of  apportionment 
amongst  several  acts  of  salvors  render- 
ing services  vairing  in  degree,  see  The 
Pride  of  Canada,  Br.  &  L.  210;  The 
Eastern  Monarch,  Lush.  81  ;  The  Tin* 
daunted,  lb.  90 ;  The  EneJiantrest,  lb. 
93 ;  The  Eusilier,  B.  &  L.  341  ;  The 
Florence,  16  Jur.  572  ;  The  Charles 
Adolph^,  Swa.  157 ;  The  Saidipore,  1 
Spks.  231 ;  The  Hebe,  7  No.  Ca.  Sup.  I  ; 
The  Albion,  3  Hagg.  255  ;  The  Charlotta, 
2  Hagg.  361  ;  The  Swan,  1  W.  Rob.  68  ; 
TJie  Queen  Mab,  3  Hagg.  242. 

(a)  The  Marqvit  of  Huntly,  3  Hagg. 
249. 

(i)  The  CharloUa,  2  Hagg.  364,  per 
Sir  C.  Robinson.  In  cases  of  derelict 
where  salvors  have  obtained  possession, 
other  persons  who  afterwards  come  to 
render  help  must,  in  order  to  sustain  their 
claim  to  salvage,  show  clearly,  either  an 
adoption  of  their  services,  or  an  incom- 
petency in  the  first  salvors  to  effect  the 
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reward  by  interfering,  without  reasonable  cause  (c),  in  a  salvage  service  in 
which  others  are  already  engaged  (d).  But  where  from  the  necessity  of 
the  case,  or  from  other  circumstances,  the  interposition  of  subsequent 
salvors  is  justifiable  and  proper,  they  will  be  entitled  to  their  due  share  of 
the  reward  (e).  It  may  happen  that  the  second  set  of  salvors  mainly 
contribute  to  the  rescue  of  the  property,  and  then  they  will  be  entitled  to 
the  main  share  of  the  salvage.  And  although  in  such  cases  the  persons 
originally  engaged  in  the  service  will  obtain  a  proportiohately  smaller 
share  only,  it  can  seldom  happen  that  they  will  be  deprived  altogether  of 
reward,  or  indeed  of  substantial  reward.  The  assistance  afforded  by  them 
may  be  slight,  and  may  seem  to  have  no  immediate  connection  with  the 
services  afterwards  rendered  by  supeiior  help,  still  it  is  hardly  ever  possible 
entirely  to  separate  the  first  efforts  from  the  final  result  (/).    But  where 


service.  Ths  Bu^ene,ZB&gg.  1(^0.  See  57w 
Champion^  Br.&  L.  69;  and  seesupra^  p.  161. 
{o)  As  to  when  interposition  is  justi- 
fiable, see  tuvra^  p.  161.  And  as  to  the 
effect  of  oraers  given  by  the  master  of 
the  ship  on  the  claims  of  rival  salvors, 
see  The  Samuel^  15  Jur.  407. 

(d)  "  That  a  party  should  be  by  as  an 
indifferent  spectator,  without  offering  any 
assistance  to  a  vessel  in  distress,  and  then, 
when  others  are  in  the  very  act  of  execu- 
ting the  service,  should  hie  peiinitted  to 
come  in  and  say, '  I  am  a  salvor  in  this 
case,"  is  not  to  be  endured  ;  not  only  does 
it  introduce  new  and  vexatious  claims 
against  the  owners,  but  it  may  prevent 
those  who  are  justly  entitled  to  i-eward 
from  receiving  an  adequate  share."  Per 
Lord  Stowell,  The  Maria,  Edw.  177.  "  I 
have  no  hesitation  in  confirming  the 
doctrine  that  I  have  over  and  over  again 
laid  down,  that  persons  dispossessing  ori- 
ginal salvors  without  reasonable  cause 
shall  receive  no  benefit  from  the  services 
they  may  afterwards  perform  ;  but  the 
whole  reward  shall  go  to  those  who  have 
been  wrongfully  dispossessed.  Those  who 
are  wrongdoers  shall  take  no  advantage 
from  their  own  wrong."  Per  Lord  Stowell, 
The  Blenden  Hall^  1  Dods.  418  ;  and  see 
The  Fleece,  3  W.  Rob.  278.  Where  the 
original  salvors  are  obliged  to  acquiesce 
in  the  services  being  rendered  by  the 
persons  who  interpose,  being  awed  by 
superior  force,  that  is  not  to  be  considered 
as  evidence  of  consent.  The  Eugene,  3 
Hagg.  160  ;  Tfie  Maude,  3  Asp.  338  ;  Tlie 
Maasdam,  7  Asp.  400. 

(e)  See  the  judgments  in  The  General 
Painter,  2  Hagg.  325  ;  The  Oscar,  lb.  257  ; 
The  Albion,  3  Hagg.  255  ;  The  Pickivich, 
16  Jur.  669. 

(/)  In  the  case  of  The  E.  V.,  1  Spks. 
63,  men  in  a  lifeboat  went  out  at  great 
danger  to  a  ship  which  had  drifted 
broadside  on  to  a  lee  shore.  Some  of  the 
men  in  the  lifeboat  went  for  further 
assistance  ;  others  boarded  the  ship, 
and,  assisted  by  the  crew,  succeeded  in 
wearing  the  ship's  head  towards  the  land, 


but,  finding  the  ship  quite  unmanageable, 
they  were  at  length  compeUed,  along  with 
the  master  and  crew,  to  abandon  her. 
The  men  who  had  gone  for  help  after- 
wards joined  the  others,  and  aU  again  set 
out  for  the  ship.  They  discovered  her 
being  towed  by  a  steamer  which  had 
fallen  in  with  her,  and  by  the  steamer 
the  ship  was  brought  safely  into  port. 
The  claim  of  the  steamer  to  salvage  was 
not  disputed,  but  the  claim  of  the  life- 
boatmen  was,  on  the  ground  that  they 
had  not  rendered  any  effectual  service 
towards  the  saving  of  the  ship.  Dr. 
Lusbington,  however,  upheld  their  claim. 
He  said :  **  No  one  can  tell  the  precise 
effect  of  the  head  of  the  vessel  being  put 
to  the  N.  by  those  on  board  the  lifeboat. 
It  may  have  been  productive  of  great 
benefit ;  or,  on  the  other  hand,  it  may 
not  have  been  in  the  slightest  degree 
instrumental  towards  the  idtimate  safety 
of  the  vessel."  In  the  case  of  The  Genessee, 
12  Jur.  401,  smacksmen  fell  in  with  a  ship 
in  distress,  and  displayed  great  skill, 
perseverance,  and  intrepidity  in  rendering 
to  her  what  help  they  could ;  but  the 
ship  was  ultimately  rescued  from  danger 
mainly  by  the  assistance  of  a  steam  tug 
which  afterwards  came  up.  A  substantiiQ 
share  of  the  salvage  was  awai-ded  to  the 
smacksmen.  Dr.  Lushington,  in  giving 
judgment,  said  :  "It  is  true  that  the  real 
essential  service  of  bringing  the  vessel 
away  from  the  spot  she  was  in  was  per- 
formed by  The  Hubert' Bruce  (the  tug), 
and  it  is  equally  true  that  the  rigging  of 
the  jury-mast,  and  the  getting  of  an 
anchor  and  cable,  turned  out  to  be  of  no 
importance,  inasmuch  as  The  IU»bert 
Bruce  could  at  once  render  assistance  ; 
but  it  is  a  very  different  question,  in  my 
opinion,  where  salvors  have  exerted  them- 
selves for  the  preservation  of  a  ship  and 
cargo  at  the  risk  of  their  lives,  and  that 
under  circumstances  in  which  it  might  be 
impossible  to  obtain  a  steamer,  to  say 
that  the  great  merit  in  this  case  belonged 
to  the  steamer.  ...  I  have  thought  right 
to  notice   this,  in   order   to   encourage 
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persons  who  have  endeavoured  unsuocessfully  to  save  property  abandon 
the  attempt  without  any  intention  of  renewing  it,  they  will  not  be  entitled 
to  share  in  the  reward  afterwards  earned  by  the  successful  exertions  of 
other  persons  (^).  Where  the  persons  who  first  attempt  to  render  help 
conduct  themselves  so  negligently  and  unskilfully  that  they  are  entitled  to 
no  reward,  persons  who  afterwards  successfully  render  independent 
assistance  will  be  entitled  to  the  whole  salvage  {h). 

The  persons'  interested  may  enter  into  an  agreement  amongst  themselves  Agreement 
as  to  the  apportionment  of  the  salvage,  and  under  ordinary  circumstances  tionm^t. 
they  will  be  bound  by  their  agreement  (i).    But  it  is  enacted  by  sect.  156 


salvors,  whenever  thej  can,  to  resort  as 
speedily  as  possible  to  the  employment 
of  steamers,  because  I  believe  the  lives 
of  the  persons  on  board,  and  the  property, 
are  far  more  likely  to  be  saved  by  that 
means.  If  I  were  to  deprive  salvors  of 
their  reward  because  the  end  of  a  service 
was  completed  by  a  steamer,  I  think  I 
should  do  mischief  to  the  real  interests  of 
the  commerce  and  navigation  of  the 
country."  See  The  Melponiene^  L.  R.  4 
A.  &  £.  129,  and  $upra,  p.  132.  In  the 
case  of  The  Pickwick,  16  Jur.  669,  a  ship 
abandoned  at  sea  was  taken  possession  of 
by  the  crew  of  a  schooner,  and  was  taken 
in  tow  by  the  schooner.  A  steam  vessel 
afterwards  came  up  and  towed  the  ship 
into  port.  Under  the  circumstances  of 
the  case,  the  Court  was  of  opinion  that 
there  was  no  fair  probability  that  the 
ship  could  have  been  brought  into  port 
in  safety  in  due  time  by  the  schooner,  and 
it  was  held  that,  although  the  schooner 
was  entitled  to  salvage  as  first  salvor,  yet 
that  the  steamer  was  justified  in  taking 
the  ship  in  tow,  and  was  entitled  to  salvage 
also.  In  Th^  Santipare,  1  Spks.  231,  a 
vessel  having  got  on  the  rocks  off 
Folkestone,  received  assistance  from  some 
small  boats,  which  were  unable  to  get  her 
off.  A  steamer  afterwards  towed  her  off, 
but  while  the  ship  was  in  tow  of  the 
steamer  the  hawser  broke,  and  she  drifted 
ashore,  and  became  a  wreck.  Part  of  the 
cargo  was  saved.  A  larger  amount  of 
salvage  was  apportioned  to  the  small 
boats  than  to  the  steamer.  In  The 
Magdalen,  HI  L.  J.  Adm.  22,  a  ship 
abandoned  by  her  master  and  crew  was 
found  at  sea  by  salvors,  who  attempted 
to  bring  the  ship  into  port,  and  towed  her 
some  distance,  but  were  unable  at  the 
time  to  fret  her  into  port ;  they  continued 
their  efforts  at  considerable  expense, 
though  with  little  avail,  until  a  second 
set  of  salvors  came  up  and  dispossessed 
them,  and  towed  the  ship  into  port.  The 
Court  awarded  about  two-thirds  of  the 
entire  salvage  to  the  first  set  of  salvors. 
In  Ths  Hettia,  [1895]  P.  193,  a  steamship 
which  had  broken  her  tail  shaft  and  lost 
her  propeller  was  picked  up  by  a  passing 
steamship  and  towed  in  her  disabled  con- 
dition, after  the  masters  of  the  two  steam- 


ships had  made  a  salvage  agreement 
under  which  3,000/.  was  to  be  paid  for 
towing  the  disabled  vessel  from  sea  to  a 
place  of  safety,  for  about  six  hours,  when 
the  hawser  parted,  and  after  standing  bv 
for  some  time  the  steamship  by  which 
these  services  had  been  rendered  left 
without  performing  the  agreement,  llie 
disabled  vessel  was  afterwards  towed  into 
safety  by  another  steamship.  The  Court 
held  that  the  owners,  master,  and  crew  of 
the  steamship  which  had  towed  until  the 
hawser  broke  had  contributed  to  the 
ultimate  safety  of  the  vessel,  and  were 
entitled  to  salvage  reward.  See  Tlie  Jonge 
Bastiaan,  6  C.  Rob.  323  ;  Tlie  Oensstee,  12 
Jur.  401  ;  The  CantslUa,  9  P.  D.  27. 

(a)  T/ie  India,  1  W.  Rob.  406  ;  Tfie 
Killeeejia,  6  P.  D.  193.  See  the  judgment 
in  The  Sir  Ralph  Ahercronibie,  L,  R. 
1  P.  C.  460. 

(A)  ne  Xeptune,  1  W.  Rob.  297. 

(0  See  ne  A/Hka,  5  P.  D.  195  ;  Tfis 
Gafigee,  L.  R.  2  A.  &  E.  370,  where  the 
Court  refused  to  set  aside  an  agreement 
for  apportionment  of  salvage  under  which 
the  seamen  employe  1  on  a  steam  tug 
belonging  to  a  company  whose  business 
consisted  in  a  great  part  of  rendering 
salvage  services  to  vessels  in  distress, 
were,  in  addition  to  their  wages,  paid  a 
fixed  rate  of  poundage  on  all  towage  and 
salvage  money  eam^  by  the  steam  tug. 
See  The  Sarah,  3  P.  D.  40.  In  the  Instruc- 
tions issued  by  the  Board  of  Trade,  1895, 
176  (b),  the  following  directions  are 
given  to  receivers  :  "  With  regard  to  the 
smacksmen,  boatmen,  and  fishermen,  it 
will  generally  be  found  that  there  is  a 
scale  of  distribution  recognized  and  agreed 
upon  amongst  them  ;  the  smack  or  boat 
has  a  certain  number  of  shares,  and  the 
remainder  belong  to  the  master  and  crew 
in  certain  agreed  proportions.  Where 
such  a  scale  exists  it  should  be  strictly 
adhered  to  in  making  an  apportionment 
of  salvage,  unless  any  one  or  more  of  the 
men  have  shown  great  skill  and  enter- 
prise, or  incurred  greater  risk  than  the 
others,  when  an  exception  may  sometimes 
be  made  in  their  favour."  Some  ob-^er- 
vations  which  fell  from  the  Court  in  the 
case  of  Tfie  Enchantress,  Lush.  93,  seem 
to  favour  the  proposition  that  the  Court 
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of  the  Merchant  Shipping  Act,  1894,  that  a  seaman  (k)  shall  not  by  any 
agreement  abandon  any  right  he  may  have  or  obtain  in  the  nature  of 
salvage  (l).  However,  the  same  section  goes  on  to  declare  that  nothing 
therein  shall  apply  to  a  stipalation  made  by  the  seamen  belonging  to  any 
ship,  which  according  to  the  terms  of  the  agreement  is  to  be  employed  on 
salvage  service,  with  respect  to  the  remuneration  to  be  paid  to  them  for 
salvage  services  rendered  by  that  ship  to  any  other  8hip(m).  Conse- 
quently stipulations  by  which  seamen  belonging  to  ships  not  employed  on 
salvage  services  consent  to  abandon  or  assign  any  future  rights  they  may 
have  in  the  nature  of  salvage  are  void  ;  so  also  are  assignments  made  by 
them  after  they  have  performed  salvage  services,  assigning  for  valuable 
consideration  the  salvage  due  in  respect  of  such  services  but  not  yet 
received  by  them(n).  But  it  would  seem  that  the  section,  though  it 
prohibits  stipulations  by  which  seamen  abandon  their  right  to  salvage, 
does  not  prevent  them  from  entering  into  an  equitable  agreement  for  the 
apportionment  of  salvage,  and  that  the  Court  will  uphold  such  an 
agreement  if  it  is  not  inequitable  (o).  And  where  seamen  who  are 
entitled  to  share  in  an  ascertained  amount  of  salvage  received  by  the 
owners  of  the  ship  by  which  the  salvage  services  were  rendered,  have 
entered  into  an  agreement  through  their  solicitor  for  the  apportionment  of 
the  amount  due  to  them,  the  Court  will,  in  the  absence  of  fraud  or 
concealment,  uphold  the  agreement  (p). 


will  not  enforce  an  agreement  for  appor- 
tionment where  the  terms  of  the  agree- 
ment appear  to  be  inequitable.  But  aU 
that  was  actually  decided  in  that  case 
was,  that  the  evidence  adduced  in  support 
of  tiie  alleged  agreement  was  insufficient. 
Bee  J'ke  Graces,  2  W.  Rob.  294.  In  Tlie 
J/rika,  5  P.  D.  at  p.  195,  Sir  Robert 
Fhillimore  uses  language  which  seems  to 
imply  that  an  agreement  to  apportion 
salvage  may  be  set  aside  if  it  is  inequit- 
able, but  in  that  case  the  agreement  was 
upheld.  It  is  submitted  that  the  true 
principle  is,  that  an  agreement  for  appor- 
tionment is  binding  in  all  cases  where  it 
has  been  fairly  entered  into  by  persons 
who  stand  in  a  position  independent  of 
one  another.  In  the  case  of  seamen  it  is 
different ;  they  are  not  always  competent 
to  uphold  their  rights  as  against  the 
demands  of  the  master  and  owners,  and 
it  is  the  policy  of  the  Legislature  to  grant 
them  special  protection.  The  Court  will 
be  reluctant  to  allow  a  salvor  to  be  barred 
of  his  proper  remuneration  simply  because, 
in  ignorance,  he  has  been  induced  to  give 
a  receipt  in  full  of  all  demands.  Such 
receipts  are  suspicious,  and  the  inclination 
of  the  Court  is  against  them.  17ie  Silcer 
Bullion,  2  Spks.  75. 

(k)  Defined  as  including  every  person 
(except  masters,  pilots,  and  apprentices 
duly  indentured  and  registered)  employed 
or  engaged  in  any  capacity  on  board  any 
ship.    The  M.  S.  Act,  1894,  s.  742. 

(Z)  This  section,  which  also  provides  that 
every  stipulation  in  any  agreement  incon- 
sistent with  any  provision  of  the  Act  of 


1894  shall  be  void,  has  taken  the  place  of 
the  182nd  section  of  the  M.  8.  Act,  1854. 
See  also  77ie  LouUa,  2  W.  Rob.  22 ;  The 
Baltimore,  2  Dods.  137;  The  Bevlah,  2 
No.  Ca.  64  ;  The  Maryanne,  11  L.  T.  85. 

(w)  The  agreement  need  not  be  in 
writing,  but  the  Court  will  require  con- 
clusive evidence  of  the  agreement,  especi- 
ally in  cases  where  it  is  set  up  to  defeat 
what  appears  to  be  a  just  and  reasonable 
claim.  The  Pride  of  Canada,  Br.  &  L. 
208.  See  The  Bevlah,  2  No.  Ca.  64.  A 
steam  trawler  the  crew  of  which  has 
signed  articles  containing  a  clause  that 
they  were  to  participate  in  any  salvage 
award  according  to  specified  proportions 
is  not  a  ship  "which  according  to  the 
agreement  is  to  be  employed  in  salvage 
service  "  within  the  section.  Tlte  Wilhtlm 
Tell,  [1892]  P.  337. 

(71)  Tlie  Rosario,  2  P.  D.  41.  In  that 
case  it  was  held  that  the  owners  of  a 
vessel  which  was  not  employed  on  salvage 
services  within  the  18th  section  of  M.  S. 
Act,  1862,  reproduced  in  M.  S.  Act,  1894, 
s.  212,  but  had  rendered  salvage  services 
in  the  course  of  an  ordinary  voyage,  could 
not  plead,  as  a  defence  against  the  claims 
of  the  seamen  in  an  action  of  distribution 
of  salvage,  that  after  the  performance  of 
the  salvage  services  the  seamen  for  valu- 
able consideration  assigned  away  their 
shares  of  the  salvage. 

(p)  The  Wilhelm  Tell,  [1892]  P.  337,  de- 
cided on  the  182nd  section  of  the  M.  S.  Act, 
1854. 

Cp)  Tlie  Afrilta,  5  P.  D.  192. 
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By  the  3  &  4  Yict.  c.  65,  s.  4,  jurisdiction  is  conferred  apon  the 
Court  to  decide  all  questions  as  to  the  title  to  or  ownership  of  any  ship  or 
Tessel,  or  the  proceeds  thereof  remaining  in  the  registry,  arising  in  any 
cause  of  salvage. 

For  the  purposes  of  salvage  the  property  saved  is  to  be  estimated  at  its 
value  at  the  port  where  the  services  terminate.  Thus,  in  a  case  (g)  where 
a  derelict  ship  was  towed  by  salvors  into  Lisbon  harbour,  and  her  cai^o  was 
afterwards  transhipped  to  London,  where  it  was  of  more  value  than  at 
Lisbon,  and  a  suit  for  salvage  was  instituted  in  the  Court  of  Admiralty 
against  the  cargo,  it  was  held  that  the  salvors  were  entitled  to  salvage  only 
on  the  value  of  the  cargo  at  Lisbon.  When  the  services  terminate  at  an 
intermediate  port  the  Court  will,  for  the  purposes  of  estimating  the  salvage 
reward,  treat  the  freight  as  divisible,  and  reckon  the  freight  as  though  pro 
raid  freight  were  payable  at  the  intermediate  port  (r).  Where  a  vessel 
laden  with  cargo  is  abandoned  at  sea  by  her  master  and  crew,  and  is  after- 
wards salved,  and  brought  by  the  salvors  into  a  port  other  than  the  port  of 
discharge,  the  contract  of  affreightment  is  dissolved,  and  the  owners  of  the 
cai^o  are  entitled  to  obtain  its  release  without  payment  of  any  freight  at 
all  («),  and  the  shipowners  are  consequently  not  liable  for  salvage  on  the 
freight. 

In  order  to  ascertain  the  net  value  of  the  property,  all  necessary  expenses 
incurred  in  its  sale,  and  the  usual  customary  allowances  (/)  in  respect  of 
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concerning 
collateral 
questions. 

Method  of 
estimating 
the  value  of 
the  property. 


(7)  The  George  Dean,  Swa.  290 ;  and 
see  The  Stella,  L.  B.  1  A.  &  £.  340.  See 
The  Gem-g,  [1894]  P.  330,  334. 

(r)  In  the  case  of  Tlie  Norma,  Lush. 
124,  a  ship  bound  from  Honduras  to 
England  was  disabled  on  the  voyage,  and 
towed  into  Bermuda  by  salvors.  There 
expenses,  nearly  equal  to  the  whole 
freight,  were  incurred  in  refitting  the 
ship ;  the  voyage  home  was  afterwards 
completed  and  the  cargo  delivered.  The 
Court  allowed  salvage  upon  one-half  of 
the  total  gross  freight.  In  the  course  of 
the  judgment  in  that  case,  Dr.  Lushing- 
ton  said  :  "  Now  it  is  certainly  quite  true 
that  at  Bermuda,  as  between  the  owner 
of  the  ship  and  the  shipper  of  goods,  no 
freight  was  earned.  But  I  do  not  think 
that  this  is  at  all  conclusive  against  the 
salvors.  It  is  quite  necessary,  as  the 
Queen's  Advocate  has  observed,  in  order 
to  hold  persons  to  their  engagements,  to 
require,  where  a  contract  is  entire  in  its 
nature,  entire  performance  as  a  condition 
precedent  to  any  right  of  payment ;  the 
contract  of  freight  is  emphatically  a  con- 
tract of  this  kind,  and  freight,  therefore, 
is  not  properly  earned  (except  under  cir- 
cumstances implying  a  new  contract) 
until  the  cargo  is  delivered  at  the  port  of 
destination.  But  in  salvage  we  have  to 
decide  on  purely  equitable  principles, 
and  the  question  here  is  not  so  much 
what  freight  was  earned  at  Bermuda,  but 
what  services  in  respect  of  the  contract 
for  freight  the  salvors  had  then  rendered. 
Judging  by  this  test,  the  salvors  are  en- 
title to  salvage  upon  a  considerable  part 

A.P. 


of  the  total  freight,  for  it  is  clear  that  a 
large  portion  of  the  voyage  bad  been  per- 
formed before  the  salvage  services,  and 
that  the  entire  benefit  of  so  much  was 
preserved  to  the  shipowners  by  the 
salvors,  not  indeed  absolutely,  for  ex- 
penses had  to  be  incurred,  and  the  perils 
of  the  voyage  from  Bermuda  had  yet  to 
be  undergone,  but  preserved  from  imme- 
diate and  total  loss.  I  do  not  think  it 
necessary  to  enter  into  detailed  calcula- 
tion, upon  this  question  of  the  value  of 
the  salvors'  services  to  freight,  how  far 
the  Bermuda  expenses  are  to  be  taken  into 
accoant.  what  items  are  proper  items  of 
deduction,  and  so  on  :  my  juogment  must 
after  all  be  a  rujtticftm  judicium.''* 

(g)  Tlie  Cito,  7  P.  D.  5  ;  Tfie  Kath- 
leen, L.  R.  4  A.  &  K.  269  ;  The  Argonaut, 
C.  A.,  Shipping  Gazette  Weekly  Summary 
for  1884,  p.  775  (Dec.  3).  In  the  case  of 
The  Cifo,  the  Court  of  Appeal  expressed 
no  opinion  on  the  question  as  to  what  the 
rights  of  the  shipowners  with  respect  to 
freight  wonld  have  been  if,  after  the  ship 
had  been  brought  in  by  the  salvors,  and 
before  the  cargo-owners  bad  come  in  and 
exercised  their  right  to  the  cargo,  the 
shipowners  had  given  bail  for  the  ship 
and  cargo,  and  had  carried  the  cargo  on. 
See  the  Arno,  8  Asp.  5. 

(t)  '*  Some  of  the  items  objected  to  are 
necessary  expenses  ;  the  cargo  could  not 
be  sold  without  them,  and  I  must  allow 
them  unless  it  is  contrary  to  the  rules  of 
trade.  With  regard  to  the  51.  bs.  for 
primage,  that  is  a  gratuity,  and  is  not 
to  be  a  deduction.    With  regard  to  the 
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cargo  and  freight,  must  be  deducted  from  the  gross  value.    Insurance  does 
not  form  a  proper  subject  of  deduction  (u). 

Salvage  confers  a  maritime  lien  which,  in  the  absence  of  laches,  can  be 
enforced  by  proceedings  in  rem  against  property  not  exempt  from  arrest  {x). 
Where  the  ship  and  cargo  and  freight  have  been  saved,  or  where  the 
lives  {y)  of  persons  belonging  to  the  ship  have  been  saved,  the  lien  extends 
to  the  ship,  cargo,  and  freight  {z)y  each  of  which  is  liable  to  contribute  to 
the  salvage  in  proportion  to  its  value.  The  ordinary  usage  of  the  Court  is 
to  take  the  value  of  the  ship,  freight,  and  cargo,  and  assess  the  amount  of 
the  remuneration  upon  the  whole,  each  paying  its  due  proportion  (a). 


discoont,  amounting  to  54Z.  16«.  S^f.,  I  take 
it  that  originally  the  party  would  have 
been  entitled  to  a  larger  sum  at  a  distant 
period,  and  that  for  his  own  convenience 
he  obtained  prompt  payment  by  allowing 
a  discount.  But  it  is  sworn  that  the 
several  charges,  including  this  discount, 
are  the  usiml  accustomed  charges,  and 

1  cannot  therefore  refuse  to  allow  that  and 
the  other  deductions  except  the  gratuity." 
Per  Dr.  Lushington,  Ilie  Peace ^  Swa.  116. 
In  Th4!i  Hebe,  7  No.  Ca.  Supp.  2,  the 
expenses  incurred  by  the  marelial  in  un- 
shipping and  storing  the  cargo  saved 
were  orelered  to  be  deducted.  In  The 
Samuely  15  Jur.  407,  the  Court,  under  the 
circumstances  of  the  case,  ordered  the 
expense  of  making  a  valuation  of  the  pro- 
perty to  be  paid  for  by  the  owners.  See 
ITie  Paul,  L.  R.  1  A.  &  E.  57.  See  The 
Antilope,  L.  R.  4  A.  &  K.  33 ;  The  Jamet 
Armstroiig,  lb.  380,  886. 

(u)  The  Fleece,  3  W.  Rob.  282. 

(xj  In  BaUantynev,  Mackinnon,  [1896] 

2  Q.  B.  455,  the  Court  of  Appeal  expressed 
an  opinion  that  a  judgment  in  rem  for  sal- 
vage is  conclusive  against  all  the  world  that 
a  valid  maritime  lien^  to  the  extent  of  the 
amount  of  salvage  awarded,  attached  to  the 
vessel  proceeded  against,  but  is  not  con- 
clusive as  to  the  grounds  upon  which  the 
judgment  proceeded.  Where  a  person  act- 
ing as  the  agent  of  thesalvors  has  advanced 
money  to  them  in  anticipation  of  salvage, 
the  Court  will  not  allow  him  to  enforce  his 
claim  for  reimbursement  against  the  pro- 
perty in  the  hands  of  the  Court.  The 
Louisa,  3  W.  Rob.  100.  The  M.  S.  Act, 
1894,  s.  513,  provides  that  whenever  a 
vessel  is  wrecked,  stranded,  or  in  distress 
(at  anv  place  on  or  near  the  coasts  of  the 
tJnitea  Kingdom  or  any  tidal  water  within 
the  limits  of  the  United  Kingdom),  aU 
persons  may,  for  the  purpose  of  rendering 
assistance  to  the  vessel,  or  of  saving  the 
lives  of  the  shipwrecked  persons,  or  of 
saving  the  cargo  or  apparel  of  the  vessel, 
unless  there  is  some  public  road  equally 
convenient,  pass  and  repass,  either  with  or 
without  carriages  and  horses,  over  any 
adjoining  lands  without  being  subject  to 
interruption  by  the  owner  or  occupier,  so 
that  they  do  as  little  damage  as  possible, 
and  may  also  on  the  like  condition  deposit 


on  those  lands  any  cargo  or  other  article 
removed  from  the  vessel,  so  that  any 
damage  sustained  by  an  owner  or  occupier 
in  consequence  of  the  exercise  of  the 
rights  given  by  this  section  shall  be  a 
charge  on  the  vessel,  cargo,  or  articles  in 
respect  of  or  by  which  the  damage  is 
occasioned ;  and  the  amount  payable  in 
respect  of  the  damage  shall,  in  case  of  dis- 
pute, be  determined,  and  shall  in  default 
of  payment  be  recoverable,  in  the  same 
manner  as  the  amount  of  salvage  is  under 
this  part  of  this  Act  determined  or 
recoverable.  Sect.  567  (2)  of  the  same 
Act  provides  that  the  receiver  of  wreck 
shall  have  the  same  rights  and  remedies 
in  respect  thereof  as  a  salvor  has,  in 
addition  to  all  other  rights  and  remedies 
for  the  recovery  of  his  expenses  and  fees 
in  respect  of  salvage  due  to  him. 

(y)  7%4f  Fusilier,  Br.  &  L.  341. 

(z)  "  In  proportion  to  the  value  the 
freight  must  pay  for  any  sum  which  I 
may  adjudicate  to  the  salvors.'*  Per  Dr. 
Lushington,  The  Westminster,  I  W.  Rob. 
233.  It  is  of  course  of  importance  that 
the  value  of  the  whole  property  should  be 
stated,  in  order  that  the  Court  may  appor- 
tion the  salvage.  Where  only  part  of  the 
property  liable  is  proceeded  against,  the 
Court  has  a  difficulty  in  deciding  to  what 
extent  it  is  liable.  See  T?ie  Mary  Plea- 
sants, Swa.  224  ;  The  Maria  Jane,  14 
Jur.  857;  The  Peace,  Swa.  115.  See 
also  27i£  Elton,  [1891]  P.  266,  at 
pp.  270—271. 

(a)  "  I  am  not  aware,  excepting  in  the 
instance  of  silver  or  bullion,  that  any  dis- 
tinction has  ever  been  taken,  or  that 
parties  have  been  permitted  to  aver,  that 
the  services  were  of  greater  importance 
to  the  ship  than  they  were  to  the  cargo, 
and  therefore  that  the  ship  should  bear 
the  lesser  burthen,  or  vice  tersd.  Such  a 
distinction,  if  acknowledged,  would  in 
many  cases  lead  to  intricate  litigation, 
and  to  questions  of  great  nicety,  which 
it  would  be  exceedingly  difficult  for  the 
Court  to  adjust."  Per  Dr.  Lushington, 
The  Emma,  2  W.  Rob.  319.  See  The 
Vesta,  2  Hagg.  193  ;  The  Jonge  Ba^tiaan,  5 
C.  Rob.  324.  And  it  has  now  been  decided 
that  specie  salved  is  in  the  same  position 
as  any  other  property,  and  contributes  to 


8ALTA0E. 


179 


King'tj  ships  and  the  national  ships  of  a  foreign  sovereign  power  are  Property 
exempt  from  arrest, in  actions  of  salvage  as  in  other  actions  in  rem  (b) ;  t^meat. 
but  in  some  cases,  where  salvage  services  have  been  rendered  to  foreign 
national  ships,  the  government  owning  the  salved  ship  has  consented  to 
pay  salvage  for  such  services,  and  the  question  of  the  amount  to  be  awarded 
has  been  referred  to  the  Judge  of  the  Court  of  Admiralty  as  arbitrator  (c). 
So  also  it  would  seem  that  where  salvage  services  have  been  rendered  to  a 
private  ship,  the  cargo  on  board  of  which  consists  of  government  stores, 
such  stores  cannot  be  arrested  ;  though  in  cases  where  an  action  has  been 
brought  for  services  rendered  in  salving  English  naval  stores,  it  has  been 
usual  for  the  Admiralty  Proctor  to  enter  an  appearance  in  the  action  by 
the  salvors,  and  to  submit  to  pay  such  salvage  as  the  Court  may  direct  (d). 
The  wearing  apparel  of  the  master  and  crew  («),  and  the  wearing  apparel  of 
passengers,  and  other  effects  carried  by  them  for  their  daily  personal  use, 
are  privil^ed  from  arrest  (/). 


salvage  in  proportion  to  its  value  rateablj 
with  whatever  property  may  be  salved  on 
the  same  occasion.    77ie  Li>ngford^  6  P.  D. 
60.    The  ship  and  cargo  must  each  pay  its 
own  share  of  the  salvage ;  neither  can  be 
made  liable  for  the  salvage  doe  from  the 
other.     Hu  Pyrennee,  Br.  &  L.  189  ;  Tfie 
Mary  Pleasants,  Swa.  224 ;  The  Raishy,  10 
P.  D.  1 1 4.  As  the  cargo  generaUy  represents 
the  freight,  it  is  often  convenient,  in  cases 
where  there  is  no  dispute  between  the 
owners  of  the  ship  and  the  owners  of  the 
cargo,  as  to  the  amount  of  freight,  to  treat 
the  freight  as  included  in  the  value  of  the 
cargo,  and  not  as  a  separate  and  distinct 
item.    Thus  in  the  case  of  The  Fleece, 
3  "W.  Rob.  282,  where  the  owners  of  the 
cargo  claimed  to  deduct  from  the  value  of 
the  cargo  a  sum  paid  by  them  on  account 
of  the  freight.  Dr.  Lushington  said  :  "  The 
sum.  1  am  of  opinion,  cannot  be  deducted 
in  the  present  instance.     It  is  clear  that 
salvors  generaUy  speaking  are  entitled  to 
salvage  upon  ship,  cargo,  and  freight ;  and 
as  far  as  the  owners  of  the  cargo  are  con- 
cerned, it  can,  it  appears  to  me,  make  no 
difference  to  them  whether  the  salvage  is 
taken  from  the  freight  itself  or  from  the 
cargo,  as  it  is  sold,  which   includes  of 
course  the  value  of  the  freight."    In  Tlie 
Charlotte  Wylie,  5  No.  Ca.  fi,    where  a 
similar  question  was  raised.  Dr.  Lushington 
said  :  '*  In  aU  cases  of  salvage,  those  who 
conduct  the  service  are  entitled  to  have 
the  value  of  the  whole  property  stated, 
that  is  ship,  freight,  and  cargo,  and  where 
the  freight  is  included  in  the  cargo,  they 
have  it  de  facto,  though  not  in  the  same 
manner  as  where  the  freight  is  considered 
as  a  separate  and  distinct  item.  .  .  .  With 
regard  to  freight,  if  it  be  deducted  from 
the  value  of  the  cargo,  it  must  be  taken 
afterwards  as  a  separate  item,  on  which 
the  Court  is  to  decree  salvage,  and  as  no 
dispute  is  raised  between  the  owners  of 
the  ship  and  the  owners  of  the  cargo,  this 
item  cannot  be  allowed.**    See  Briggs  v. 


The  Merchant  Traders'  Association,  13 
Q.  B.  167.  When  the  cargo  has  been 
arrested  and  a  dispute  arises  between  the 
owners  of  the  cargo  and  the  owners  of  the 
ship  as  to  the  freight  payable  to  the  latter, 
the  Court  will  decide  the  question.  The 
Kathleen,  L.  K.  4  A.  &  E.  269  ;  Ttie  Cito, 
7P,D.5;The  Prinz  Heinrich,  13  P.  D.  31 ; 
TIte  Oumhrian,  6  Asp.  151  ;  Tlie  Arno,  8 
Asp.  5. 

(*)  ne  a^nstitution,  4  P.  D.  39.  In 
that  case  a  warrant  was  also  refused  for 
the  arrest  of  a  certain  cargo  on  board  T)ie 
Constitution,  consisting  of  property,  of 
which,  though  belonging  to  private 
individuals,  the  foreign  government  to 
which  the  salved  ship  belonged  had 
charged  itself  with  the  care  and  pro- 
tection. 

(<?)  The  Prins  Frederick,  2  Dods.  461 ; 
Tlie  CuHMtitutiim,  4  P.  D.  at  p.  45. 

(d)  The  Marquis  of  Hiintly,  8  Hagg. 
246;    The   Lulan,    MitcheU's    Maritime 
Register    for    1883,    p.  209.      It    would 
seem  that  a  government  transport  can 
be   arrested    in  an   action   of    salvage. 
See  Tlie  Lord  Nelson,  Edwards,  79 ;  The 
NiU,  L.  R.  4  A.  &  K.  449  ;  The  Bertie, 
6  Asp.  26,  where  the  salving  vessel  was 
also  a  transport    And  where  property 
belonging  to  the  Crown  is  being  carried 
at  sea  in  a  private  ship  at  the  risk  of  the 
carrier,  the  value  of  such  property  can 
be    taken    into    account    in    awarding 
salvage    for   services    rendered    to    the 
ship  and   cargo,  and  a  salvage    action 
in  personam,  wiU  lie  against  the  ship- 
owners in  such  a  case.     See  Fire  Steel 
Barges,  15  P.  D.    142;    Cargo  ex   Port 
Victor,   [1901]    P.   243;  The  Winkfield, 
[19021' P.  42. 

{e)  Beawes  Lex  Mercatura,  voL  i.  p.  242, 

6th  edit.,  by  Chitty  (1813)  ;   Marvin  on 

Salvage,  p.  133 ;  The  Emblem,  Davieis,61. 

(/)  The  WiUsm  III,,  L.  R.  3  A.  &  E. 

490. 
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The  maritime  lien  for  salvage  ranks  before  any  other  lien  which  attached 
previously  to  the  services  being  rendered,  because  the  salvors  by  saving 
the  property  have  contributed  to  the  benefit  of  all  persons  interested  in 
it  (g).  Thus  salvage  takes  priority  of  wages  due  at  the  time  the  ship  was 
salved,  but  it  may  be  diflferent  in  the  case  of  wages  earned  afterwards  (A). 
By  the  Merchant  Shipping  Act,  1894,  salvage  in  respect  of  the  preservation 
of  life,  when  payable  by  the  owners  of  the  vessel,  is  made  payable  in  priority 
to  all  other  claims  for  salvage  (»).  Salvors  should  enforce  their  lien  without 
unnecessary  delay,  otherwise  they  may  prejudice  their  claim  {k). 

It  seems  that  under  some  circumstances  salvors  have  a  right  to  retain 
possession  of  the  property  saved  (l)  ;  but  it  is  seldom  prudent  for  salvors 
to  enfoi-ce  a  possessory  lien,  because  if  they  rely  upon  this  remedy  they  do 
so  at  their  own  risk,  and  if  they  act  improperly  they  may  forfeit  all  claim 
to  reward.  The  maritime  lien  of  salvors,  which  exists  quite  independently 
of  possession,  ordinarily  affords  the  best  security  for  the  payment  of  their 
claim  (m).    In  order  to  afford  to  salvors  the  opportunity  of  proceeding  to 


{g)  See  Curgo  ex  Galam^  Br.  &  L.  181  ; 
Attonieij'Genernl  v.  Ktrrgtedt^  3  Price,  97  ; 
The  Vei-itas,  [1901]  P.  304. 

(h)  The  Suhlna,  7  Jur.  182.  In  2 
No.  Ca.  18,  what  appears  to  be  the  same 
case  is  reported  under  the  name  of  The 
Selina.  Ihe  learned  reporter  of  the  case 
in  the  Jurist  appears  designedly  to  have 
omitted  some  of  the  dicta^  which  are 
reported  in  the  Notes  of  Cases.  See  Tlie 
Edina,  4  W.  R.  91.  See  also  TJie  Min,  8 
P.  D.  39. 

(/)  Sect.  544.  And  see  77ie  Coi'onmndel^ 
Swa.  208  ;  The  Fusilier,  Br.  &  L.  341. 

(It)  The  Boyal  Arch,  Swa.  285  ;  The 
Samuel,  15  Jur.  407  ;  2'he  B^tpid,  3  Hagg. 
419 ;  Tlie  Swan,  1  W.  Rob.  72  ;  TJie 
Riijatthan,  Swa.  171 ;  and  see  snj}ra, 
pp.  85,178. 

(/)  Hartfort  v.  Jones,  1  Lord  Raymond, 
393  ;  and  see  Briggs  v.  The  Merchant 
Traders'  AssocwtUm,  13  Q.  B.  167.  "  In 
the  case  of  derelict  the  salvor  who  gets 
possession  may  have  a  right  to  keep  exclu- 
sive possession,  and,  if  he  can,  to  carry  the 
vessel  into  port ;  but  unless  the  vessel 
has  been  utterly  abandoned,  and  is 
according  to  the  legal  meaning  of  the 
wonl  derelict,  the  occupying  salvor  is 
bound  to  submit  to  the  orders  of  the 
master,  when  the  master  appears  and 
claims  his  authority."  Per  Dr.  Lushing- 
ton,  The  Champion,  Br.  &  L.  71.  So 
Cossman  v.  WeM,  13  App.  Cases,  181. 
See  TJie  Gertrude,  30  L.  J.  Adm.  131  ;  Ue 
Orhona,  1  Spks.  165 ;  and  see  supra, 
p.  162,  and  77ie  Pinnas,  6  Asp.  313.  The 
actual  salvors  have,  it  seems,  a  right  to 
retain  the  custody  of  the  property  until 
distribution,  as  against  persons  claiming 
as  constructive  salvors  only.  71ie  Princess 
Helena,  30  L.  J.  Adm.  140. 

(w)  **It  is  an  ill-founded  and  absurd 
notion,  that  unless  salvors  stick  by  the 
ship  they  forfeit  or  at  least  impair  their 
title  to  remuneration.    It  is  very  desir- 


able that  salvors  generally  should  know 
that  in  order  to  maintain  their  rights  it 
is  perfectly  unnecessary  to  remain  on 
board  the  vessel  which  may  have  received 
their  assistance."  Per  Lord  Stowell. 
The  Eleawrra  Cliarlotte,  1  Hagg.  156, 
See  Tlie  Lady  Worsley,  2  Spks.  265.  It 
has  been  held  in  the  American  Courts 
that  the  rights  acquired  by  the  salvors 
are  in  their  nature  only  in  rem,  and  that 
they  have  no  absolute  claim  in  personam 
against  the  owners,  if  the  owners  choose 
to  abandon  the  goods,  but  that  if  the 
property  is  delivered  by  the  salvors  to  the 
owners  and  accepted  by  them  before  a 
compensation  for  saving  it  is  made,  the 
salvors  may  sue  in  personam  for  the 
salvage.  Tlie  Emblem,  Davies,  61.  But 
in  this  country  salvage  is  made  payable 
by  the  express  provisions  of  the  M.  S. 
Act,  1894,  s.  546,  and  proceedings  in 
personam,  although  seldom  resorted  to, 
may,  where  property  belonging  to  the 
defendants  has  been  brought  into  safety, 
be  instituted  in  the  Admiralty  Division 
for  the  recovery  of  salvage.  Tlie  Ifojte, 
3  C.  Rob.  215  ;  Tlie  Meg  Merrilies,  3 
Hagg.  346  ;  The  Cargo  ex  Schiller,  2 
P.  D.  145,  149.  See  The  Bapid,  3 
Hagg.  422.  See  supra,  p.  132.  See  also 
TJie  Eltmi^  [1891J  P.  265.  And  see 
TJie  Chieftain,  4  No.  Ca.  459,  where  the 
Court  refused  to  aUow  proceedings  in 
perso7iam  to  be  commenced  against  the 
owners  of  a  vessel  which  had  received 
salvage  assistance  from  a  Queen's  ship 
but  had  been  lost  on  a  subsequent  voyage 
to  that  on  which  the  salvage  services  had 
been  rendered.  In  Fire  Steel  Barges, 
15  P.  D.  142,  a  salvage  action  in  personam 
was  instituted  against  a  contractor  who 
had  built  the  steel  barges  for  the  English 
government,  to  recover  for  salvage  services 
rendered  to  two  of  them  whilst  they  were 
being  towed  to  the  port  where  they  were 
to  be  delivered  up  to  the  government,  to 
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enforce  their  rights  in  a  regular  manner,  the  552nd  section  of  the  Merchant 
Shipping  Act,  1894,  provides  that  where  **  salvage  is  due  to  any  person 
under  this  Act,"  the  receiver  of  wreck  shall,  (1)  if  the  salvage  is  due  in 
respect  of  services  rendered  in  assisting  any  vessel,  or  in  saving  life  there- 
from, or  in  saving  the  cargo  or  apparel  thereof,  detain  the  vessel  and  cargo 
or  apparel,  and  (2)  if  the  salvage  is  due  in  respect  of  the  saving  of  any 
wreck,  and  the  wreck  is  not  sold  as  unclaimed  under  the  Act,  detain  the 
wreck,  until  payment  is  made  for  salvage  or  process  has  been  issued  by 
some  competent  Court  for  its  arrest  or  detention  (n).  The  words  in  this 
section,  "  salvage  due  under  this  Act,"  mean  ''  salvage  receivable  under 
this  Act,"  and  the  section  empowers  the  receiver  of  the  district  to  detain, 
according  to  its  provisions,  any  property  alleged  to  be  liable  to  salvage 
which  may  be  found  within  bis  district,  in  all  cases  where  proceedings  tor 
the  recovery  of  the  salvage  can  be  taken  in  the  High  Court  in  England  or 
a  County  Court  having  Admiralty  jurisdiction,  and  irrespective  of  whether 
the  services  were  rendered  on  or  near  the  coasts  of  the  United  Kingdom  or 
beyond  those  limits  (o). 

Under  the  present  practice,  an  award  of  salvage  bears  interest  at  four  Interest, 
per  cent,  from  the  date  of  judgment  until  payment  (/?). 

Although   the  strict  principle  with  respect  to  costs  in  the  Court  of  Costs. 
Admiralty  was  that  they  followed  the  sentence  of  the  Court,  this  rule  was 
not  stringently  enforc^  as    against  unsuccessful    plaintifib  in    salvage 
suits  (£).    In  some  cases,  where  the  claim  for  salvage  was  rejected,  the 


whom  the  property  in  them  belonged  ;  and 
it  was  held  that,  although  the  two  barges 
in  question  hail  been  delivered  up  before 
the  action  was  commenced,  the  action 
would  lie,  as  the  contractor  had,  under 
the  contract  under  which  the  barges  were 
built,  an  interest  in  the  barges  being  safely 
delivered  up  to  the  government.  See  (dargo 
ex  Port  Victor,  [1901]  P.  243. 

(a)  By  the  same  section  it  is  provided 
that  the  receiver  may  release  any  detained 
property  if  security  is  given  to  his  satis- 
faction (see  77ie  Fulham,  [1898]  P.  206, 
at  pp.  208, 209),  or  if  the  claim  for  salvage 
exceeds  200/.,  and  any  question  is  raised 
as  to  the  sufficiency  of  the  security, 
to  the  satisfaction  in  England  of  the 
High  Ck>urt ;  and  that  any  security 
given  for  salvage  in  pursuance  of  this 
section  to  an  amount  exceeding  2002.  may 
be  enforced  by  such  Court  as  aforesaid  in 
the  same  manner  as  if  bail  had  been  given 
in  that  Court.  By  the  5o3rd  section 
power  is  given  to  the  receiver  to  sell  the 
property  saved  in  case  of  dispute  and 
non-payment.  The  554 th  section  provides 
that  where  services  for  which  salvage  is 
claimed  are  rendered  either  by  the 
commander  or  crew  of  any  of  Her 
Majesty's  ships  or  of  any  other  ship, 
and  the  salvor  voluntarily  agrees  to 
abandon  his  lien  upon  the  ship,  cargo,  and 
property  alleged  to  be  salved,  then  upon  the 
master  entering  into  a  written  agreement, 
attested  by  two  witnesses,  to  abide  the 


decision  of  the  High  Court  in  England, 
or  of  a  Vice- Admiralty  Court,  or  Colonial 
Court  of  Admiralty,  and  thereby  giving 
security  to  an  amount  agreed  on  by  the 
parties,  such  agreement  shall  bind  the 
ship,  cargo,  and  freight,  and  the  owners 
of  ship,  freight,  and  cargo,  for  the 
salvage  which  may  be  adjudged  to  be 
payable  to  the  extent  of  the  security 
given,  and  may  be  adjudicated  upon  and 
enforced  in  the  same  manner  as  bonds 
provided  for  by  the  558th  and  the  follow- 
ing sections  of  the  M.  S.  Act,  1894,  in  the 
case  of  detention  for  salvage  services 
rendered  by  Queen's  ships  (see  unte^ 
p.  143,  n.  (k)  )  ;  and  upon  such  agreement 
being  made,  the  salvor  and  the  master 
respectively  shall  make  certain  statements 
required  by  the  Act,  and  the  salvor  shall 
transmit  the  statements  made  as  soon 
as  practicable  to  the  Court  in  which 
the  agreement  is  to  be  adjudicated 
upon. 

(o)  The  Fulham,  [1898]  P.  206  ;  [1899] 
P.  251. 

{p)  The  Jom*  Brothers,  46  L.  J.  Adm. 
75. 

(jq)  "The  main  consideration  upon 
which  such  indulgence  is  shown  is  the  ex- 
pediency of  encouraging  the  exertions  of 
salvors  in  the  rescue  and  Dreservation  of 
property  embarked  upon  the  seas."  The 
Princesn  Alice,  3  W.  Hob.  143.  See  llui 
William,  5  No.  Ca.  110. 
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Court,  under  special  circnmstancee,  allowed  the  costs  of  the  claimaiits  (r)  ; 
and  it  was  by  no  means  uncommon  for  the  Court  to  dismiss  a  salvage  suit 
and  make  no  order  as  to  costs  (s).  But  unless  there  were  some  circum- 
stances in  the  case  to  induce  the  Court  to  extend  indulgence  to  the 
plaintiffs  when  they  failed  in  their  suit,  they  would  be  condemned  in 
costs  (t).  In  cases  where  the  plaintiffs  succeeded  in  the  suit  they  might, 
if  they  had  been  guilty  of  any  improper  conduct,  be  deprived  of  a  portion 
of  the  costs  to  which  they  would  otherwise  have  been  entitled  (u). 

Formerly  in  cases  where  the  salvors  claimed  to  recover  as  salvage  the 
amount  fixed  by  a  salvage  agreement,  and  the  Admiralty  Division  set  aside 
the  agreement  as  inequitable,  but  no  tender  having  been  made  by  the 
defendants,  awarded  to  the  plaintiffs  a  substantial  amount  of  salvage,  no 
costs  were  given  on  either  side  {x).  But  the  practice  on  the  point  cannot 
be  considered  as  settled,  and  in  more  recent  cases  where  salvage  agreements 
have  been  set  aside,  but  substantial  awards  of  salvage  have  been  made  to  the 
plaintiffs,  the  defendants  have  been  condemned  in  costs  (y). 

With  reference  to  the  costs  of  proceedings  after  tender,  the  same  rules 
prevailecrin  cases  of  salvage  as  in  other  cases,  but  they  were  not  so  rigidly 
applied.  If  the  salvora  persisted  in  an  exorbitant  claim  after  tender  of  a 
sum  which  was  clearly  sufficient,  they  would  be  liable  to  costs  incurred 
after  the  time  the  tender  was  made  (z) ;  but  when  a  tender  was  refused  in 
cases  where  a  doubt  might  reasonably  have  existed  in  the  minds  of  the 
salvors  as  to  whether  the  sum  tendei*ed  was  or  was  not  equal  to  what  they 
were  entitled  to,  the  Court,  even  though  it  might  hold  that  the  tender  was 


(r)  The  Bafiger,  9  Jur.  119;  77ie  Vine, 
2    Hagg.    1 ;    The    Francis   and   Eliza, 

2  Dods.  115. 

(#)  ne  Upnor,  2  Hagg.  3 ;  The  MvU 
grave,  lb,  77  ;  The  Zephyr,  lb.  48  ;  The 
Fnnchal,  3  Hagg.  386,  n. ;  The  Zephynis, 
1  W.  Rob.  334  ;  The  Ittdia,  lb.  406  ;  The 
Martha,  Swa.  489  ;  Tfte  Harriot,  1  W. 
Rob.  447  ;  Tfte  Johannes,  30  L.  J.  Ad.  96  ; 
Tfie  Dygden,  1  No.  Ca.  116 ;  Ue  Little 
Joe,  Lush.  89  ;  Tlie  Bed  Borer,  8  W.  Rob. 
150,  where  no  costs  were  given,  the  nature 
of  the  claim  being  so  trivial  that  in  the 
opinion  of  the  Court  it  ought  not  to 
have  been  brought  into  the  Court  of 
Admiralty. 

(0  The  Edward  Hawkins,  Lush.  515 ; 
The  Lady  Egidia,  Lush.  618 ;  Ttie  Xymphe, 
5  L.  T.  365.  In  some  cases,  where  the 
suit  has  been  dismissed,  the  Court,  instead 
of  condemning  the  plaintiffs  in  full  costs, 
has  ordered  them  to  pay  a  fixed  sum 
nmnine    expensarvm,       Tlie    Henrietta, 

3  Hagg.  345,  n.  In  the  following  cases 
the  salvors,  having  been  guilty  of  mis- 
conduct, were  condemned  in  costs :  Tlte 
Joseph  Harrey,  I C.  Rob.  306 :  The  Oiacomo, 
3  Hagg.  845 ;  Tlie  Susannah,  Jb.,  n. ;  The 
Duke  of  Manchester,  10  Jur.  865  ;  Tlie 
Lady  Katherina  Bar  ham,  5  L.  T.  693. 
The  557th  section  of  the  M.  S.  Act,  1894, 
provides  that  if  a  claim  forsalvage  by  the 
officers  or  crew  of  any  Queen's  ship  is 
prosecuted  and  is  not  proved,  the  claim 


shall  stand  dismissed  with  costs.  See 
sujtra,p,  142. 

(w)  In  ne  Glasgow  Packet,  2  W.  Rob. 
306,  a  fixed  sum  only  was  awarded 
to  the  salvors  instead  of  f uU  costs.  In 
The  Glory,  14  Jur.  678,  the  Court  gave 
the  salvurs  two- thirds  of  their  costs 
only.  See  also  The  Albatross,  I  Spks. 
175,  n.  But  in  cases  where  the  Court 
has,  in  consequence  of  the  misconduct  of 
the  salvors, diminished  the  salvage  award, 
it  will  often  forbear  to  throw  upon  the 
salvors  the  additional  penalty  of  costs,  and 
will  even  order  their  costs  to  be  paid. 
ne  Jfagdalen,  5  L.  T.  807  ;  ne  Dwina, 
[1892]  P.  58.  In  ne  Hestia,  [1895]  P. 
198,  salvors  who  had  refused  their  con- 
sent to  a  consolidation  order  were  given 
the  costs  of  the  action,  but  were  con- 
demned in  20/.  nomine  ejrjtennarum, 

(a«)  ne  Silesia,  5  P.  D.  186 ;  ne 
Medina,  2  P.  D.  5  ;  Cargo  ex  Woasung, 
1  P.  D.  260. 

(y)  See  ne  Mark  Lane,  15  P.  D.  135, 
188;  7he  Bialto,  [1891]  P.  175,  179; 
The  Altair,  [18971  P.  105, 117. 

(jj)  Cargo  ex  Honor,  L.  R.  1  A.  &  E. 
92  ;  TJie  Batarier,  1  Spks.  169  ;  ne  Paris, 
Bk  289  ;  The  Black  Boy,  3  Hagg.  386,  n. ; 
ne  Enni,  1  W.  Rob.  16;  ne  Warerley, 
L.  R.  3  A.  &.  E.  381  ;  ne  Lee,  6  Asp.  395. 
See  The  Hedwig,  1  Spks.  19  ;  and  ne 
Medina,  1  P.  D.  276. 
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snfficieDt,  was  reluctant  to  condemn  the  salvors  in  costs  (a).  Bnt  in  cases 
where  the  Court  hesitated  to  condemn  them  in  costs,  it  might  refuse  to 
allow  them  costs  (h). 

The  costs  of  all  proceedings  in  salvage  are  now  in  the  discretion  of  the 
Court,  as  in  other  Admiralty  actions,  bnt  in  practice  the  rules  of  the  Court 
of  Admiralty  above  referred  to  with  respect  to  the  exercise  of  its  discretion 
as  to  costs  are  generally  followed  in  salvage  actions  in  the  Admiralty 
Division  (c).  Where  on  an  appeal  to  the  Court  of  Appeal  in  an  action 
of  salvage  the  amount  of  the  award  is  reduced,  it  is  a  general  rule  of 
practice,  though  not  a  hard  and  fast  rule  in  all  cases,  for  the 
Court  to  make  no  order  as  to  costs  ((/).  Where  a  suit  has  been 
instituted  against  ship  and  cargo,  any  costs  that  may  fall  upon 
the  defendants  must  be  borne  rateably  by  the  owners  of  the  ship 
and  the  owners  of  the  cargo  («).  Where  separate  actions  have  been 
brought  by  different  sets  of  salvors,  if  there  is  reason  for  bringing  separate 
actions,  the  plaintiffs  in  each  action  may  be  entitled  to  costs  (/).  But 
where  the  expenses  have  been  increased  by  instituting  separate  suits, 
improperly  or  by  unnecessary  proceediugs  in  the  conduct  of  the 
litigation,  the  Court  will  take  care  to  protect  the  interests  of  the 
defendants  (^). 

In  certain  cases  of  salvage  the  parties  might  formerly  have  proceeded  in 
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(a)  **  In  ordinary  cases  the  rale  of  the 
Court  of  Admiral  ly  has  been  this  :  if  a 
tender  is  made  and  rejected  which  is 
afterwards  pronounced  sufficient,  it  ought 
to  be  foUowed  by  condemnation  of  the 
salTors  in  costs.  ...  I  have  considered 
how  far  this  doctrine  is  applicable  to 
cases  of  salTage,  and  I  confess  I  have 
great  difficulty  in  applying  it,  with  all  its 
rigidity,  to  such  cases,  for  this  reason  :  in 
the  Tery  nature  of  salvage  services  there 
is  something  so  loose  and  indefinite,  and 
so  difficult  to  be  determined  by  the  best- 
constituted  minds  when  looking  at  their 
own  case,  that  I  am  not  inclin^  to  press 
the  doctrine  to  its  fuU  extent."  Per 
Dr.  Lushington,  The  William,  6  No.  Ca. 
109 ;  The  Latusy  7  P.  D.  199  ;  and  see 
The  Hopmoell,  2  Spks.  249. 

(h)  The  Sorereign,  29  L.  J.  Adm.  118  ; 
The  Coquet,  Reports  of  R.  &  M.  26th 
March,  1861,  ana  the  last  note. 

(e)  See  The  Medina,  2  P.  D.  6,  7  ;  T)ie 
Lahts,  7  P.  D.  199  ;  The  Jacob  Landst rum, 
4  P.  D.  191  ;  TTie  Strathgarry,  [1896]  P. 
264  ;  and  The  William  Symingtm,  33  W.  R. 
371,  10  P.  D.  1,  where,  in  a  salvage  suit, 
the  Court  pronounced  for  a  tender  by  act 
in  Court  made  by  the  defendants,  and 
gave  the  plaintifb  their  costs  of  the  action 
incurred  oefore  the  date  of  tender.  See 
also  The  Morocco,  Shipping  Gazette 
Summanr  for  1885,  p.  358  (June  3). 

(d)  The  Gip»y  Qneen,  [1896]  P.  176. 
The  practice  on  Admiralty  appeals  to 
the  rrivy  Council  was  the  same.  See 
The  Inca,  12  Moo.  P.  C.  C.  189  ;  The 
Chetah,  L,  R.  2  P.  C.  205  ;  The  Ameriqve, 
I*.  R.  6  P.  C.  468  ;  The  De  Bay,  8  App. 


Cases  559 ;  Tlie  Thvmas  Allett^  12  App. 
Cases,  118  ;  TfieDwina,  [1892]  P.  68. 

(<?)  77ie  MarquU  ttf  Huntly,  3  Hagg. 
249.  This  rule  was  acted  upon  in  a  case 
(^The  Peace,  Swa.  116)  where  the  ship 
and  freight  having  been  condemned,  the 
owners  of  cargo  afterwards  entered  a 
separate  appearance.  The  learned  judge 
said  as  follows :  "  With  regard  to  costs,  I 
think  it  is  only  equitable  that  they  should 
be  thrown  on  all  the  property  saved.  It 
is  true  the  owners  of  the  cargo  did  not 
come  in  in  the  original  suit ;  they  left  the 
owners  of  the  ship  to  defend  the  suit,  and 
say  that  they  are  now  ready  to  pay  their 
share  of  the  salvage.  Extreme  injustice 
would  be  done  if  the  Court  were  to  sanc- 
tion that  course.  The  owners  of  the 
cargo  would  lie  by,  and  then  when  the 
owners  of  the  ship  had  obtained  a  reduc- 
tion of  the  amount  of  salvage  claimed, 
they  would  take  advantage  of  it."  The 
same  rule  was  adopted  in  an  action  in 
permnam  against  the  owners  of  the  ship 
resident  within  the  jurisdiction  in  whicn 
notice  of  the  writ  bad  been  given  to 
owners  of  caigo  resident  without  the 
jurisdiction.  [It  would  seem  that  the 
owners  of  cargo  appeared  in  the  suit  after 
moving  unsuccessfully  to  set  the  notice  of 
the  writ  aside.]  See  The  Eltm,  [1891] 
P.  265. 

(/)  Ttte  diaries  Adolphe,  Swa.  166; 
The  Perla,  lb.  232. 

{g)  TJie  Bart  ley,  Swa.  199 ;  77ie  Mco- 
lim,  2  W.  Rob.  175  ;  The  BaUimvre,  2 
Dods.  138  ;  Ttie  Jacob  LandMrom,  4  P.  D. 
191  ;  T!t€  Pasithea,  6  P.  D.  6. 
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the  first  instance  before  local  magistrates.  The  464th  section  of  the 
Merchant  Shipping  Act,  1854,  gave  to  any  person  aggrieved  by  the  award 
of  the  local  magistrates  in  snch  cases  a  right  to  appeal  to  the  Court  of 
Admiralty,  but  it  was  provided  that  no  such  appeal  should  be  allowed  unless 
the  sam  in  dispute  exceeded  50Z.  (A).  It  was  held  that  the  words  '^  sum  in 
dispute  ^'  referred  to  the  sum  originally  claimed^  and  not  to  the  sum  actually 
awarded  by  the  magistrates. 

In  cases  of  salvage  the  Court  to  which  the  appeal  lies(t)  is  always  reluctant 
to  vary  the  decision  of  the  Court  below,  simply  with  reference  to  the  amount 
of  salvage  awarded.  The  question  of  amount  depends  to  a  great  extent  upon 
the  discretion  of  the  Court  below,  and  the  Admiralty  Division  will  not,  unless 
the  justice  of  the  case  absolutely  requires  it,  interfere  with  such  discretion. 
This  principle,  which  has  been  laid  down  by  the  Judicial  Committee  of  the 
Privy  Council  {]c\  and  is  followed  in  the  Court  of  Appeal  (/),  is  acted  upon  by 
the  Admiralty  Division  in  cases  where  it  exercises  an  appellate  jurisdiction(m). 
So,  also,  the  House  of  Lords  will  not,  in  the  absence  of  exceptional  or  extra- 
ordinary circumstances,  interfere  with  the  amount  of  a  salvage  award  made 
by  the  Admiralty  Division  and  confirmed  by  the  Court  of  Appeal  (n). 

The  jurisdiction  possessed  by  the  Admiralty  Division  on  appeals  from 


(Ji)  As  to  the  mode  of  proceeding  in 
cases  of  appeal,  and  as  to  the  costs  of 
appeal,  Beejfost^  Part  II. 

(0  The  Andrew  Wilson,  Br.  &  L.  56  ; 
The  Mary  Anne,  Ih,  334  ;  TJie  Generous, 
L.  R.  2  A.  &  E.  57. 

(k)  The  Scindia,  L.  R.  1  P.  C.  249 ; 
The  Clarisse,  Swa.  134. 

(0  See  Ihe  City  of  BerliH,2  P.  D.  187  ; 
Tlie  Lancaster,  9  P.  D.  14 ;  The  Star  of 
Persia,  6  Asp.  220.  See  also  The  Farnley 
Hall,  4  Asp.  499  ;  llie  De  Bay,  8  App. 
Cases,  669.  In  The  Accmnae,  [1891]  P. 
364,  an  award  of  salvage  of  1,000^.  was 
increased  on  appeal  by  the  Court  of  Appeal, 
and  that  Court  made  the  following  obser- 
vations as  to  the  rule  to  be  adopted  in 
appeals  where  it  was  sought  either  to 
increase  or  reduce  the  amount  awarded 
by  the  Court  below :  "  It  seems  to  have 
been  urged  that  we  are  to  act  in  these 
salvage  appeals  in  accordance  with  the 
same  rule  that  we  act  upon  with  regard 
to  setting  aside  the  verdict  of  a  jury  on  a 
question  of  fact,  viz.,  that  we  are  not  to 
interfere  with  it  unless  the  amount  is  so 
large  or  so  smaU  that  no  reasonable  person 
could  fairly  arrive  at  that  sum.  That  is 
not  the  rule.  If  after  carefuUy  consider- 
ing the  facts,  and  after  giving  every 
possible  weight  to  the  view  of  the  judge, 
we  think  it  greatly  in  excess,  and  so 
greatly  as  to  be  unjust  to  the  owners  of 
the  ship  which  had  been  in  distress,  we 
are  bound  to  alter  the  amount  by  lessen- 
ing it.  In  the  same  way,  if,  after  giving 
that  consideration  to  it  which  I  have 
mentioned  in  the  other  case,  and  after 
giving  all  the  weight  we  think  we  can 
to  the  opinion  of  the  judge  who  trie<l  the 
case,  we  think  the  amount  awarded  to 


the  salvors  is  so  small  as  to  be  reaUy 
unjust  to  them,  we  are*bound  to  alter  the 
amount.  Considering  the  advice  which  has 
been  given  to  us,  we  have  come  to  the 
conclusion  that  the  amount  awarded  by 
the  President  is  so  small  as  to  be  reaUy 
unjust  to  the  salvors  in  this  case,  and 
that  it  should  be  increased  by  8002."  See 
also  The  Tfiomas  Allen,  12  App.  Cases, 
118. 

(m)  The  Appellate  Court  always  hesi- 
tates to  interfere  with  the  decision  of 
local  authorities  on  a  question  of  salvage, 
but  at  the  same  time  it  is  bound  to  act 
upon  its  own  judgment  if  it  should  be  of 
opinion  that  the  award  is  whoUy  inade- 
quate or  excessive.  Tfie  Messenger,  Swa- 
191.  See  TJte  Andrew  Wilson,  Br.  &  L. 
66  ;  ne  Vesta,  2  Hagg.  192.  "  I  entirely 
concur  in  the  observation  that  it  was  the 
object  of  the  M.  S.  Act  to  prevent  cases 
of  small  amount  coming  before  the  Court 
of  Admiralty,  and  to  curtail  as  far  as 
possible  the  expenses  incurred  where  the 
amoimt  of  salvage  is  smaU ;  but  at  the 
same  time  the  Act  has  provided  that  if 
the  award  of  the  magistrates  shaU  appear 
to  either  of  the  parties  unjust,  there  shall 
be  a  remedy  by  an  appeal  to  this  Court, 
and  the  Court  is  bound  to  entertain  it.  .  .  . 
I  quite  agree  with  the.  observation  that 
unless  there  has  been  a  gross  miscarriage, 
it  is  part  of  the  duty  of  the  Court  to 
discourage  such  appeals  ;  but  if  there  has 
been  a  gross  miscarriage,  then  the  case 
assumes  a  different  appearance."  Per 
Dr.  Lushington,  The  Harriett,  Swa.  219. 
On  appeal  the  burden  always  lies  on  the 
appellant.     T?ie  Cnha,  Liish.  16. 

(«)  The  Glengyle,  [1898]  P.  97,  [1898] 
A.  C.  519. 
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iDferior  Coarts  baying  Admiralty  jurisdiction,  and  the  procednre  on  such 
appeals,  is  treated  of  in  the  second  part  of  this  work  (o). 

Subject  to  the  rights  of  the  Lord  Warden  and  Admiral  of  the  Cinque  JuriBdic- 
Ports(;>),  the  Lord  High  Admiral  had  from  ancient  times  the  custody  of  ^^^^^ 
all  property,  including  ships,  boats,  or  cargoes,  found  derelict  on  the  high  Admiralty 
seas,  and  of  things  flotsam,  jetsam,  and  lagan,  and  the  Court  of  Admiralty  droits, 
had  inherent  jurisdiction  to  proceed  against  such  property  (§'),  and  on  no 
owner  appearing  within  a  year  and  a  day,  to  decree  its  condemnation  us  a 
droit  of  Admiralty  (r).    This  jurisdiction  still  exists,  and  is  now  vested  in 
the  Admiralty  Division  («) ;  but  as  the  Board  of  Trade  has  all  the  powers 
and  privileges  of  the  Receiver  General  of  Droits  of  Admiralty  under  the 
repealed  Act  of  the  9  &  10  Vict.  c.  99  (/),  and  all  property,  whether  derelict, 
flotsam,  jetsam,  or  lagan,  is  at  once  for  the  most  part  (u)  taken  into  the 
custody  of  the  receiver  of  wreck  to  the  district,  and,  subject  to  any  legal 
proceedings  by  the  salvors,  is  dealt  with  by  him  either  under  the  provisions 
of  Part  IX.  of  the  Merchant  Shipping  Act,  1894  (x),  or  where  the  property 
has  been  found  more  than  three  miles  from  the  shore  of  the  United 
Kingdom,  under  the  instructions  of  the  Board  of  Trade  (y),  the  interposition 
of  the  Court  is  in  ordinary  cases  no  longer  necessary. 

By  virtue  of  the  18  &  14  Vict.  c.  26,  the  High  Court  of  Admiralty  Bounties 
exercised  jurisdiction  in  cases  where  any  of  Her  Majesty's  ships  of  war  had  *n^ca^t^SS 
been  engaged  with  persons  alleged  to  be  pirates,  to  take  cognizance  of  and  from 
determine  whether  such  persons  were  pirates,  their  number,  and  what  pir^tes. 
vessels  and  boats  were  engaged  (;?).    By  the  same  Act  it  was  provided  that 


(o)  Part  II.,  Chapter  Appeals  from 
Inferior  Courts. 

(/>)  See  TJieLttrd  Warden  of  the  Cinque 
Ports  V.  Tlie  King  in  hig  Office  of  Ad- 
miralty j  2  Hagg.  438  ;  'J7ie  Ouster  Eins^ 
1  C.  Rob.  284,  II. 

(^)  By  arresting  the  property  in  the 
first  instance,  or  by  issuing  a  monition 
calling  upon  the  finder  to  bring  the 
property  into  the  registry  of  the  Court. 

(r)  TJie  Aquila,  1  C.  Kob.  37 ;  Tfte  King 
V.  Property  Derelict,  1  Hagg.  383 ;  The 
J^fig  V.  Forty-nine  Casks  of  Brandy , 
3  Hagg.  267;  TJie  Pauline,  2  W. 
Rob.  358.  And  see  an  article  entitled 
"Admiralty  Droits  and  Salvage,"  by 
R.  0.  Marsden,  Law  Quarterly  Re- 
view, vol.  XV.  pp.  353 — 366.  In  case 
the  property  was  claimed  by  the  owners 
within  the  year  and  a  day,  the  Court,  on 
proof  of  their  ownership,  and  on  their 
^ving  bail  to  answer  any  salvage  due, 
pronounced  in  favour  of  their  claim,  and 
the  property,  or  the  proceeds,  if  the  pro- 
perty had  been  sold,  was  restored  to  them 
after  payment  of  tlie  costs  and  expenses 
incurred.  In  cases  where  no  owner  ap- 
peared the  property  was  usually  sold,  and 
whatever  salvage  claims  were  shown  to 
exist,  were  provided  for  out  of  the  pro- 
ceeds, as  in  substance  is  done  under  the 
present  practice.  See  The  William 
IlamiltoH,  3  Hagg.  168,  and  note  ;  Tlte 
Cito,  7  P.  D.  6,  8. 

(*)  See  Tlie  Beceirer- General  of  Droits 


V.  Her  Majesty* i  Procurator-Oeneral,  4 
Jur.  (Irish),  253 ;  Staepoole  v.  The  Queen 
in  her  Office  of  Admiralty,  L.  R.  9  Eq. 
(Irish),  619. 

(0  17&18  Vict.  c.  120,  s.  10. 

(w)  In  cases  where  the  property  is 
wreck  within  that  Act,  i.e„  is  jetsam, 
flotsam,  lagan,  or  derelict,  **  found  in  or 
on  the  shores  of  the  sea,  or  any  tidal 
water."    The  M.  S.  Act,  1894,  s.  510. 

ix)  See  the  M.  S.  Act,  1894,  s.  518, 
ss.  523,  525—527. 

(y)  If  no  owner  appears,  the  property 
is  in  ordinary  cases  sold,  after  it  has  been 
a  year  in  the  custody  of  the  receiver,  or 
sooner,  if  it  is  perishable ;  and  the  pro- 
ceeds are,  in  the  absence  of  any  claim  by 
the  Lord  Warden,  or  other  Crown  grantee, 
deemed  to  be  "  droits  of  Admiralty,"  and 
as  such  are  paid  into  tlie  Exchequer  and 
carried  to  the  Consolidated  Fund,  See 
1  &  2  Vict.  c.  2,  s.  2  ;  the  M.  S.  Act,  1894, 
8.  525. 

(2)  13  &  14  Vict.  c.  26,  s.  2.  See  The 
Magellan  Pirates,  1  Spks.  81  ;  The  Tongua 
Pirates,  Times  Newspaper,  March  17, 
1875  ;  and  see  Tlie  SerhuMnn  Pirates,  2 
W.  Rob.  354  ;  Vexxel,  name  unkmnvn,  1 
W.  Rob.  461  :  Piratical  Proahs,  3  Hagg. 
426;  Two  Piratical  GunhwitM,  2  Hagg. 
407,  which  four  last-mentioned  cases  were 
decided  on  the  repealed  statute  of  6 
Geo.  4,  c.  49.  See  also  The  1 1  lea  mm 
Pirates,  6  Moo.  P.  C.  C.  471. 
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all  ships,  vessels,  boats,  specie,  or  other  property  recaptured  from  pirates 
by  Her  Majesty's  vessels  of  war,  or  hired  armed  vessels,  or  their  boats, 
officers,  or  crews,  might  be  proceeded  against  in  the  High  Court  of 
Admiralty,  or  any  of  the  Vice-Admiralty  Courts  abroad,  and  should  be 
subject  and  liable  to  condemnation  as  droits  and  perquisites  of  Her 
Majesty  in  her  office  of  Admiralty  (a)  ;  but  that  if  any  part  of  the  said 
property  should  be  duly  proved  to  have  belonged  to,  and  to  have  been 
taken  away  from,  any  of  Her  Majesty's  subjects,  or  the  subjects  of  any 
foreign  power,  f^uch  property  should  be  decreed  to  be  restored  to  the  former 
owners  on  payment  of  one-eighth  of  the  value  as  salvage  remuneration  (^). 
The  jurisdiction  under  this  Act  is  now  vested  in  the  Admiralty  Division. 

The  jurisdiction  in  causes  of  salvage  conferred  upon  the  County  Courts 
appointed  to  have  Admiralty  jurisdiction,  under  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868,  has  already  been  noticed  in  a  former 
part  of  this  chapter  (c).  The  like  jurisdiction  is  exercised  by  the  Passage 
Court  of  Liverpool  and  the  City  of  London  Court  {d). 

In  addition  to  the  statutory  powers  conferred  by  the  1  &  2  Geo.  4, 
c.  76,  the  Court  of  Admiralty  of  the  Cinque  Ports  has,  in  disputes  as  to 
salvage  arisiug  within  the  jurisdiction  of  the  Cinque  Ports,  the  same 
inherent  jurisdiction  as  the  High  Court  of  Admiralty  possessed  before  the 
recent  statutes  enlarging  its  jurisdiction  {e). 


(a)  See  Th^  Marlanna,  3  Hagg.  206, 
and  1  &  2  Vict.  c.  2,  8. 2 ;  The  Pandu,  1  W. 
Bob.  428  ;  The  Telegrafo,  L.  R.  S  P.  C. 
673. 

(ft)  13  &  14  Vict.  c.  26,  8.  5.  The 
Magellan  Pirates^  1  Spks.  90,  note  (a). 
In  a  case  of  recapture  from  pirates,  the 
proceeds  of  the  recaptured  vessel  remain- 
ing  after    payment    of    the    one-eighth 


awarded  by  the  statute  as  salvage  reward 
are,  if  unclaimed  by  the  owners,  droits  of 
Admiralty,  and  under  the  provisions  of 
1  &  2  Vict.  c.  2,  8.  2,  to  form  part  of  the 
Consolidated  Fund.  See  Maude  &  Pol- 
lock, 4th  ed.  voL  i.  p.  676,  n.  (d). 

(c)  See  supra  J  p.  150. 

(d)  See  gvpruy  lb.,  n.  (o). 

(e)  See  tupra,  p.  146,  n.  (z). 


CHAPTER    VII. 


TOWAGE. 


The  Court  of  Admiralty  seems  from  early  times  to  have  exercised  3  &  4  Vict 
jorisdiction  over  claims  for  towage  (a),  in  cases  where  the  services  were  ^*  * 
rendered  on  the  high  seas,  and  not  within  the  body  of  a  county  (b).  Now 
by  virtue  of  the  6th  section  of  the  3  &  4  Vict.  c.  65,  the  Admiralty  Division 
possesses  jurisdiction  to  decide  all  claims  and  demands  whatsoever  in  the 
nature  of  towage  (r).  In  many  cases  where  salvage  has  been  claimed,  and 
a  tender  of  an  amount  for  towage  has  been  made,  the  Court  has  decreed 
towage  remuneration  only  (d),  but  there  are  comparatively  few  cases  in 
which  suits  have  been  instituted  for  mere  towage. 

It  has  been  held  that  towage  on  the  high  seas(6)  conferred  a  maritime  Maritime 

lien  (/),  and  that  such  lien  took  precedence  of  the  lien  of  a  bottomry  bond-  ^*®^ 

holder  where  the  bond  was  given  before  the  claim  for  towage  arose  (^).    But 

in  the  case  of  Wesfrup  v.  The  Great  Yarmouth  Steam  Carrying  Co.^  Kay,  J., 

held  that  ordinary  towage  services  did  not  confer  a  maritime  lien  (h). 

In  a  case  («)  where  the  master  of  the  defendant's  vessel  entered  into  an  Ck)art  will 

decline  to 


(a)  **  A  towage  service  may  be  described 
as  the  employment  of  one  vessel  to 
expedite  the  voyage  of  another,  where 
nothing  more  is  required  than  the  accele- 
rating her  progress.**  TJte  Princess  Alice, 
3  W.  Rob.  139  \  TJie  Strathnarer,  1  App. 
Cas.  68  ;  Tlie  Khgalock,  1  Spks.  265. 

(A)  See  ne  Isabella,  8  Hagg.  427  ; 
Tfte  Ocean,2  W.  Rob.  368,  370. 

(r)  The  somewhat  confused  wording  of 
the  section  seems  to  have  given  rise  to 
the  idea  that  the  section  applies  only  to 
claims  and  demands  in  the  nature  of 
towage  against  a  foreign  ship  ;  and  there 
is  a  passage  in  the  judgment  of  the  Court 
of  Appeal  in  Ttie  Heinrich  Bjor%  10  P.  D. 
at  p.  52,  which  supports  this  view. 
But  when  carefully  examined,  it  is  appa- 
rent that  the  words  '*  foreign  ships  are 
used  only  in  connection  with  claims  for 
necessaries.  The  Court  has  in  several 
cases  since  the  statute  pronounced  for 
claims  for  towage  rendered  to  British 
ships  within  the  body  of  a  county,  and  no 
objection  has  ever  been  raised  to  its  juris- 
diction in  such  cases.  In  the  Oiristina, 
3  W.  Rob.  27,  6  Moo.  P.  C.  C.  371, 
decided  in  1848,  the  vessel  proceeded 
against  was  homeward  bound  to  London, 
and  the  towage  services  were  rendered  in 
Limehouse  Reach. 

(<i)  77ie  Princess  Alice,  3  W,  Rob. 
138  ;  The  Harbinger,  16  Jur.  729. 


(e)  The  claims  for  towage  on  the  high  seas 
formerly  known  to  the  Court  were  probably 
all  claims  in  the  nature  of  salvage. 

(/)  The  Constancia,  4  N.  of  C.  512,  521, 
10  Jurist,  845 ;  llie  Benares,  7  N.  of  C. 
Supp.  liii. ;  HJie  St,  Lawrence,  5  P.  D. 
250.  In  The  Heinrich  Bjorn,  10  P.  D.  44, 
53,  it  is  stated  that  towage  "gave  no 
lien."  And  in  Westmp  v.  Ttie  Oreat  Yar- 
numth  Steam  Carrying  Ok,  43  Ch.  D.  241, 
the  Chancery  Division  refused  priority  to 
towage  claims  in  an  action  brought  by 
mortgage  debenture  holders  to  wind 
up  a  company  owning  the  vessels  to 
which  the  towage  services  had  been 
rendered.  See  also  Tlie  Heinrich  Bjorn, 
otherwise  TJte  Henrich  Bjorn,  11  App. 
Cases,  270,  at  p.  283.  In  neither  of 
these  two  cases,  however,  was  any 
authority  cited  overruling  the  decision 
come  to  in  llie  Constancia. 

Cg)  Tfie  Constancia,  4  N.  of  C.  512  ;  The 
St.  Lawrejice,  5  P.  D.  253,  where  the 
person  who  had  paid  a  claim  for  towage 
was  held  entitled,  with  the  consent  of  the 
Court,  to  stand  in  the  shoes  of  the  owner 
of  the  vessel  by  which  the  towage  had 
been  performed. 

(A)  Westmp  v.  The  Oreat  Yarnumth 
Steam  Carrying  Co.,  43  Ch.  D.  241.  See 
The  Heinrich  Bjorn,  10  P.  D.  44,  53  ;  and 
svpra^  n.  (f). 

(/)  The  Martha,  Lush.  314. 
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Duty  of  tug. 


agreement  with  the  master  of  the  plaintiflTs  tug  for  towage  from  Sea 
Reach  to  a  London  wharf,  and  agreed  to  pay  6Z.  in  money,  and  to  sign  aa 
order  on  the  owner  of  the  whai-f  for  payment  of  a  donation  of  a  sum  of 
money  usually  given  by  the  owner  of  the  wharf  to  induce  the  owners  of 
vessels  to  give  a  preference  to  the  wharf,  the  towage  was  duly  performed, 
and  the  master  paid  the  6Z.,  but  refused  to  give  the  order  as  agreed  ;  the 
plaintiffs  thereupon  instituted  a  suit  to  recover  the  sum  of  5/.,  which  it 
was  proved  was  the  amount  of  the  donation  which  would  according  to 
usage  have  been  payable  by  the  owner  of  the  wharf  on  the  production  of 
the  order.  The  Court  dismissed  the  suit.  In  the  course  of  the  judgment 
the  learned  judge  said  :  "  The  -donation  on  the  part  of  the  owners  of  the 
wharf  is  a  purely  voluntaiy  payment.  I  have  great  doubt  as  to  the  power 
of  the  Court  to  deal  with  this  agreement.  No  doubt  the  Court  can  enforce 
an  agreement  for  reasonable  towage,  but  the  agreement  in  question  is  to 
sign  an  order  for  an  uncertain  sum.  It  is  clearly  out  of  the  power  of  the 
Court  to  compel  the  execution  of  such  an  agreement ;  nor  can  I  give 
damages  for  the  breach  of  it."  In  a  case  (k)  where  an  agreement  was  made 
with  a  tug  of  the  plaintiffs  to  tow  the  defendants'  vessel  from  Dover  to 
Gravesend  for  a  specified  sum,  and  the  tug  broke  down  in  the  course  of 
the  service,  and  after  some  delay  other  tugs  of  the  plaintiffs  oflTered  their 
help,  which  the  master  of  the  vessel  accepted,  and  the  service  was 
completed  by  them  ;  it  was  held  that  the  master  of  the  vessel  had  waived 
any  right  the  defendants  might  have  had  to  avail  themselves  of  the  breach 
of  the  original  agreement,  and  that  the  defendants  were  bound  to  pay  the 
sum  agreed  upon  (/).  But  where  the  plaintiffs,  tug-owners,  agreed  to  tow 
the  defendants'  vessel  from  Kingroad  into  Sharpness  Dock  for  a  fixed  sum, 
and  towed  her  under  the  agreement  to  within  a  short  distance  of  the 
entrance  to  Sharpness  Dock,  when,  owing  to  a  fog,  and  without  anybody 
being  in  fault,  she  stranded  on  a  rock  and  could  not  be  got  off,  the  Court 
held  that  the  contract  of  towage  was  indivisible,  and  not  having  been 
performed,  the  plaintiffs  were  not  entitled  to  recover  anything  for  the 
portion  of  the  towage  that  had  been  performed  (w). 

The  claim  for  towage  can  only  be  enforced  in  cases  where  the  tug  has 
performed  its  duty  in  the  fulfilment  of  its  contract  (n).  When  the  contract 
of  towage  is  made,  the  law  implies  an  engagement  that  each  vessel  will 
perform  its  duty  in  completing  it  (o) ;  that  proper  skill  and  diligence  will  be 
used  on  board  of  each  ;  and  that  neither  vessel,  by  neglect  or  misconduct, 
will  create  unnecessary  risk  to  the  other,  or  increase  any  risk  which  may 
be  incidental  to  the  service  undertaken  (p).    Under  an  ordinary  contract 


(Jt)  77te  Lady  FUtra  Hast'mgst^  3 
W.  Rob.  118. 

{I)  See  The  Bt-ithk  Lion,  2  Stuart, 
Vice-Adm.  114. 

(w)  ne  Madras,  [18981  P.  90. 

{n)  The  Edward  HaWKim,  Lush.  515  ; 
The  Duhe  of  ManeheMer,  4  No.  Ca.  575. 
But  in  cases  where  the  tug  has  actually 
performed  its  contract,  it  is  open  to  doubt 
whether  misconduct  on  her  part  can  be 
set  up  by  the  defendant  in  answer  to  a 
suit  for  towage.  This  question  was  dis- 
cussed, but  not  decided,  in  the  case  of  l^te 


Christina,  3  W.  Rob.  29, 6  Moo.  P.  C.  C.  372. 

((/)  There  is  further  an  implied  obliga- 
tion in  the  contract  of  towage  that  the 
tug  shall  be  efficient  and  properly  equipped 
for  the  service  she  has  to  perform  under 
it.  The  Undaunted,  11  P.  D.  46 ;  The 
United.  Service,  8  P.  D.  56,  9  P.  D.  3 ; 
ne  Batata,  [1897]  P.  118,  [1898]  A.  C. 
513. 

{p)  27ie  Jnlia,  Lush.  231  ;  Spaight 
V,  TedcaJKtle,  6  A  pp.  Cases  217.  See 
The  Galatea,  Swa.  349;  and  Smith  v. 
TJie  St.  Lawrence  Tow  Boat   Cik,   L,  R. 
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of  towage  the  vessel  in  tow  has  control  over  the  tug  and  is  liable  for  the 
wrongful  acts  of  the  latter,  unless  they  are  done  so  suddenly  as  to  prevent 
the  vessel  in  tow  from  controlling  them  (q).  It  is  the  duty  of  the  tug 
under  ordinary  circumstances  to  be  subservient  to  the  pilot  on  board  the 
vessel  in  tow  (r). 

In  an  action  of  towage,  where  it  appears  that  no  specified  amount  of 
towage  has  been  agreed  upon  between  the  parties,  the  Court,  if  the 
plaintiff's  claim  is  well  founded,  will  pronounce  for  it,  and  refer  the 
question  of  amount  to  the  registrar  and  merchants  to  report  upon  (s). 

The  cases  in  which  persons  under  contract  to  tow  may  become  entitled 
to  salvage  reward  for  towage  services  have  already  been  considered  in  the 
Chapter  on  Salvage  (t). 

In  actions  of  towage  the  question  of  costs  is  entirely  in  the  discretion  Costs. 
of  the  Court  (u),  but  the  Court,  of  course,  will  discourage  appeals  to  its 
jurisdiction  in  trivial  cases  where  justice  might  have  been  elsewhere 
obtained.  Where  a  tender  made  in  a  towage  suit  was  upheld  by  the 
Court,  the  Court,  following  the  practice  in  salvage  suits,  condemned  the 
plaintiffs  in  all  the  costs  of  the  action  incurred  since  the  tender  was 
made  (x). 

The  County  Courts  having  Admiralty  jurisdiction,  the  City  of  London  jurisdiction 
Court,  and  the  Passage  Court  of  Liverpool  have  jurisdiction  both  in  of  inferior 
personam  and  in  rem  over  any  claim  for  towage  in  which  the  amount  ^^^^• 
claimed  does  not  exceed  one  hundred  and  fifty  pounds,  or  in  which  the 
amount  claimed  is  beyond  such  limit,  and  the  parties  agree  by  a  memo- 
randum signed  by  them  or  their  attorneys  that  the  Court  shall  have 
jurisdiction  (y). 

Where  an  action  for  towage  was  commenced  in  the  City  of  London 
Court,  and  was  transferred  to  the  Admiralty  Division  under  the  6th  section 
of  the  County  Courts  Admiralty  Jurisdiction  Act,  1868,  the  Court  held  that 
it  had  only  jurisdiction  to  pronounce  for  the  amount  of  towage  agreed  to 
be  paid  by  the  defendant,  and  not  to  award  to  the  plaintiff  any  further 
remuneration  in  respect  of  services  rendered  by  the  tug  outside  her  towage 
contract  (z). 


6  P.  C.  308.    See  also  77te  Rithert  Dixon, 
6  P.  D.  54  ;  TJie  Altair,  [1897]  P.  105. 

(^)  Tlie  Mohe,  13  P.  D.  55  ;  Tfte  l»ra, 
12  P.  D.  34  ;  Tite  Stormctwk,  5  Asp.  470. 
See  TJie  Niobe,  [1891J  A.  C.  401  ; 
The  Lord  Bangor,  [1896]  P.  28;  Tite 
Morganry  and  Blackcock,  [1900]  P.  1. 
But  this  general  rule  of  the  tug  being 
ordinarily  under  the  control  of  the  tow 
depends  upon  the  relation  of  master  and 
servant  existing  between  the  owners  of 
the  tow  and  the  master  and  crew  of  the 
tug,  and  where  this  relation  does  not  exist 
under  the  particular  circumstances  of  the 
case,  the  control  is  with  the  tug,  and  the 
tow  is  not  liable  for  a  collision  caused  by 
the  negligence  of  those  on  board  the  tug. 
The  Quh'hitep,  15  P.  D.  196,  where  the 
Tcssel  towed  was  a  barge,  on  which  there 
were  two  men,  who  did  not  interfere  in 


any  way  with  the  navigation  of  the  tug. 

(>)  The  Energy,  L.  R.  3  A.  &  E.  48. 
But  there  may  be  cases  in  which  this 
duty  ought  to  be  relaxed.  Tl^e  Chriatina, 
3  W.  Rob.  29.  See  ttupra,  p.  160,  n.  (1), 
and  it  is  not  necessary  that  the  pilot 
should  be  giving  orders  perpetuaUy  for 
every  movement  of  the  helm  of  the  tug. 
Tfte  SinquaJti,  5  P.  D.  244  ;  77ie  Altair, 
[1897]  P.  105,  at  p.  115. 

W  Tlie  Alfred,  5  Asp.  214,  where  the 
towage  was  on  the  high  seas. 

(f)  See  Kupra,  p.  136. 

(w)  See  Chapter  Costs. 

\x\  The  Hjemmett,  5  P.  D.  227. 

(y)  The  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  s.  3  ;  The  County 
Courts  Admiralty  Jurisdiction  Act,  1869, 
s.  3  ;  T!ie  Inca,  12  P.  D.  34. 

(z)  The  JUjemmett,  5  P.  D.  227. 
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According  to  the  civil  law,  persons  who  repair  a  ship,  commonly  called 

material  men  (a),  or  supply  her  with  necessaries,  have,  independently  of  any 

express  contract  in  the  nature  of  hypothecation,  a  maritime  lieu  upon  the 

ship,  whether  the  contract  for  the  supply  of  necessaries  be  made  on  the 

By  the  high  seas  or  on  land  (b).    The  only  lien  which  the  common  law  of  England 

^SerS  m^    recognizes  in  these  cases  is  a  possessory  lien  which  arises  out  of,  and  is 

have  a  dependent  upon,  the  possession  of  the  ship  (c).    It  does  not  attach  unless 

Jl^^'y        the  ship  is  in  the  possession  of  the  shipwright,  and  it  simply  confers  upon 

him  the  naked  privilege  of  retaining  possession  of  the  ship  until  he  is  paid 
the  money  due  to  him  for  the  work  he  has  done  to  it ;  when  he  parts  with 
the  possession  of  the  ship,  the  lien  is  extinguished  {d). 

The  maritime  Courts  in  many  foreign  countries  having  adopted  those 
principles  of  the  civil  law  which  favoured  the  claims  of  material  men,  the 
Court  of  Admiralty  in  early  times  exhibited  its  inclination  to  pursue  a 
similar  course  (e).  But  the  superior  tribunals  of  the  country  interfered 
and  carried  matters  with  so  high  a  hand  that  it  was  decided  that  the  Court 
of  Admiralty  was  not  competent  to  entertain  a  suit  instituted  to  recover 
money  due  for  repairing  or  equipping  a  ship  where  the  materials  were 
supplied,  or  the  contract  was  made,  within  the  body  of  a  county  (/),  or  on 
land  in  foreign  parts  (g).    And  as  necessaries  were  seldom  supplied  on  the 


(a)  Those  are  commonly  caUed  material 
men  whose  trade  it  is  to  baild,  repair,  or 
equip  ships.  See  Th^  Neptune^  3  Hagg. 
142. 

(ft)  See  Abbott  on  Shipping,  6th  ed. 
p.  108.  "By  the  maritime  law  every 
contract  of  the  master  implies  an  hypo- 
thecation." Justin  V.  Ballam^  2  Ld. 
Raym.  806 ;  1  Salk.  34  ;  and  see  Gardner 
V.  The  Ship  New  Jersey ^  1  Peters,  Adm. 
Decisions,  237,  n. 

(c)  Wenterdell  v.  Dale,  7  T.  R.  312  ; 
WatkimtoH  v.  Beriuidlgton^  2  P.  Wms. 
367 ;  JuJttin  v.  Ballam^  2  Ld.  Raym. 
806,  1  Salk.  34.  As  to  the  principles 
which  were  foUowed  by  the  Courts  of 
Equity,  see  Ese  parte  Hill^  1  Madd.  61  ; 
Brisdow  v.  Whitnwre,  28  L.  J.  Ch.  801  ; 
31  L.  J.  Ch.  467. 

(d)  Raitt  V.  Mitchell,  4  Campb.  146  ; 
Spartali  v.  Benecke,  10  C.  B.  223.  A 
person  who  has  a  common  law  lien  is  not 
justified  in  detaining  the  ship  as  against 
the  authority  of  the  Court  of  Admiralty, 
although  the  Court  will  in  all  cases  pro- 
tect him  in  his  just  rights.     The  Har- 


monie,  1  W.  Rob.  178.  The  possessory 
lien  of  the  shipwright  is  superior  to  all 
claims  except  liens  actually  attaching  at 
the  time  of  the  ship  coming  into  his 
hands.  The  Quttaf,  Lush.  506 ;  and  see 
The  Nivrdsijemeny  Swa.  260. 

(tf)  See  Wynne's  Life  of  Sir  Leoline 
Jenkins,  vol.  i.  pp.  Ixxvi. — Ixxx. 

(/)  Hoare  v.  Clement,  2  Show.  343  ; 
Justin  V.  Ballam,  2  Ld.  Raym.  805  ;  1 
Salk.  742 — 745,  where  the  pleadings  in  the 
case  are  set  out.  See  tlie  observations 
of  Lord  Stowell  in  Tlie  Zodi^ic,  1  Hagg. 
326. 

ig)  Palmer  v.  Pone,  Hob.  79,  212; 
BridgeinatCn  Case,  lb,  11  ;  Ball  v.  Tre^ 
latonay,  Cro.  Car.  603 ;  U Acuna  v. 
JiiViff,  Hob.  79.  And  see  Comyns'  Digest, 
Admiralty,  F  3,  cited  in  suppor  of  a  state- 
ment in  the  judgment  of  Lindley.  L  J^.,  in 
The  Mecca,  [1895]  P.  95,  at  pp.  106,  107  : 
"That  the  Court  of  Admiiilty  had  no 
jurisdiction  over  any  causes  of  action 
arising  in  foreign  countries  beyond  the 
seas,  but  not  on  the  high  seas." 
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high  seas  (A),  the  Conrfc  had  practically  no  opportanitj  of  exercising  in  a 
direct  manner  jnrisdiction  in  cases  of  this  kind  ;   bat  the  practice  was 
instituted,  and  for  a  long  time  carried  on,  of  allowing  material  men  to  sne 
for  payment  oat  of  the  proceeds,  in  cases  where  the  ship  had  been  sold  in 
the  course  of  a  suit  institated  by  other  persons  (t).    The  Judicial  Com-  The  Court 
mittee  of  the  Privy  Council,  however,  in  the  case  of  The  Neptune  (k)^  of  Admiralty 
determined  that  even  in  these  cases,  if  the  contract  had  been  made  in  on'ginAl 
England,  the  Court  was  without  power  to  entertain  the  claim  of  material  jurisdiction 
men.    This  decision  swept  away  the  last  vestige  of  inherent  jurisdiction  ^ntmct  was 
over  the  claims  of  material  men  in  respect  of  necessaries  supplied  within  made  on  land, 
the  body  of  a  county,  or  in  pursuance  of  a  contract  made  within  the  body 
of  a  county  (/). 

The  jurisdiction  now  exercised  by  the  Admiralty  Division  in  cases  of 
this  nature  depends  upon  the  provisions  of  modern  statutes.  It  is  not 
proposed  to  do  more  in  the  course  of  this  chapter  than  to  call  attention  to 
these  statutes  and  the  decisions  upon  them. 

The  6th  section  of  the  8  &  4  Vict.  c.  65,  enacts  that  the  Court  3  &  4  Vict. 
shall  have  jurisdiction  to  decide  all  claims  and  demands  whatsoever  ^'  ^^'  ^-  ^• 
for  necessaries  supplied  to  any  foreign  ship  or  sea-going  vessel,  and 
to  enforce  the  payment  thereof,  whether  such  ship  or  vessel  may  have 
been  within  the  body  of  a  county  or  upon  the  high  seas(m),  at  the 
time  when  the  necessaries  were  furnished  in  respect  of  which  such 
claim  is  made(n). 

This  section  only  applies  to  foreign  vessels,  for  the  words  "  sea-going  Applies  to 
vessel"  are  to  be  read  in  connection  with  the  word  "foreign  "(0).     But  a  foreign 
claim  against  a  ship  which  at  the  time  when  the  necessaries  were  supplied 


{h)  As  to  the  jarisdiction  of  the  Ad- 
miralty Court  to  entertain  suits  of 
necessaries  where  the  contract  had  been 
made  and  the  necessaries  supplied  on  the 
high  seas,  see  Tke  Ca*e  of  tlie  Admiralty^ 
12  Co.  79  ;  4  Inst.  c.  22,  p.  134  ;  Comyns, 
Dig.  tit.  Admiralty,  E.  16 ;  Oodfrey's 
Case^  Latch.  11  ;  Juttin  v.  Bedlam^  2  Ld. 
Baym.  806  ;  Palmer  v.  Pope^  Hob.  79, 
213;  Brldgman'g  Caae^  Ih,  11,  12;  and 
WathlnMm  v.  BernadiJfton,  2  P.  W.  367, 
where  the  following  passage  occurs  in  the 
judgment  of  the  Court :  '*  But  it  is  true 
that,  if  at  sea,  where  no  treaty  or  contract 
can  be  made  with  the  owner,  the  master 
employs  any  person  to  do  work  on  the 
ship,  or  to  new  rig  or  repair  the  same, 
this,  for  necessity  and  encouragement  of 
trade,  is  a  lien  on  the  ship.  .  .  ."  It  was 
stated  by  Lord  Bramwell  in  the  judgment 
delivered  by  him  in  the  House  of  Lords  in 
the  case  of  The  Helnrich  Bjorn.^  11  App. 
Cases,  270,  that  in  that  case  there  htul 
been  a  failure  to  show  "  that  our  law  did 
give  a  [maritime]  lien  for  necessaries 
supplied  on  the  high  seas,  and  that 
Lord  Tenterden's  opinion  is  to  the 
contrary " ;  but  see  now  The  Zeta^ 
[189;^]  A.  C.  468,  482,  where  the  dicta  in 
ravour  of  the  inherent  jurisdiction  of  the 
Admiralty  over  torts  committed  on  the 


high  seas  would  seem  equally  applicable 
to  the  jurisdiction  of  the  Court  over 
contracts  entered  into  on  the  high 
seas.  See  The  Mecca,  [18951  P.  96,  at 
p.  105.  See  also  the  Black  Book  of  the 
Admiralty,  Rolls  Series,  vol.  i.  p.  69 ; 
Abbott  on  Shipping,  6th  ed.  p.  110 ; 
and  Barber  v.  WJiarton,  2  Ld.  Baym. 
145.H. 

(/')  See  the  observations  of  Sir  John 
NichoU  in  the  case  of  Tlie  Keptutie,  3 
Hagg.  136,  and  the  authorities  there 
cit^. 

(k)  8  Knapp,  94. 

(/)  See  per  Dr.  Lushington,  Tlie 
Pacific,  33  L.  J.  Adm.  121  ;  Br.  k  L. 
24*. 

(//))  As  to  the  meaning  of  the  words  of 
the  statute  ''  upon  the  high  seas,"  see  TJie 
Mecca,  [1895]  P.  95. 

in)  It  was  held  that  the  Court  has 
jurisdiction  in  a  suit  brought  after 
the  passing  of  the  Act  for  necessaries 
supplied  before.  The  Alexander  Lareen, 
1  W.  Rob.  288. 

{p)  Tlie  Oi*ean  Queen,  1  W.  Rob.  460 ; 
The  Mary  Jane,  1  Stuart's  Vice-Adm. 
Reports,  272.  But  the  register  is  not 
conclusive  proof  of  the  ship's  nationality. 
21ie  Princes  Charlotte,  Br.  &  L.  75. 
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The  ship  is 
not  liable 
where  the 
owners 
are  not. 


Personal 
credit. 


belonged  to  a  foreigner,  cannot  be  defeated  by  a  transfer  made  to  a  British 
owner  before  the  institution  of  the  suit(;?).  It  has  been  held  that 
a  vessel  built  and  registered  in  a  British  colony,  and  owned  by  persons 
domiciled  there,  is  not  a  foreign  ship  within  the  meaning  of  the  section  (^). 
But  a  foreign  ship  is  not  divested  of  its  foreign  character  by  the  fact  of  its 
making  frequent  voyages  to  this  country  (r).  The  words  of  the  section 
have  been  held  to  give  the  Court  jurisdiction  to  entertain  claims  for 
necessaries  supplied  to  a  foreign  ship  in  a  British  or  colonial  port  («),  but 
not  for  necessaries  supplied  in  a  foreign  port  which  is  not  also  a  port  on 
the  high  seas  (/). 

It  has  been  laid  down  in  general  terms  that  the  Court  will  entertain 
claims  for  necessaries  only  in  cases  where  the  owners  would  be  liable  at 
common  law  (u).  Therefore  in  all  cases  it  should  be  shown  that  the  master 
or  other  person  at  whose  orders  the  necessaries  were  supplied  had 
authority,  express  or  implied,  to  bind  the  owners  (x).  It  is  immaterial 
whether  the  necessaries  were  furnished  on  personal  credit  or  not  (y),  but 
the  Court  will  not  exercise  the  powers  conferred  upon  it  by  the  section  to 
enforce  the  payment  of  the  balance  due  on  an  ordinary  mercantile  account 
between  shipowner  and  agent  {z). 


(p)  Tfie  Ella  A.  Clark,  Br.  &  L.  32,  37. 
As  to  the  effect  of  a  transfer  after  the 
institution  of  suit,  see  7'he  Princess 
Charlotte,  33  L.  J.  Adm.  188. 

(^)  The  Ocean  Qnecn,  1  W.  Rob.  460. 

(r)  Uie  Flecha,  1  Spks.  441. 

(#)  The  Wataga,  Swa.  165.  See 
TIte  Ajina  van  Linge,  lb.  514;  77//J 
Ocean,  2  W.  Rob.  368;  Tfte  Anna,  1 
P.  D.  253. 

(0  Tfte  India,  32  L.  J.  Adm.  185; 
The  Mecca,  [1895]  P.  95,  at  p.  112,  in 
which  last  case  it  was  also  neld  that 
claims  for  necessaries  supplied  in  a 
foreign  port  on  the  high  seas  were  within 
the  section. 

(«)  But  the  agent  and  part-owner  of  a 
ship  may,  it  seems,  proceed  against  the 
ship  for  necessaries  supplied.  The  West 
Friesland,  Swa.  454,  455  ;  The  Und-er' 
writer,  1  Asp.  127. 

(if)  "I  may  observe  that  when  the 
recent  statute  conferred  upon  this  Court 
a  jurisdiction  in  these  matters,  or  rather 
perhaps  revived  an  ancient  jurisdiction 
long  prohibited,  it  never  was  nor  could 
be  intended  to  alter  the  law,  but  merely 
to  give  a  new  remedy  which  was  rendered 
necessary  in  the  peculiar  cases  of  foreign 
ships,  and  which  is  confined  to  that  neces- 
sity. I  wiU  state  in  one  sentence  what  I 
apprehend  to  be  the  condition  necessarily 
imposed  upon  the  Court.  It  is  this  :  that 
the  Court  must  not  make  the  owners  of  a 
foreign  ship  liable  for  the  supply  of  any 
article  for  which,  under  similar  circum- 
stances, if  resident  here,  they  would  not  be 
responsible  in  a  Court  of  common  law." 
Per  Dr.  Lushington,  Tfie  Alexander, 
1  W.  Rob.  360.  "  I  wish  it  to  be  dis- 
tinctly understood  that  in  aU  these  cases 


I  never  can  make  a  ship  responsible  for 
advances  and  supplies  for  which  the 
owner  himself,  if  he  were  in  this  country, 
would  not  be  responsible."  Per  Dr. 
Lushington,  The  Sttphie,  1  W.  Rob.  869. 
As  to  the  implied  authority  of  the  master, 
see  Maude  &.  PoUock  on  Shipping,  4th  ed. 
vol.  i.  155—156.  See  also  Tfie  Oreat 
Eastern,  L.  R.  2  A.  &  E.  88. 

(y)  Tfie  Onni,  Lush.  156, 157.  See  Tfie 
Perla,  Swa.  363. 

(r)  The  West  Friesland,  13  Moo.  P.  C.  C. 
185  ;  Swa.  454  ;  ThePanthea,  1  Asp.  136. 
**  The  statute  looks  to  an  immediate  neces- 
sity, not  to  the  liquidation  of  a  mercantile 
account,  where  credit  is  given  by  the  agent 
in  the  ordinary  course  of  business."  The 
Comtesse  de  Fregerille,  Lush.  329.  In  a 
cnse  where  a  ship  on  her  return  from  a 
foreign  voyage  was  arrested  at  an  English 
port  for  an  unpaid  bottomry  bond  and  for 
wages,  and  shipbrokers  in  London,  on  the 
application  of  one  of  the  owners,  agreed 
to  advance  money  to  release  the  ship,  and 
outfit  her  for  a  new  voyage,  on  the  terms 
that  they  should  negotiate  the  charter, 
and  receive  the  freight  payable  in 
advance,  it  was  held  that  the  shipbrokers 
coul<l  not  maintain  an  action  for  neces- 
saries to  recover  the  money  thus  advanced. 
The  Onni,  Lush.  157.  See  The  Sophie, 
1  W.  Rob.  368.  But  there  is  nothing  to 
exclude  agents  from  suing,  nothing  in  the 
relation  itself.  See  Dr.  Lushington's 
judgment  in  77ie  West  Friesland,  Swa. 
454.  1  he  decision  in  this  case  was  reversed 
on  appeal,  Swa.  456,  but  on  a  ground  of 
fact  which  left  Dr.  Lushington's  exposition 
of  the  law  unaffected.  In  The  Underwriter, 
1  Asp.  127,  Sir  Robert  PhiUimore  held 
that  the  agents    in   this   country  of   a 
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The  tenn  neoessaries  strictly  applies  to  anchors,  cables,  rigging,  and  Neoessaries. 
matters  of  that  description  (a),  bnt  it  has  been  extended  to  include  all 
things  actually  needed  for  the  service  of  the  ship  (b).  It  is,  however,  in- 
cnmbent  upon  the  party  setting  up  the  claim  to  establish  the  existence  of  a 
necessity.  The  things  supplied  roust  be  necessary  at  the  time  and  under 
existing  circumstances  (c).    But  the  articles  need  not  be  absolutely  and 


foreign  ship  were  entitled  to  recoTer 
the  sum  expended  by  them  in  the  pay- 
ment of  necessaries  required  by  the 
exigencies  of  the  ship,  and  without  which 
she  could  not  have  prosecuted  her  voyage. 
At  the  same  time  he  intimated  that  if  the 
evidence  in  the  case  had  established  that 
the  suit  was  brought  to  recover  a  general 
balance  of  accounts,  that  he  would  have 
been  bound  by  the  decision  in  The  Com- 
teste  de  Fregeville  to  have  dismissed  the 
action.  In  the  case  of  The  He\ nrich  Bjorn , 
8  P.  D.  151  ;  32  W.  R.  279  ;  10  P.  D.  44, 
nomine  The  Henrich  Bjtrrn^  11  App.  Cas. 
270,  a  foreign  ship  was  at  Liverpool,  and 
her  managing  owner  being  in  this  country, 
and  indebted  to  the  plaintiffs  on  a  general 
account  unconnected  with  the  ship, 
induced  the  plaintifEs  to  make  him  a  fur- 
ther advance  in  consideration  of  his 
agreeing  with  them  to  give  them  a  lien 
on  the  ship  for  such  advance.  The  esti- 
mated amount  required  for  the  disburse- 
ments of  the  ship  for  her  outward  voyage 
was  3o0Z.,  and  the  plaintiffs  handed  to  the 
managing  owner  a  cheque  for  350/.,  which 
he  immediately  returned  to  them  in  dis- 
charge of  so  much  of  his  debt  due  to  them, 
and  the  plaintiff  made  an  advance  of  200/. 
to  the  managing  owner,  and  a  memorandum 
was  drawn  up  and  signed  by  the  managing 
owner,  in  which  it  was  stated  that  in  con- 
sideration of  the  plaintiffs  advancing  an 
amount  of  about  HOC/,  for  ^*  necessaries 
supplied"  to  the  ship  he  undertook  to 
return  them  the  amount  so  advanced  with 
interest  on  the  return  of  the  ship  froib  her 
outward  voyage.  The  freight  due  in 
respect  of  her  inward  voyage,  together 
with  64/.  19*.  6/i.,  a  portion  of  the  money 
advanced  by  the  plaintiffs,  was  applied  to 
the  disbursements  of  the  ship  for  her  out- 
ward voyage.  The  plaintiffs  instituted  an 
action  for  necessaries  against  the  ship  to 
recover  the  sum  of  600/.  aUeged  to  have 
been  advanced  for  necessaries.  The 
owners  of  the  ship  admitted  the  claim  as 
to  64/.  19«.  6^.,  and  paid  the  sum  into 
Court,  and  resisted  the  claim  as  to  the 
residue.  Sir  James  Hannen  held  that  as 
regards  so  much  of  the  amount  advanced 
as  was  equal  to  the  amount  of  the  freight 
which  had  been  expended  in  necessaries, 
the  plaintiff  were  entitled  to  be  placed  in 
the  same  position  as  if  the  freight  had 
been  hand^  over  to  them  in  payment  of 
the  debt  due  from  the  managing  owner 
to  them,  and  they  had  advanced  an  equi- 
valent sum  for  necessaries.  It  is  diflScult 
to  reconcile  this  case  with  the  decisions 
cited  in  the  earlier  part  of  this  note.    The 
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decision  was  reversed  by  the  CJourt  of 
Appeal  on  other  grounds,  and  on  appeal 
to  the  House  of  Lords  the  decision  of  the 
Court  of  Appeal  was  affirmed  on  the  same 
grounds  without  any  reference  being  made 
to  the  decision  of  the  Admiralty  Division 
on  the  points  above  discussed. 

(a)  The  Sophie,  1  W.  Rob.  369. 

(*)  The  Perla,  Swa.  354.  Coals  for  a 
steam  vessel  (Tl^^  West  Friesland^  Swa. 
454,  465  ;  The  ComtcMe  de  Fregeville, 
Lush.  329),  provisions  (The  N.  R,  Gas- 
fabrick,  Swa.  344),  brokerage  (The  Riga, 
L.  R.  3  A.  &  E.  516),  or  clothing  for  the 
crew  (Tfie  W,  F.  Safford,  Lush.  69),  may  be 
included  under  the  term  necessaries.  As  to 
a  claim  for  necessary  work  and  labour,  see 
TIte  Wahauy  1  Prit.  Ad.  Digest  (3rd  ed.), 
1 160.  In  Tlie  BanneAmelie,  L.  R.  1  A.  &  E. 
19,  the  expenses  of  an  agent  incurred  by 
coming  from  Newcastle  to  London,  to 
assist  the  master  in  the  defence  of  a  vessel 
proceeded  against  in  a  suit  in  the  Court  of 
Admiralty,  were  held  not  to  be  neces- 
saries. And  in  The  Aaltje  Willeniina, 
L.  R.  1  A.  &  E.  107,  the  Court  refused  to 
consider  money  advanced  to  a  master  to 
pay  averages  to  be  necessaries.  So  pre- 
miums of  insurance  effected  to  secure 
advances  to  be  expended  in  necessaries 
are  not  necessaries  {Tlte  Heinrieh  Bjorn, 
32  W.  R.  279  ;  8  P.  D.  151) ;  but  premiums 
of  insurance  on  freight  effected  at  the 
request  of,  and  for  the  benefit  of,  the 
shipowners  have  been  held  to  be  neces- 
saries. Ihe  Riga,  L.  R.  3  A.  &  E.  522.  See 
Mackintosh  v.  Mifchegon,  4  Exch.  175  ;  T/te 
Or/>/i/fl,  [1895]  P.  49,  at  pp.  54,  55.  Com- 
missions payable  to  shipbrokers  on  obtain- 
ing charter-parties  do  not  come  within  the 
meaning  of  the  term  necessaries.  The 
Mariunne,  [1891]  P.  180.  As  to  expenses 
incurred  in  the  release  of  the  master  from 
prison,  see  Ttte  N.  R.  Oosfahrick,  Swa. 
345  ;  and  as  to  charges  paid  for  reporting, 
entering,  and  piloting  the  ship,  and  for 
dock  tonnage  and  light  dues,  and  for  noting 
protest,  see  The  Riga,  L.  R.  3  A.  &  E.  517, 
and  TJie  St.  Lawrence,  5  P.  D.  250.  A 
material  man  who  has,  with  the  leave  of 
the  Court,  paid  the  wages  of  the  crew  has 
been  allowed  to  claim  the  priority  of  a 
claimant  in  an  action  of  seamen's  wages. 
The  W,  F.  Safford,  Lush.  69  ;  The  St.  Law- 
rence, 5  P.  D.  250;  Tfie  Andalina,  12 
P.  D.  1. 

{c)  The  Alexander,  1  W.  Rob.  361,  366  : 
The  Soph  ie,  Ih.  369.  The  articles  supplied 
may  be  suitable  for  the  equipment  of  a 
vessel,  and  yet  they  may  not  be  necessaries 
under  the  statute ;  see  The  Ocean,  2  W. 
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Money 
advanced  for 
necessaries. 


The  remedy 
conferred  by 
the  section. 


uuconditionally  necessary  for  the  ship  ;  it  is  enoagh  that  they  are  reason- 
ably necessary  (d). 

The  term  necessaries  may  include  money  advanced  for  procuring 
necessaries  (e)  ;  and  it  may  even  include  a  claim  for  money  advanced  to 
discharge  a  debt  for  necessaries  already  incurred  (/),  although  in  the  latter 
case  the  Court  will  inquire  more  narrowly  into  the  circumstances  attending 
the  transaction.  Money  advanced  for  the  purpose  of  releasing  a  ship  from 
the  possessory  lien  of  a  shipwright  in  order  to  enable  her  to  prosecute  her 
voyage  has  been  held  to  be  recoverable  as  necessaries  {g).  And  in  a  case 
where  a  master  abroad  obtained  money  to  procure  necessanes  by  means  of 
a  bill  drawn  upon  the  plaintiff  in  this  country,  who  afterwards  accepted 
the  bill  and  paid  it,  it  was  held  that  the  plaintiff  might  enforce  a  claim  for 
necessaries  against  the  ship  (h). 

The  6th  section  of  the  3  &  4  Vict.  c.  65,  was  held  to  enable  the  Court  to 
enforce  a  maritime  lien  in  favour  of  the  person  furnishing  necessaries  to 
a   foreign   ship  (i),  and  this  construction  of  the  section  was  generally 


Rob.  372.  In  that  case  Dr.  Lushington 
obserred  :  '*  I  do  not  entertain  any  doubt 
in  deciding  that,  in  order  to  bring  a  claim 
of  this  kind  within  the  legal  construction 
of  the  Act  of  Parliament,  the  vessel  must 
be  in  a  state  of  existing  exigency  ;  and 
the  necessaries  supplied  must  consist  of 
articles  which  are  requisite  at  the  time, 
and  in  the  condition  in  which  that  vessel 
is  placed." 

Id)  The  Pfirla,  Swa.  854;  G%nn  v. 
BoherU,  L.  R.  9  C.  P.  335 ;  T!te  Riga, 
L.  R.  3  A.  &  E.  622.  The  foUowing 
passage  occurs  in  Sir  Robert  Phillimore's 
judgment  in  that  case  :  '^  I  am  of  opinion 
that  whatever  is  fit  and  proper  for  the 
service  on  which  a  vessel  is  engaged, 
whatever  the  owner  of  that  vessel  as  a 
prudent  man  would  have  ordered  if  pre- 
sent at  the  time,  comes  within  the  mean- 
ing of  the  term  '  necessaries '  as  applied  to 
those  repairs  done  or  things  provided  for 
the  ship  by  order  of  the  master  for  which 
the  owners  are  liable."  See  Ttie  Orienta, 
[1895]  P.  49,  at  p.  54.  In  Tfie  Flecfia, 
1  Spks.  441,  a  new  screw  propeUer,  which 
was  necessary  to  render  the  machinery 
perfect,  was  furnished  to  a  passenger 
steamer ;  there  was  evidence  that  the 
vessel  might  have  proceeded  on  her 
voyage  with  her  old  propeUer,  yet  the 
Court  held  that,  as  passenger  ships  ought 
always  to  be  kept  in  a  state  of  high 
efficiency,  the  new  propeUer  was  under 
the  circumstances  a  necessary.  It  was  at 
one  time  considered  that  articles  not 
necessary  to  enable  the  ship  to  carry  on 
her  usual  trade,  but  suppUed  simply  for 
an  outfit  for  some  special  cargo,  on  some 
particular  voyage,  without  the  express 
authority  of  the  owners,  would  not  come 
under  the  term  necessaries.  See  27ie 
ComtesM  de  FregerUle^  Lush.  332. 

(«)  The  AlheH  Crosby,  L.  R.  3  A.  &  E. 
37  ;  The  Riga,  Ih.  516  ;  Ttie  Anna,  1  P.  D. 
253.    **  I  consider  myself  at  liberty  to 


enlarge  the  term  necessaries  so  as  to 
include  money  expended  upon  necessaries; 
but  in  such  cases  I  must  be  satisfied  that 
the  necessaries  were  wanting,  and  that 
the  money  was  bond  fide  advanced  for  the 
purpose  of  procuring  them."  Tfie  Sophie, 
1  W.  Rob.  369.  "Wliat  then  is  the  dis- 
tinction laid  down  between  the  two  cases 
of  repairs  and  necessaries  furnished  and 
money  advanced  ?  In  both  cases  I  appre- 
hend that  it  is  equaUy  incumbent  upon 
the  party  setting  up  the  claim  to  estab- 
lish the  existence  of  a  necessity ;  the 
only  difference  is  in  the  extent  of  the 
proof  required."  Per  Dr.  Lushington,  The 
Alexander,  1  W.  Rob.  365.  And  see  Tfie 
y.  R.  Oosfabriek,  Swa.  345  ;  Ttie  Aaltje 
Willemina,  L.  R.  1  A.  &  E.  107  ;  The  Flor 
de  Funchnl,  35  L.  J.  Adm.  119. 

(/)  See  2he  Underwriter,  1  Asp.  127. 

(^)  The  Albert  Crosby,  L.  R.  3  A.  &  E. 
37. 

(Ji)  Tfte  Onni,  Lush.  155  ;  and  see  77itf 
Anna,  1  P.  D.  253. 

(i)  In  Th£  Alexander,  1  W.  Rob.  294, 
decided  in  1841,  Dr.  Lushington  is 
reported  to  have  said  that  the  statute  did 
not  create  a  lien  on  the  vessel  at  aU.  But 
in  1850  the  case  of  T/ie  Bold  Bu^elengh, 
7  Moo.  P.  C.  C.  267,  came  on  appeal  from 
Dr.  Lushington  to  the  Judicial  Committee 
of  the  Privy  Council.  The  case  arose  out 
of  a  colUsion  in  the  body  of  a  county,  and 
was,  therefore,  a  case  over  which,  but  for 
the  3  &  4  Vict.  c.  65,  s.  6,  the  Court  of 
Admiralty  would  have  had  no  jurisdiction, 
and  it  became  necessary  for  the  Judicial 
Committee  to  consider  the  proper  con- 
struction to  be  put  upon  that  section. 
Their  lordships,  though  they  dismissed 
the  appeal,  baised  their  decision  upon  the 
proposition  that  the  section  must  be  con- 
strued as  conferring  a  maritime  lien  in 
favour  of  persons  having  a  right  of  action 
under  its  provisions,  Sir  John  Jervis,  who 
delivered  the  judgment  of  the  Committee, 
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acquiesced  in  for  more  than  thirty  years  ;  but  in  the  case  of  The  Hemrkh  The  case  of 
Bjom  (Tc)  the  Court  of  Appeal,  and  on  appeal  therefrom  the  House  of  ^;^/^  Bjom. 
Lords,  came  to  the  conclusion  that  the  section  had  given  the  material  man 
no  maritime  lien  (Z). 


sajing  as  follows :  "  A  maritime  lien  is 
the  foundation  of  the  proceeding  in  reniy 
a  process  to  make  perfect  a  right  inchoate 
from  the  moment  the  lien  attaches,  and 
whilst  it  must  be  admitted  that  where 
such  a  lien  exists  a  proceeding  hi  rem  may 
be  had,  it  wiU  be  found  to  be  equally  true 
that  in  all  ctute*  where  a  proceeding  in  rem 
U  the  proper  caurse,  there  a  maritime  lien 
exixtjt,  which  give*  a  privilege  or  cla  ivi  upon 
the  thing  to  he  carried  into  effect  by  legal 
procexs  "  (p.  284).  [  See  The  Brig  Nextm-,  1 
Sumner,  78,  per  Mr.  Justice  Story.]  The 
construction  thus  placed  upon  the  section 
by  the  Judicial  Ck)mmittee  was  obviously 
adopted  as  binding  upon  the  Court  of 
Admiralty  in  the  subsequent  cases  of  The 
Fleefia,  1  Spks.  438  (1854) ;  The  Wataga, 
Swa.  165(1856) ;  and  The  Wefet  Fri&dand, 
Swa.  454  (1859).  [See  Tlie  Rio  Tinto,  9 
App.  Gas.  361 J  And  in  the  more  recent 
case  of  Tfie  EUa  A,  Clark,  Br.  &  L.  37  ; 
9  Jur.  N.  S.  312;  32  L.  J.  Adm.  211 
(in  1863),  Dr.  Lushington,  after  a  careful 
review  of  all  the  authorities,  expressly 
held  that  the  decision  in  Tlie  Bold 
Buecleugh  rendered  the  discussion  of  the 
matter  as  it  stood  before  the  passing  of 
the  Admiralty  Court  Act,  1861,  useless ; 
in  other  wonds,  that  if  the  3  &  4  Vict, 
c.  65  was  alone  concerned,  the  Court  must, 
according  to  the  judgment  in  that  case, 
consider  the  statutory  remedy  in  rem 
under  the  6th  section  of  that  Act  tanta- 
mount to  a  maritime  lien  ;  that  subse- 
quent legislation  had  not  altered  the  law, 
and  that  a  claim  for  necessaries  supplied 
to  a  foreign  ship  could,  under  3  &  4  Vict, 
c.  65,  s.  6,  be  enforced  against  a  ho^id  fide 
purchaser  for  yalue.  In  the  subsequent 
case  of  The  Two  EUewt,  L.  R.  4  P.  C.  161, 
decided  on  the  5th  section  of  the  Admiralty 
Court  Act,  1861,  the  Judicial  Committee 
expressly  repudiated  the  intention  of 
throwing  any  doubt  on  the  correctness 
of  the  decisions  of  the  Court  of  Admiralty 
as  to  the  existence  of  a  maritime  lien  in 
cases  where  necessaries  had  been  supplied 
to  foreign  ships.  See  also  The  Princess 
aiarlotte,  33  L.  J.  Adm.  188  ;  Tlie  Jenny 
Zind,  L.  B.  3  A.  &  E.  529,  631  ;  The 
Turliani,  2  Asp.  603 ;  77te  Folk,  4  Asp. 
592  ;  all  cases  in  which  the  decisions 
appear  to  have  been  given  on  the  ground 
that  material  men  had  a  maritime  lien  in 
respect  of  claims  for  necessaries  supplied 
to  foreign  ships. 

(A)  10  P.  D.  44  ;  11  App.  Cas.  270 
(niwtine  The  Henrich  Bjom). 

(l)  The  judgment  in  that  case  seems  to 
proc^^ed  upon  the  assumption  that  prior 
to  the  statute  of  the  3  &  4  Vict.  c.  65,  no 
such  lien  was  recognized  by  the  law  of 


England  in  any  case  where  necessaries 
had  been  supplied.  But  the  authorities 
cited  in  support  of  this  only  establish 
that  the  lien  did  not  exist "  with  regard 
to  repairs  and  necessaries  furnished  here 
in  England,"  The  words  in  inverted 
commas  are  the  words  of  Chief  Justice 
Abbott  (Abbott  on  Shipping,  5th  ed. 
p.  109),  and  the  case  of  The  Neptune,  3 
Knapp,  P.  C.  Cases,  94,  which  is  referred 
to  by  the  Court  of  Appeal  as  the  leading 
authority  against  the  existence  of  the 
jurisdiction  before  the  statute,  was  a  case 
in  which  the  necessaries  were  supplied  in 
the  body  of  a  county.  In  all  the  cases 
in  which  the  Court  of  Admiralty  was  pro- 
hibited from  proceeding  in  cases  of  neces- 
saries, the  ground  of  prohibition  was  that 
the  cause  of  action  arose  in  the  body  of  a 
county  or  on  land,  and  it  was  upon  this 
ground  only  that  the  exercise  of  the  juris- 
diction of  the  Court  seems  to  have  been 
prevented  in  cases  of  claims  of  this  nature. 
As  the  object  of  the  statute  was  '*to 
extend  the  jurisdiction  of  the  Court,"  and 
to  enable  it  to  decide  "  all  claims  in  the 
nature  of  salvage  for  services  rendered  to 
or  damage  received  by  any  ship  or  sea- 
going vessel,  ...  or  for  necessaries  sup- 
plied to  any  foreign  ship  or  sea-going 
vessel,  .  .  .  whether  such  ship  or  vessel 
may  have  been  within  the  body  of  a 
county,  or  upon  the  high  seas,  at  the 
time  when  the  services  were  rendered,  or 
damage  received,  or  necessaries  furnished, 
in  respect  of  which  such  claim  is  made," 
it  was,  until  the  decision  in  The  Helnrich 
Bjom,  supposed  that  the  6th  section  had 
the  same  effect  in  the  case  of  necessaries 
as  in  the  cases  of  salvage  and  damage, 
viz. :  that  it  enabled  the  Court  to  exercise 
the  same  jurisdiction  over  claims  in 
resi>ect  of  necessaries  supplied  to  foreign 
ships  in  the  body  of  a  county,  as  the 
Court  already  possessed  in  cases  where 
damage  had  been  received,  or  salvage 
service  rendered,  or  necessaries  supplied 
on  the  high  seas.  For  the  authorities  in 
support  of  the  proposition  that  the  Ad- 
miralty had  inherent  jurisdiction  where 
necessaries  had  been  supplied  on  the  high 
seas,  see  supra,  p.  191,  n.  (//).  In  the 
judgment  of  the  Court  of  Appeal  it  is 
stated  that  words  simply  conferring  juris- 
diction do  not  seem  appropriate  or  ade- 
quate to  the  creation  of  so  important  a 
right  as  the  right  conferred  by  a  maritime 
lien.  But  where  claims  have  been  made 
in  cases  of  damage  or  salvage  in  the  body 
of  a  county,  the  words  of  the  section  have 
been  held  sufficient  to  enable  the  Court 
to  enforce  a  maritime  lien  in  circum- 
stances where  such  a  lien  could  not  before 
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In  the  existing  state  of  the  law,  as  to  claims  for  necessaries  not  conferring 
a  maritime  lien,  a  practice  has  grown  np  for  material  men,  by  whom  coals 
have  been  supplied  to  a  vessel  under  circumstances  in  which  a  maritime 
lien  is  conferred  on  the  master  of  the  ship,  in  respect  of  the  liability 


have  been  eDforced.  The  attention  of  the 
Court  of  Appeal  in  Tli^  Heinrich  Bjom 
does  not  appear  to  have  been  drawn  to 
the  fact  that  the  collision  in  the  case  of 
Tfi£  Bold  JSuccleug/i,  7  Moo.  P.  C,  C.  267, 
decided  by  the  Judicial  Committee  of  the 
Privy  Council  in  the  year  1851,  was  a 
coUision  in  the  Humber  (see  3  W.  Rob. 
220,  222),  i.e.,  in  the  body  of  a  county 
(see  n^  Public  Opinion,  2  Hagg.  398), 
and  that  that  decision  is  consequently  an 
express  decision  that  the  6th  section  of 
the  3  &  4  Vict.  c.  65,  does,  in  the  case  of  a 
claim  under  that  section,  enable  the  Court 
to  enforce  a  maritime  lien,  and  therefore 
does  not  merely  give  the  Court  juris- 
diction to  arrest  ships  ad  fundandam 
jurisdictiimeni.  The  Court  of  Appeal 
expressed  the  view  that  there  had  been 
no  clear  course  of  decision  or  practice  in 
favour  of  the  lien  of  the  material  man, 
and  some  dicta  of  Dr.  Lushington  in  cases 
decided  by  him  previous  to  the  year  1861, 
when  the  Judicial  Committee  of  the  Privy 
Council  delivered  the  important  judgment 
in  the  case  of  77/c  Bold  Bucclenghj 
were  referred  to  as  authorities  against  the 
existence  of  the  lien.  There  can  be  no 
doubt  that  prior  to  the  decision  of  the 
Judicial  Committee  in  the  last-named 
case  Dr.  Lushington  held  and  expressed 
views  at  variance  with  the  law  of  mari- 
time lien  as  expounded  and  enforced  by 
the  Judicial  Committee  of  the  Privy 
Council.  But  since  the  decision  in  that 
case  there  had  been,  up  to  the  decision  of 
the  Court  of  Appeal  in  the  case  now 
under  consideration,  an  uniform  and  un- 
broken series  of  decisions  that,  in  the  case 
of  the  supply  of  necessaries  to  a  foreign 
ship,  the  Admiralty  did  possess  juris- 
diction to  enforce  a  maritime  lien.  See 
the  cases  referred  .to  supra,  p.  194,  n.  (i). 
In  the  judgment  delivered  by  the  House 
of  Lords  in  the  case,  importance  seems  to 
have  been  attached  to  the  facts  that  it 
was  admitted  at  the  bar  that  the  Court  of 
Admiralty  entertained  actions  in  per- 
sonam  as  well  as  in  rem,  and  could  there- 
fore give  an  appropriate  remedy  in  the 
case  of  a  personal  claim  to  which  no 
maritime  lien  was  attached,  and  it  had 
not  been  shown  that  by  the  law  of  England 
a  maritime  lien  was  given  for  necessaries 
supplied  on  the  high  seas,  whilst  the  pro- 
position laid  down  by  the  Judicial  Com- 
mittee of  the  Privy  Council  in  The  Bold 
Bnccleugh,  7  Moo.  P.  C.  C.  267,  and  Mr. 
Justice  Story  in  77te  Brig  JVegtor,  1  Sum- 
ner, 73,  78,  that  wherever  the  Admiralty 
possessed  inherent  jurisdiction  there  a 
(maritime)  lien  existeil,  is  treated  as  un- 
tenable. The  jurisdiction  of  the  Court 
of  Admiralty  was  no  doubt  enforced  by 


attachment  in  proceedings  against    the 
person    as    well    as    by    the    arrest   of 
property,  but  it  by  no  means  follows  as  a 
consequence  that  no  privilege  or  priority 
equivalent  to  the  privilege  or   priority 
conferred  by  a  maritime  lien  was  attached 
to  a  valid  claim  enforceable  in  the  Court 
of  Admiralty  in  personam.     The  Court 
of  Admiralty  took  cognizance  of  certain 
claims,  and  these  claims  it  enforced  against 
the  pei-son  or  the  property  arrested  in 
priority  to,  and  indeed  to  the  exclusion  of, 
other  claims  which  it  had  no  proper  juris- 
diction to  enforce.    This  method  of  giving 
priority  to  claims  within  the  cognizance 
of  the  Court  of  Admiralty,  and  of  refusing 
to  pay  any  regard  to  claims  which  could 
only  be  enforml  in  the  Superior  Courts  of 
Equity  and  Common  Law,  a  method  readily 
capable  of  explanation  by  a  reference  to 
the  doctrine  of  maritime  lien  where  a  pro- 
ceeding against  property  was  in  question, 
seems   to   have    been    adopted    in    the 
more  numerous  Admiralty  cases  where 
the  proceedings  were  in  perttonavi,  and 
the  claim  in  the  suit  was  enforced  by  the 
defendant  being  kept  under  arrest.    The 
question  to  be  decided  in  TIte  Heinrich 
Bjom  was  not,  therefore,  merely  whether 
the  Legislature  in  enacting  the  6th  section 
of  the  3  &  4  Vict.  c.  65,  had  conferred 
a    maritime   lien    on  the   claimant    for 
necessaries  in  that  case,  but  whether  the 
Legislature  had  not,  in  a  statute  dealing 
solely  with  the  jurisdiction  of  the  Court 
of    Admiralty,  under    the    words    *'  the 
High  Court  of  Admiralty  shall  have  juris- 
diction," conferred    precisely  the    same 
jurisdiction  over  claims  for  necessaries 
as  the  Court  of  Admiralty  possessed  over 
claims  within  its  inherent  jurisdiction — 
that  is,  an  Admiralty  jurisdiction  giving  the 
claimants  in  respect  of  necessaries  similar 
priorities  in  regard  to  their  claims  as  the 
suitors  in  the  same  Court  possessed  in 
suits  for  wages,  damage,  salvage,  &c.,  both 
when  such  jurisdiction  was  exercised  in 
pergonam,  and  when  it  was  exercised  in 
rem,  instead  of  giving  the  Court  a  Common 
Law  jurisdiction  in  personam  and  a  juris* 
diction  against  property  which  had  never 
previously  been  conferred  on  any  Court, 
either  of  Common  Law  or  Equity,  and 
which  is  certainly  not  analogous  to  any 
jurisdiction  the  Court  of  Admiralty  ever 
possessed  before  1840.    It  has  been  stated 
that  the  claimants  in  an  action  of  posses- 
sion in  the  Admiralty  Court  possessed  no 
maritime  lien,  but  there  would  seem  to 
be  no  doubt  that,  in  decreeing  possession 
to  the  rightful  owner  of  a  ship  taken 
possession  of  wrongfiUly,  the  Court  would 
have  disregarded  any  claims  against  the 
ship  which  had  accrued  against  her  whilst 
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incurred  by  him  to  pay  for  the  coals,  to  obtain  from  the  master  either  an 
assignment  of  his  right  to  bring  an  action  of  disbarsements  m  rem, 
or  an  equivalent  undertaking  guaranteeing  that  such  action  should  be 
brought  and  carried  on  for  the  benefit  of  the  material  man  (m). 

Where  several  suits  are  instituted  by  different  persons  for  necessaries, 
and  the  proceeds  are  insufficient  to  satisfy  all  the  claimants,  the  Court 
will  direct  the  proceeds  to  be  divided  between  all  pro  raid.  Preference 
is  not  given  to  the  claimants  in  the  order  in  which  the  suits  have 
been  commenced,  although  the  Court  will,  it  seems,  give  priority 
to  the  party  first  entitled  to  an  unconditional  judgment  (n).  But 
these  rules  will  only  be  applied  as  between  claimants  in  pari  conditione  (o). 
In  a  case  where  a  ship  was  sold  in  a  suit  for  necessaries,  and  after- 
wards a  suit  was  instituted  by  a  bottomry  bondholder,  it  appeared  that 
the  necessaries  had  been  supplied  before  the  bond  was  given,  but  as  a 
bottomry  bond  is  always  entitled  to  precedence  over  a  claim  for  necessaries, 
it  was  ordered  that  the  claim  of  the  bondholder  should  be  satisfied  before 
the  claim  for  necessaries  (jt?). 

The  Admiralty  Court  Act,  1861,  s.  5,  provides  that  the  Court  shall  have 
jurisdiction  over  any  claim  for  necessaries  supplied  to  any  ship  {q),  else- 
where than  in  the  port  to  which  the  ship  belongs  (r),  unless  it  is  shown  to 
the  satisfaction  of  the  Court  that  at  the  time  of  the  institution  of  the  cause 
any  owner  or  part-owner  of  the  ship  is  domiciled  in  England  or  Wales. 


Distribation 
of  proceeds 
pro  ratd. 

Priority  of 
claims. 


The  Admi- 
ralty Court 
Act,  1861, 

8.5. 


she  was  in  the  hands  of  the  wrongdoer. 
It  should  also  be  noticetl  that  any  juris- 
diction ihe  Admiralty  possessed  in  respect 
of  necessaries  supplied  on  the  high  seas 
would  be  a  portion  of  the  juristliction, 
ej"  rofttratitty  in  mattere  on  the  high  seas 
of  which  the  Common  Law  Courts  only 
obtained  a  share  by  the  fiction  of  a  false 
venue ;  and  that  it  is  difficult  to  sec  why 
the  dictfi  of  the  House  of  Lords  in  the 
recent  case  of  77/^  ^ta,  [1893 J  A.  C.  468, 
see  p.  482,  as  to  the  existing  jurisdiction 
of  the  Admiralty  in  tort  on  the  high  seas, 
are  not  equally  applicable  to  the  inherent 
jurisdiction  of  that  Court  in  matters  of 
contract  arising  on  the  high  seas.  See 
7/ie  Mecca,  [1895]  P.  95,  at  ])p.  106.  107. 

(w)  See  ne  aistlegate,  [1893 J  A.(\  38  ; 
Hie  Rijmn  City,  [1897]  P.  226,  an  action 
of  disbursements  in  which  the  Court  re- 
fused to  give  effect  to  a  comi)romise  by 
the  master  of  the  action  after  he  ha«l  made 
with  the  material  men  an  arrangement  to 
authorize  them  to  exercise  in  his  name  the 
right  of  lien  claimed  by  him  in  the  action. 
The  question,  however,  whether  the  master 
could  legally,  on  general  principles  of  law, 
assign  to  thinl  parties,  without  the  leave 
of  the  Court,  a  right  of  enforcing  a  maritime 
lien  expressly  given  to  him  by  the  statute, 
docs  not  appear  to  have  been  argued. 

(;*)  llie  Degdemvnu,  Swa.  158 ;  2713 
Saracen,  4  No.  Ca.  498  ;  6  Moo.  P.  C.  C. 
56  ;  T!ie  W,  F.  Saffurd,  Lush.  69,  where 
the  practice  as  to  drawing  up  the  decrees 
in  necessaries  suits  without  prejudice  to 
other  claims,  etc,  is  referreil  to.  The 
Afrlcam,  [1894]  P.  141. 


ip)  'File  Marldand,  L.  R.  3  A.  &  E.  340 ; 
The  TtirUam,  2  Asp.  59. 

(/;)  Tlie  TF.  F,  Sdfford,  Lush.  69.  In 
Tlte  Ch'wggia,  [1898]  P.  1,  there  was 
a  bottomry  bond  on  ship,  freight,  and 
cargo,  and  the  amount  due  on  the  bond 
exceeded  the  net  proceeds  of  the  ship  and 
freight.  In  these  circumstances  a  claimant 
for  necessaries  applied  th  «t  he  should  re- 
ceive his  claim  out  of  the  ship  and  freight 
in  priority  to  the  bondholder,  leaving  the 
bondholder  to  be  paid  out  of  the  balance 
of  the  ship  and  freight,  and,  when  that 
was  exhausted,  out  of  the  value  of  the 
cargo.  The  Court,  however,  refused  the 
application,  holding  that  the  claimant  for 
necessaries  had  no  equity  to  have  the 
claims  adjusted  so  as  to  compel  the  cargo- 
owners  in  effect  to  provide  the  means  of 
discharging  the  claims  for  necessaries.  In 
The  Jenny  Lind,  L.  R.  3  A.  &  E.  529,  Sir 
Robert  Phillimore  decided  that  the  claim 
of  a  master  and  part-owner  of  a  foreign 
ship  for  wages  and  disbursements  must 
be  postponetl  to  the  claim  of  a  material 
man  who  on  the  order  of  the  master  had 
supplietl  necessaries  to  the  ship. 

(//)  These  words,  "  any  ship,"  include 
a  British  colonial  ship.  The  Two  Ellemt^ 
L.  R.  4  P.  C.  161. 

(r)  The  13th  section  of  the  M.  S.  Act, 
1894,  provides  that  the  port  at  which  any 
British  ship  is  registered  for  the  time 
being  shall  be  deemed  her  port  of  registry, 
and  the  port  to  which  she  belongs ;  and  by 
sect.  742  of  the  same  Act  the  word  "port" 
when  used  in  the  Act  is,  unless  the  context 
otherwise  requires,  to  include  "  place." 
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Thi8  section 
gives  a 
r«imedv 
against 
foreign  as 
well  as 
British  and 
Colonial 
ships. 

It  does  not 
confer  a 
maritime  lien. 


ClAims  for 
building  and 
equipping. 


This  section  has  been  decided  to  be  applicable  to  foreign  ships  as  well  as  to 
British  or  Colonial  ships  (.s).  The  word  "  domiciled,"  used  in  the  section, 
must  be  understood  in  its  ordinary  l^al  sense,  and  it  seems,  therefore, 
that  although  the  shipowner  may  be  absent  from  this  country  at  the  time 
of  the  institution  of  the  suit,  yet  if  he  has  the  intention  of  returning,  no 
action  will  lie  against  the  ship(/). 

It  has  been  held  that  this  section  does  not  enable  the  Court  to  enforce  a 
maritime  lien  (u).  Thus  it  has  been  decided  that  the  claim  of  a  mortgagee 
has  priority  over  the  claim  of  a  person  who  has  furnished  necessaries  to  a 
British  ship  subsequently  to  the  date  of  the  mortgage  (x).  And  the  cir- 
cumstance that  the  mortgagee  was  in  possession  of  the  vessel  at  the  time 
the  necessaries  were  supplied  does  not  affect  his  right  to  priority  (y). 

A  material  man  who  has  supplied  necessaries  to  a  ship  in  circumstances 
which  do  not  create  either  a  maritime  or  statutory  lien  on  the  ship  has  no 
equitable  charge  upon  the  ship  as  against  a  purchaser  who  bought  with 
notice  of  the  claim  for  necessaries,  and  who  has  derived  advantage  from  the 
increased  value  of  the  ship  arising  from  the  necessaries  so  supplied  (z). 

The  4th  section  of  the  Admiralty  Court  Act,  1861,  provides  that  the 
Court  shall  have  jurisdiction  over  any  claim  for  the  building,  equipping,  or 
repairing  of  any  ship,  if  at  the  time  of  the  institution  of  the  cause  the  ship 
or  the  proceeds  thereof  are  under  arrest  of  the  Court  (a), 

A  claimant  under  this  section  has  no  maritime  lien,  and  the  ship  does 
not  become  chargeable  with  the  debt  for  necessaries  until  a  suit  is  actuaUy 
instituted  (2>) ;  but  the  moment  the  arrest  takes  place  the  ship  is  held  by 
the  Court  as  a  security  for  whatever  may  be  adjudged  by  it  to  be  due  to 
the  claimant  (r).    The  institution  of  a  suit  as  a  cause  of  necessaries  did 


(*)  77/^?  Mecca,  [1895]  P.  95,  over- 
ruling the  decision  of  Dr.  Lushington  in 
77te  India,  32  L.  J.  Adm.  185  ;  and  TJte 
Ella  A.  Clark,  Br.  &  L.  37. 

(0  nie  Pacijic,  Br.  &  L.  243  ;  The  Scio, 
L.  R.  1  A.  &  E.  353. 

(  w  )  In  some  cases  material  men  who  have 
paid  claims  for  wages,  with  the  leave  of 
the  Court,  have  been  allowed  to  claim  the 
priority  of  the  seamen  whose  wages  they 
nave  so  paid.  The  W.  F.  Saford,  Lush. 
69  ;  The,  St,  Lawrence,  5  P.  D.  250 ;  The 
Andalitia,  12  P.  D.  1. 

(a?)  The  Pacijic,  vhi  mpra  ;  71ie  Tioo 
Elletis,  L.  R.  3  A.  &  E.  345  :  L.  R.  4  P.  C. 
161  ;  The  Lyons,  6  Asp.  199.  There  are 
some  dicta  in  the  case  of  The  Skipivith, 
10  L.  T.  43,  which  must  be  considered  as 
overruled  by  the  case  of  'J7^e  Pacijic. 

(y)  "  Even  an  allegation  that  the 
defendant  was  in  possession  of  the  vessel 
at  the  date  of  the  supply,  was  responsible 
for  the  orders  given  by  the  master,  and 
personally  liable  for  the  supplies,  would, 
in  my  opinion,  not  be  a  good  reply  to  the 
answer  of  the  defendant,  who  claims  to 
be  a  mortgagee  prior  to  the  date  of  the 
supply.  The  case  of  'J7ie  Pacijic  decides 
that  a  necessaries-man  has,  until  institu- 
tion of  suit,  no  claim  upon  a  vessel  owned, 
1  wiU  say  by  A.,  and  consequently  that  a 


claim  arising  upon  institution  of  suit  is 
subject  to  existing  mortgages,  say  the 
mortgage  of  B.  I  cannot  see  that  this 
order  of  priority  should  be  reversed, 
because  through  B.  having  been  in  pos- 
session at  the  date  of  the  supplies,  A.  and 
B.  are  practically  one  and  the  same  per- 
son." Per  Dr.  Lushington,  T7te  TVovhadtntr, 
L.  R.  1  A.  &  E.  302,  304. 

(r)  The  Aneroid,  2  P.  D.  189.  In  that 
case  the  purchaser  purchased  before  the 
institution  of  the  suit.  It  is  probable 
that  a  material  man  having  a  claim 
under  this  section  would  be  held  to 
have  a  statutory  lien  as  against  a  pur- 
chaser purchasing  after  the  institution  of 
the  suit.  Ih.  p.  191.  See  The  Princets 
Charlotte,  33  L.  J.  Adm.  188  ;  The  Ttoo 
Ellewf,  L.  R.  4  P.  C.  161. 

(a)  See  The  Wasp,  L.  R.  1  A.  &  E.  367. 

(6)  The  Two  Ellens,  L.  R.  4  P.  C.  161, 
168. 

(r)  Tlie  Cella,  13  P.  D.  82.  In  that 
case  an  action  under  the  4th  section  of 
the  Admiralty  Court  Act,  1861.  was 
instituted  by  a  material  man  against  a 
vessel  belonging  to  a  limited  liability 
company,  at  a  time  when  the  vessel  was 
under  the  arrest  of  the  Court  in  an  action 
of  wages.  More  than  two  months  after 
the  suit  by  the  material  man  had  been 
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not  before  the  Judicatare  Acts  prevent  the  plaintiff  from  pleading  and 
proving  that  his  claim  was  in  respect  of  building,  equipping,  or 
repairing  (d). 

In  actions  instituted  under  the  provisions  of  the  5th  section  of  the  Ck)6t8. 
Admiralty  Court  Act,  1861,  it  was  provided  that  if  the  plaintiff  did  not 
recover  20/.  he  should  not  be  entitled  to  any  costs,  charges,  or  expenses  in- 
curred by  him,  unless  the  judge  should  certify  that  the  cause  was  a  fit  one 
to  be  tried  in  the  Admiralty  Court.  But  this  provision  is  now  impliedly 
repealed,  and  costs  in  such  actions  are,  as  in  other  Admiralty  actions,  entirely 
in  the  discretion  of  the  Court  (e). 

The  Passage  Court  of  Liverpool,  the  City  of  London  Court,  and  the  Jurisdiction 
other  Courts  having  Admiralty  jurisdiction  under  the  County  Courts  ^'Hft^"^^ 
Admiralty  Jurisdiction  Act  ,1868,  have  jurisdiction  over  any  claim  for 
necessaries  in  the  following  cases  :  (1)  in  any  cause  in  which  the  amount 
claimed  does  not  exceed  150/. ;  (2)  in  any  cause  where  the  amount  claimed 
exceeds  150/.  when  the  parties  agree  by  a  memorandum  signed  by  them  or 
their  attorneys  or  agents  that  the  Court  shall  have  jurisdiction  (/).  The 
jurisdiction  in  causes  of  necessaries  possessed  by  the  above-mentioned 
Courts  is  confined  to  jurisdiction  over  causes  which  could  have  been  enter- 
tained by  the  Court  of  Admiralty  at  the  time  of  the  passing  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868  (g). 

institated,  and   the    vessel    released  on  ordered  payment  out  to  be  made  to  the 

security  given  for  his  claim,  the  company  material  man. 

was  ordered  to  be  wound  up.  Subsequently,  (d)  The  Skipwith,  10  L.  T.  43. 

on  the  vessel  having  been  sold  by  a  mort-  (e)  See   Oarnett  v.   Bradley^  3  App. 


gagee,  and  a  balance  of  the  proceeds  paid  Cases,  944  ;  R.  S.  C,  Order  LXV.,  rule  1 

into  Court  to  answer  the  material  man's  (976) ;  and  potty  Chapter  Costs. 

claim,    the    liquidator  of    the  company  (/)  31  k  32  Vict.  c.  71,  s.  3. 

claimed   to  be  entitled    to  the  sum  in  {g)  Allen  v.  Oarhutt,  6  Q.  B.  D.  165  ; 

Court ;   but  the  Court  refused    to  give  The  Ditwse,  L.  R.  3  A.  &  E.  136. 
effect  to  the  claim  of  the  liquidator,  and 
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The  jurisdiction  of  the  Court  of  Admiralty  in  suits  for  the  recovery  of 
wages  gave  rise  to  irequenc  disputes  between  that  Court  and  the  Courts  of 
Common  Law  (a) ;  but  ultimately  the  Court  of  Admiralty  was  allowed  to 
entertain  such  suits  without  reference  to  the  locality  where  the  contract 
was  made  (which  was  generally  on  land  or  within  the  body  of  a  county), 
or  to  the  locality  where  the  wages  were  earned.  This  indulgence  in 
favour  of  the  mariner^s  contract  has  been  said  to  have  been  granted  on 
account  of  the  convenience  and  advantage  of  proceeding  in  a  Court  in 
which  all  might  join  in  one  suit  {b).  But  the  better  reason  would  appear 
to  be  that  by  the  general  maritime  law  the  seaman  has  a  lien  on  the  ship 
and  freight  (c)  for  his  wages,  and  such  lien  could  not  be  enforced  in  the 
Courts  of  Common  Law,  but  only  through  the  medium  of  the  Court  of 
Admiralty  (d). 

This  indulgence  was  not  extended  to  the  master,  and,  moreover,  was 
confined,  in  the  case  of  the  seaman,  to  wages  claimed  under  the  ordinary 
mariner's  contract.  Where  the  contract  was  under  seal,  or  where  its  terms 
were  special  or  unusual,  the  Admiralty  Court  was  not  allowed  to  exercise, 
and  did  not  exercise,  jurisdiction  («).  By  the  ordinary  contract  the 
mariner  was  presumed  to  contract  with  the  master  on  the  credit  or  security 
of  the  ship  (/),  whereas  a  seaman  entering  into  any  special  contract 
differing  from  the  ordinary  maritime  contract  was  presumed  to  trust  to 
the  personal  credit  of  the  owners,  and  having  therefore  no  lien  on  the  ship, 
had  no  right  to  sue  in  the  Admiralty  Court. 

It  has  now,  however,  become  practically  immaterial  to  consider  the 
restrictions  which  formerly  limited  the  jurisdiction  of  the  Admiralty  Court 
over  claims  for  wages  ;  the  rights  of  the  master  and  seamen  to  wages 
being  now  regulated,  and  the  jurisdiction  of  the  Admiralty  Court  over 
claims  for  wages  having  been  greatly  extended,  by  the  Merchant  Shipping 
Act,  1854  (for  which  the  Merchant  Shipping  Act,  1894,  is  now  substituted), 
and  the  Admiralty  Court  Act,  1861.     By  the  10th  section  of  the  last 


(a)  Seea;rf<',  p.  8. 

lb)  Abbott  on  Shipping,  oth  ed.  476 ; 
Wells  V.  Osman,  2  Ld.  Kaym.  1044 ;  6  Mod. 
238  ;  Mills  v.  6h-egory,^&yeT,  127. 

(r)  7'he  yeptune,  1  Hagg.  227,  239  ;  Tlie 
Sydney  Cvre,  2  Dods.  13  ;  TJte  Ooltibc/iick, 
1  W.  Rob.  143. 

(</)  Hook  V.  Afureton,  1  Ld.  Raym. 
398. 

(e)  Ovy  V.  Child,  1  Salk.  31  ;  Day  v. 
Serle,  K.  B.  East,  T.,  7  Geo.  2,  cited  in 


Maclachlan  on  Shipping,  p.  237  ;  How4*y. 
Nappier,  4  Burr.  1944;  TJie  Mart  Her" s 
Ca*e,  8  Mod.  379  ;  The  Sydney  G^re,  2 
Dod8.  11  ;  The  Mom,  1  W.Rob.  137  ;  The 
JUby  Grore,  2  W.  Rob.  52  ;  ne  Debrec»ia, 
3  W.  Rob.  36  ;  The  Bai-rief,  Lush.  285. 

(/)  Head  V.  Chavman,  2  Str.  937  ; 
Wot}duxird  v.  Bonifhan,  Raym.  3  ;  Clay 
V.  Snelffrare,  12  Mod.  405  ;  Ragg  wKing^ 
2  Str.  858  ;  The  Lord  Ilobarf,  2  Dods.  104  ; 
77te  Favourite,  2  C.  Rob.  232. 
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mentioned  Act  jurisdiction  is  given  to  the  Admiralty  Court  "  over  any  Admimlty 
claim  by  a  seaman  of  any  ship  for  wages  earned  by  him  on  board  the  ship,  j^^^  ^^' 
whether  the  same  be  due  under  a  special  contract  or  otherwise,  and  also 
over  any  claim  by  the  master  of  any  ship  for  wages  earned  by  him  on 
board  the  ship,  and  for  disbursements  made  by  him  on  account  of  the 
ship  "  {g).  The  effect  of  this  section  was  to  extend  Qi)  and  not  to  curtail 
the  jurisdiction  of  the  Court  of  Admiralty,  and  cases  in  which  that 
Court  previously  to  the  Act  of  1861  exercised  jurisdiction  are  still,  though 
not  within  the  words  of  the  section,  within  the  jurisdiction  of  the 
Admiralty  Division. 

The  persons  whose  claims  are  comprehended  within  this  section  are  where 
masters  and  seamen.    The  Admiralty  Court  Act,  1861,  gives  no  definition  ^^J^fJ^ 
of  the  word  "seaman,"   but  by  the   Merchant  Shipping  Act,  1894,  a  proceed  in 
considerable  part  of  which  is  devoted  to  the  subject  of  seamen's  wages,  it  the  Admimlty 
is  declared  (sect.  742)  that  in  that  Act,  unless  the  context  otherwise  requires, 
the  expression  *'*'  seaman "  includes  every  person  (except  masters,  pilots, 
and  apprentices  duly  indentured  and  registered)  employed  or  engaged  in 
any  capacity  on  board  any  ship(*),  and  no  doubt  the  word  would,  ibr  the 
purposes  of  the  Admiralty  Court  Act,  1861,   be  considered  to  have  a 
meaning  at  least  as  extensive.    Moreover,  by  the  ancient  practice  of  the 
Court  of  Admiralty  the  privilege  of  suing  in  the  Court  extended  to  every 
person  other  than  the  master  employed  on  board  a  ship  {Tc) :  to  the  mate  (/), 
to  a  tmgeon  {m),  to  ekpUot,  unless  the  contract  was  made  and  the  work  done 
infra  corpus  comitatu8(n),  to  ^  purser  (o),  to  a  ship's  carpenter {p),  to  a  boat- 
3u;ain{q)y  to  a  female  acting  as  cook  and  steward (r),  and  to  an  apprentice (s). 
The  word  "  seaman,"  when  used  in  the  Admiralty  Court  Act,  1861,  thus 
appears  to  include  every  person  other  than  the  master  who  may  have  a  claim 
for  wages.     But  a  ship's  husband  acting  as  such,  and  employed  as  such, 
is  not  a  person  who  either  comes  within  the  10th  section  of  that  Act,  or  is 
entitled  to  maintain  an  Admiralty  action  of  wages  (/). 

The  claim  mentioned  in  the  10th  section  of  the  Admiralty  Court  Act,  Nature  of 
1861,  is  a  claim  for  wages  earned  on  board  any  ship  {u).    Ship,  for  the  *^®  claim. 


(^)  It  is  provided  by  the  35th  section 
of  the  Admiralty  Court  Act,  1861,  that 
the  jurisdiction  conferred  by  the  section 
in  the  text  may  be  exercised  either  by 
proceedings  hi  rem  or  by  proceedings  in 
personam. 

(Ji)  See  the  preamble  to  the  Act,  and 
per  Dr.  Lushington,  Tlie  Diatm,  Lush. 
539 ;  and  see  me  Sylph,  37  L.  J.  Adm. 
14,  15. 

(/)  As  to  the  ships  to  which  the  second 
part  of  the  M.  S.  Act,  1894  (the  part 
efipeciallv  relating  to  wages),  applies,  see 
ne  Salt  Union  v.  WiM)d,  [1893]  1  Q.  B. 
370.  See  Thornton  v.  Ilart^  18  Sess. 
Oases  (4th  series).  Jus.  Cas.  3. 

01)  The  Prin/re  George,  3  Hagg.  379. 

(0  Bayly  V.  Grant,  1  Salk.33,  12  Mod. 
440,  1  Ld.  Raym.  632  ;  Hook  v.  Moreton, 
1  Ld.  Raym.  397. 

(/»)  Tlie  Jjord  Hobart,  2  Dods.  105  ; 
The  Wfmrton,  3  Hagg.  148,  n.  (a). 

(»)  Bom  v.   Walker,  2  Wils.  264.    See 


ne  Adah,  2  Hagg.  326  ;  Tlie  Limerick 
(7324),  Nov.  23,  1875. 

((;)  Allewn  V.  Marsh,  2  Ventr.  181  ; 
The  Prifwe  George,  3  Hagg.  376. 

(/;)  Wheeler  v.  Tltompson,  2  Str.  707 ; 
Tlie  Lord  Hohai-t,  2  Dods.  104. 

(q)  All^^on  V.  Marsh,  2  Ventr.  181  ; 
Bagg  v.  King,  2  Str.  858. 

(r)  The  Jane  and  Matildtt,  1  Hagg.  187. 

(jr)  The  Albert  Crosby,  Lush.  44. 

(0  Tlie  Buby  So,  2,  [1898]  P.  59. 

(«)  As  to  the  meaning  of  these  words, 
see  Tlie  Chieftain,  Br.  k  L.  104,  where  it 
was  held  that  wages  were  earned  by  the 
master  on  board  his  ship,  although  during 
his  service  he  did  not  sleep  on  board  the 
ship  and  many  of  his  duties  were  per- 
formed on  shore  ;  and  Beg.  v.  The  Judge 
of  the  City  of  Lond^tn  Gnirt  and  the 
Owner*  of  The  Michigan,  25  Q.  B.  D. 
839,  in  which  latter  case  it  was  held,  on 
a  question  of  prohibition,  that  a  mate 
who,  after  the  crew  had  been  paid  off, 
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purposes  of  the  Act,  inclades  any  description  of  vessel  used  in  navigation 
not  propelled  by  oars  (x). 

The  words  war/es  earned  on  board  the  ship  would  seem  not  to  apply  to 
claims  merely  in  the  nature  of  damages,  such  as  claims  for  wrongful 
dismissal  before  the  termination  of  the  engagement  and  the  like,  and  to 
confine  the  extension  of  jurisdiction  to  wages  actually  earned  on  board 
the  ship  on  which  the  master  or  seaman  is  employed.  If  this  view  is 
correct,  the  Court  would  have  no  jurisdiction  in  a  suit  in  rem  to  award 
compensation  for  wrongful  dismissal  in  any  case  in  which  the  master  or 
seaman  was  engaged  under  a  contract  difiering  in  any  material  respect  from 
the  ordinary  mariner's  contract.  Where  the  contract  was  the  usual 
mariner's  contract,  the  Court  of  Admiralty  always  exercised  jurisdiction  in 
wages  suits,  to  award  to  seamen,  either  as  wages  or  as  compensation  in  the 
nature  of  wages,  what  at  common  law  would  have  been  recoverable  only  as 
damages.  Thus,  when  there  has  been  a  wrongful  dismissal,  the  Court  has 
awarded  to  the  seaman  wages  up  to  the  time  when  the  contract  would  have 
expired  in  ordinary  course,  less  such  a  sum  as  the  seaman  may  have  earned  in 
other  employment  between  the  date  of  his  dismissal  and  the  date  of  the  expira- 
tion of  the  contract,  and  if  the  seaman  has  been  discharged  abroad,  the  Court 
has  also  awarded  the  expense  of  returning  to  his  port  of  discharge  (^).  So, 
too,  in  the  case  of  foreign  seamen  improperly  discharged  in  this  country,  the 
Court  has  always  been  in  the  habit  of  awarding  to  them  the  expenses  of  their 
return  to  their  own  country,  in  cases  where  the  Court  is  satisfied  that  they 
intend  to  return  home  {z).  The  Court  has  also  awarded  general  damages 
to  seamen  who  had  shipped  on  board  a  ship  under  articles  for  an  ordinary 
trading  voyage,  but  had  been  compelled  to  remain  on  board  the  ship  and 


remained  and  superintended  the  dis- 
cbarge of  the  cargo  and  the  execution 
of  repairs  to  the  ship  in  port,  might 
sue  in  Admiralty  for  the  wages  earned 
by  him  while  so  employed*  "  The  right 
to  proceed  in  rem  for  services  rendered 
on  board  a  ship  apparently  extends  to  every 
class  of  pei*son  who  is  connected  with  the 
ship  as  a  ship,  as  a  seagoing  instrument  of 
navigation  or  of  transport  of  cargo  from 
one  place  to  another,  and  to  services  ren- 
dered by  such  persons  in  harbour  just  as 
niuch  as  to  seiTices  rendered  by  them  at 
sea."  /'prVVills,J.,25Q.B.D.atp.342.  See 
also  Thr,  Crexcent,  Adm.  Div.,  Oct.  28, 1895. 

(x)  Sect.  2. 

(y)  The  Exeter,  2  C.  Rob.  261  ;  The 
Bearer ^  8  /J. 92  ;  The  Diaiiimid  (^Darig  v. 
llotch),  Marsden,  20  ;  The  Elizabeth,  2 
Dods.  403,  412,  in  which  Lord  Stowell 
says  :  *' Nothing  can  be  more  generally  or 
more  peremptorily  laid  down  than  that  a 
master  discharging  a  seaman  wrongfully 
is  answerable  for  the  whole  wages  of  the 
voyage  of  that  ship  "  ;  Th4*  ElizUj  1  Hagg. 
182,  186  ;  The  CUy  of  Limdoti,  1  \V.  Rob. 
88  ;  Tlie  Camilla,  Swa.  312. 

(z)  The  Madonna  D'ldra,  1  Dods.  37  :  Ttie 
Diamond  {DariJt  v.  Hatch),  Marsdeu,  23  ; 
77ie  Constancia,  15  W.  R.  183,  where  it  is 
spoken  of  as  the  seaman's  riatimm.  In 
The  San  Joh4  Primeiro,  the  registrar  and 


merchants  in  their  report  (June  29,  1860) 
allowed  Portuguese  seamen  their  passage 
money  home.  In  The  Brmina  (August  8, 
1860),  a  colonial  ship,  where  the  voyage 
was  from  Halifax  to  Falmouth  and  back 
again  to  Halifax,  they  allowed  the  master, 
on  the  ship  being  sold  in  this  country, 
wages  up  to  his  discharge  and  for  a 
period  sufficient  to  enable  him  to  get 
back  to  Halifax,  his  passage  money,  and 
ten  days'  double  pay.  In  Ttte  Onni 
(Dec.  8,  1860),  TJie  Omyum,  Tlie  Gvift/tf 
(July  21,  1862),. ^/«  D.  Jex  (2549),  Tlie 
Ermt  Mei'ck  (Dec.  13,  1865),  similar 
allowances  were  made.  The  Elin,  8 
P.  D.  42,  the  case  of  a  Russian  ship, 
and  TJie  Immacolata  Co^^neezitnw,  9  P.  D. 
40,  43,  are  instances  of  causes  of  wages 
in  which  seamen  recovered  the  expenses 
of  their  journey  home.  In  the  latter  of 
these  cases  (9  P.  D.  43),  subsistence 
money  claimed  by  the  seamen  between 
the  period  of  their  leaving  the  ship's 
service  and  their  return  home,  and  the 
sums  paid  for  such  return  home,  w^ere 
held  to  be  entitled  to  the  same  priority 
as  wages  earned  by  the  seamen  before 
their  ship  had  been  placed  in  the  yard  of 
a  shipwright  claiming  a  possessory  lien. 
The  viaticum  does  not  follow  as  a  matter 
of  course  ;  it  will  not  be  given  where  the 
plaintiffs  obtain  employment   on  board 
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incur  hardships  whilst  she  was  employed  as  an  armed  cruiser  and  for 
purposes  not  contemplated  by  the  articles  (a).  It  does  not  seem  to  have  been 
doubted  that  where  the  voyage  was  once  commenced,  and  the  seaman  was 
discharged  in  its  course,  however  soon  after  its  commencement,  the  Court 
had  jurisdiction,  and  the  Ck)urt  has  also  exercised  jurisdiction  in  cases 
where  the  seaman  was  discharged  before  the  commencement  of  the  voyage 
and  the  ship  proceeded  on  the  voyage  (b). 

In  the  case  of  The  Great  Eastern  (r)  Dr.  Lushington  held  that  the 
Admiralty  Court  had  jurisdiction  to  entertain  a  suit  by  a  seaman,  engaged 
under  the  ordinary  seaman's  contract,  for  damages  for  wrongful  discharge ; 
and  in  the  case  of  T/ie  Blessing  {d)  Sir  Robert  Phillimore  arrived  at  a  The  case  of 
similar  conclusion  with  respect  to  the  claim  of  a  master  for  wrongful  dis-  ^^'^  Mrxjinig. 
charge  arising  out  of  an  agreement  which  certainly  contained  special  and 
unusual  terms.  But  in  the  judgment  in  the  case  of  The  Blessing  no  dis- 
tinction is  drawn  between  the  inherent  jurisdiction  of  the  Court  over  cases 
arising  out  of  the  ordinary  mariner's  contract  of  service  and  the  statutory 
jurisdiction  conferred  in  the  cases  of  master's  wages  and  seamen's  wages 
earned  under  a  special  contract.  Although  it  is  obvious  that  it  is  highly 
convenient  that  the  Admiralty  Division  should  have  jurisdiction  to  decide, 
in  one  and  the  same  proceeding,  all  questions  relating  to  the  contract  of 
service,  whether  relating  to  masters  or  seamen,  and  whether  arising  under 
contracts  usual  or  unusual  in  their  form,  yet  it  is  submitted  that  The 
Blessing  cannot  be  regarded  as  a  satisfactory  authority  in  favour  of  the 
existence  of  a  right  in  rein  to  enforce  a  claim  for  damages  for  wrongful  dis- 
missal arising  out  of  a  special  contract,  and  that  the  words  ^'  wages  earned 
on  board  any  ship"  cannot  be  reasonably  construed  to  extend  to  a  claim 
for  wrongful  dismissal  (e). 

In  the  case  of  all  ships  to  which  the  second  part  of  the  Merchant  Ship-  Discharge 
ping  Act,  1894,  is  applicable  (/),  if  a  seaman  having  signed  an  agreement  is  ^ouJ^'y"^ 

other  ships  in  this  country.     The  Baf-  of  their  claims  for  wrongful  discharge.         wages  earned. 

farlluecia,  3  Asp.  505.  (c)  L.   R.   1   A.  &   E.   384.      JSee    The 

{a)  The  Juditia,  12   P.   D.    145.      See  Ferret,    8    App.    Cases,    329,    a  similar 

OWeil  V.  Armdrong,  [1895]  2  Q.  B.  70,  decision  of  the  Judicial  Committee  on  ap- 

418:   Woods  v.  Oeriim'ut,  Marsden,  311;  peal  from  a  Vice- Admiralty  Court  abroad. 

Drew  V.  Ilardwick,  lb.  315.  (d)  3  l\  V.  35. 

{b)   TJie  City  of  Londmi,  1  W.  Rob.  88.  {e)  See  The  Sorrento,  Shipping  Gazette 

In   that  case  Dr.   Lushington   seems  to  Summary  for   1895,   p.  432,  where   The 

have  been  of  opinion  that  if  the  voyage  Meaning    was    followed.      See  also   The 

had  been  abandoned,  the  Court    would  Tyntjield,  Times  Newsimper,  April  11th, 

not   have  had   jurisdiction   to  entertain  1902.    The  Court  of  Queen's  Bench,  in  the 

the  claim,  giving  as  a  reason  that  there  case  of  Goddard  v.  Wellhortiy  M.  T.  1864, 

would    be    nothing    to    show    the    real  were  strongly  of  opinion  that  under  the 

amount  of  loss  sustained,  and  that  the  188th  section  of  the  M.  S.  Act,  1854  (now 

Court,  in  taking  upon  itself  to  adjudicate  replaced  by  sect.  164  of  the  M.  S.  Act, 

upon  the  qvantum  of  damage  sustained,  1894),  justices  had  no  jurisdiction  except 

woidd   be   usurping  the  functions  of  a  in  claims  for  wages  properly  so  called, 

jury.     It  woakl  seem,  however,  that  there  and  had  no  jurisdiction  in  determining 

18  no  foundation  in  principle  for  any  such  whether  any  wages  were  due  to  a  seaman, 

distinction,  the  question   being  equally  to  adjudicate  whether  or  not  he  had  been 

one  of  damages  in  lx>th  cases  ;  and  In  re  properl}'  disi-atetl  for  misconduct  or  in- 

TJie  Great  Jikt«tern  Steamship  Company  competency  ;  and  that  such  mljudication 

{Williamjf'  Claim),  it  Asp. 511.  it  was  held  against  the  seaman  was  no  answer  to  a 

tliat  seamen  engaged  for  a  voyage  upon  a  claim  by  him  for  damages  for  being  im- 

forcign-going  ship,  which  did  not  proceed  properly  disrateti,  although   it  was  to  a 

on  the  voyage,  were  entitled  to  a  maritime  claim  for  wages  strictly  so  called, 

lien  on  the  proceetls  of  the  ship,  on  the  {/)  See  sects.  261 — 263 of  that  Act,  and 

company  being  wound  up,  for  the  amount  The  Salt  Union  v.  UW</,  [1893]  1  Q.B.  370. 
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discharged  otherwise  than  in  accordance  with  the  terms  thereof,  before  the 
commencement  of  the  voyage,  or  before  one  month's  wages  are  earned, 
without  fault  on  his  part  justifying  his  discharge,  and  without  his  consent, 
he  shall  be  entitled  to  receive  from  the  master  or  owner,  in  addition  to  any 
wages  he  may  have  earned,  due  compensation  for  the  damage  done  to 
him  by  the  discharge,  not  exceeding  one  month's  wages,  and  may  recover 
that  compensation  as  if  it  were  wages  duly  earned  {g). 

The  Merchant  Shipping  Act,  1894,  renders  various  sums  of  money, 
which  are  not  wages  properly  so  called,  recoverable  as  wages,  and  the  Court 
has  junsdiction  over  claims  in  such  cases  in  the  same  manner  as  it  has  over 
claims  for  wages.  Thus,  the  two  days'  pay  payable  by  the  135th  section 
to  a  seaman  of  a  home  trade  ship  (K)  for  every  day  not  exceeding  ten  during 
which  payment  of  his  wages  is  delayed  without  sufficient  cause  beyond  the 
period  fixed  by  the  section,  is  made  recoverable  as  wages,  and  may  be  pro- 
nounced for  by  the  Court  in  actions  of  wages  (t). 

By  the  134th  section  of  the  Merchant  Shipping  Act,  1894,  in  the  case  of 
foreign-going  ships  (./ ),  other  than  ships  employed  on  voyages  for  which 
seamen  by  the  terms  of  their  agreement  are  wholly  compensated  by  a  share 
in  the  profits  of  the  adventure,  the  owner  or  master  of  the  ship  shall  pay 


{g)  The  M.  S.  Act,  1894,  s.  162.  As  to 
the  construction  of  the  167th  section  of 
the  M.  S.  Act,  1854,  for  which  this  section 
is  substituted,  see  Tindle  v.  Darhon,  7  Asp. 
169  ;  Rmclandis  v.  Miller,  8  Asp.  508  ;  M.  S. 
Act,  1894,  ss.  124,  140,  163;  Uifclue  v. 
Lai'sen,  8  Asp.  501  (sects.  124,  140). 

(//)  Define*!  by  the  M.  S.  Act,  1894  (s.  742), 
as,  unless  the  context  otherwise  requires, 
including?  every  ship  employed  in  trading 
or  going  within  the  limits  of  the  United 
Kingdom,  the  C'hannel  Islands,  and  the 
Isle  of  Man,  and  the  continent  of  Europe 
between  the  river  Kibe  and  Brest  inclusive. 

(/)  The  Prhwess  Helemi^  Lush.  190  ; 
77/^  Fermua,  L.  R.  2  A.  A:  E.  65,  77,  where 
the  claim  was  on  behalf  of  the  master ; 
and  see  '/%<•  Elizabeth,  6  Jur.  156;  'Jlie 
British  Empire,  reports  of  registrar  and 
merchants,  3rtl  April,  1859,  confirmed  by 
the  judge,  lat  August,  1859.  The  regis- 
trar and  merchants  allowed  ten  days' 
double  pay  in  the  following  cases  referre<l 
to  them  within  the  years  between  1859 
and  1867  :  Blakeney,  21st  May,  1859,  con- 
firmed 2nd  June,  1859  ;  Sarah  Charlotte, 
16th  July,  1859,  confirme<l  1st  August, 
1869  ;  Sidfan,  19th  July,  1860  ;  Rajidolph, 
24th  April,  1863;  Calypso,  29th  August, 
1863,  confirmed  3rd  November,  1863  ; 
Otunteu  of  Yarhorough,  5th  September, 
1863,  confirmed  17th  November,  1863; 
Premier,  22nd  January,  1864 ;  Jameji 
Hay,  7th  May,  1864;  Mpisif/uit,  14th 
January,  1865  ;  yejjtitftfi'x  Car,  24th 
January,  1865 ;  Elten  Morrison,  17th 
February,  1866  ;  Clara  lAHiisa,  2435 ; 
Chieftain,  21  st  April,  1865  ;  Pharamofid, 
2402 ;  Annie  Sheruxtod,  2451  and  2473  ; 
Etening  Star,  2752  ;  Jamejt  Seddon,  22nd 
February,  1866;  Helen,  19th  February, 
1866;    Mary    Ann,   12th   March,   1866; 


Castle  Eden,  2972 ;  Fotiuna,  3194 ;  JIM 
Rose,  21st  July,  1866.  They  have  dis- 
allowed claims  for  the  ten  days'  double 
pay  in  the  following  cases  :  The  William, 
31st  December,  1860,  on  account  of  the 
large  sum  deducte<l  from  the  master's 
claim  (see  Lush.  199)  ;  The  Strath  alia  :ty 
because  the  owner  was  eniitletl  to  have  the 
accounts  l^tween  himself  and  the  master 
examined  ;  77/^  Agnes,  2nd  April,  1862, 
confirmed  16th  April,  18<J2,  there  being 
substantial  counterclaims  allowed ;  The 
Indiana,  11th  July,  1863,  there  being 
a  fair  ground  to  delay  payment,  owing  to 
a  short  delivery  of  cargo  :  The  Seringa- 
patam,  14th  December,  1864,  there  being 
mistakes  in  the  accounts  ;  Tlie  Isabelht, 
31st  March,  1865,  there  being  a  short 
delivery  of  cargo  ;  77ie  Eleur  de  Lis^  29th 
December,  1865,  the  master  not  having 
given  the  fullest  information  and  having 
shown  a  hostile  spirit  to  the  owner  (see 
I  L.  R.  A.  k,  E.  49)  ;  77/^  Glee  Maiden. 
25th  April,  1866,  an  improper  claim 
having  been  made.  In  77/^?  Rainbow,  5 
Asp.  479,  the  Court  refused  to  allow  the 
ten  days'  double  pay,  the  master  having 
claimed  as  part  of  his  wages  a  sum  of 
money  which  in  the  course  of  the  suit  it 
was  admitted  he  lia<^l  agreed  should  remain 
on  deposit  at  interest  in  the  hands  of  the 
managing  owner.  As  to  what  is  "  sufiScient 
caase"  for  the  delay  in  payment  of  the 
wages,  see  also  77/^  Tnrgot,  11  P.  D.  21. 

U)  Defined  by  the  M.  S.  Act.  1894, 
8.  742,  to  include  every  ship  employe<l  in 
trading  or  going  between  some  place  or 
places  in  the  United  Kingdom  and  some 
place  or  places  situate  beyond  the  follow- 
ing limitji,  that  is  to  say,  the  coasts  of  the 
Unite<l  Kingdom,  the  Channel  Islands, 
and  Isle  of  Man,  and  the  continent  of 
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to  each  seaman  on  accoonfc,  at  the  time  when  he  lawfully  leaves  the  ship  at  Continuation 
the  end  of  his  engagement,  two  pounds,  or  one-fourth  of  the  balance  of  wages  untu*»ettle- 
due  to  him,  whichever  is  least ;  and  shall  pay  him  the  remainder  of  his  wages  ment  in  ca^^ 
within  two  clear  days  (exclusive  of  any  Sunday,  fast-day  in  Scotland,  or  Bank  g^iD*"^*^ 
holiday)  (k),  after  he  so  leaves  the  ship.     The  same  section  further  provides 
that,  if  the  seaman  consents,  the  final  settlement  of  his  wages  may  be  left 
to  the  superintendent  of  a  mercantile  marine  office  under  regulations  to  be 
made  by  the  Board  of  Trade,  and  the  receipt  of  the  superintendent  shall  in 
that  case  operate  as  if  it  were  a  release  given  by  the  seaman  in  accordance 
with  the  second  part  of  the  Merchant  Shipping  Act,  1894  (/)  ;  and  that  in 
the  event  of  the  seaman's  wages  or  any  part  thereof  not  being  paid  or  settled, 
as  in  the  section  is  mentioned,  then,  unless  the  delay  is  due  to  the  act  or 
default  of  the  seaman,  or  to  any  reasonable  dispuis  as  to  liability^  or  to  any 
other  cause,  not  being  the  act  or  default  of  the  owner  or  master,  the  sea- 
man's wages  shall  continue  to  run  and  be  payable  until  the  time  of  the  final 
settlement  thereof  (m). 

By  the  171st  section  of  the  Merchant  Shipping  Act,  1894,  all  money.  Wages  and 
wages,  and  effects  of  any  seaman  or  apprentice  dying  during  a  voyage  ^fci^sed^ 
(referred  to  in  the  section  as  ''  the  property  of  the  deceased  seaman  or  seaman, 
apprentice")  shall  be  recovei-able  in  the  same  manner  as  wages (n).    By 
the  186th  section,  whenever  a  British  ship  is  transferred  or  disposed  of  When 
at  any  port((?)  out  of  the  King's  dominions,  and  the  seaman  or  apprentice  ?"*)?  ^}^ 
does  not  duly  consent  to  complete  the  voyage,  or  whenever  the  service  of  a  abroad, 
seaman  or  apprentice  belonging  to  a  British  ship  terminates  at  any  port 
out  of  the  King's  dominions,  and  the  master  neglects  to  comply  with  the 
requirements  of  the  section,  the  expenses  of  the  seaman's  maintenance  and 
passage  home(/7)  are  made  a  charge  upon  the  ship,  and  recoverable  as  wages 
at  the  suit  of  the  consular  officer  or  other  person  defraying  them,  or  as  a 
debt  of  the  Crown  if  allowed  out  of  the  public  moneys,  or  of  the  seaman  if 
defrayed  by  him.     By  the  193rd  section,  where  any  seaman  or  apprentice,   Where 
whether  a  British  subject  or  not,  by  having  been  discharged  or  left  behind  51^™*'/  ^^^^ 
abroad,  or  shipwrecked  from  any  British  ship  or  King's  ship,  or  if  a  subject  abroa4l  or 
of  His  Majesty  engaged  by  any  person  to  serve  in  a  ship  belonging  to  the .  shipwrecked. 
government,  or  to  a  subject,  or  citizen  of  a  foreign  country,  is  in  distress  in  a 
place  abroad,  the  wages  (if  any)  due  to  such  seaman,  and  all  expenses  incurred 
for  his  maintenance,  necessary  clothing,  conveyance  home,  or  in  case  of  death 
for  his  burial,  or  otherwise  in  accordance  with  the  Act,  are  a  charge  upon  the 
ship,  whether  British  or  foreign,  and  may  be  recovered  in  the  same  Court 
and  manner  as  wages  (}).     By  the  196th  section,  sub-sect.  (8),  where  a 


Europe  between  the  river  Elbe  and  Brest 
inclusive. 

(A)  As  to  these  holidays,  see  34  k,  35 
Vict.  c.  17  (amended  by  38  &  39  Vict. 
c.  IS). 

(/)  See  57  &  58  Vict.  c.  60,  s.  136. 

(wt)  This  section  does  not  apply  to  the 
master,  or  entitle  him  to  claim  wages 
ander  its  provisions  "until  final  settle- 
ment."    The  AHna,  12  P.  D.  118. 

(n)  See  sect.  169  of  the  M.  S.  Act,  1894. 
See  also  sect.  174  as  to  wages  of  seamen 
lost  with  their  ship. 


(o)  Bf  the  742nd  section  of  the  Act, 
"  port  "  includes  *'  place." 

(p)  The  expression  **  home  "  in  this  sec- 
tion means  the  port  at  which  the  seaman 
was  originally  shipped,  or  such  other  \K>Tt  in 
the  United  Kingdom  as  he  agrees  to  go  to. 
Edwards  v.  St^el,  Young  ^'  Co.,  [1897 J  2 
Q.  B.  327 ;  Purvea  v.  The  Stra'iU  of  Dover 
Steamship  Co.,  [1899]  1  Q.  B.  38  ;  [1899] 
2  Q.  B.  217.  See  also  Donkin  v.  Ilasfie, 
61  J.  P.  568. 

(q)  M.  S.  Act,  1894,  ss.  191,  193  ;  M.  S. 
Act,  1898  (61  &  62  Vict.  c.  44),  s.  4. 
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seaman  volanteers  into  the  navy,  and  the  balance  of  wages  due  to  him 
is  paid  by  a  bill,  and  the  bill  is  not  duly  paid  when  presented,  the 
accountant-general  of  the  Navy  or  the  seaman  may  sue  thereon,  or 
may  recover  the  wages  due,  by  all  or  any  of  the  means  by  which 
wages  due  to  seamen  are  recoverable.  By  the  199th  section  the 
compensation  allowed  to  seamen  for  a  redaction  in  the  allowance 
of,  or  for  the  bad  quality  of  provisions,  is  recoverable  as  wages  (r). 
By  the  207th  section,  if  the  master  or  any  seaman  or  apprentice  receives 
any  hurt  or  injury  in  the  service  of  the  ship,  or  is  on  account  of  illness 
temporarily  removed  from  the  ship  for  the  purpose  of  preventing  infection, 
or  otherwise  for  the  convenience  of  the  ship,  and  subsequently  returns  to 
duty,  the  medical  and  other  expenses  are  to  be  defrayed  by  the  owner 
without  deduction  from  the  wages,  and  so  also  is  the  expense  of  medicine 
and  medical  attendance  on  board  ship  («).  By  the  same  section  (t),  if  a 
seaman  or  apprentice  is  ill  and  has  through  the  neglect  of  the  master  or 
owner  of  the  ship  not  been  provided  with  proper  food  or  water,  accordin«: 
to  his  agreement,  or  with  such  accommodation,  medicines,  medical  stores, 
or  antiscorbutics  as  are  required  by  the  statute,  then,  unless  it  can  be 
proved  that  the  illness  has  been  produced  by  other  causes,  the  owner  or 
master  is  liable  to  pay  all  expenses  properly  and  necessarily  incurred  by 
reason  of  the  illness  (not  exceeding  in  the  whole  three  months'  wages),  and 
such  expenses  may  be  recovered  as  wages  duly  earned.  By  sect.  160  of 
the  Act  it  is  provided  that  when  a  seaman  is  by  reason  of  illness  incapable 
of  performing  his  duty,  and  it  is  proved  that  such  illness  has  been  caused 
by  his  own  wilftil  act  or  default,  he  shall  not  be  entitled  to  wages  for  the 
period  during  which  he  is  by  such  illness  incapable  of  performing  his  duty. 
By  the  208th  section,  if  such  expenses  attendant  on  illness,  hurt,  or  injury 
as  should  be  borne  by  the  master  or  owners  are  paid  by  a  consular 
officer  or  other  person  on  behalf  of  the  Crown,  and  are  not  repaid,  they 
become  a  charge  upon  the  ship,  and  recoverable  in  the  same  Court  and 
manner  as  wages  due  to  seamen. 

In  a  wages  suit  the  Court  has  jurisdiction  to  entertain  and  determine  all 
questions  of  forfeiture  of  the  whole  or  part  of  the  wages  or  deductions 
therefrom  by  reason  of  desertion,  misconduct,  incompetency,  embezzlement, 
or  the  like  (u).    Where  any  loss,  the  amount  of  which  is  substantially  a 


(r)  17t€  Jimplune^  Swa.  152 ;  'ITie 
Jit^titla,  12  P.  D.  145  ;  The  Cattle  Eden, 
(2972)  before  the  registrar  and  merchants. 
By  sect.  162  compensation  for  improper 
discharge  of  seamen  is  recoverable  as 
wages.  See  also  sects.  155,  158,  as  to 
the  commencement  and  termination  of 
wages.   - 

(*)  In  Tlie  Otmdia  Henrietta  (2881) 
the  registrar  and  merchants  (Jan.  8, 
1806)  allowed  a  master  who  had  been 
taken  ill  at  Martinique,  and  was  unable 
to  rejoin  his  ship,  his  passage  money 
home  to  this  country.  So  also  in  Tlie 
Northern  Belle  (4125)  (Jan.  17,  1868), 
a  master  who  left  his  ship  at  Callao,  on 
account  of  an  injury  received  on  board 
the  ship,  and  appointed  another  master, 
was  allowed  85/.  for  his  passage  home 


and  subsistence  money. 

(t)  Sub-sect.  4. 

(«)  By  the  M.  S.  Act,  1894,  s.  159,  a 
seaman  or  apprentice  shall  not  be  entitled 
to  wages  for  any  period  during  which  he  un- 
lawfully refuses  or  neglects  to  work  when 
required,  nor,  unless  the  Court  hearing  the 
case  otherwise  directs,  for  any  period  dur- 
ing which  he  is  lawfuUy  imprisoned  for 
any  offence  committed  by  him.  By 
sect.  233  any  question  concerning  the 
forfeiture  of,  or  deduction  from,  the 
wag6s  of  a  seaman  or  apprentice  may 
be  determined  in  any  proceeding  lawfully 
instituted  with  respect  to  such  wages, 
notwithstanding  that  the  offence  in  re- 
spect of  which  such  question  arises, 
though  made  punishable  by  imprison- 
ment as  well  as  forfeiture,  has  not  been 
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liquidated  amount,  has  been  occasioned  by  the  gross  neglect  or  misconduct   Loss  by 
of  the  seaman,  the  Court  will  allow  such  loss  to  be  deducted  from  the  claim   UJ^J^nduct!^^ 
for  wages,  and  it  is  the  constant  practice  to  deduct  from  the  wages  of  the 
master  and  mate  sums  which  the  owners  have  been  obliged  to  pay  by 


made  the  subject  of  any  criminal  proceed- 
ing ;  and  by  the  161st  section,  whenever 
in  any  proceeding  relating  to  seamen's 
wages,  it  is  shown  that  any  seaman  or 
apprentice  has  in  the  course  of  the 
voyage  been  convicted  of  any  offence 
by  any  competent  tribunal  and  right- 
fully punished  therefor  by  imprisonment 
or  otherwise,  the  Court  hearing  the  case 
may  direct  a  part  of  the  wages  due  to 
such  seaman,  not  exceeding  3/.,  to  be 
applied  in  reimbursing  aiiy  costs  properly 
incurred  by  the  master  in  procuring  such 
conviction  and  punishment.  By  sect.  227, 
if  any  seaman  wilfully  and  fraudulently 
makes  a  false  statement  of  the  name  of 
his  last  ship,  or  of  his  own  name,  he 
incurs  a  penalty  not  exceeding  52.,  which 
may  be  deducted  from  his  wages. 

J)eserti4fit,  by  the  general  maritime  law, 
works  a  forfeiture  of  all  wages.  T/ie 
Baltic  MercJiant,  Edw.  86,  94  ;  The 
Pearl,  5  C.  Hob.  224,  230;  The  We«t- 
nwrland,  1  W.  Rob.  216;  and  by  the 
M.  S.  Act,  1894,  ss.  221,  232,  a  deserter  is 
liable  to  forfeit  all  or  any  part  of  the 
wages  he  has  earned.  As  to  this  last  section 
see  The  ParltdaU,  [1897]  P.  53,  in  which 
case  the  Court  decided  that  the  wages 
forfeited  for  desertion  required  under  the 
section  to  be  paid  into  the  Exchequer  are 
the  wages  due  after  aU  proper  deductions 
have  been  made,  in  which  deductions  may 
be  included  the  price  of  stores  supplied  by 
the  master  to  the  seaman  by  way  of  ad- 
vance of  wages  with  the  knowledge  of 
the  owners.  As  to  what  amounts  to 
desertion,  see  Sigard  v.  Roberts^  3  Esp. 
71  ;  The  Ealing  Grore,  2  Hagg.  15 ;  The 
Two  SiMers,  2  W.  Rob.  125  ;  Tlie  Wext- 
morland,  1  W.  Rob.  216  ;  The  Agincourt, 

1  Hagg.  271  ;  The  Amphitrite,  2  Hagg. 
403 ;  The  Btdmer,  1  Hagg.  163 ;  The 
Pearl,  5  C.  Rob.  224,  230  ;  The  Jupiter, 

2  Hagg.  221 ;  Hie  Frederick,  1  Hagg.  211 ; 
Edward  v.  Trerellick,  4  E.  &  B.  59,  24 
L.  J.  Q.  B.  9;  The  Minerra,  1  Hagg. 
347;  The  CastUia,  Ih.  59;  TJie  Eliza, 
lb.  182  ;  The  C&untesft  of  Harcmrt,  Ih. 
248 ;  The  George,  Ih.  168,  n.  ;  The  Ted, 

3  Hagg.  315  ;  McDonald  v.  Jopling,  4 
M.  k,  W.  285 ;  Limland  v.  Stephenx,  ;j 
Esp.  269 ;  and  the  M.  S.  Act,  1894, 
s.  231. 

MUconduet  may  also  be  of  such  a 
character  as  to  involve  a  forfeiture  of 
wages  by  the  maritime  law,  but  not 
unless  it  be  of  a  continuous  or  very 
gross  character.  Tlie  Exeter,  2  C.  Rob. 
261  ;  The  Blake,  1  W.  Rob.  73,  75  ;  The 
Dych&iM  of  Kent,  Ih.  283  ;  Tite  Lima, 
3  Hagg.  346  ;  The  Malta,  2  Hagg.  158, 
172;  The  New  Phamix,  1  Hagg.  198; 
TTfte  Swian,  2  Hagg.  229,  n. ;   The  Lady 


Campbell,  2  Hagg.  5  ;  Tlie  Gondolier,  3 
Hagg.  191  ;  Tlte  Camilla,  Swa.  312,  314 ; 
Tlie  Atlantic,  Lush.  566  ;  Tlie  Roebuck,  2 
Asp.  N.  S.  387  ;  The  Maclevd,  5  P.  D.  254, 
where  the  misconduct  proved  was  the 
habitual  drunkenness  of  the  master  of 
the  ship  proceeded  against,  and  the  Court 
held  that  no  action  of  wages  could  be 
maintained.  See  also  T/ie  Fairport,  10 
P.  D.  13.  As  to  the  power  of  the  master 
to  disrate  a  seaman  and  reduce  the  wages 
payable  to  him,  subject  to  the  decision  of 
the  Court  as  to  the  propriety  of  the  dis- 
rating, see  Tlie  Highlatid  Chief  [1892]  P. 
76,  79,  80,  81. 

Penalties  for  various  acts  of  misconduct, 
including  embezzlement,  are  imposed  by 
the  221st  and  225th  sections  of  the  M.  S. 
Act,  1894  [see  The  Salt  Union  v.  Wood, 
[1893]  1  Q.  B.  370]  ;  and  by  the  forms  of 
agreement  sanctioned  by  the  Board  of 
Trade  it  is  expressly  stipulated  that  any 
embezzlement  or  wilful  negligent  destruc- 
tion of  any  part  of  the  ship's  cargo  or 
stores  shaU  be  made  good  to  the  owner 
out  of  the  wages  of  the  guilty  person  ; 
and  that  the  wages  may  be  roluced  for 
incompetency.  By  agreement,  fines  for 
various  offences  other  than  those  men- 
tioned in  the  above  sections  may  be 
inflicted,  and  a  form  of  such  agreement 
is  sanctioned  by  the  Board  of  Trade  ;  and 
see  sect.  114  (2)  (g).  By  sect.  157,  the 
right  to  wages  is  no  longer  dependent  on 
the  earning  of  freight ;  but  in  all  cases  of 
wreck  or  loss  of  the  ship  proof  that  the 
seaman  has  not  exerted  himself  to  the 
utmost  to  save  the  ship,  cargo,  and  stores 
will  bar  his  claim.  By  sect.  132  of  the 
M.  S.  Act,  1894,  not  less  than  twenty-four 
hours  befoi'e  paying  off  or  discharging 
any  seaman  the  master  is  to  deliver 
to  him,  or  if  he  is  to  be  discharged  before 
a  superintendent,  either  to  the  seaman  at 
or  before  the  time  of  his  leaving  the  ship, 
or  to  the  superintendent  not  less  than 
twenty-four  hours  before  the  discharge  or 
payment  off,  a  fuU  and  true  account,  in 
a  form  sanctioned  by  the  Board  of  Trade, 
of  his  wages  and  all  deductions  therefrom, 
and  no  deductions  shaU  be  allowed,  except 
in  respect  of  a  matter  happening  after  the 
delivery  of  the  statement,  unless  it  be 
included  in  such  statement  (sect.  133). 
Where  the  wages  of  a  seaman  are  reduc^ 
by  reason  of  his  having  been  disrated  by 
the  shipmaster,  it  is  not  necessary  that 
the  reduction  should  be  entered  in  the 
account  of  wages  required  to  be  delivered 
under  this  section,  such  reduction  not 
being  a  "deduction"  within  its  provi- 
sions. See  The  Highland  Chief  [1892] 
P.  76.  As  to  deductions,  see  also  sects.  170, 
182.  183, 189  of  the  M.  S.  Act,  1894. 
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Counter- 
claims. 

Deductions 
for  clothes, 
etc. 


Counter- 
claims. 

The  master 
had  formerly 
no  lien  for 
his  wages. 


Now  the 
master  has 
a  lien  for 
wages : 


reason  of  short  delivery  of  goods  occasioned  by  the  neglect  of  the  master 
or  mate  (x).  But  neither  error  of  judgment  nor  want  of  seamanship  will 
be  admitted  as  evidence  in  bar  or  reduction  of  the  claim,  the  remedy  of 
the  owner  being  by  way  of  counterclaim,  or  by  a  cross  action  for  breach 
of  the  contract  (y). 

Fair  deduction  for  money  received,  or  for  clothes  or  other  articles 
furnished  on  the  voyage,  are  allowed.  "  The  Court  of  Admiralty  is  never 
to  be  put  in  the  situation  of  doing  an  act  of  positive  injustice,  namely,  to 
give  him  (the  seaman)  the  whole  amount  of  his  wages,  enabling  him  to  put 
that  in  his  pocket,  and  set  the  owners  at  defiance,  in  respect  to  what  is  due 
from  him  in  a  settlement  of  accounts  "  (z).  But  what  was  purely  a  matter 
of  set-ofiP,  arising  out  of  extraneous  matters  not  connected  with  the  seaman's 
own  wages,  could  not  before  the  passing  of  the  Judicature  Acts  be  enter- 
tained by  the  Court,  such  as  a  set-off  to  a  claim  by  a  purser  for  his  wages 
of  a  larger  sum  due  to  the  owner  for  the  passage  of  the  purser's  wife  (a), 
and  such  a  set-off  can,  of  course,  now  be  claimed  in  the  action  by  way  of 
counterclaim. 

The  master,  as  has  already  been  pointed  out,  had  formerly  no  lien  upon 
the  ship  or  freight  for  his  wages,  or  for  anything  due  to  him  from  the 
owners  (ft),  and  no  right  to  resort  to  the  Court  of  Admiralty.  The  first 
change  was  made  by  the  7  &  8  Vict.  c.  112,  s.  16  (now  repealed),  which 
gave  masters,  in  case  of  the  bankruptcy  or  insolvency  of  the  owners  of 
the  ship,  the  same  remedies  as  seamen  in  regard  to  the  recovery  of  wages 
due  from  the  owner  of  any  ship  being  a  British  subject.  Under  this  Act 
the  Court  had  no  power  to  go  into  the  account  between  the  owner  and  the 
master,  but  was  obliged  to  allow  as  against  the  claim  for  wages  all  advances 
made  by  the  owner  on  account  of  wages,  though  on  the  general  account  the 
master  might  be  considerably  under  advance  to  the  owner.  The  jurisdic- 
tion of  the  Court  was  further  extended  by  the  Merchant  Shipping  Act, 
1854,  s.  191  (also  now  repealed),  which  provided  that  "Every  master  shall 
have,  so  far  as  the  case  permits,  the  same  rights,  liens,  and  remedies  for  the 
recovery  of  his  wages  which  by  that  Act,  or  by  any  law  or  custom,  any 
seaman  not  being  a  master  has  for  the  recovery  of  his  wages,  and  if,  in  any 
proceeding  in  any  Court  of  Admiralty  or  Vice- Admiralty  touching  the  claim 
of  a  master  to  wages,  any  set-off  or  counterclaim  is  set  up,  the  Court  may 


(a?)  Abbott  on  Shipping,  5th  ed.  472, 473. 
77/4J  Kmv  Phcenix,  2  Hagg.  420,  421  :  Tlte 
Oimilla^  Swa.  312 ;  T/ie  Atlantic^  Lush. 
666 ;  The  Sir  Charles  Sapier,  5  P.  U.  73. 
In  ne  Isabella  (2391),  3lst  March,  1865, 
the  registrar  and  merchants  deducted 
from  the  master's  wages  the  value  of  five 
hides  short  delivered,  for  which  he  had 
signed  bills  of  lading ;  and  in  TIte  jtyfr- 
tuna  (3194)  the  registrar  and  merchants 
aUowed  a  claim  against  the  master  for 
short  delivery. 

(y)  The  Camilla,  Swa.  312—314  :  The 
Atlaritic,  Lush.  56§.  In  a  case  where  the 
master  sued  for  wages,  and  the  defen- 
dants, by  way  of  counterclaim,  claimed 
<lamages  for  the  loss  of  the  vessel  by  the 
negligence  of  the  plaintiff,  a  reply  that 


the  ship  was  insured,  and  that  the  under- 
writers had  paid,  or  agreed  to  pay,  the 
defendants  the  amount  of  the  loss,  was 
held  bad  on  demurrer.  The  Sir  diaries 
Napier,  5  P.  D.  73. 

(-:)  Per  Dr.  Lushington  in  Tlie  Repulse, 
4  Notes  of  Cases,  169.  See  TheParkdale, 
[1897]  P.  53. 

(a)  Tlie  Lady  Campbell,  2  Hagg.  14,  n. 
See  also  Tlte  Daring,  L.  R.  2  A.  &E.  260. 

(b)  For  extraordinary  expenses  laid  out 
in  the  performance  of  a  contract  c^ 
affreightment  afterwards  adopted  by  his 
owners,  it  has  been  held  that  he  has  an 
equitable  lien  on  the  freight  earned 
thereby.  Bristvw  v.  WJiitmore,  31  L.  J. 
Ch.  467,  9  H.  of  L.  Cases,  891. 
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adjudicate  upon  and  settle  all  qaestions  and  acconnts  arising  and  onsettled 
between  the  parties,  and  direct  paymcDt  of  any  balance  foond  due  "  (c). 
Under  this  section  the  Coart  had  no  jorisdiction  in  the  first  instance  over 
disbarsements  made  by  the  master,  or  over  the  general  accounts  between 
bim  and  the  owners.  When  the  master  instituted  his  suit  for  the  whole 
amount  of  wages  due,  if  the  owners  paid  the  sum  claimed  of  them,  he 
had  no  remedy  in  the  Admiralty  Court  for  the  balance  which  might  be  due 
to  bim  on  the  general  account.  But  if  the  owners  chose  to  set  up  a  counter- 
claim for  advances  made  by  them,  or  anything  in  the  nature  of  a  set-oflT, 
they  did  so  at  the  risk  of  having  the  whole  account  between  the  master  and 
themselves  gone  into,  and  the  Court  had  then  power  to  direct  payment  of 
any  balance  that  might  be  found  due  (d).  In  this  state  X)f  things  the 
owner  of  course  would  only  seek  to  go  into  the  accounts  where  he  could 
reduce  the  master's  claim,  leaving  the  master,  where  he  had  a  claim  beyond 
his  wages,  to  enforce  it  otherwise  (e).  This  was  remedied  by  the  10th  and  disburee- 
aection  of  the  Admiralty  Court  Act,  1861,  which  gives  the  Court  jurisdic-  °^®°*®  • 
tion  "  over  any  claim  by  the  master  of  any  ship  for  wages  earned  by  him 
on  board  the  ship,  and  for  disbursements  made  by  him  on  account  of  the 
ship  "  (/).  And  since  this  last-mentioned  Act  was  passed,  in  an  action  of 
master's  wages  and  disbursements  any  right  or  claim  which  the  defendants 
could  have  brought  against  the  plaintiff  in  a  cross  action  can  in  ordinary 
cases  be  set  off  or  set  up  by  way  of  counterclaim,  so  as  to  enable  the  Court 
to  pronounce  a  final  judgment  in  the  same  action  both  on  the  original  and 
on  the  cross  claim  (g).  The  191st  section  of  the  Merchant  Shipping  Act, 
1854,  is  now  repealed  by  the  Merchant  Shipping  Act,  1894(A),  but  so 
far  as  relates  to  the  recovery  of  masters'  wages  is  re-enacted  in  the  1st 
sub-section  of  the  167th  section  of  that  Act,  and  it  is  also  provided  by 

(c)  In  Tfw.  D.  Jex,  2  M.  L.  C.  263,  Dr.  in  an  action  broaght  by  the  master  to 
Lusbington  held  that  the  master's  claim  recover  wages  and  disbursements.  The 
must  be  confined  to  the  transactions  Daring^  L.  R.  2  A.  &  E.  260. 
between  himself  and  the  owner  in  their  (d)  'Ihe  Caledonia^  Swa.  17,  19. 
capacities  as  roaster  and  owner,  and  that  {e)  See  the  judgment  of  Dr.  Lushington 
it  was  not  competent  for  the  Court  to  in  The  Mary  Ann^  L.  R.  1  A.  &  E.  8. 
enter  into  the  investigation  of  the  accounts  (/)  This  section  does  not  confer  a  mari- 
between  the  parties  and  co-owners,  and  time  lien  for  disbursements.  Ttie  Sara^  1 4 
that  consequently  the  master  could  not  App.  Cases,  209.  A  mate  is  not  entitled  to 
include  in  his  claim  the  value  of  his  proceed  for  disbursements,  the  Victoria^ 
alleged  shares  in  the  vessel.  In  a  subse-  37  L.  J.  Adm.  12.  But  see  now  sect.  167  of 
quent  case,  where  the  defendants  in  a  the  M.  S.  Act,  1894,  which  enables  every 
suit  of  master's  wages  and  disbursements  person  lawfully  acting  as  master,  by  reason 
pleaded  in  their  answer  that  the  plaintiff  of  the  decease  or  incapacity  from  illness  of 
was  a  part-owner  of  the  vessel  of  which  the  master,  to  proceea  for  disbursements, 
he  had  been  master,  that  accounts  were  (^)  R.  S.  C,  1883  ;  Order  XIX.,  rule  3 
outstanding  and  unsettled  between  the  (199).  As  to  pleading,  in  defence  to  a  coun- 
plaintiff  and  defendants  as  co-owners,  and  terclaim  claiming  in  respect  of  the  loss  of 
that  upon  the  balance  of  all  the  accounts  the  ship  in  which  the  plaintiff  was  master, 
a  sum  of  money  was  due  from  the  plain-  that  the  insurance  money  of  the  ship  had 
tiff  to  the  defendants,  and  prayed  that  all  been  paid  to  the  defendant,  who  was  coun- 
the  co-ownership  accounts  so  outstanding  terclaiming  without  the  authority  of  his 
and  unsettled  should  be  referred  to  the  underwriters,  see  The  Sir  Charles  Napier^ 
registrar  and  merchants,  Sir  Robert  5  P.  D.  73.  But  the  owners  ^ill  not  be 
Pbillimore  refused  to  strike  out  so  much  entitled  to  have  taken  into  the  account 
of  the  answer  as  pleaded  a  set-off  of  against  the  master  gratuities  given  to  the 
claims  arising  out  of  the  relation  which  master  by  the  consignees  of  cargo  as  pre- 
existed between  the  plaintiff  and  defen-  sents  for  the  efficient  manner  in  which  he 
dants  as  co-owners.  'Ike  City  of  Mobile^  had  superintended  the  discharge  of  their 
L.  R.  4  A.  &  E.  191.  The  provisions  of  cargoes.  The  Parkdale,  [19,^1^  P.  53.  See 
the  section  do  not  enable  a  counterclaim  Best  v.  Saunders,  3  M.  &  R.  4. 
on  behalf  of  an  owner  of  cargo  to  be  set  up  (A)  Sect.  745  and  sched.  xxii. 

A.P.  14 
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or  liabilities 
properly 
incurred  on 
account  of 
the  ship. 


Set-oflf. 


Master  is  not 
entitled  to 
double  pay. 


the  2nd  sub-section  of  the  same  167th  section  that  the  master  of  a 
ship  and  every  person  lawfully  acting  as  master  of  a  ship  [by  reason 
of  the  decease  or  incapacity  from  illness  of  the  master  of  the  ship] 
shall,  so  far  as  the  case  permits,  have  the  same  rights,  liens,  and 
remedies  for  the  recovery  of  disbursements  or  liabilities  properly  made 
or  incurred  by  him  on  account  of  the  ship  as  a  master  has  for 
the  recovery  of  his  wages  (t).  By  the  3rd  sab-section  of  the  167th 
section  of  the  Merchant  Shipping  Act,  1894,  it  is  provided  that  if  in 
any  Admiralty  proceeding  in  any  Court  having  Admii*alty  jurisdiction, 
touching  the  claim  of  a  master  in  respect  of  wages,  or  of  such  disbursements 
or  liabilities  as  aforesaid,  any  right  of  set-off  or  counterclaim  is  set  up,  the 
Court  may  enter  into  and  adjudicate  upon  all  questions  and  settle  all 
accounts  then  arising  or  outstanding  and  unsettled  between  the  parties  to 
the  proceeding,  and  may  direct  payment  of  any  balance  found  to  be  due. 

As  the  master  is  now  put  into  the  same  position  as  the  seaman  with 
respect  to  the  recovery  of  his  wages,  whatever  has  been  said  above  as  to 
the  recovery  of  seamen's  wages  applies  to  the  master,  and,  so  far  as  the 
case  permits,  he  has  the  same  rights  for  the  recovery  of  his  wages  as  are 
given  to  seamen  by  the  Merchant  Shipping  Act,  1894.  Thus  it  would 
seem  that  he  is  subject  to  the  restrictions  contained  in  the  165th  section 
of  that  Act  in  all  the  cases  where  the  section  now  applies  (k). 

It  was  also  for  a  time  considered  that  the  master  was  entitled  to  double 
pay  under  the  187th  and  191st  sections  of  the  Merchant  Shipping  Act, 
1854  (Z),  now  replaced  by  sects.  135  and  167  of  the  Merchant  Shipping  Act, 
1894  (m) ;  but  former  decisions  of  the  Court  of  Admiralty  to  this  effect 
have  not  been  followed,  and  it  is  now  laid  down  as  law  that  sect.  191  of 
the  Merchant  Shipping  Act,  1854,  conferred  no  other  rights  on  masters 
than  rights  for  the  recovery  of  their  wages,  and  that  the  statutory  right 
to  recover  double  pay  under  the  187th  section  was  neither  such  a  right 
nor  a  remedy  for  the  recovery  of  wages  (n).  As  the  Act  of  1894  is  a 
consolidation  Act,  the  corresponding  sections  of  that  Act  would  probably 
be  similarly  construed  by  the  Court  {o). 


(t)  This  sub-section  is  a  reproduction  of 
the  corresponding  portion  of  sect.  1  of  the 
repealed  M.  S.  Act,  1889  (52  &  58  Vict, 
c.  46).  That  Act,  known  as  Sir  Charles 
Hallos  Act,  waspassed  after  it  had  been 
decided  in  the  House  of  Lords,  in  the  case 
of  27ie  Sara,  14  App.  Cas.  209,  that  the  law 
existing  previously  to  its  passing  did  not 
confer  on  the  master  a  maritime  lien  for 
his  disbursements.  (See  pogt,  p.  216,  n.  (a). 
As  to  what  are  '*  liabilities  properly  made 
or  incurred  by  the  master  on  account  of  the 
ship  "  within  the  section,  see  TTut  Ripon 
City,  [1897]  P.  226  ;  The  Castlegate, 
[18931  A.  C.  38;  The  OHenta,  [1894]  P. 
271,  [1895]  P.  49.  See  also  The  lurgot, 
IIP.  D.  21  ;  The  Durham  City,  14  P.  D. 
85  ;  The  Beeswing.  5  Asp.  484,  and  in/ray 
p.  217,  n.  (e)  ;  Ihe  Beinbeck,  6  Asp.  366  ; 
77ie  Red  Sea,  [1895]  P.  293,  300. 

{k)  Ttie  Blakeney,  Swa.  428  ;  and  post, 
p.  215.  As  to  when  a  reasonable  notice 
is    reqmred    before    a   master   can    be 


dismissed,  see  Oreen  v.  Wright,  1  C.  P.  D. 
691.  And  as  to  the  power  of  the  Admi- 
ralty Division  to  remove  and  appoint 
masters  in  certain  cases,  seentpra,  p.  29. 

(0  Suffra,  p.  208. 

(wt)  Supra,  p.  209. 

(h)  See  ne  Anna,  12  P.  D.  118,  where 
a  Divisional  Court  of  the  Admiralty  Divi- 
sion declined  to  follow  77ie  Princess 
Helena,  Lush.  190 ;  and  Tfie  Feronia^ 
L.  B.  2  A.  &  E.  65, 77.  It  was  also  formerly 
held  that  the  master  was  entitled  to  com- 
pensation for  a  reduction  in  theaUowanee 
of  provisions  under  the  223rd  section  of 
the  Act  of  1854  (Tlie  Josephine,  Swa.  152)  ; 
but  it  would  seem  that,  having  regard  to 
the  decision  in  Tlie  AHtui,  the  niling  in 
the  case  of  Tlte  Josephine,  so  far  as  it 
relates  to  master's  claims,  would  not  be 
now  followed. 

(o)  It  should,  however,  be  noticed  that 
in  the  167th  section  of  the  Act  of  1894  it 
is  not  so  distinctly  stated  as  in  the  cor- 
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A  master^s  claim  for  disburaements  on  acconnt  of  the  ship  is  for  the  most 
part  pat  upon  the  same  footing  as  his  wages.  He  has  a  maritime  lien  for 
his  disbursements  properly  made  or  incurred  by  him  on  account  of  the 
ship,  and  not  merely  a  right  to  proceed  for  their  i^ecovery  in  Admiralty  (;;). 
Before  the  statutory  provision  now  in  force,  enabling  the  master  to  recover 
in  respect  of  liabilities,  nothing  would  in  general  be  allowed  as  a  disburse- 
ment which  had  not  been  actually  paid(g)  :  but  liabilities  incurred  by  the 
master  for  the  use  of  the  ship  in  respect  of  items  not  paid  at  the  time  of 
the  institution  of  the  action  in  some  cases  were  pronounced  for,  subject  to 
a  reference  to  the  registrar  and  merchants  (r).  The  amount  of  the  items, 
however,  in  such  cases  was  not  paid  over  to  the  master,  unless  in  cases  of 
consent,  untU  vouchers  had  been  produced  in  the  registry,  showing  that 
such  amounts  had  been  actually  disbursed  by  the  master  (s).  The  fact 
that  the  master  is  also  part-owner  does  not  preclude  him  from  suing  in  the 
Court  (/). 

Xo  distinction  has  been  drawn  in  what  has  been  said  above  between 
claims  by  those  serving  on  board  British  ships,  and  claims  either  by 
foreigners  or  by  British  subjects  against  foreign  vessels  which  happen  to  be 
in  the  ports  of  this  kingdom.  The  Court  of  Admiralty,  administering  a 
part  of  the  maritime  law  of  the  world,  possessed  a  competent  jurisdiction 
to  adjudicate  in  such  cases  (n),  and  this  jurisdiction  is  now  vested  in  the 
Admiralty  Division.  At  the  same  time  the  exercise  of  this  jurisdiction  is 
discretionary  with  the  Court,  and  if  the  consent  of  the  representative  of  the 
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responding  section  of  the  Act  of  1854,  that 
the  rights  given  to  the  master  are  the 
same  as  those  the  seaman  has  •'/#»/•  the 
reciixery  of  hin  wagfiny 

(//)  The  M.  S.  Act,  1894.  s.  167.  The 
master  was  supposed  to  have  had  a  mari- 
time lien  for  his  disbursements  under  the 
lOth  section  of  the  Admiraltv  Court  Act, 
1861,  until  the  decision  of  the  House  of 
Lords  in  TIte  Sara,  14  App.  Cases,  209, 
decided  the  contrary.  See  Ilie  Mary  A  nn, 
L.  R.  I  A.  &  E.  8  ;  neFairport,  8  P.  D. 
51,  53 ;  In  re  The  R'lo  (rrande  do  Sul 
Steamship  Co. ^  5  Ch.  D.  282.  now  overruled. 

Cq)  7 he  atieftain,  Br.  &  L.  104  ;  The 
Edwin,  Br.  &  L.  281.  In  ne  James  Sed- 
don^  L.  R.  1  A.  &  E.  62,  the  expenses  of 
the  master  in  defending  himself  against 
a  false  charge  of  murder  made  against 
him  abroad  by  some  of  the  crew,  and  also 
a  sum  of  10/.  forfeited  by  him  by  reason 
of  his  not  appearing  to  prosecute  his 
accusers  on  a  charge  of  perjury,  were 
allowed  as  disbursements  on  account  of 
the  ship ;  and  as  to  what  are  disburse- 
ments, see  also  the  jmlgment  in  77*<?  Fero- 
nia,  L.  R.  2  A.  &  E.  6.5. 

(r)  ne  FairjHfrt,  8  P.  D.  48;  77ie 
Limerick,  1  P.  D.  292. 

(#)  See  Maude  &  PoUock*s  Merchant 
Shipping,  4th  ed.  vol.  i.  p.  124  ;  and  the 
cases  cited  supra,  p.  210,  n.  (/).  See  also 
77te  Dora  TitUy,  5  Asp.  550.  It  fre- 
quently happens  that  the  master  is  liable 
upon  biUs  of  exchange  which  he  has  drawn 
npon  his  owners,  and  which  have  been 
dishonoured.     In  such  cases  it  was,  even 


before  the  Act  of  1889,  the  practice  to 
allow  the  master  the  amounts  of  such  bills 
though  not  paid,  and  to  direct  that  the 
master's  claim  be  uot  paid  out  of  the 
registry  until  such  bills  have  been  paid 
and  deposited  in  the  registry.  7'he  Red 
Rose,  2800  and  2848,  21st  July,  1866, 
registrar's  rep<»rts.  This  practice  was 
confirmed  by  Sir  Robert  Phillimore.  in 
The  Feronia  (3649),  L.  R.  2  A.  A:  E.  66, 
upon  exception  being  taken  to  the  regis- 
trar's report.  For  an  instance  where  a 
master  who  had  become  liable  to  pay  a 
dishonoured  bill  of  exchange  dmwn  on 
the  charterers  of  his  ship,  was  held  entitled 
to  enforce  his  lien  for  disbursements,  and 
to  recover  the  amount  of  the  bill  in  a  suit 
in  rem  for  disbursements,  notwithstanding 
that  the  action  was  not  brought  by  him 
until  after  judgment  had  been  recovered 
against  him  on  the  bill,  see  The  FairpoH, 
8  P.  D.  48. 

(0  The  Feronia,  L.  R.  2  A.  &  E.  65  ; 
TJie  Daring,  L.  R.  2  A.  &  E.  260.  But 
where  the  master  and  part-owner  of  a 
foreign  ship  has  ordered  necessaries  for  the 
ship,  and  become  liable  to  pay  for  them, 
the  pei-sons  by  whom  the  necessaries  were 
supplied  are  entitled  to  be  paid  for  the 
necessaries  out  of  the  proceeds  of  the  ship 
and  freight  in  priority  to  the  claim  of  the 
master  for  wages  and  disbursements. 

(tf)  The  jurisdiction  is  not  oustetl  even 
by  an  express  provision  in  the  articles 
binding  the  seamen  to  go  before  the 
tribunal  of  the  country  to  which  the  ship 
belongs.     The  Leon  XI IL,  8  P.  D.  124. 
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government  to  which  the  vessel  belongs  is  withheld,  upon  reasonable  grounds 
being  shown  (f),  the  Court  may  decline  to  exercise  its  authority  {x)  ;  and 
where  the  Court  has  exercised  this  discretion,  the  Court  of  Appeal  will 
refuse  to  overrule  it,  unless  it  has  been  exercised  on  wrong  principles,  or 
wrongly  or  unfairly  (y).  In  all  cases,  however,  it  is  indispensable  that  notice 
of  the  intended  proceeding  should  be  given  in  the  first  instance  to  the  repre- 
sentative of  the  foreign  government,  although  the  Court  does  not  feel  impera- 
twely  bound  to  act  in  accordance  with  the  views  that  may  be  entertained 
by  such  representative  {z).  In  cases  of  great  hardship,  where  a  vessel  is  sold 
under  decree  of  the  Court,  and  neither  master  nor  mariner  left  with  any  means 
of  subsistence,  the  Court  might  proceed  in  face  of  the  consul's  protest  (a). 

The  fact  of  the  plaintiffs  being  British  subjects  will  not,  if  they  have 
bound  themselves  by  a  foreign  contract,  induce  the  Court  to  entertain  the 
action,  as  in  such  a  case  it  is  the  nationality  of  the  vessel  proceeded  against, 
and  not  the  nationality  of  the  individual  seaman  suing  for  his  wages,  that 
must  regulate  the  procedure  (/>). 

By  Order  V.,  rule  16  (88)  of  the  Rules  of  Court  now  in  force,  it  is 
provided  that  in  an  action  of  wages  in  rem  against  a  foreign  vessel  the 
afiidavit  to  lead  the  warrant  shall  state  that  notice  of  the  commencement 
of  the  action  has  been  given  to  the  consul  of  the  state  to  which  the  vessel 
belongs,  if  there  be  one  resident  in  London,  and  a  copy  of  the  notice  shall 
be  annexed  to  the  affidavit.  It  is  further  provided  by  Order  V.,  rule  17(39) 
of  the  same  Rules,  that  the  Court  or  a  judge  may  in  any  case,  if  he  or 
they  think  fit,  waive  the  service  of  the  notice.  Where  the  foreign  repre- 
sentative does  not  interfere,  the  Court  will  consider  that  it  has  his  indirect 
sanction,  and  the  cause  is  allowed  to  proceed  as  a  matter  of  course  (r). 


(r)  See  ITie  Lean  XIIL,  8  P.  D.  121, 

124. 

(a?)  Tlie  Ooluhchick,  1  W.  Rob.  154; 
The  Mfia,  L.  R.  2  A.  &  E.  44,  2  P.  C.  38. 
If  the  foreign  consul  objects,  by  protest,  to 
the  prosecution  of  the  suit,  the  Court  wiU 
determine,  according  to  its  discretion, 
judicially  exercised,  whether,  having 
i*egard  to  the  reasons  advanced  by  the 
consul,  and  the  answers  to  them  offered 
on  the  part  of  the  plaintiff,  it  is  fit  and 
proper  that  the  suit  should  proceed  or  be 
stayed.     77te  Miia,  L.  R.  2  P.  C.  38. 

(y)  J7te  Jenny  Lind,  L.  R.  8  A.  &  E. 
529. 

{:)  The  OoluhchicU,  1  W.  Rob.  143.  In 
lite  Herzogln  Marie ^  Lush.  292,  no  notice 
had  been  given,  and  the  owners  having 
appeared  under  protest,  and  the  consul 
protesting  against  the  prosecution  of  the 
claim  for  wages  by  the  master,  the  suit 
was  dismissetl,  but  without  costs.  In  Tlie 
Octariej  Br.  &  L.  216,  the  suit  was  also  dis- 
missed on  the  consul's  protest.  In  Tfie 
Tinior,  12  W.  R.  219,  the  consul  having  in- 
tervened, and  the  shipowners  consenting, 
the  Court  ordered  the  proceeds  in  Court  to 
be  paid  to  the  consul,  he  undertaking  to 
apportion  them  amongst  the  parties  en- 
titled. In  that  case  Dr.  Lushington  said  : 
"  A  motion  on  behalf  of  a  foreign  consul 
that  the  amount  claimed  in  a  suit  for 


wages  by  seamen  belonging  to  the  country 
which  he  represents,  may  be  paid  to  him 
for  their  use,  is,  under  circumstances  like 
the  present,  granted  as  of  course.  If  the 
consul  objects  to  the  Court  entertaining  a 
suit  of  this  nature,  the  Court  always 
orders  that  the  suit  be  discontinued  ;  and 
if  the  consul  himself  undertakes  to  do 
justice  between  the  parties,  the  Court  is 
always  satisfied  with  that  assurance,  and 
transfers  the  matter  to  him  altogether.*' 

(«)  The  Mllford,  Swa.  362,  3t»6.  The 
Court  has  power  to  inquire  into  the 
reason  given  by  the  consul,  and  will  aUow 
his  allegations  to  be  contradicted,  and  if 
in  any  case  the  consul  merely  protested 
without  giving  any  reasons,  the  Court 
would  probably  proceed  with  the  suit. 
See  Tlie  Leon  A'lIL,  8  P.  D.  121,  124. 
In  that  case  a  formal  protest  stating  the 
facts,  and  containing  reasons  why  the 
Court  should  not  exercise  its  jurlsdictioiL, 
was  made  by  the  consul. 

(b)  The  Mm,  L.  R.  2  P.  C.  38  :  The 
Leon  XIIL,  8  P.  D.  121.  Where  the  sea- 
man has  entered  into  foreign  articles,  the 
Court  will  readily  infer  that  he  has  agreed 
to  abide  by  the  decision  of  the  tribunals 
of  the  state  to  which  the  foreign  ship 
belongs. 

(c)  ne  Jfil/ord,  Swa.  362  ;  Tfie  Oct n vie, 
Br.  &L.  215,217. 
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The  master  of  a  foreign  ship  has  a  right  to  proceed  for  his  wages  in  the 
Courts  of  Admiralty  jurisdiction  here,  although  by  the  law  of  his  flag  he 
may  have  no  lien  upon  the  ship  or  ireight  for  his  wages,  the  question 
being  one  of  remedy,  and  therefore  governed  by  the  lex  fori  (d).  But  any  The  lex  fori 
question  as  to  the  contract  must  be  determined  either  by  the  law  of  the  determines 
place  where  the  contract  is  made,  or  by  the  law  of  the  flag  ;  but  as  the 
contract  is  usually  made  within  the  jurisdiction  of  the  country  to  which  the 
ship  belongs,  the  question  must  in  most  cases  be  decided  by  the  municipal 
law  of  that  country  {e). 

Alien  enemies  may  sue  in  the  Court  for  wages  earned  by  them  as   Suits  by  alien 
mariners  on  a  voyage  to  this  country  under  the  protection  of  a  licence  (/) ;    ^cni^es. 
where,  however,  the  voyage  is  illegal,  the  seamen,  unless  they  are  in  no 
way  implicated  in  the  illegal  act,  cannot  recover  their  wages  (//)• 


(j[)  rJtp  Milford,  Swa.  362—366  ;  Tlte 
Jonatlutn  OinMue^  Swa.  524 — 526,  in 
which  the  191st  section  of  the  M.  S.  Act, 
1 854,  was  held  to  extend  to  the  master  of 
a  foreign  ship  who  had  shipped  as  mate 
the  remedy  in  rem  which  was  previously 
confined  to  seamen.  In  like  manner  the 
10th  section  of  the  Admiralty  Court  Act, 
1861,  the  terms  of  which  are  suflSciently 
wide  for  the  purpose,  would  be  held  to 
apply  to  foreign  masters  and  seamen. 
The  master  has  a  lien  for,  and  can  enforce 
his  claim  for  wages  in  a  Vice- Admiralty 
Court,  whatever  may  be  the  municipal 
law  of  the  colony.  The  Ii4tjah  ofCorhht^ 
Swa.  473—476.  By  the  M.  S.  Act,  1894, 
s.  265,  '*  Where  in  any  matter  relating  to 
a  ship,  or  to  a  person  belonging  to  a  ship, 
there  appears  to  be  a  conflict  of  laws,  then 
if  there  is  in  this  part  of  this  Act  any 
provision  on  the  subject  which  is  hereby 
expressly  made  to  extend  to  that  ship,  the 
case  shall  be  governed  by  that  provision, 
and  if  there  is  no  such  provision,  the  case 
.shall  be  governed  by  the  law  of  the  |)ort 
[or  place,  sect.  742]  at  which  such  ship  is 
r^stered." 

[e)  Tlie  Johann  Friedenrh,  1  W.  Rob. 
37,  38.  And  as  to  the  general  question, 
see  Don  v.  Lippmun,  5  CI.  &  F.  1  ;  4  Philli- 
more's  International  Law,  2nd  ed.  505, 539  ; 
Westlake's  Private  International  Law,  ss. 
210,  211  ;  Story's  Conflict  of  Laws,  3rd  ed. 
s.  323  ;  IMnjd  v.  Gtiiheti,  L.  K.  1  Q.  B. 
115,  33  L.  J.  Q.  B.  241,  H5  Id.  74.  See 
fupra^  pp.  63 — 66.  And  as  to  the  meaning 
of  the  word  "  dollar,"  see  7'he  Xfmpareil^ 
Br.  k  L.  355.  The  Court  formerly  seems 
to  have  declined  to  administer  the  foreign 
law,  and  the  difficulty  of  administering 
the  lex  loci  contractus  was  one  of  the 
grounds  upon  which  the  Court  reserved 
to  itself  a  discretion  as  to  entertaining 
claims  by  foreign  seamen.  The  Goluhch  ick, 
1  W.  Eob.  143—148.  In  T/ie  Omrtney, 
Edwards,  239,  the  Court  declined  to 
entertain  a  claim  for  three  months' 
advance  pay,  payable  by  the  law  of  the 
United  States,  considering  (the  claim 
being  one  not  arising  out  of  the  general 
aritime  law)  that  it  had  not  jurisdiction 


to  enforce  a  municipal  regulation  of  that 
country,  at  the  same  time  intimating  that 
if  the  regulations  had  been  embodied  in 
the  contract  so  as  to  compose  a  part  of  it, 
the  Court  might  have  been  empowered  to 
deal  with  the  claim.  There  was  a  further 
reason  in  that  case  why  the  Court  should 
not  interfere,  as  the  money  was  by  the 
municipal  regulations  payable  in  the  first 
instance  to  the  consul,  and  by  him  in  a 
certain  event,  and  in  part  only,  to  the 
seaman,  so  that  the  claim  was  in  reality 
by  the  consul.  In  Tlie  Wilhelm  Frederick^ 

1  Hagg.  138,  the  Court  sanctioned  a  pay- 
ment of  wages  under  the  general  law,  the 
shiix>wnei*8  having  disclaimed  an  agree- 
ment by  the  seamen  not  to  take  pro- 
ceedings in  foreign  ports,  or  until  the 
ship  should  return.  As  the  Court  has 
now  power  to  deal  with  special  con- 
tracts (the  Admiralty  Court  Act,  1861. 
8.  10),  it  is  conceived  that  it  would 
enforce  the  municipal  regulations  of  the 
foreign  state  in  favour  of  a  seaman,  so  far 
as  they  relate  to  the  contract  and  not 
to  the  remedy,  and  would  not  merely 
administer  the  general  maritime  law.  In 
The  f'/tion.  Lush.  128,  the  claim  included 
an  extra  month's  wages,  and  passage 
money  to  France,  as  due  to  the  seamen 
by  the  law  of  France,  and  also  a  claim  by 
the  consul  for  half  the  wages  due  to 
deserters  at  the  time  of  desertion,  as 
thereby  by  the  law  of  France  forfeited  to 
the  French  Government,  and  no  objection 
seems  to  have  been  taken  to  the  claim. 
So  in  The  Madonna  d^  Idra,  1  Dods.  37. 
Lord  Stowell  held  subsistence  money  of 
foreign  seamen  till  their  return  to  be  part 
of  their  wages.  See  Hie  Li  rietta,  8  P.  D.  209. 

(/)  Ihe  Maria  llterem,  1  Dods.  303  ; 
Vrow  Miiui^  1  Dods.  234. 

(jf)  As  to  running  a  blockade,  see  'Tlie 
Helen,  L.  K.  1  A.  &  £.  1  ;  or  carrying 
contraband,  Ex  parte  Charanxe,  34  L.  J. 
Bkcy.  17.  As  to  slave-trade  offences,  see 
The  Vangmrd,6C.  Rob.  207  ;  The  Malta, 

2  Uagg.  163.  As  to  Foreign  Enlistment 
Act  offences,  see  Buiion  v.  Pinkerton,  L.  R. 
2  Ex.  340;  'Jlie  JuMitia,  12  P.  D.  145; 
a  Neil  v.  Armdrong,  [1896]  2  Q.  B.  70  418. 
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Up  to  the  passing  of  the  Merchant  Shipping  Act,  1894,  the  Court  had 
under  the  10th  section  of  the  Admiralty  Court  Act,  1861,  jurisdiction 
over  a  claim  for  wages,  whatever  might  be  its  amount,  but  in  order  to 
discourage  the  institution  in  the  Court  of  suits  for  trivial  amounts,  it  was 
provided  by  the  same  section  that  if  the  plaintiff  in  any  such  cause  did  not 
recover  50Z.  he  should  not  be  entitled  to  any  costs,  charges,  or  expenses 
incuiTcd  by  him  therein,  unless  the  judge  should  certify  that  the  cause 
was  a  fit  one  to  be  tried  in  the  Court  (h).  This  section  is,  however,  so 
far  as  it  relates  to  costs,  now  impliedly  repealed,  and  the  costs  of  all  actions 
are  in  the  discretion  of  the  Court  (»). 

The  Court  of  Admiralty  of  the  Cinque  Ports  appears  to  have  the 
inhei-ent  jurisdiction  of  the  Court  of  Admiralty  in  disputes  as  to  seamen's 
wages  arising  within  the  jurisdiction  of  the  Cinque  Ports. 

The  8rd  section  of  the  County  Courts  Admiralty  Jurisdiction  Act, 
1868(A:),  provides  that  any  County  Court  having  Admiralty  jurisdiction 
shall  have  jurisdiction  and  all  powers  and  authorities  relating  thereto  to 
try  and  determine,  subject  and  according  to  the  provisions  of  that  Act  (/), 
as  to  any  claim  for  wages,  any  cause  in  which  the  amount  claimed  does  not 
exceed  the  amount  of  one  hundred  and  fifty  pounds,  and  any  cause  in 
respect  of  any  such  claim  as  aforesaid,  but  in  which  the  amount  claimed  is 
beyond  the  amount  limited  as  above  mentioned,  when  the  parties  agree  by 
a  memorandum  signed  by  them,  or  by  their  attorneys  or  agents,  that  any 
County  Court  having  Admiralty  jurisdiction  specified  in  the  memorandum 
shall  have  jurisdiction.  The  Passage  Court  of  Liverpool  and  the  City  of 
London  Court  have  the  same  jurisdiction  as  the  County  Courts  appointed 
to  have  Admiralty  jurisdiction  (w/),  and  the  jurisdiction  conferred  by  the 
section  may  be  exercised  either  in  rem  or  in  personam  (w). 


(//)  It  is  conceivetl  that  this  section, 
by  giving  the  Court  jurisdiction  over  any 
claiin  for  wages,  &c.,  implie<lly  repealed 
the  189th  section  of  the  M.  S.  Act,  1854,  so 
far  as  it  restricted  the  jurisdiction  of  the 
Admiralty  Court.  By  that  section  no 
suit  for  the  recovery  of  wages  under  the 
sum  of  50^  could,  except  in  certain  speci- 
fied cases,  be  instituted  in  the  Admiralty 
Court.  As  soon  as  the  amount  recoverable 
appeared  to  be  under  that  sum,  the  Court 
declined  jurisdiction  {llie  Harriett,  Lush. 
285  ;  T/t£  Blakeney,  Swa.  428),  although 
it  would  not  enter  into  a  preliminary 
invest  ij^tion  to  determine  the  question 
{TJte  yymph,  Swa.  86).  It  might,  perhaps, 
have  been  contended  that  the  18i>th  section 
of  the  M.  S.  Act,  1854,  and  the  10th  section 
of  the  Admiralty  Court  Act,  1861,  might 
be  i-ead  together,  and  that  their  joint 
operation  was  that  a  plaintiff  should  not 
be  entitled  to  costs,  even  in  the  cases 
excepted  from  the  operation  of  the  189th 
section  of  the  M.  S.  Act.  1854,  unless  the 
judge  should  certify.  But  the  difficultia^ 
attending  this  construction  were  very 
great.  It  would  probably  have  involved 
the  anomaly  that  a  master  might  be 
entitled  to  sue  in  the  Court  for  disburse- 
ments, though  not  for  wages,  and  that  a 


pilot,  who  is  not  a  seaman  within  the 
meaning  of  the  M.  t>.  Act,  1854  (see  sect. 
2),  and  a  foreign  seaman,  to  whom  it  is 
doubtful  whether  the  189th  section  applied 
(seey/w/vwv.  Chajtman,  5  C.  B.  N.  S.  481, 
28  L.  J.  C.  P.  6),  would  be  in  a  better 
position  as  to  suing  in  the  Court  than  a 
British  seaman.  Now,  however,  that  the 
M.  S.  Act,  1894,  has  been  passed  and  con- 
tains in  its  165th  section  similar  provisions 
to  those  in  the  M.  S.  Act,  1854,  s.  189,  the 
law  may  have  been  brought  back  to  what 
it  was  between  1854  and  1861  (see  /w/ra, 
p.  216). 

(/)  Garnett  v.  BraMey,  3  App.  Cases, 
944  ;  Tetwnt  v.  EUi*,  6  Q.  B.  D.  46 : 
R.  S.  C.  1883,  Order  LXV.,  rule  1  ;  and 
jHiitt,  Chapter  Costs. 

(A)  31  &  32  Vict.  c.  71. 

(/)  As  to  these  provisions,  and  the 
articular  Court  in  which  the  suit  is  to 
brought,  see  ////>//,  Chapter  County 
Court  Claims. 

(/«)  See  ftupra,  p.  13,  and  jw*^.  Chapter 
County  Court  Claims. 

(//)  The  Countv  Courts  Admiralty 
Jurisdiction  Act,  1869(32  &33  Vict.  c.  51, 
s.  3).  Having  regard  to  the  provisions  of 
the  165th  section  of  the  M.  S.  Act,  1894, 
the  same  question  as  to  the  curtailment 
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By  virtue  of  the  proviBions  of  the  last-mentioDed  Bection  a  County  Court 
having  Admiralty  jurisdiction  can,  it  would  seem,  in  a  suit  of  wages  enter- 
tain a  claim  for  damages  for  wrongful  dismissal  of  the  plaintiff  during  the 
term  of  his  engagement  (o),  and  apparently  the  words  of  the  section,  **  any 
claim  for  wages,"  include  any  claim  over  which  at  the  time  of  the  passing 
of  the  County  Courts  Admiralty  Jurisdiction  Act,  1868,  the  Court  of 
Admiralty  would  have  had  jurisdiction  in  a  cause  of  wages  (7^).  The 
section,  however,  did  not  give  the  Courts  to  which  it  applies  any  juris- 
diction over  claims  for  masters'  disbursements  (g')  ;  but  now  by  the  167th 
section  of  the  Merchant  Shipping  Act,  1894,  above  referred  to(r),  the 
Courts  in  question,  being  Courts  having  jurisdiction  over  claims  for  masters' 
wages,  have  obtained  jurisdiction  to  entertain  suits  in  respect  of  disburse- 
ments properly  made  or  incurred  by  a  master  or  a  person  acting  as  master 
within  the  section  on  account  of  the  ship  («). 

The  9th  section  of  the  County  Courts  Admiralty  Jurisdiction  Act,  1868, 
conferred  upon  the  Court  of  Admiralty  power  to  order  proeeedings,  which 
might  without  agreement  have  been  taken  in  a  County  Court  having 
Admiralty  jurisdiction,  to  be  taken  in  the  Court  of  Admiralty,  and  this 
power  is  now  transferred  to  and  vested  in  the  Admiralty  Division.  It  was 
held  that  the  effect  of  this  section  was  to  restore  to  the  Court  of  Admiralty 
its  inherent  jurisdiction  over  the  actions  there  mentioned  whenever  such 
jurisdiction  had  been  taken  away  by  previous  legislation,  and  consequently 
the  Admiralty  Division  had,  up  to  the  time  of  the  passing  of  the  Merchant 
Shipping  Act,  1894,  Admiralty  jurisdiction  in  all  actions  of  wages, 
irrespective  of  the  smallness  of  the  plaintiff's  claim,  and  therefore  any 
doubt  which  might  between  1854  and  1868  have  existed  as  to  the  juris- 
diction of  the  Court  of  Admiralty  to  entertain  a  cause  of  wages  where  the 
plaintiff  claimed  a  sum  less  than  50Z.  was  set  at  rest  by  its  provisions  (t). 
It  is,  however,  now  provided  by  the  165th  section  of  the  Merchant  Wages  suits 
Shipping  Act,  1894,  that  a  proceeding  for  the  recovery  of  wages  not  where  not 
exceeding  50/.  (u)  shall  not  be  instituted  by  or  on  behalf  of  any  seaman  r>orcla?med. 


of  tbe  jarisdiction  of  the  County  Courts 
haying  Admiralty  jurisdiction  would  seem 
now  to  arise  as  arises  in  respect  of  the 
jurisdiction  of  the  Admiralty  Division. 
See  in/raj  p.  216. 

(p)  TJie  Bleuing,  3  P.  D.  36,  where  the 
plaintiff  had  been  engaged  as  master  of 
a  fishing  smack  under  a  special  wages 
agreement  within  the  terms  of  the  M.  S. 
Act,  1873  (36  &  37  Vict.  c.  85,  s.  8). 

(jf)  See  Allen  v.  Garlnttt,  6  Q.  B.  D. 
165.  As  to  the  power  of  transfer  of 
County  Court  Admiralty  suits  to  the 
Admiralty  Division,  see  potty  Pbactice  : 
Tbaksfer,  &c. 

iq)  The  Dictator,  4  Asp.  19;  The 
BUssing,  3  P.  D.  35. 

(r)  Supra,  p.  210. 

($)  The  amount  of  the  disbursements 
or  liabilities  in  respect  of  which  a  suit  for 
disbursements  in  a  County  Court  having 
Admiralty  jurisdiction  may  be  brought  is 
not  in  terms  limited  by  the  section ;  but  it 
would  seem  to  be  a  question  yet  to  be 
decided,  whether  the  jurisdiction  of  a 
County  Court  having  Admiralty  jurisdic- 


tion over  claims  for  disbursements  is  not 
impliedly  by  the  wording  of  the  section 
made  subject  to  the  same  limitation 
as  to  amount  as  the  jurisdiction  of  such 
Courts  in  wages  claims. 

(0  See  The  Empress,  L.  R.  3  A.  &  E. 
502.  The  costs  of  all  such  actions  are 
now  in  the  discretion  of  the  Court,  so 
'much  of  the  section  as  relates  to  costs 
having  been  impliedly  repealed.  R.  S.  C, 
1883,  Order  LXV.,  rule  1.  Tenant  v. 
Ellis,  6  Q.  B.  D.  46. 

(u)  The  corresponding  section  (sect. 
189)  of  the  M.  S.  Act,  1854,  was  con- 
strued by  the  Judicial  Committee  of  the 
Privy  Council  not  to  take  away  the 
jurisdiction  of  a  Vice- Admiralty  Coiirt 
to  entertain  a  suit  for  seamen's  wages 
where  the  action  was  by  several  members 
of  the  crew  of  a  ship,  and  the  total  aggre- 
gate amount  of  the  claims  exceeded  50/., 
although  the  amount  due  to  each  seaman 
was  less  than  50/.  (7/mj  Ferret,  8  App. 
Cases,  329)  ;  and  the  same  construction 
would  probably  be  put  on  the  section  now 
in  force. 
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or  apprentice  to  the  sea  service  in  any  superior  Court  of  record  in  Her 
Majesty's  dominions,  nor  as  an  Admiralty  proceeding  in  any  Court  having 
Admiralty  jurisdiction  in  these  dominions,  except  (1)  where  the  owner  of 
the  ship  is  adjudged  bankrupt ;  or  (2)  where  the  ship  is  under  arrest  or  is 
sold  by  the  authority  of  any  such  Court  as  aforesaid  ;  or  (3)  where  a  Court 
of  summary  jurisdiction  acting  under  the  authority  of  this  Act  refers  the 
claim  to  any  such  Court ;  or  (4)  where  neither  the  owner  nor  the  master  of 
such  ship  is  a  resident  within  twenty  miles  of  the  place  where  the  seaman 
or  apprentice  is  discharged  or  put  ashore  {x).  Having  r^ard  to  the  fact 
that  this  section  is  on  the  statute  book  later  in  date  than  the  Admiralty 
Court  Act,  1861,  and  the  County  Courts  Admiralty  Jurisdiction  Act, 
1868,  a  question  would  seem  to  arise  for  judicial  decision  whether  the 
jurisdiction  of  the  Admiralty  Division  and  of  the  County  Courts  having 
Admiralty  jurisdiction  where  less  than  50/.  is  claimed  for  seamen's  wages  is 
not  now  taken  away  by  this  last-mentioned  section  of  the  Act  of  1894, 
except  in  the  cases  mentioned  in  the  section  in  question  (y). 

The  seaman  has,  by  the  law  maritime,  a  lien  on  the  ship  and  freight  for 

his  wages  {z)^  and  now  by  statute  a  master  has  a  lien  on  her  and  her 

ireight  for  his  wages  and  disbursements  (a).    The  lien  exists  in  the  case  of 

a  master,  innoc<^nt  himself,  who  has  been  appointed  by  a  person  who  has 

fraudulently  obtained  possession  of  the  ship,  the  lien  depending  upon  the 

services  rendered  (b),  and  it  covers  the  whole  ship,  one  part  as  well  as 

Not  destroyed  another,  and  no  one  part  more  than  another  (c).     This  lien,  being  a 

mortgage  of     maritime  lien,  is  not  destroyed  by  the  hypothecation  or  mortgage  of  the 

the  ship.  ship,  or  by  her  sale  to  a  band  fide  purchaser  without  notice  (d),  and  can  be 

enforced  against  the  ship  on  account  of  which  the  disbursements  or 


The  maritime 
lien  for 
wages. 


(j;)  A  section  in  similar  terms  to  this 
section  (i.e.^  seqt.  189)  was  contained  in 
the  M.  S.  Act,  1854. 

(y )  As  the  title  of  the  M.  S.  Act,  1 894,  is 
"  An  Act  to  consolidate  enactments  relat- 
ing to  Merchant  Shipping,"  the  effect  of  a 
consolidation  Act  on  previous  enactments 
relating  to  jurisdiction  would  probably 
have  to  be  considered  in  construing  the 
section.  See  Mitc/iell  v.  Simpson^  25 
Q.  B.  D.  183. 

(2)  7he  Syditey  Cove,  2  Dods.  11,  13  ; 
Tlie  Margaret,  3  Hagg.  238,  240  ;  The 
Jfeliance,  2  W.  Rob.  123;  In  re  The 
Great  Eastern  SteamMp  Company ,  5 
Asp.  511.  The  lien  attaches  on  freight 
due  from  sub-charterers  to  the  charterers 
of  the  ship.  The  Andalina,  12  P.  D.  1. 
As  to  the  lien  on  freight  being  an  incident 
of  the  lien  on  the  ship,  see  Ihe  Castlegate, 
[1893]  A.  C.  38. 

(a)  The  167th  section  of  the  M.  S.  Act, 
1894,  sub-8.  2.  Up  to  the  decision  of  the 
House  of  Lords  in  The  Sara,  14  App. 
Cases,  209,  it  had  been  supposed  that  a 
lien  had  been  conferred  by  the  10th  and 
13th  sections  of  the  Admiralty  Court  Act, 
1861  {llie  Mary  Ann,  L.  R.  1  A.  &  E.8  ; 
Tlie  Fair  port,  8  P.  D.  48  ;  InreRiv  Grand 
do  Sul  Steamship  Co,,  6  Ch.  D.  282,  286)  ; 
but  the  case  of  77ie  Sara  having  decided 
against  the  existence  of  the  lien,  the  M.  S. 


Act,  1889  (52  &  53  Vict.  c.  46),  was  passed, 
the  1st  section  of  which  is  now  reproduced 
in  substance  in  sect.  167,  sub-sect.  2,  of 
the  Act  of  1894,  above  referred  to. 

(b)  77ie  Edwin,  Br.  &  L.  281. 

(r)  Tlie  Xeptnne,  1  Hagg.  227—238. 

id)  The  Sydney  Core,  2  Dods.  11,  13 ; 
TJie  Margaret,  3  Hagg.  288,  240  ;  The 
BatMvia,  2  Dods.  500  ;  The  Xymph^ 
Swa.  86;  Tlie  Bengal,  8wa.  468;  The 
aiieftain,  Br.  &  L.  212;  'Jhe  Fairjwrt, 
8  P.  D.  48  ;  Tfie  Ripon  aty,  [1897]  P. 
226,  at  p.  243.  "  Where  a  man  purchases 
a  ship,  he  takes  it  with  all  the  liabilities 
that  attach  to  it  in  law.  If  the  ship  be 
sold,  she  is  always  subject  to  any  demand 
for  seamen's  wages  for  fvny  period  of  time 
during  which  the  law  allows  a  suit  to  be 
brought.  She  is  subject  to  a  bottomry 
bond,  and  to  a  demand  for  salvage  ;  there- 
fore it  becomes  the  duty  of  those  who 
purchase  ships  to  take  care  with  whom 
they  deal."  Per  Dr.  Lusbington,  in  The 
Nymph,  Swa.  86.  **A  maritime  lien  is 
not  indelible,  and  may  be  lost  by  negli- 
gence or  delay  where  the  rights  of  third 
parties  may  be  compromised;  but  where 
reasonable  diligence  is  used,  and  the  pro- 
ceedings are  luid  in  good  faith,  the  lien 
travels  with  the  thing  into  whatsoever 
possession  it  may  come."  The  Fairport, 
8  P.  D.  55,  2>er  Sir  Robert  Phillimore. 
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liabilities  were  properly  (a)  made  or  incurred,  though  such  disbursements 
or  liabilities  were  made  or  incurred  on  the  credit  of  persons  in  the 
possession  of  the  ship,  with  the  consent  of  the  registered  owners,  and  not  on 
the  credit  of  the  registered  owners  themselves  (/).     It  takes  precedence  of 


{e)  "Where  the  liabilities  in  respect  of 
which  the  action  is  brought  have  not  been 
properly  incurred  by  the  master  on  account 
of  the  ship  in  the  ordinary  course  of  his 
employment,  the  lien  does  not  attach. 
7he  Qutlegate,  [1893]  A.  C.  88;  The 
OrietUa,  [1894]  P.  271,  [1895]  P.  49.  See 
77ie  Turgot,  11  P.  D.  21  ;  llie  Biprni  City, 
[1897]  P.  226,  at  pp.  233,  238,  239.  In 
the  case  of  77/ <?  QutUegate  an  action  of 
disbursements  in  rem  was  brought  by  the 
master  of  a  steamship  in  the  Court  of 
Admiralty  of  Ireland  after  the  passing  of 
the  M.  S.  Act,  1889,  against  the  steamship 
under  the  following  circumstances :  By 
the  time  charter  of  the  steamship  it  was 
agreed  that  the  owners  should  provide 
and  pay  for  all  the  provisions  and  wages 
of  the  master,  officers,  and  crew,  maintain 
the  ship  in  an  efficient  state  in  huU  and 
machinery,  and  pay  for  the  insurances  on 
the  ship  and  the  engine  stores,  but  that 
the  charterers  should  provide  and  pay  for 
all  coals,  port  charges,  and  all  other 
charges  whatsoever,  and  further  that  the 
master,  though  appointed  by  the  owners, 
should  be  under  the  orders  and  directions 
of  the  charterers  as  regards  employment, 
agencies,  and  other  arrangements.  In  the 
course  of  a  voyage,  whilst  the  charter  was 
in  force,  it  became  necessary  to  procure 
coals  for  the  ship  to  enable  her  to  prose- 
cute the  voyage,  and  the  master,  although 
he  had  notice  of  the  terms  of  the  charter- 
party,  obtained  the  coals  and  drew  a  bill 
of  exchange  on  the  charterers  for  their 
value.  The  bill  having  been  dishonoured, 
the  master  brought  the  action  to  recover 
the  amount  of  it  as  a  liability  properly 
incurred  on  account  of  the  ship  under 
the  statute.  The  Court  of  Admiralty  in 
Ireland  made  a  decree  in  favour  of 
the  validity  of  the  plaintifTs  claim, 
declaring  that  he  had  a  maritime  lien  for 
its  amount  on  funds  in  Court  represent- 
ing the  ship  and  freight.  This  decree 
vras  reversed  by  the  Court  of  Appeal  in 
Ireland,  and  on  appeal  to  the  House  of 
Lords  the  decision  of  that  Court  was 
affirmed,  the  House  of  Lords  holding  that 
the  liability  was  not  a  liability  properly 
incurred  within  the  meaning  of  the 
statute,  the  master  not  having  had  autho- 
rity from  his  owners  to  incur  the  liability, 
and  being  in  fact;  by  the  terms  of  his 
employment,  debarred  from  incurring  it 
on  their  personal  account.  See  Tlie  Ripon 
aty,  [1897]  P.  226,  at  pp.  246,  247.  Ue 
Orients,  [1894]  P.  271,  [1895]  P.  49,  was 
also  a  case  where  the  terms  of  the  statute 
by  which  a  maritime  lien  is  given  to  the 
master  in  respect  of  liabilities  "  properly 
incurred  on  account  of  the  ship,"  were 
not  complied  with.    It  was  an  action  of 


disbursements  brought  by  the  master  of  a 
steamship  against  the  steamship,  claiming 
to  recover  the  price  of  coals  supplied  to 
the  steamship  when  lying  in  her  home 
port,  where  ner  owners  were  resident. 
The  coals  had  been  contracted  for  by  the 
owners  of  the  steamship  and  were  not 
ordered  by  the  master,  but  after  they  had 
been  supplied  the  master,  at  the  request 
of  his  owners,  drew  oills  of  exchange  for 
their  price,  and  on  the  bills  being  dis- 
honoured commenced  his  action  of  dis- 
bursements, alleging  that  he  had  incurred 
liabilities  on  behalf  of  the  owners  of  the 
steamship  for  the  coals  in  question  supplied 
to  and  necessary  for  the  use  of  the  ship.  The 
suit  was  defended  by  the  mortgagees  of 
the  steamship,  who  alleged  that  the  alleged 
liabilities  were  not  incurred  and  the  bills 
of  exchange  not  drawn  by  the  plaintiff 
acting  bona  fide  as  master  and  on  account 
of  the  ship,  and  in  the  ordinary  course  of 
his  duty  as  master,  but  the  said  liabilities 
were  incurred  and  the  bill  of  exchange 
drawn  for  the  purpose  of  attempting  to 
give  the  suppliers  of  the  coals  a  lien  on 
the  vessel  to  the  prejudice  of  the  mort- 
gagee. The  President  of  the  Admiralty 
Division  sustained  this  defence  of  the 
mortgagees,  and  gave  judgment  against 
the  plaintiff.  On  appeal  to  the  Court  of 
Appeal  this  decision  was  affirmed,  and 
the  following  observations  were  made  by 
Lord  Esher  in  delivering  judgment : 
*'  Here  no  disbursements  were  made  by 
the  master,  no  goods  were  ordered  by  the 
master  at  all,  no  liabilty  was  incurred  by 
the  master  in  respect  of  these  goods.  He 
is  not  liable  for  the  price  of  the  coals, 
though  it  may  be  that  the  bill  is  drawn 
for  the  exact  price.  What  he  has  done  is, 
at  the  request  of  the  owners,  to  make 
himself  drawer  of  the  bill  of  exchange, 
which  the  owners  were  to  accept ;  but  it 
does  not  make  the  master  liable  to  any- 
body, unless  the  owners  dishonour  the  bill 
when  it  becomes  due,  and  the  pro|>er 
notices  have  been  given.  That  is  not 
a  liability  in  respect  of  the  coals  ;  that 
is  a  liability  in  respect  of  the  bill  of 
exchange.  It  is  not  a  liability  incurred 
by  him  in  his  office  as  master,  but  by  his 
being  the  drawer  of  the  bill  at  the  request 
of  his  owners  irrespective  of  his  being 
m^^ter  " 

(/)  ne  Rijmn  City,  [1897]  P.  226,  in 
which  case  aU  the  previous  decisions  as  to 
the  enforcement  of  maritime  liens,  where 
the  ships  proceeded  against  had  been  in  the 
hands  of  pro  hnc  vice  owners,  are  reviewed. 
See  also  the  same  case  as  to  what  rights 
may  be  acquired  by  the  material  men  in 
respect  of  whose  claims  to  be  paid  for 
necessaries    supplied    to    the    ship    the 
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Ranks  after 
damage  and 
salvage. 


Lien  of 
master  as 
against  a 
bottomry 
bondholder. 


Or  as  against 
seamen. 


Lien  not 
destroyed  by 
fruitless  pro- 
ceedings in 
personam. 


claims  for  bottomry  or  necessaries  supplied  to  foreign  or  British  ships  {g\ 
and  of  payments  for  towage  and  for  light  and  dock  dues  charged  against 
the  8hip(^),  bat  it  ranks  below  maritime  liens  for  damage  done  by 
collision  (i),  and  for  salvage  rendered  subsequently  to  the  time  when  the 
wages  were  earned  (/r).  Between  the  holder  of  a  bottomry  bond  and  & 
claimant  for  wages  earned  on  the  same  voyage  on  which  the  bond  waa 
given,  no  distinction  is  to  be  drawn  between  the  portion  of  such  wagea 
earned  before  and  wages  earned  after  the  giving  of  the  bond  (T),  A  master, 
however,  cannot  compete  with  the  bondholder  for  his  wj^es  against  the 
ship,  when  he  hiis  bound  himself  personally  by  the  bond  ;  but  when  he  haa 
incurred  no  such  personal  obligation,  or  when  the  bondholder  will  not  be 
prejudiced  by  the  master  having  priority,  he  is,  as  against  the  bondholder, 
in  the  same  position  as  a  seaman  (in).  On  the  same  principle  it  was  held,, 
prior  to  the  decision  in  The  Heinrich  Bjom(n),  and  at  a  time  whea 
a  claim  for  necessaries  supplied  to  a  foreign  ship  was  supposed  to  confer  a 
maritime  lien,  that  the  master  of  a  foreign  ship,  who  was  also  a  part-owner 
of  the  ship  and  had  ordered  necessaries  in  this  country  for  the  ship,  could 
not  enforce  his  claim  for  his  wages  and  disbursements  {gainst  the  proceeds- 
of  the  ship  and  freight  in  opposition  to  the  claim  of  the  material  man  (o). 
Similarly  the  claim  of  a  master  for  his  wages  will  not  be  paid  in  priority  to 
any  part  of  a  mortgage  debt  on  the  ship  the  payment  of  which  the  master 
has  personally  guaranteed  to  the  mortgagees  ( p).  And  the  master  cannot 
compete  with  the  seamen  to  their  detriment  for  a  share  in  a  fund  which  is> 
insufficient  to  ineet  the  claims  of  both  (q). 

The  master  or  seaman  does  not  by  proceeding  in  personam  preclude  him- 
self from  enforcing  his  claim  in  an  Admiralty  action  in  rem,  and  though  he 
has  obtained  a  judgment  ifi  personam  for  his  wages  which  has  turned  out 
fruitless  by  reason  of  the  bankruptcy  of  the  owner,  he  may  nevertheless^ 
proceed  m  rem  against  the  ship  (r). 


master  baa  incurretl    the  liabilities   for 
which  the  statute  has  given  him  a  lien. 

(</)  The  precetlence  of  liens  is  to  be 
governed  by  the  tear  firri.  The  Unlon^ 
Lush.  128,  137. 

(A)  ne  Andallmi,  12  P.  D.  1. 

(/)  The  Benares,  7  No.  Ca..  Supp.  60  ; 
The  Linda  Flor,  Swa.  309  ;  The  Elin, 
8  P.  D.  39,  129. 

(k)  The  Selhia,  2  Ko.  Ca.  18;  The 
Guftaf,  Lush.  506,  508;  'Hie  Lijfey, 
Shipping  Gazette  Summary  for  1887. 
697.     See  Qtrgo  ex  Oalam,  Br.  &  L.  167. 

(/)  ne  UnUm,  Lush.  128—137,  dissent- 
ing from  the  opinion  intimated  in  llie 
Mary  Ann^  9  Jur.  94  ;  The  Janet  WHso-n^ 
Swa.  271  ;  and  The  Jonathan  Goodhue^ 
Swa.  524.  Where  the  wages  have  been 
earned  on  a  previous  voyage  to  that  on 
which  the  bond  was  given,  it  would  seem 
that  the  bottcimry  bondholder  has  priority 
over  the  claimant  for  wages.  The  Ho])e^ 
1  Asp.  663.  The  possessory  lien  of  a  ship- 
wright for  repairs  is  subject  to  maritime 
liens  attaching  to  the  ship  when  taken 
into  the  shipwright's  yard,  as  salvage  and 
mariners'  wages  then  due,  but  is  entitled 


to  preference  over  claims  for  wages  earned 
or  necessaries  furnished  subsequently* 
The  Qngtaf,  Lush.  506 ;  The  ImmaeoUita 
Concezlone,  9  P.  D.  37. 

(m)  lite  Jonathan  Ooodhve,  Swa.  524  ; 
The  Salaeia,  Lush.  545;  The  EtJward^ 
Oliver,  L.  R.  1  A.  &  E.  379  :  Tlie  Eugenie, 
L.  R.  4  A.  &  E.  123,  where  the  owners 
of  the  cargo  had  bought  up  the  bonds 
proceeded  on. 

(/i)  10  P.  D.  44,  nomine  77ie  Henrieh 
Bjorn,  11  App.  Cases,  270 ;  see  ante, 
p.  193. 

ip)  10  P.  D.  44. 

(77)  lite  Bangor  CaMle,  8  Asp.  156. 

(</)  Ttie  Salacia,  Lush.  645  ;  TJie^ 
Daring,  L.  R.  2  A.  &  E.  260. 

(/•)  ne  Bengal,  Swa.  468  ;  ne  John 
and  Mary,  Swa.  471 ;  and  see  NeUon  v. 
Ckmeh,  33  L.  J.  C.  P.  46  ;  7%c  Sylph^ 
L.  R.  2  A.  &  E.  24,  37  L.  J.  Adm.  17 ; 
The  Orient,  L.  R.  3  P.  C.  696.  "The 
Court  never  remits  seamen  to  the  doubt- 
ful chance  of  recovering  their  wages 
against  an  embarrassed  owner."  Per 
Dr.  Lushington  in  The  Union,  Lush. 
128,  136. 
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Where  the  vessel  on  which  the  lien  has  attached  belongs  to  a  company 
which  has  been  oi-dered  to  be  wound  up  under  the  provisions  of  the  Com- 
panies Act,  1862  («),  it  has  been  held  that  unless  leave  to  proceed  in 
Admiralty  is  obtained  on  an  application  made  in  the  winding-up,  the 
proper  mode  of  enforcing  the  lien  is  by  a  proceeding  in  the  winding-up,  and 
not  by  an  Admiralty  action  in  rem  (t).  In  cases  of  the  shipowner's  bank- 
ruptcy in  England,  the  right  of  the  master  or  seaman  to  recover  his  wages 
by  proceedings  in  the  Admiralty  Division  is  now,  in  all  cases  where  the 
bankrupt  is  domiciled  in  England  (u),  subject  to  the  general  provisions 
of  the  Bankruptcy  Act,  1883,  as  to  actions  or  other  legal  proceedings 
against  the  person  or  property  of  the  bankrupt  (x), 

A  release  by  the  master  or  seaman  of  his  personal  claim  against  the 
shipowner  does  not  operate  as  a  release  of  the  ship  from  his  claim  for 
wi^^es  (y).  But  a  seaman,  on  being  tendered  his  fall  wages  in  cash,  having 
preferred  a  bill  of  exchange  on  the  owners  as  an  accommodation  for  him- 
self, was  held  to  have  lost  his  right  to  sue  in  the  Admiralty  Court  upon  the 
bankruptcy  of  the  owners  and  dishonour  of  the  bill  (2).  So  a  master  or 
seaman  who,  instead  of  receiving  his  wages  when  they  are  due,  assents  to 
their  remaining  on  deposit  at  interest  in  the  hands  of  the  managing  owner, 
loses  his  right  to  proceed  against  the  ship  (a). 


Ship  belong- 
ing to  a 
companj' 
ordered  to  be 
wound  up. 
or  to  a 
bankrupt. 


Waiver 
of  lien. 


(*)  25  &  26  Vict.  c.  89. 

(t)  In  re  Auxfraliafi  Direct  NarigtUion 
Co.,'h,  R.  20  Eq.  325 ;  In  re  Rio  Grande 
do  Sul  Steaiiuthip  Co.,  5  Ch.  D.  282.  In 
the  latter  of  these  two  cases  the  vessel  on 
which  the  lien  was  claimed  was  in  the 
possession  of  mortgagees  who  were  no 
parties  to  the  winding-up,  and  leave  was 
granted,  and  in  the  opinion  of  the  Court 
of  Appeal  rightly  granted,  to  proceed  in 
Admiralty. 

(w)  Or  where  the  bankrupt,  within  a 
year  before  the  date  of  the  presentation 
by  him  of  a  petition  in  bankruptcy  under 
the  provisions  of  the  Bankruptcy  Act, 
1883,  has  ordinarily  resided  or  had  a 
dwelling-house  or  place  of  business  in 
England.  The  Bankruptcy  Act.  1883, 
(46  &  47  Vict.  c.  52),  s.  6. 

{x)  46  &  47  Vict.  c.  52.  Sects.  9  and 
10  of  that  Act  are,  so  far  as  material,  as 
follows  : — 

Sect.  9  :  (1)  On  the  making  of  a 
receiving  order  an  official  receiver  shall 
be  thereby  constituted  receiver  of  the 
proj^erty  of  the  debtor,  and  thereafter, 
except  as  directed  by  this  Act,  no  creditor 
to  whom  the  debtor  is  indebted  In  respect 
of  any  debt  provable  in  bankruptcy  shall 
have  any  remedy  against  the  property  of 
the  debtor  in  respect  of  the  debt,  or  shall 
commence  any  action  or  other  legal  pro- 
ceedings unless  with  the  leave  of  the 
Court,  or  on  such  terms  as  the  Court  may 
impose.  (2)  But  this  section  shall  not 
affect  the  power  of  any  secured  creditor 
to  realize  or  otherwise  deal  with  his 
security  in  the  same  manner  as  he  would 
have  been  entitled  to  realize  or  deal  with 
it  if  this  Act  had  not  been  passed. 


Sect.  10 :  The  Court  may  at  any 
time  after  the  presentation  of  a  bank- 
ruptcy petition  stay  any  action,  execution, 
or  other  legal  process  against  the  property 
or  person  of  the  debtor,  and  any  Court  in 
which  proceedings  are  pending  against  a 
debtor  may,  on  proof  that  a  bankruptcy 
petition  has  been  presented  by  or  against 
the  debtor,  either  stay  the  proceedings  or 
aUow  them  to  continue  on  such  terms  as 
may  be  just. 

"The  Court"  in  these  sections  means 
the  Court  having  jurisdiction  in  bank- 
ruptcy before  which  the  proceedings  in 
bankruptcy  are  pending  (see  sects.  92 — 97 
of  the  Act).  See  also  sect.  102  of  the  Act, 
which  is  substitutal  for  sect.  72  of  the 
Bankruptcy  Act,  1869.  See  Hnllidatf  v. 
HarriH,  L.  R.  9  C.  P.  668;  and  In  re 
Linoenthal,  13  Q.  B.  D.  238. 

(y)  ne  Chieftain,  Br.  &  L.  212. 

(i)  ne  William  Money,  2  Hagg.  136. 
But  where  a  master  took  a  biU  of  exchange 
from  the  shipowner  in  payment  of  a  debtor 
and  creditor  account  which  included  his 
wages  as  master,  as  well  as  other  disburse- 
ments on  account  of  the  ship,  it  was  held 
that  on  the  bill  being  dishonoured  he  was 
entitled  to  sue  the  ship  for  his  wages. 
Ilie  Simla,  15  Jur.  865  ;  Strong  v.  Hart, 
6  B.  &  C.  160. 

{a)  'lite  Petunia,  Mitchell's  Maritime 
Register  for  1880.  p.  529.  See  also  The 
Rainhote,  5  Asp.  479.  But  it  is  otherwise 
if  the  master  had  no  opportunity  of 
receiving  the  wages,  or  has  been  refused 
payment  of  them  on  demand  ;  the  mere 
fact  of  his  allowing  them  to  remain  in  the 
managing  owner's  hands  in  such  circum- 
stances not  depriving  him  of  his  lien.    Ih, 
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Suit  must 
be  brought 
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Costs. 


By  the  stat.  4  Anne,  c.  16  {b\  suits  for  wages  in  the  Admiralty  Court 
must  be  brought  within  six  years.  The  master,  like  the  seaman,  has  six 
years  in  which  to  bring  his  suit,  and  he  does  not  lose  his  lien  by  delaying 
to  enforce  it  for  ten  months  after  his  discharge,  as  against  persons  who  have 
become  mortgagees  in  the  interim  (c). 

Where  the  amount  of  the  claim  of  the  seaman  or  the  master  is  disputed, 
the  accounts,  as  well  the  seaman's  or  master^s  claim,  and  the  owners' 
counterclaim  (if  any),  are  referred  to  the  registrar  and  merchants  for 
investigation,  who  report  the  amount  due,  on  which  interest  is  allowed 
from  the  date  of  the  report  (d).  Their  report  is  subject  to  review  by  the 
Court. 

Costs  are  in  the  discretion  of  the  Court,  and  all  statutory  restrictions 
imposing  a  liability  to  costs  on  plaintiffs  in  wages  suits,  who  have  not 
obtained  a  certificate  that  the  cause  brought  was  a  fit  one  to  be  brought  in 
the  High  Court  of  Admiralty,  are  impliedly  repealed  (e).  When  the  claim 
is  an  excessively  exorbitant  one,  the  judge  may  disallow  the  plaintiff  his 
costs  of  suit,  whatever  the  amount  recovered  by  him,  and  it  is  the  constant 
practice  to  disallow  the  master  his  costs  of  the  reference  to  the  registrar 
and  merchants,  where  his  claim  has  been  much  reduced,  and  even  to  con- 
demn him  in  the  costs  of  the  reference.  No  fixed  rule,  however,  can  be 
laid  down,  the  Court  being  governed  by  the  circumstances  of  each  case  (/). 


(i)  In  the  Statutes  Revised,  4  &  5 
Anne,  c.  3. 

00  Ue  Chieffain,  Br.  k  L.  212. 

Id)  The  master's  claim,  as  in  most 
instances  involving  the  consideration  of 
numerous  itetns,  is  generally  so  referred, 
but  it  is  very  seldom  necessary  to  refer  a 
seaman's  claim.  The  usual  form  of  the 
report  as  to  interest  before  the  Judicature 
Acts  were  passed  was  "  with  interest 
thereon  at  the  rate  of  4  per  cent,  from 

(date  of  report)  to (a  fortnight 

after),  and  from  the  latter  date  at  the 
rate  of  5  per  cent,  per  annum,  except 
when  the  bank  rate  exceeds  4  per  cent., 
and  then  at  the  rate  of  1  per  cent,  per 
annum  above  such  bank  rate."  Under 
the  present  practice  interest  at  4  per  cent, 
is  given  from  the  date  of  the  judgment 
until  payment. 

[e)  See  mj}ra,  pp.  126, 183,  and  Part  II., 
Chapter  Costs. 

(/)  In  The  Letntiella^  Lush.  147,  upon 
a  motion  to  condemn  the  plaintiff  in  the 
costs  of  the  reference,  Dr.  Lushington 
said  :  "  I  am  of  opinion  that  the  rule 
which  obtains  in  references  in  '  collision  ' 
cases,  ought  not  to  apply  to  references 
concerning  masters'  wages.  It  would 
clearly  operate  inequitably  ;  nor  can  I, 
on  the  other  hand,  lay  down  a  rule  that 
if  the  master  recovers  anything  he  is 
entitled  to  all  the  costs  of  the  reference  ; 
such  a  rule  would  encourage  exorbitant 
demands  by  ma8tei*s,  esjiecially  as  an 
owner  has  not  the  means  of  estimating 
with  precision  the  amount  really  due  to 
the  master  upon  accounts  relating  to 
transactions  wnich  have  been  conducted 


by  the  master  in  different  parts  of  the 
globe.  I  shall,  therefore,  lay  down  no 
rule,  but  endeavour  to  decide  equitably 
according  to  the  circumhtances  of  each 
case.  In  the  present  case  the  account*i 
covered  a  sum  of  more  than  7,000/.,  and 
extended  over  a  period  of  nearly  four 
years.  The  master  claimed  a  balance  of 
1,068/.  3>f.,  but  of  this  the  registrar  has 
allowed  only  H93/.  16*.  6rf.,  thus  striking 
off  more  than  half  the  amount.  I  think, 
also,  the  master  may  be  further  to  blame 
on  account  of  the  character  of  some  of 
the  items  disallowed  him,  but  1  do  not 
decide  on  this  ground.  On  the  other 
hand,  the  owners  are  equally  to  blame, 
for  their  counterclaims  amount  to 
1,961/.  13*.  3rf.,  and  the  registrar  has 
allowed  them  only  674/.  6*.  bd.  1  shall 
order  each  party  to  pay  his  own  costs." 
In  TJie  William,  Lush.  199, upon  a  motion 
to  condemn  the  plaintiff  in  the  costs  of  the 
reference,  Dr.  Lushington  said  :  "  I  have 
already  decidetl  that  1  can  lay  down  no 
fixed  rule  for  the  incidence  of  costs  of  the 
reference  in  causes  of  mastei"s'  wages.  I 
must  be  governed  by  the  circumstances 
of  each  case,  endeavouring  on  the  one 
hand  to  discourage  perverse  resistance 
to  substantially  honest  claims,  and  on 
the  other  hand  to  discourage  excessive 
demands.  I  have  not  adopted  the  common 
law  rule  that  the  amount  of  the  tender 
shall  decide  whether  the  plaintiff  or  the 
defendant  shall  pay  the  costs  of  the 
investigation  of  the  accounts,  because  I 
think  that  rule  would  operate  hardly 
upon  owners  who  have  to  base  their 
calculations  upon  accounts  furnished  by 
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The  Court  will,  as  a  general  rale,  not  give  costs  to  a  master  saixig  who  has 
not  before  bringing  his  suit  rendered  accounts  to  his  owners  (g). 

By  sects.  217  and  218  of  the  Merchant  Shipping  Act,  1854,  jurisdiction  Jurisdiction 
was  given  to  the  registrar  of  the  Admiralty  Court  to  decide  claims  for  ?^^^  claims 

in  rcHTip^i  of 

excess  of  wages  which  owners  have  been  obliged  to  pay  to  substitutes  in  seamen  enter 
place  of  seamen  who  have  entered  into  the  navy,  and  by  the  same  sections  i^g ^^^  '**^>- 
the  mode  of  proceeding  was  regulated.  In  case  of  the  registrar  considering 
the  claim  or  any  part  of  it  not  just,  the  matter  might  be  referred  to  the 
judge  sitting  to  dispose  of  Admiralty  business  in  chambers.  Costs  not 
exceeding  5/.  for  each  seaman  might  be  awarded.  Provisions  for  the  same 
purpose  are  contained  in  sect  187  (6)  of  the  Merchant  Shipping  Act,  1894, 
enabling  the  application  to  be  made  to  the  High  Court,  and  providing  that 
the  application  shall  be  made  and  the  certificate  granted  in  accordance  with 
Rules  of  Court.  Rules  of  Court  were  made  on  the  10th  of  December,  1894, 
assigning  the  jurisdiction  of  the  High  Court  under  the  above-mentioned 
section  to  the  Probate,  Divorce,  and  Admiralty  Division,  and  providing 
that  any  application  under  the  section  should  be  made  to  the  Admiralty 
registrar,  and  be  in  such  form  and  accompanied  by  such  documents  and  by 
such  statements,  whether  on  oath  or  otherwise,  as  the  President  of  the 
Probate,  Divorce,  and  Admiralty  Division  might  direct.  The  Rules  of  Court 
further  provide  for  the  Admiralty  registrar  entertaining  the  application,  and 
either  giving  the  certificate  or  notice  that,  in  his  opinion,  the  claim,  or  any 
part  thereof,  is  not  just,  in  which  latter  case  within  sixteen  days  the  applicant 
or  his  solicitor  or  agent  may  cause  the  application  to  be  referred  to  the  judge 
in  chambers,  whose  decision  thereon  shall  be  final,  but  if  the  application  is 
not  so  referred,  the  registrar  is  to  decide  thereon  and  certify  accordingly  (A). 
In  dealing  with  the  jurisdiction  of  the  Admiralty  Division  in  questions 
of  wages,  it  was  no  part  of  the  plan  of  this  chapter  to  treat  of  wages 
generally,  or  of  the  hire  and  service  of  seamen,  except  so  far  as  bearing 
upon  the  jurisdiction  of  the  Court.  For  full  information  upon  the  subject 
reference  may  be  made  to  the  authorities  cited  below  (»),  and  to  Part  II. 
of  the  Merchant  Shipping  Act,  1894  {k). 


the  master.  In  the  present  case  the 
defendants  tendered  1502.,  and  the  regis- 
trar has  found  413/.  U.  od.  due  to  the 
plaintiff ;  the  insufficiency  of  the  tender 
entitled  the  plaintiff  to  pursue  his  claim, 
but  not  to  pursue  a  claim  for  l,oO()Z.  1 
do  not  say  that  any  of  the  items  found 
against  the  plaintiff  conyict  him  of  fraud  ; 
but  I  am  of  opinion  that  he  pressed  an 
excessive  claim,  and  thereby  substantially 
caused  the  litigation,  and  I  therefore  con- 
demn him  in  the  costs  of  the  reference, 
and  in  the  costs  of  the  motion."  And  see 
77te  Fleur  de  Lix,  L.  R.  1  A.  &  E.  49  ;  T/te 
JameJt  Seddon,  lb.  62. 

O)  The  Fleur  de  Xm,  L.  R.  1  A.  &  E. 


49  ;  Tlie  Ann  Lucy,  July  2,  1865. 

(//)  R.  S.  C.  (Merchant  Shipping),  1894, 
rule  3,  sub-rules  (1)  to  (5).  These  rules 
are  printed  in  the  volume  of  Statutory 
Rules  and  Orders  for  1894,  at  pp.  425, 
426. 

(/)  Maclachlan  on  Shipping ;  Kay  on 
Masters  and  Seamen  ;  Maude  &  Pollock  on 
Shipping,  4th  ed.  vol.  i.  chap.  iii.  pp. 
120—124  :  chap.  iv.  pp.216— 245;  Abbott 
on  Shipping,  new  ed.  1902;  Temperley, 
Merchant  Shipping  Act,  1894. 

(k)  As  to  the  |K)wer  conferred  on  the 
Court  in  any  case  of  wages  to  rescind  the 
contract  of  wages,  see  the  M.  S.  Act,  1894, 
s.  168. 


CHAPTER  X. 

ILLEGAL  C0L0UB8  AND   FALSE  ASSUMPTION  OF  NATIONAL 

CHABACTBB. 

Ancient  From  very  early  times  the  Court  of  Admiralty  entertained  complaints 

th^Court^*^^  against  masters  of  merchant  ships  for  wearing  the  colours  of  the  ships  of 
The  Merchant  the  Sovereign  («).  The  Merchant  Shipping  Act,  1894,  enacts  (sect.  73, 
Shipping  Act,  gub-sect.  2)  that  if  any  distinctive  national  colours,  except  the  red  ensign 
usually  worn  by  merchant  ships  without  any  defacement  or  modification 
whatsoever,  or  except  the  Union  Jack  with  a  white  border,  or  if  any  colours 
usually  worn  by  Her  Majesty's  ships,  or  resembling  those  of  Her  Majesty, 
or  if  the  pendant  usually  carried  by  Her  Majesty's  ships,  or  any  pendant 
resembling  that  pendant,  are  or  is  hoisted  on  board  any  ship  or  boat 
belonging  to  any  British  subject,  without  warrant  from  Her  Majesty  or  from 
the  Admiralty,  the  master  of  such  ship  or  boat,  or  the  owner  thereof,  if  on 
board  the  same,  and  every  other  person  hoisting  tlie  colours  or  pendant, 
shall  for  every  such  offence  incur  a  fine  not  exceeding  five  hundred  pounds. 
The  8  &  9  Vict.  c.  87,  contained  a  similar  provision,  and  provided  expressly 
that  the  penalty  should  be*recovered  in  the  Court  of  Admiralty,  or  in  the 
Court  of  Queen's  Bench,  or  the  Court  of  Exchequer.  The  4th  sub- 
section of  the  78rd  section  of  the  Act  of  1894  enacts  that  the  fine  under  the 
section  may  be  recovered  with  costs  in  the  High  Court  in  England  or  Ireland, 
or  in  the  Court  of  Session  in  Scotland,  or  in  any  colonial  Court  or  Vice- 
Admiralty  Court  in  Her  Majesty's  dominions  (h).  The  Admiralty  Division 
of  the  High  Court  of  Justice  thus  possesses  the  ancient  jurisdiction  of  the 


(a)  Sir  Leoline  Jenkins  adverts  to  this 
offence  in  one  of  his  charges,  given  at 
the  Admiralty  sessions :  **  The  next 
thing  I  shall  commend  to  jou  are  some 
few  things  that  are  made  inquirable  by 
the  laws  of  the  sea  and  ancient  consti- 
tutions of  Admiralty.  The  first  relates 
to  the  flag.  You  are  to  inquire  if  any 
masters  or  commanders  of  merchantmen 
have  presumed  to  wear  His  Majesty's 
jack,  commonly  called  the  Union  Jack, 
or  any  other  jack  in  shape  or  mixture  of 
colours  approaching  to  it.'*  Sir  Herbert 
Jenner,  in  his  evidence  before  the  select 
committee  of  the  House  of  Commons  on 
Admiralty  Courts,  observed  :  "  Cases  of 
wearing  illegal  colours  are  within  the 
jurisdiction  of  the  Court  of  Admiralty, 
but  they  are  not  of  frequent  occurrence. 
It  generally  happens  that  when  a  com- 
plaint  is  made  against  the  master  of  a 
vessel   for  wearing    illegal    colours,  the 


complaint  is  forwarded  to  the  Lords  of 
the  Admiralty,  who  send  instructions  to 
their  proctor  to  proceed  against  him, 
which  generally  produces  a  memorial  to 
the  Lords  of  the  Admiralty  ;  and  where 
fair  grounds  are  stated  as  an  excuse,  or 
in  palliation  of  the  offence,  the  penalty 
is  not  sued  for  ;  but  in  other  cases  which 
call  for  punishment,  they  are  proceeded 
in  and  the  penalty  exacted." 

(b)  Any  offence  mentioned  in  the  section 
may  also  be  prcwecuted  summarily,  but 
in  that  case  the  fine  imposed  shall  not  be 
higher  than  one  hundred  pounds.  In 
ff^.  V.  Ewen,  2  Jur.  N.  S.  454,  decided  on 
the  corresponding  section  (sect.  105)  of 
the  M.  S.  Act,  1854,  and  believed  to  be 
the  o»»ly  reported  case  under  the  section, 
the  proceedings  were  in  the  Court  of 
Admiralty,  the  facts  being  proved  on 
affidavit. 
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Admiralty  Court  to  punish  for  contempt  of  this  nature,  although  it  seldom 
happens  that  there  is  any  occasion  to  exercise  it. 

The  103rd  section  of  the  Merchant  Shipping  Act,  1854,  provided  that  if  Foreign  ships 
any  person  used  the  British  flag,  and  assumed  the  British  national  character  assuming 
on  board  of  any  ship  owned,  in  whole  or  in  part,  by  any  person  not  national 
entitled  by  law  to  own  British  ships,  for  the  purpose  of  making  such  ship  character. 
appear  to  be  a  British  ship,  except  under  special  circumstances  mentioned 
in  the  Act,  such  ship  should  he  forfeited  to  the  Queen  (r). 

The  same  section  also  provided  that  if  the  master  or  owner  of  a  British  British  ships 
ship  did  or  permitted  anything  to  be  done,  or  carried  or  permitted  to  be  assuming 
carried  any  papers  or  documents,  with  intent  to  conceal  the  British  character  character. 
of  the  ship  from  any  person  entitled  by  British  law  to  inquire  into  the 
same,  or  to  assume  a  foreign  character,  or  with  intent  to  deceive  any  such 
person,  as  lastly  in  the  section  before  mentioned,  such  ship  should  he  forfeited 
to  Her  Majesty,  and  the  master,  if  he  committed,  or  was  privy  to  the  com- 
mission of  the  oflence,  should  be  guilty  of  a  misdemeanour. 

It  was  decided  by  the  Court  of  Appeal,  aflfirming  the  Admiralty  Division,  Relation  back 
in  the  case  of  The  Annandale  {d)y  that  the  forfeiture  imposed  by  this  section  of  forfeiture 
resulted  immediately  on  the  commission  of  any  of  the  oflences  specified  in  g^tion. 
it,  and  from  that  moment  the  property  in  the  forfeited  ship  was,  by  force  of 
the  section,  vested  in  the  Crown,  so  that  after  the  commission  of  the  ofiTence 
no  property  in  the  ship  can,  as  against  the  Crown,  be  passed,  even  to 
a  bond  fide  purchaser  for  value,  by  any  dealing  with  the  person  who  was 
previously  the  owner  of  the  ship  (d). 

Sect.  108  of  the  Merchant  Shipping  Act,  1854,  is  now  repealed,  but 
sects.  69  and  70  of  the  Merchant  Shipping  Act,  1894,  contain  similar 
provisions  in  all  respects,  except  that  under  the  Act  of  1 894.  if  any  of  the 
specified  offences  are  committed,  it  is  provided,  in  the  language  of  the  sections, 
that  '*  the  ship  shall  be  subject  to  forfeiture  under  the  Act,'' 

The  Merchant  Shipping  Act,  1894,  is  entitled  "  An  Act  to  consolidate 
enactments  relating  to  Merchant  Shipping,"  and  it  is  therefore  difficult  to 
conjecture  why  the  language  of  the  103rd  section  of  the  Act  of  1854,  with 
respect  to  the  imposition  of  the  forfeiture  on  the  commission  of  any  of  the 
specified  offences,  has  been  altered  in  the  corresponding  sections  of  the  Act 
of  1894  (sects.  69,  70)  in  such  a  way  as  to  at  least  render  it  a  matter  of 
doubt  whether  the  decision  in  the  matter  of  The  AnnanduU  (e)  is  in  any 
wise  applicable  to  the  construction  of  such  last-mentioned  sections,  which 
expressly  declare,  not  that  "  the  ship  shall  be  forfeited,"  but  that  it  shall 


(c)  The  burden  of  proof  lay  on  the 
person  using  the  British  flag  and  assum- 
ing the  national  character.  M.  S.  Act, 
1854,  8.  103.  A  similar  provision  now  in 
force  is  contained  in  the  2nd  sub-section 
of  sect.  69  of  the  M.  S.  Act,  1894. 

(<f)  2  P.  D.  179,  218,  3  Asp.  504.  In 
the  case  of  The  AnnaJtdale  the  suit  was 
commenced  by  the  issue  of  a  writ  in  rem, 
and  a  warrant  was  afterwards  taken  out, 
as  in  an  action  in  rem  within  the  in- 
herent jurisdiction  of  the  Court,  and  the 
Teasel  proceeded  against  was  arrested  by 


the  marshal.  An  appearance  as  defendant 
was  entered  by  a  person  who  claimed  to 
have  purchas^  the  ship  after  the  com- 
mission of  the  offence,  but  the  persons 
who  were  the  owners  of  the  vessel  imme- 
diately before  the  offence  proceeded  on 
was  committed,  were  subsequently  added 
as  defendants  by  an  order  of  the  Court, 
and  were  condemned  in  the  costs  of  the 
action.  See  also  'Jlie  Sceptre^  3  Asp.  269  ; 
The  MlUicent,  Weekly  Notes  for  1891, 
p.  162. 

{e)  2  P.  D.  179,  218. 
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be  "subject  to  forfeiture  '*  (/).  The  proper  conistniction  to  be  given  to 
the  sections  in  question  can  only  be  satisfactorily  determined  bj  fnrther 
judicial  decision  (g). 

In  order  that  the  above  provisions  as  to  forfeitures  may  be  carried  into 
effect,  the  76th  section  of  the  Merchant  Shipping  Act,  1894,  provides  that 
where  any  ship  has  become  subject  to  forfeiture  under  either  of  these 
sections,  any  commissioned  officer  on  full  pay  in  the  military  or  naval  service 
of  Her  Majesty,  or  any  British  officer  of  customs,  or  any  British  consular 
officer,  may  seize  and  detain  any  ship  which  has  become  subject  to 
forfeiture  as  aforesaid,  and  bring  her  for  adjudication  before  the  High 
Court  in  England  and  Ireland,  or  before  the  Court  of  Session  in  Scotland, 
and  elsewhere  before  any  colonial  Court  of  Admiralty  or  Vice- Admiralty 
in  Her  Majesty^s  dominions,  and  the  Court  may  thereupon  adjudge  the  ship, 
with  her  tackle,  apparel,  and  furniture^  to  be  forfeited  to  Her  Majesty,  and 
make  such  order  in  the  case  as  to  the  Court  seems  just,  and  may  award  to 
the  officer  bringing  in  the  same  for  adjudication  such  portion  of  the  proceeds 
of  the  sale  of  any  forfeited  ship  or  share  as  it  may  think  fit  {h). 


(/)  See  Tlie  TeUgrafo,  L.  R.  3  P.  C.673, 
685. 

(^)  It  would  seem  that  unless  a  con- 
trary construction  is  to  be  adopted  in 
consequence  of  the  Act  of  1894  being 
a  consolidation  statute,  the  use  of  the 
words  "subject  to  forfeiture"  would 
lead  to  the  conclusion  that  the  sections 
in  which  these  words  occur  are  not 
intended  to  operate  immediately  on  the 
commission  of  the  offences  therein  pro- 
hibited, and  that  the  forfeiture  does  not 
take  place  until  adjudication  under  the 
76th  section.    See  the  judgments  of  the 


Court  of  Appeal  in  The  Annandaley  2 
P.  D.  219,  221. 

(A)  The  Act  of  1854  also  contained  pro- 
visions (now  repealed)  respecting  the  forfei- 
ture of  the  interests  of  unqualified  persons 
who  became  owners  of  British  ships,  save 
in  a  certain  specified  manner  {The  MtUi- 
cent.  Weekly  Notei  for  1891,  p.  162))  ;  and 
the  forfeiture  of  the  interests  of  persons  who 
wilfully  made  a  false  declaration  touching 
their  qualification  to  own  British  ships. 
And  see  18  &  19  Vict.  c.  91,  s.  9.  Similar 
provisions  are  now  in  force  contained  in 
the  M.S.  Act  1894,  86.67  (sub-«.  2  and 71. 


CHAPTER  XI. 


FOREIGN  ENLISTMENT. 


By  the  Foreign  Enlistment  Act,  1870  (a),  s.  19,  it  is  provided  that 
all  proceedings  for  the  condemnation  and  forfeitore  of  a  ship  (^),  or 
ship  and  equipment  {c)y  or  arms  and  munitions  of  war,  in  pnrsaance  of 
that  Act,  shall  require  the  sanction  of  the  Secretary  of  State,  or  such 
chief  executive  authority  as  is  in  the  Act  mentioned  (^,  and  shall  be  had 
in  the  Court  of  Admiralty  (a),  and  not  in  any  other  Court ;  and  the  Court 
of  Admiralty  shall,  in  addition  to  any  power  given  to  the  Court  by  the 
Act,  have  in  respect  of  auy  ship,  or  other  matter  brought  before  it  in 
pursuance  of  this  Act,  all  powers  which  it  has  in  the  case  of  a  ship  or 
matter  brought  before  it  in  the  exercise  of  its  ordinary  jurisdiction  (/). 


Jurisdiction 
in  respect  of 
forfeiture  of 
ships  for 
offences 
against  the 
Foreign 
Enlistment 
Act. 


(a)  33  i  34  Vict.  c.  90,  which  repeals 
59  Geo.  3,  c.  69  (see  sect.  31),  and  by 
sect.  2  extends  to  all  the  dominions  of  Her 
Majesty,  including  the  adjacent  territorial 
waters,  but  does  not  subject  to  forfeiture 
any  commissioned  ship  of  any  foreign 
state,  or  give  to  any  British  Court  any 
jurisdiction  over  or  in  respect  of  such 
ships ;  see  sect.  32.  The  following  cases 
were  decided  on  the  repealed  Act  of  59 
Geo.  3,  c.  69  :  Attorney- W'neral  v.  Sillem, 
2  H.  &  C.  431  ;  TJte  Salrador,  L.  R.  3 
P.  C.  218 ;  Burton  v.  Pinkerton,  L.  R.  2 
Ex.  340:  Eje  parte  Charagsfj  34  L.  J. 
Bkcy.  17  ;  Dobree  v.  Napier^  2  B.  N.  C. 
781. 

(P)  The  word  ship  when  used  in  the 
Act  includes,  when  not  inconsistent  with 
the  context,  any  description  of  boat, 
vessel,  floating  battery,  or  floating  craft ; 
also  any  description  of  boat,  vessel,  or 
other  craft  or  battery,  made  to  move  either 
on  the  surface  of  or  under  water,  or  some- 
times on  the  surface  of  and  sometimes 
under  water.  The  Foreign  Enlistment 
Act,  1870,  8.  30. 

(c)  By  sect.  30  of  the  Act  "  ship  and 
equipment*'  includes  "a  ship  and  every- 
tbincT  ill  or  belonging  to  a  ship." 

(d)  Defined  by  sect.  26  of  the  Act ;  see 
post.  p.  229,  n.  (z). 

(e)  Defined  by  sect.  30  to  mean,  if  not 
inconsistent  with  the  context,  the  High 
Court  of  Admiralty  of  England  or  Ireland, 
the  Court  of  Session  of  Scotland,  or  any 
Vice-Admiralty  Court  within  Her  Ma- 
jesty's dominions.  The  jurisdiction  under 
this  section  is  now  vested  in  the  High 
Court  of  Justice,  and  exercised  by  the  Ad- 
miralty Division.    And  now  by  sect.  2, 

A.P. 


sub-sect.  2  of  the  Colonial  Courts  of  Ad- 
miralty Act,  1890  (63  &  67  Vict.  c.  27), 
it  is  provided  that  the  jurisdiction  of  a 
Colonial  Court  of  Admiralty  shall,  sub- 
ject to  the  provisions  of  that  Act,  be  over 
the  like  places,  persons,  matters,  and 
things  as  the  Admiralty  jurisdiction  of 
the  High  Court  of  England,  whether 
existing  by  virtue  of  any  statute  or  other- 
wise, and  the  Colonial  Court  of  Admiralty 
may  exercise  such  jurisdiction  in  like 
manner  and  to  as  full  an  extent  as  the 
High  Court  in  England,  and  shaU  have 
the  same  regard  as  that  Court  to  inter- 
national law  and  the  comity  of  nations ; 
and  by  the  same  section,  sub-sect.  3,  subject 
to  the  provisions  of  that  Act,  any  enact- 
ment referring  to  a  Vice- Admiralty  Court 
which  is  contained  in  an  Act  of  the  Im- 
perial Parliament  .  .  .  shall  apply  to  a 
Colonial  Court  of  Admiralty,  and  be  read 
as  if  the  expression  Colonial  Court  of  Ad- 
miralty were  therein  substituted  for  Vice- 
Admiralty  Court,  or  for  other  expressions 
respectively  referring  to  such  Vice-Ad- 
miralty Court  or  the  Judge  thereof,  and  the 
Colonial  Court  of  Admiralty  shall  have 
jurisdiction  accordingly.  Provided  as 
follows  .  .  .  (d)  A  Colonial  Court  of  Ad- 
miralty shaU  not  have  jurisdiction  under 
the  Act  to  try  or  punish  a  person  for  an 
offence  which,  according  to  the  law  of. 
England,  is  punishable  on  indictment. 

(/)  It  has  been  held  that  this  section 
confers  power  upon  the  Court,  with  the 
consent  of  the  Crown,  to  order  the  ship  to 
be  released  on  bail.  The  Gauntlet,  L.  R. 
3  A.  &  E.  319. »  But  as  the  object  of  the 
Act  is  to  prevent  the  employment  of  the 
ship  in  the  military  or  naval  service  of 
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Jurisdiction 
to  condemn 
ships  bnilt, 
equipped,  or 
despatched  in 
contravention 
of  the  Act. 


The  proceedings  for  condemnation  and  forfeiture  referred  to  in  this 
section  are  proceedings  taken  under  the  provisions  of  the  8bh  and  11th 
sections  of  the  same  Act. 

The  first  of  these  sections  (^)  provides  that  if  any  person  within  Her 
Majesty's  dominions,  without  the  licence  of  Her  Majesty  (h),  does  any  of 
the  following  acts,  that  is  to  say — 
(1.)  Builds  (i),  or  agrees  to  build,  or  causes  to  be  built  any  ship  with 
intent  or  knowledge,  or  having  reasonable  cause  to  believe  that 
the  same  shall  or  will  be  employed  in  the  military  or  naval 
service   of   any   foreign   state  (J)  at   war   with  any  friendly 
state  (k) ;  or 
(2.)  Issues  or  delivers  any  commission  for  any  ship  with  intent  or  know- 
ledge, or  having  reasonable  cause  to  believe  that  the  same  shall  or 


the  belh'gerent  power,  it  is  submitted  that 
ordinary  bail  cannot  afford  any  adequate 
security  against  the  mischief  which  may 
result  from  the  release  of  an  offending 
ship.  It  is  provided  by  sect.  21  of  the 
Act  that  nothing  in  the  Act  contained 
shall  derogate  from  the  power  of  the 
CJourt  of  Admiralty  to  direct  any  ship  to 
be  seized  or  detained  by  any  oflScer  by 
whom  such  Court  may  have  power  under 
its  ordinary  jurisdiction  to  direct  a  ship  to 
be  seized  or  detained.  See  also  s.  22  of 
the  Act,  empowering  persons  seizing  ships 
under  the  Act  to  call  for  assistance  and 
employ  force,  if  necessary,  and  indemni- 
fying them  against  persons  killed  or  in- 
jured by  them  in  the  course  of  their  duty 
under  that  section. 

((7)  The  23rd  section  contains  provisoes 
that  nothing  therein  contained  shall  apply 
to  any  foreign  non-commissioned  ship  de- 
spatched from  any  part  of  Her  Majesty*s 
dominions  after  having  come  within  them 
under  stress  of  weather  in  the  course  of  a 
peaceful  voyage,  and  upon  which  ship  no 
fitting  out  or  equipping  of  a  warlike 
character  has  taken  place  in  this  country, 
and  that  nothing  in  that  section  shiJl 
affect  any  proceedings  for  the  condemna- 
tion of  any  ship  detained  under  the 
section  where  such  ship  is  liable  to  for- 
feiture, subject  to  this  provision,  that  if 
such  ship  is  restored  in  pursuance  of  the 
section  all  proceedings  for  such  condem- 
nation shall  be  stayoi,  and  that  if  costs 
and  damages  are  decreed  to  the  owner  in 
respect  of  the  detention  of  the  ship  (see 
jMfgtn  p.  229),  the  costs  incurred  in  the 
proceedings  for  the  condemnation  shall 
be  added  thereto. 

(A)  The  licence  must  be  under  the 
sign  manual  of  Her  Majesty,  or  be  signi- 
fied by  Order  in  Council,  or  by  proclama- 
tion of  Her  Majesty.  The  Foreign 
Enlistment  Act,  1870,  s.  15. 

(0  For  the  purposes  of  the  Act, 
"  building"  in  relation  to  a  ship  includes 
the  doing  any  act  towards  or  incidental 
to  the  construction  of  a  .ship,  and  aU 
words  in  the  Act  having  relation  to  build- 
ing are  to  be  construed  accordingly.    The 


Foreign  Enlistment  Act,  1870,  s.  30. 

(^■)  The  interpretation  clause  of  the 
Act  (sect.  30)  provides  that,  when  not 
inconsistent  with  the  context,  "  foreign 
state  "  includes  any  foreign  prince,  colony, 
province,  or  part  of  any  province  or 
people,  or  any  person  or  persons  exercis- 
ing or  assuming  to  exercise  the  powers 
of  government  in  or  over  any  roreign 
country,  colony,  province,  or  part  of  any 
province  or  people ;  that  "  military  ser- 
vice" shall  include  military  telegraphy 
and  any  other  employment  whatever,  in 
or  in  connection  with  any  military  opera- 
tion ;  and  that  "  naval  service ''  shall, 
as  respects  a  person,  include  service  as  a 
marine,  employment  as  a  pilot  in  piloting 
or  directing  the  course  of  a  ship  of  war 
or  other  ship  when  such  ship  of  war  or 
other  ship  is  being  used  in  any  military 
or  naval  operation,  and  any  employment 
whatever  on  boanl  a  ship  of  war,  trans- 
port, store  ship,  privateer,  or  ship  under 
letters  of  marque  ;  and  as  respects  a  ship, 
include  any 'user  of  a  ship  as  a  transport, 
store  ship,  privateer,  or  ship  under  letters 
of  marque.  It  seems  that  a  ship  em- 
ployed in  the  service  of  a  foreign  bellige- 
rent state  to  lay  down  a  submarine  cable, 
the  main  object  of  which  is  the  subserving 
of  the  military  operations  of  the  bellige- 
rent state,  is  employed  in  the  military  or 
naval  service  of  that  state  within  the 
meaning  of  this  section  of  the  Act ;  but 
that  if  a  ship  is  employed  to  lav  down  a 
cable  pursuant  to  a  contract^  the  object 
of  which  is  to  furnish  ordinary  fxistal 
telegraphy,  the  circumstance  that  it  is 
probable  that  the  cable  will  be  partially 
used  for  effecting  communication  between 
the  armies  of  the  beUigerent  state  does 
not  render  the  ship  liable  to  detention. 
T/ie  Inter natioiud,  L.  R.  3  A.  &  E.  321. 
The  employment  of  a  British  steam  tug 
to  tow  a  prize  from  British  territorial 
waters  to  a  port  in  the  country  of  the 
captor  has  been  held  to  be  the  despatch- 
ing of  a  ship  within  this  section.  Thf: 
Gauntlet.,  L.  R.  3  A.  &  E.  381, 4  P.  C.  184. 

(It)  That  is,  '^  any  foreign  state  at  peace 
with  Her  Majesty."    (Sect.  4.) 
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will  be  employed  in  the  military  or  naval  service  of  any  foreign 
state  at  war  with  any  friendly  state  ;  or 
(3.)  Equips  (0  any  ship  with  intent  or  knowledge,  or  having  reasonable 
cause  to  believe  that  the  same  shall  or  will  be  employed  in  the 
military  or  naval  service  of  any  foreign  state  at  war  with  any 
friendly  state ;  or 
(4.)  Despatches,  or  causes  or  allows  to  be  despatched,  any  ship  with 
intent  or  knowledge,  or  having  reasonable  cause  to  believe  that 
the  same  shall  or  will  be  employed  in  the  military  or  naval  service 
of  any  foreign  state  at  war  with  any  friendly  state  (w)  : 

such  person  shall  be  deemed  to  have  committed  an  offence  against  the 

Act,  and  the  following  consequences  shall  ensue  : — 

(1.)  The  offender  shall  be  punishable  by  fine  and  imprisonment,  or  either 
of  such  punishments,  as  provided  by  the  section. 

(2.)  The  ship  in  respect  of  which  any  such  offence  is  committed,  and  her 
equipment,  shall  be  forfeited  to  Her  Majesty  (n). 

This  section,  however,  contains  a  proviso  that  a  person  building,  causing 
to  be  built,  or  equipping  a  ship  in  any  of  the  cases  aforesaid,  in  pursuance  of 
a  contract  made  before  the  commencement  of  such  war  as  aforesaid,  shall 
not  be  liable  to  any  of  the  penalties  imposed  by  this  section  in  respect  of 
such  building  or  equipping  if  he  satisfies  the  conditions  following  ;  (that  is 
to  say,) 

(1.)  If  forthwith  upon  a  proclamation  of  neutrality  being  issued  by  Her 
Majesty  he  gives  notice  to  any  one  of  Her  Majesty's  Secretaries  of 
State  (o)  that  he  is  building,  causing  to  be  built,  or  equipping 
such  ship,  and  furnishes  such  particulars  of  the  contract  and  of 
any  matters  relating  to,  or  done,  or  to  be  done  under  the  contract 
as  may  be  required  by  the  Secretary  of  State  : 

(2.)  If  he  gives  such  security,  and  takes  and  permits  to  be  taken  such 
other  measures,  if  any,  as  the  Secretary  of  State  may  prescribe 
for  ensuring  that  such  ship  shall  not  be  despatched,  delivered,  or 
removed  without  the  licence  of  Her  Majesty  until  the  termination 
of  such  war  as  aforesaid. 


(0  Sect.  30  of  the  Act  provides  that 
in  the  Act,  if  not  inconsistent  with  the 
context,  "equipping"  in  relation  to  a 
ship  shall  inclucle  the  furnishing  a  ship 
with  any  tackle,  apparel,  furniture,  pro- 
visions, arms,  munitions,  or  stores,  or 
any  other  thing  which  is  used  in  or  about 
a  ship  for  the  purpose  of  fitting  or 
adapting  her  for  the  sea  or  for  naval 
service,  and  that  all  words  relating  to 
equipping  shaU  be  construed  accordingly. 

(wf  J  See  notes  {J  ),  (Jt)  on  previous  page. 

(n)  Where  any  offence  against  the  Act 
has  been  committed  by  any  person  by 
reason  whereof  a  ship,  or  ship  and  equip- 
ment, or  arms  and  munitions  of  war,  has 
or  have  become  liable  to  forfeiture,  pro- 
ceedings may  be  instituted  contempora- 
neously or  not,  as  may  be  thought  fit, 


against  the  offender  in  any  Court  having 
jurisdiction  of  the  offence,  and  against 
the  ship,  or  ship  and  equipment,  or  arms 
and  munitions  of  war,  for  the  forfeiture 
in  the  Court  of  Admiralty ;  but  it  shall 
not  be  necessary  to  take  proceedings 
against  the  offender  because  proceedings 
are  instituted  for  the  forfeiture,  or  to 
take  proceedings  for  the  forfeiture  be- 
cause proceedings  are  taken  against  the 
offender.  The  Foreign  Enlistment  Act, 
1870,  s.  20.  In  certain  cases  under  the 
section  the  burthen  of  proving  that  the 
ship  was  not  knowingly  intended  to  be 
employed  in  contravention  of  the  Act 
is  thrown  upon  the  shipbuilder.  The 
Foreign  Enlistment  Act,  1870,  s.  9. 
00  Sect.  26. 
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to  condemn 
ships  used  in 
expeditions 
contrary  to 
the  Act. 
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to  order  the 
release  and 
restoration  of 
ships  detained 
under  the 
Act. 


Jurisdiction 
to  release 
ships  on 
security  being 
given. 


The  11th  section  of  the  Foreign  Enlistment  Act,  1870,  provides  that  if 
any  person  within  the  limits  of  Her  Majesty's  dominions,  and  without  the 
licence  of  Her  Majesty  (/?),  prepares  or  fits  out  any  naval  or  military 
expedition  to  proceed  against  the  dominions  of  any  friendly  state  (^),  all 
ships  and  their  equipments,  and  all  arms  and  munitions  of  war,  used  in  or 
forming  part  of  such  expedition,  shall  be  forfeited  to  Her  Majesty  (r). 

In  cases  where  a  ship  is  seized  and  detained  under  a  warrant  (s)  issued 
either  by  one  of  the  Secretaries  of  State,  or  in  Ireland  by  the  Lord 
Lieutenant  or  his  Chief  Secretary,  or  in  the  Channel  Islands  or  the  Isle  of 
Man  by  the  Lieutenant-Governor,  or  in  any  British  possession  by  the 
Governor  (0,  on  the  ground  that  there  is  reasonable  and  probable  cause  for 
believing  that  such  ship  has  been,  or  is  being,  built,  commissioned,  or 
equipped  contrary  to  the  Act,  and  is  about  to  be  taken  beyond  the  limits 
of  Her  Majesty's  dominions,  or  that  such  ship  is  about  to  be  despatched 
contrary  to  the  Act,  the  owner  of  the  ship  so  detained,  or  his  agent,  may, 
under  the  provisions  of  sect.  23  of  the  Act,  apply  to  the  Court  of 
Admiralty  (u)  for  her  release,  and  thereupon  the  Court  must  as  soon  as 
possible  put  the  matter  of  such  seizure  and  detention  in  course  of  trial 
between  the  applicant  and  the  Crown. 

The  same  section  (sect.  23)  also  provides  for  the  release  and  restoration 
of  the  ship  if  the  applicant  establish  to  the  satisfaction  of  the  Court  that  the 
ship  was  not  and  is  not  being  built,  commissioned,  or  equipped  or  intended 
to  be  despatched  contrary  to  the  Act,  and  in  cases  where  the  applicant 
fails  to  establish  to  the  satisfaction  of  the  Court  that  the  ship  was  not 
and  is  not  being  built,  commissioned,  or  equipped,  or  intended  to  be 
despatched  contrary  to  the  Act,  for  her  detention  until  her  release  by  order 
of  one  of  the  Secretaries  of  State,  or  of  the  Lord  Lieutenant,  Chief  Secretary, 
Lieutenant-Governor,  or  Governor  respectively. 

The  same  section  further  provides  that  the  Court  may,  in  cases  where 


(j?)  See  mpra^  p.  226,  n.  (//). 

(^)  See  mpra^  p.  226,  n.  (A). 

(r)  As  to  the  construction  of  this  sec- 
tion, see  Reg.  v.  Saiidoval^  56  L.  T.  626, 
35  W.  R.  500  ;  Keg.  v.  Jamemn,  [1896] 
2  Q.  B.  425,  65  L.  J.  M.  C.  218.  The 
offence  of  fitting  oat  and  preparing  an 
expedition  within  the  King's  dominions 
against  a  friendly  state  under  this  section 
is  sufficiently  constituted  by  the  purchase 
of  guns  and  ammunition  in  this  country, 
and  their  shipment  for  the  purpose  of 
being  put  on  board  a  ship  in  a  foreign 
port,  with  the  knowledge  or  the  purchaser 
and  shipper  that  they  are  to  be  used  in  a 
hostile  demonstration  against  such  state, 
though  the  shipper  takes  no  part  in  any 
ovei-t  act  of  war,  and  his  ship  is  not  fully 
equipped  for  the  expedition  within  any 
port  belonging  U>  the  King's  dominions. 
Re^j.  V.  Sandoval,  56  L.  T.  526,  35  W.  R. 
500. 

(x)  As  to  the  form  of  the  warrant,  see 
ne  lia^nuitiamh  L.  R.  3  A.  &  E.  324. 

{t)  See  sect.  26,  and  i«/m,  p.  229,  n.  {s). 
Sect.  30  of  the  Act  defines  the  terms 
"  United  Kingdom,*' "  British  possession," 


"Secretary  of  State,"  and  "GoTemor," 
when  not  inconsistent  with  the  context, 
as  foUows : 

"  United  Kingdom  "  includes  the  Isle  of 
Man,  the  Channel  Islands,  and  other  adja- 
cent islands.  "  British  possession  "  means 
any  territory,  colony,  or  place,  being  part 
of  Her  Majesty's  dominions,  and  not  part 
of  the  United  Kingdom  as  defined  by  this 
Act.  "The  Secretary  of  State"  shall 
mean  any  one  of  Her  Majesty's  principal 
Secretaries  of  State.  "  The  Governor  " 
shall,  as  respects  India,  mean  the  governor- 
general  or  the  governor  of  any  Presidency, 
and  where  a  British  possession  consists  of 
several  constituent  colonies,  mean  the 
governor-general  of  the  whole  possession 
or  the  governor  of  any  of  the  constituent 
colonies,  and  as  respects  any  other  British 
possession,  shall  mean  the  officer  for  the 
time  being  administering  the  government 
of  such  possession  ;  also  any  person  acting 
for  or  in  the  capacity  of  a  governor 
shall  be  included  under  the  term 
"  (Jovemor." 

(w)  See  sect.  30,  and  mtpra,  p.  225, 
n.  (<?). 
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no  proceedings  are  pending  for  the  condemnation  of  any  ship  detained 
under  the  section,  release  her  on  the  owner  giving  security  to  the  satis- 
faction of  the  Court  that  the  ship  shall  not  be  employed  contrary  to  the 
Act,  notwithstanding  that  the  applicant  may  have  failed  to  establish  to 
the  satisfaction  of  the  Court  that  the  ship  was  not  and  is  not  being  built, 
commissioned,  or  intended  to  be  despatched  contrary  to  the  Act,  and  that 
if  the  Court  be  of  opinion  that  there  was  not  reasonable  and  probable 
cause  (v)  for  the  detention,  and  no  such  cause  appear  in  the  course  of  the 
proceedings,  the  Court  shall  have  power  to  declare  that  the  owner  is  to  be 
indemnified  by  the  payment  of  costs  and  damages  in  respect  of  the  deten-  To  award 
tion,  the  amount  thereof  to  be  assessed  by  the  Court,  and  any  amount  so  ^^^giw! 
assessed  being  payable  by  the  Commissioners  of  the  Treasury  out  of  any 
moneys  legally  applicable  for  that  purpose  (x). 

It  is  also  provided  by  the  section  that  the  Court  of  Admiralty  shall  have 
power  to  maie  a  like  order  for  the  indemnity  of  the  owner,  on  the  applica- 
tion of  such  owner  to  the  Court,  in  a  summary  way,  in  cases  where,  under 
provisions  contained  in  the  section  (y),  the  ship  is  released  by  the  order  of 
the  Secretary  of  State  or  the  chief  executive  authority  (z)  before  any 
application  is  made  by  the  owner  or  his  agent  to  the  Court  for  such  release. 

By  the  21st,  22nd,  and  24th  sections  of  the  Act  power  is  given  to  oflScers  Power  of 
of  customs  or  of  the  Board  of  Trade  in  the  United  Kingdom,  to  officers  of  ^®^"  ^' 
customs  and  public  officers  in  British  possessions,  and  to  commissioned  officers  to  detain     ' 
on  full  pay  in  the  naval  or  military  service  of  the  Crown  (a),  to  detain  ships  ships  contra- 
with  respect  to  which  there  is  reasonable  and  probable  cause  for  believing  that  ac°!^^  ^  ^ 
such  ships  have  been,  or  are  being,  built,  commissioned,  or  equipped  contraiy 
to  the  Act,  and  are  about  to  be  taken  beyond  the  limits  of  Her  Majesty's 
dominions,  or  that  such  ships  are  about  to  be  despatched  contrary  to  the 
Act ;  and  by  sect.  24  of  tlie  Act  it  is  also  provided  that  any  ship  so  detained  Subsequent 
may  be  either  released  by  order  of  the  Secretary  for  State  or  the  authorities  on^such^ 
defined  in  the  Act  as  chief  executive  authorities,  or  be  detained  under  a  detention. 
\varrant  issued  by  such  Secretary*t)f  State  or  chief  executive  officer  (b),  and 
that  upon  such  warrant  being  issued,  further  proceedings  shall  be  had  as  in 
cases  where  the  seizure  or  detention  has  taken  place  on  a  warrant  issued  by 
the  Secretary  of  State  without  any  communication  from  the  local  authority. 


(r)  As  to  circumstances  which  have 
been  held  to  constitute  reasonable  and 
probable  cause  for  detention  so  as  to  dis- 
entitle the  applicant  to  costs  and  damages, 
see  Tlui  iHteriuitwual,  L.  R.  3  A.  &  E. 
339. 

(*)  Nothing  in  the  section  contained 
affects  any  pixtceedings  instituted  or  to 
be  institutetl  for  the  condemnation  of 
any  ship  detained  under  the  section 
where  such  ship  is  liable  to  forfeiture, 
subject  to  this  provision,  that  if  such 
ship  is  restored  in  pursuance  of  the 
section  all  proceedings  for  such  con- 
demuatiun  shall  be  stayed;  and  where 
the  Court  declares  that  the  owner  is  to 
be  indemnified  by  the  payment  of  costs 
and  damages  for  the  detainer,  all  costs, 
charges,  and  exi)ense8  incurred  by  such 


owner  in  or  about  any  proceedings  for 
the  condemnation  of  such  ship  shall  be 
ailded  to  the  costs  and  damages  i)ayable 
to  him  in  respect  of  the  detention  of  the 
ship.  The  Foreign  Enlistment  Act,  1870, 
8.  23. 

(y)  The  release  may,  under  such  pro- 
visions, be  either  with  or  without  security 
that  the  ship  shall  not  be  employed  con- 
trary to  the  Act. 

(r)  /.6'.,  in  Ireland  the  Lord  Lieutenant 
or  Chief  Secretary,  in  the  Channel  Islands 
and  the  Isle  of  Man  the  Lieutenant-Gover- 
nor, or  in  any  British  possession  the 
Governor.  The  Foreign  Enlistment  Act, 
s.  26.     See  also  sect.  30. 

(tf)  These  officers  are  referi*ed  to  in  the 
Act  as  the  "  local  authority."    See  sect.  21. 

(ft)  See  nupruy  n.  (z). 
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The  24th  section  of  the  Act  further  piovides  that,  where  the  Secretary 
of  State  or  chief  executive  authority  (c)  orders  the  ship  to  be  released  on 
the  receipt  of  a  communication  from  the  local  authority  without  issuing  his 
warrant,  the  owner  of  the  ship  shall  be  indemnified  by  the  payment  of  costs 
and  damages  in  respect  of  the  detention,  upon  application  to  the  Court  of 
Admiralty,  in  a  summary  way,  in  like  manner  as  he  is  entitled  to  be 
indemnified  where  the  S^retary  of  State,  having  issued  his  warrant  under 
the  Act,  releases  the  ship  before  any  application  is  made  by  the  owner  or  his 
agent  to  the  Court  for  such  release  {d). 

It  is  provided  by  the  14th  section  of  the  Act  that  if  during  the  con- 
tinuance of  any  war  in  which  Her  Majesty  may  be  neutral,  any  ship,  goods, 
or  merchandize,  captured  as  prize  of  war  within  the  territorial  jurisdiction 
of  Her  Majesty,  in  violation  of  the  neutrality  of  this  realm,  or  captured  by 
any  ship  which  may  have  been  built,  equipped,  commissioned,  or  despatched, 
or  the  force  of  which  may  have  been  augmented,  contrary  to  the  provisions 
of  this  Act,  are  brought  within  the  limits  of  Her  Majesty's  dominions  by 
the  captor,  or  any  agent  of  the  captor,  or  by  any  person  having  come  into 
possession  thereof  with  knowledge  that  the  same  was  prize  of  war  so  captured 
as  aforesaid,  it  shall  be  lawful  for  the  original  owner  of  such  prize,  or  his 
agent,  or  for  any  person  authorized  in  that  behalf  by  the  government  of 
the  foreign  state  to  which  such  owner  belongs,  to  make  application  to  the 
Court  of  Admiralty  for  seizure  and  detention  of  such  prize,  and  the  Court 
shall,  on  due  proof  of  the  facts,  order  such  prize  to  be  restored.  The  same 
section  provides  that  every  such  order  shall  be  executed  and  carried  into 
effect  in  the  same  manner,  and  subject  to  the  same  right  of  appeal^  as  in 
case  of  any  order  made  in  the  exercise  of  the  ordinary  jurisdiction  of  such 
Court ;  and  in  the  meantime,  and  until  a  final  order  has  been  made  on 
such  application,  the  Court  shall  have  power  to  make  all  such  provisional 
and  other  orders  as  to  the  care  or  custody  of  such  captured  ship,  goods,  or 
merchandize,  and  (if  the  same  be  of  perishable  nature,  or  incurring  risk  of 
deterioration)  for  the  sale  thereof,  and  with  respect  to  the  deposit  or  invest- 
ment of  the  proceeds  of  any  such  sale,  as  may  be  made  by  such  Court  in  the 
exercise  of  its  ordinary  jurisdiction. 

The  jurisdiction  conferred  by  the  Act  on  the  Court  of  Admiralty  is  now 
assigned  to  the  Admii*alty  Division. 

In  the  few  foreign  enlistment  cases  which  have  occurred  in  the  Court 
of  Admiralty  since  the  passin;^  of  the  Act,  applications  for  the  release  of 
ships  under  sects.  23  and  24  of  the  Act(d)  have  been  by  motion  to 
the  judge  in  Court,  and  have  been  supported  by  aflSdavits  (/),  and  in  the 
only  case  where  proceedings  for  condemnation  to  Her  Majesty  were  taken, 
under  the  provisions  of  sect.  19  of  the  Act  {p)y  a  suit  was  instituted  against 
the  ship  sought  to  be  condemned  as  in  an  ordinary  action  in  rem,  and  she 
was  arrested  by  the  marshal  after  an  affidavit  to  lead  warrant  had  been 


(r)  See  fiipra,  p.  229,  n.  (z). 

(</)  See  »ifjfra,  p.  229. 

(f )  Supra,  pp.  228  and  229. 

(/)  See  The  Jntenmtional,  L.  K.  8  A.  & 
E.  321,  a  case  under  the  23rd  section  of 
the  Act ;    The  Great  Notihern  and  the 


Midland,  1  Asp.  246.  In  the  latter  case, 
which  was  under  the  24th  section  of  the 
Act,  ten  days  were  given  to  the  Crown 
to  prepare  affidavits  in  answer  to  the 
motion  to  release  the  ship.  Ih. 
iff')  Sitpra,  p.  225. 
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filed  (h).  Pleadings  were  then  brought  in,  as  in  cases  within  the  ordinary 
jurisdiction  of  the  Conrt,  and  witnesses  were  orally  examined  at  the  hearing 
on  behalf  of  the  Crown  and  of  the  defendants. 

The  27th  section  of  the  Act  gives  an  appeal  from  any  decision  of  the  Appeal. 
Court  of  Admiralty  under  the  Act  to  the  same  tribunal  and  in  the  same 
manner  to  and  in  which  an  appeal  might  at  the  time  of  the  passing  of  the 
Act  be  had  in  cases  within  the  ordinary  jurisdiction  of  the  Court  of 
Admiralty.  The  appellate  jurisdiction  given  by  this  section  has  been 
transferred  to  the  Court  of  Appeal. 


(/«)  The  suit  was  instituted  hy  the 
Queen's  Proctor  on  behalf  of  Her  Majesty, 
and  it  was  stated  in  the  affidavit  to  lead 
warrant  that  the  institution  of  the  pro- 
ceedings had  been  sanctioned  by  the  Sec- 
retary of  State  for  Foreign  AfE^irs.  The 
warrant  of  arrest  was  granted  on  an 
ex  parte  application  made  to  the  judge 
by  counsel  on  behalf  of  the  Crown. 
Subsequently,  the  ship  having  been 
arrested,  and  an  appearance  entei-ed  for 


her  owners,  she  was,  with  the  consent  of 
the  Crown,  released  on  bail  being  given 
for  her  full  value  and  the  value  of  her 
equipment,  but  not  for  any  additional 
amount  for  costs,  the  condition  of  the 
bail  bond  being  to  restore  the  vessel  and 
her  equipment,  or  the  value  thereof,  when 
ordered  by  the  Crown  to  do  so.  The 
GauTttlet,  L.  R.  3  A.  &  E.  319,  320,  n. 
See  fupra^  p.  226,  n.  (/). 
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SLAVE  TRADE,  ETC. 

The  jurisdiction  in  slave  trade  cases  possessed  by  the  Court  of 
Admiralty  at  the  time  the  Judicature  Act,  1873,  came  into  force,  is  now 
vested  in  the  Admiralty  Division,  and  is  for  the  most  part  regulated  by  the 
provisions  of  the  Slave  Trade  Act,  1878  (86  &  87  Vict.  c.  88). 

That  Act,  which  is  incorporated  with  the  enactments  of  the  Slave  Trade 
Act,  1824  (a),  and  any  enactments  amending  the  same,  as  far  as  they  were 
in  force  at  the  time  of  the  passing  of  the  Ace,  and  were  not  repealed  by 
it  (ft),  provides  in  the  5th  section  that  the  High  Court  of  Admiralty  of 
England  and  every  Vice- Admiralty  Court  in  Her  Majesty's  dominions  out 
of  the  United  Kingdom  (c)  shall  have  jurisdiction  to  try  and  condenm  or 
restore  any  vessel  (d),  slave  (e),  goods,  and  effects,  alleged  to  be  seized  (/), 


(rt)  b  Geo.  4,  c.  113. 

{b)  The  30th  section  of  the  Slave  Trade 
Act,  1878,  and  the  2nd  schedule  to  that 
Act,  appear  to  repeal  all  the  then  existing 
legislation  relating  to  the  slave  trade, 
and  the  exportation  and  importation  of 
slaves,  with  the  following  exceptions: 
The  Slave  Trade  Act,  1824,  ss.  2—11  and 
12,  down  to  "  taken  to  be  in  full  force," 
ss.  39,  40,  and  47  ;  3  &  4  Will.  4,  c.  73,  s.  12 
(declaring  slavery  unlawful  through  the 
British  colonies,  plantations,  and  posses- 
sions abroad) ;  7  Will.  4  &  1  Vict.  c.  91 
(substituting  imprisonment  for  the  punish- 
ment of  death  in  the  case  of  certain  of 
the  offences  dealt  with  by  the  Act  of 
1824)  ;  The  Slave  Trade  Act,  1843  (6  &  7 
Vict.  c.  98),  ss.  1  and  4 ;  and  The  Slave 
Trade  (East  African  Courts)  Act,  1873 
(36  &  87  Vict.  c.  69). 

(c)  The  term  '*  Vice- Admiralty  Court" 
does  not  include  any  Vice-Admiralty 
Court  which  for  the  time  being  has 
under  its  commission  a  limited  jurisdic- 
tion only  in  matters  relating  to  the  slave 
trade.  The  4th  section  of  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868  (31  & 
32  Vict.  c.  71),  declares  that  nothing  in 
that  Act,  or  in  any  Order  in  Council  under 
it,  shall  confer  on  a  County  Court  jurisdic- 
tion in  any  matter  arising  under  any  of 
the  Acts  for  the  suppression  of  the  slave 
trade.  The  2nd  section  (sub-sect.  3)  of  the 
Colonial  Courts  of  Admiralty  Act,  1890 
(53  &  64  Vict.  c.  27),  now  provides  that 
"  subject  to  the  provisions  of  that  Act  any 
enactment  refeiring  to  a  Vice-Admiralty 
Court  which  is  contained  in  an  Act  of  the 
Imperial  Parliament  .  .  .  shall  apply  to 


a  Colonial  Court  of  Admiralty,  and  be  read 
as  if  the  expression  Colonial  Court  of 
Admiralty  were  therein  substituted  for 
Vice- Admiralty  Court,  or  for  other  expres- 
sions respectively  referring  to  such  Vice- 
Admiralty  Courts,  or  the  judge  thereof, 
and  the  Colonial  Court  of  Adndralty  shall 
have  jurisdiction  accordingly.  Provided 
as  follows  .  .  .  (b)  A  Colonial  Court  of 
Admiralty  shall  have  under  the  .  .  . 
Slave  Trade  Act,  1873,  and  any  enactment 
relating  to  .  .  .  the  slave  trade,  the  juris- 
diction thereby  conferred  on  a  Vice- 
Admiralty  Court,  and  not  the  jurisdiction 
thereby  conferred  exclusively  on  the  High 
Court  of  Admiralty  or  the  High  Court  of 
Justice.  .  .  ." 

(d)  By  section  2  of  the  Act  the  term 
"  vessel "  when  used  in  the  Act  means  any 
vessel  used  in  navigation. 

(e)  By  the  Slave  Trade  Act,  1843  (6  & 
7  Vict.  c.  98),  s.  2,  aU  persons  hoiden  in 
servitude  as  pledges  for  debt,  and  com- 
monly called  pawns,  or  by  whatsoever 
other  name  they  may  be  caUed  or  known, 
were  for  the  purposes  of  the  Slave  Trade 
Acts,  1824  and  1833,  to  be  deemed  and  con- 
strued to  be  slaves,  or  persons  intended  to 
be  dealt  with  as  slaves. 

(/)  The  25th  section  of  the  Slave  Trade 
Act,  1873,  provides  that  all  pecuniary 
forfeitures  and  penalties  imposed  by  the 
enactments  with  which  that  Act  is  to  be 
construed  as  one  (see  supra,  n.  (&)),  may  be 
sued  for,  prosecuted,  and  recovered  in  any 
Court  of  record  or  Vice-Admiralty  in  any 
part  of  Her  Majesty's  dominions  wherein 
the  offence  was  committed,  or  where  the 
offender  may  be,  in  like  manner  as  any 
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detained,  or  forfeited  in  pursnanoe  of  the  Aot  and  the  enactments  incor- 
porated with  it  (^),  and  on  restoring  the  same  to  award  such  damages  in 
respect  of  the  Tisitation,  seizure,  and  detention  of  snch  vessel,  goods,  and 
efi'ects,  and  of  any  person  on  board  such  vessel,  and  in  respect  of  any  act  or 
thing  done  in  relation  to  sach  visitation,  seizure,  or  detention,  or  in 
respect  of  any  of  snch  matters,  and  in  any  case  to  make  snch  order  as 
to  costs  as,  subject  to  the  provisions  of  the  Act  and  of  any  existing  slave 
trade  treaty  (A),  the  Court  may  think  just  («). 

The  same  section  also  provides  that  each  of  the  said  Courts  shall  have 
the  same  jurisdiction  in  regard  to  any  person  who  has  been  seized,  either 
at  sea  or  on  land,  on  the  ground  that  he  has  or  is  suspected  to  have  been 


Costs  and 
damages. 


penalty  or  forfeiture  incurred  in  the 
United  Kingdom  under  any  Act  for  the 
time  being  in  force  relating  to  Her 
Majesty's  customs,  or  in  the  case  of  the 
High  Court  of  Admiralty,  or  of  a  Court 
of  Vice-Admiralty,  in  like  manner  as  any 
▼essel  seized  in  pursuance  of  the  Act. 
The  same  section  further  provides  that 
such  pecuniary  penalties  and  forfeitures 
shall,  subject  to  the  express  provisions 
of  the  said  enactments,  be  paid  and  applied 
in  like  manner  as  the  net  proceeds  of  a 
vessel  seized  otherwise  than  by  the  com- 
mander or  olficer  of  one  of  Her  Majesty*s 
ships,  or  of  the  cruiser  of  a  foreign  state. 
(See  sects.  11  and  13  of  the  Act.) 

(y)  See  sect.  24.  The  offences  in  respect 
of  which  a  liability  to  seizure,  detention, 
or  forfeiture  is  imposed  within  this 
section  are  for  the  most  part  enumerated 
in  the  unrepealed  enactments  referred  to, 
tnpra^  p.  232,  n.  (A),  and  in  the  3rd  and 
4th  sections  of  the  Slave  Trade  Act,  1873, 
the  first  of  which  two  last-mentioned 
sections  renders  liable  to  seizure  and 
detention  a  vessel  suspected  on  reason- 
able grounds  of  being  engaged  in  or  fitted 
out  for  the  slave  trade,  as  well  as  any 
person  reasonably  suspected  of  being 
detained  as  a  slave.  See  mfra^  p.  234, 
n.  Qt). 

(/«)  When  used  in  the  Act,  the  tei-m 
"  existing  slave  trade  treaty "  means  a 
treaty  made  by  or  on  behalf  of  His 
Majesty  or  His  Koyal  predecessors  with 
any  foreign  state  for  the  more  effectual 
suppression  of  the  slave  trade  and  in  force 
at  the  passing  of  the  Act ;  the  term 
"  treaty  includes  any  convention,  agree- 
ment, engagement,  or  arrangement ;  and 
the  term  "slave  trade,"  when  used  in 
relation  to  any  particular  treaty,  does  not 
include  anything  declared  by  such  treaty 
not  to  be  comprised  in  the  term  or  in 
such  treaty.    (The  Slave  Trade  Act,  1873, 

8.2.) 

Sect.  29  of  the  Act  provides  that 
where  any  treaty  in  relation  to  the  slave 
trade  is  made  after  the  passing  of  this 
Act,  by  or  on  behalf  of  Her  Majesty,  with 
any  foreign  state,  Her  Majesty  may  by 
Order  in  Council  direct  that  as  from  such 
date,  not  being  earh'er  than  the  date  of 
the  treaty,  as  may  be  specified  in  the 


order,  such  treaty  shall  be  deemed,  and 
thereupon  (as  from  the  said  date,  or  if  no 
date  is  s[)ecified,  as  from  the  date  of  such 
order)  such  treaty  shall  be  deemed  to  be 
an  existing  slave  trade  treaty  within  the 
meaning  of  this  Act,  and  all  the  pro- 
visions of  this  Act  shall  apply  and  be 
construed  acconlingly.  It  is  also,  pro- 
vided by  the  same  section  that  Her 
Majesty  may,  by  the  same  or  any  subse- 
quent order  referring  to  the  same  treaty, 
render  the  application  of  this  Act  subject 
to  such  comiitions,  exceptions,  and  quali- 
fications as  may  be  deemed  expedient ; 
that  every  such  order  shall  recite  or 
embody  the  terms  of  the  treaty  so  far 
as  they  relate  to  the  slave  trade,  and  shall 
be  laid  before  both  Houses  of  Parliament 
within  six  weeks  after  it  is  made,  or  if 
Parliament  be  not  then  sitting,  within 
six  weeks  after  the  then  next  meeting  of 
Parliament,  and  shall  also  be  published 
in  the  London  Gazette,  and  that  a  treaty, 
whether  made  before  or  after  the  pass- 
ing of  this  Act,  which  ceases  to  be  in 
force,  shall  cease  to  be  an  existing  slave 
trade  treaty  within  the  meaning  of  this 
Act. 

(i)  Sect.  6  of  the  Act  provides  that 
where  any  vessel  or  slave  seized  by  the 
commander  or  officer  of  the  cruiser  of 
any  foreign  state  is  brought  in  for  adjudi- 
cation in  a  British  Slave  Court,  all  pro- 
ceedings for  the  condemnation  of  such 
vessel  and  slave,  and  the  goods  and  effects 
on  board  such  vessel,  shall  be  taken  in 
the  name  of  Her  Majesty  by  some  person 
duly  authorized  in  that  behalf ;  and 
sect.  22  provides  that  any  person  who 
wilfully  gives  false  evidence  in  any  pro- 
ceeding taken  in  pursuance  of  the  Act 
in  any  Slave  Court  shaU  be  guilty  of 
an  offence  against  the  Act,  and  shall 
be  liable  to  the  like  penalty  as  if  he-  hatl 
been  guilty  of  perjury,  or  in  a  British 
possession,  of  the  offence,  by  whatever 
name  called,  which  if  committed  in 
England  would  be  perjury.  '*  British 
possession"  is  defined  in  sect.  2  of  the 
Act  as  meaning  **  any  plantation,  terri- 
tory, settlement,  or  place  within  Her 
Majesty's  dominions,  and  not  forming 
part  of  the  United  Kingdom." 
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detaiDed  as  a  slave,  for  the  purpose  of  the  slave  trade,  as  the  Court  would 
have  under  the  section  if  he  had  been  so  detained  on  board  a  vessel  that 
was  seized  and  brought  in  for  adjudication  (^),  and  that  where  any  vessel 
of  a  foreign  state  (/)  is  liable  to  be  condemned  by  a  British  Slave  Court  {m), 
such  Court  shall  have  the  same  jurisdiction  as  if  she  were  a  British  vessel. 

All  the  foregoing  provisions  are,  however,  subject  to  a  proviso  that 

nothing  contained  in  the  section  last  above-mentioned  shall  give  to  any 

Court  any  jurisdiction  inconsistent  with  any  existing  slave  trade  treaty 

over  a  vessel  which  is  shown  to  such  Court  to  be  the  vessel  of  any  foreign 

state  and  which  has  not  been  engaged  within  British  jurisdiction  in  the 

slave  trade  (n). 

Jurisdiction         The  19th  section  of  the  Act  provides  that  the  High  Court  of  Admiralty 

as  to  bounties,  ^f  England  shall  have  jurisdiction  to  hear  and  determine  any  question 

and  eSorcing   arising  with  respect  to  the  right  of  any  pei-son  to  any  payment  in  pursuanoe 

decrees,  &c.      of  the  Act  in  respect  of  any  condemned  vessel,  slave,  goods,  or  effects  (o), 

and  any  question  of  joint  capture  (;?)  or  seizure  which  may  arise  in  respect 
of  any  vessel,  slave,  goods,  or  effects  seized  in  pursuanoe  of  this  Act,  and 
also  as  well  to  review  as  to  enforce  any  decree,  declaration,  or  order  of  any 
British  Slave  Court  (q)  made  in  pursuance  of  the  Act  (r). 


(&)  Sect.  10  of  the  Act  relates  to  the 
disposal  of  slaves  seized  in  pureuance  of 
the  Act,  and  is  as  follows  :  "  Where  any 
slaves  are  seized  in  pursuance  of  this 
Act,  they  shall,  for  the  purpose  only  of 
seizure,  prosecution,  and  condemnation, 
be  deemed  to  be  property,  and  shall  be 
condemned  as  forfeited  to  the  sole  use  of 
Her  Majesty  for  the  purpose  only  of  divest- 
ing all  other  right  or  interest  therein,  and 
shall  not  be  treated  as  slaves,  but  shall  be 
provided  for,  pending  the  proceedings  for 
their  condemnation,  in  such  manner,  and 
shall  on  condemnation  be  disposed  of  in 
such  manner,  or  delivered  over  to  such 
^)ersons,  as  the  Court  having  cognizance 
of  the  case  may  adjudge,  subject  to  the 
regulations  (if  any)  which  are  from  time 
to  time  made  by  the  Commissioners  of 
Her  Majesty's  Treasury  ;  and  the  Com- 
missioners of  Her  Majesty's  Treasury  may 
from  time  to  time  make,  alter,  and  revoke 
regulations  for  this  puriK)se,  so  that  they 
be  consistent  with  any  provisions  in  this 
behalf  contained  in  any  existing  slave 
trade  treaty." 

(I)  In  the  Act  the  term  "foreign 
state''  includes  any  foreign  nation, 
people,  tribe,  sovereign,  prince,  chief, 
or  headman  ;  and  the  term  "  vessel  of  a 
foreign  state"  means  a  vessel  which  is 
justly  entitled  to  claim  the  protection  of 
the  dag  of  a  foreign  state,  or  which 
would  be  so  entitled  if  she  did  not  lose 
such  protection  by  being  engaged  in  the 
slave  trade.  The  Slave  Trade  Act,  1873, 
8.  2. 

(w)  By  sect.  2  of  the  Act  the  term 
"  British  Slave  Court "  means  the  High 
Court  of  Admiralty  of  England,  every 
Vice-Admiralty  Court  in   Her  Majesty's 


dominions  out  of  the  United  Kingiloni, 
and  every  East  African  Court  for  the 
time  being  within  the  meaning  of  the 
Slave  Trade  (East  African  Courts)  Act, 
187.S  (36  &  37  Vict.  c.  69) ;  and  the  term 
"  Slave  Court "  means  every  British  Slave 
Court,  every  mixed  commission  or  Court 
established  under  any  existing  slave  trade 
treaty,  and  the  Court  of  any  foreign  state 
having  jurisdiction  to  try  and  condemn 
a  vessel  engaged  in  the  slave  trade.  And 
as  to  the  jurisdiction  of  Colonial  Courts  of 
Admiralty  under  the  Colonial  Courts  of  Ad- 
miralty Act,  1890  (53  &  64  Vict.  c.  27),  see 
supruy  p.  232,  n.  (r).  The  Slave  Trade  (East 
African  Courts)  Act,  1873,  is  amended 
by  the  Slave  Trade  (East  African  Courts) 
Act,  1879  (42  &  43  Vict.  c.  38),  amended 
as  to  sect.  2  by  S.  L.  R.,  1894. 

(»)  The  Shvve  Trade  Act,  1873,  s.  5. 

(o)  The  provisions  now  in  force  "with 
respect  to  bounties  and  other  payments 
to  the  seizors  of  vessels,  slaves,  goods, 
or  other  effects,  which  have  been  con- 
demned by  the  Court  under  the  Act,  and 
with  respect  to  the  payment  of  the  net 
proceeds  of  vessels,  goods,  or  effects  sold 
by  the  Court,  are  contained  in  the  Slave 
Trade  Act,  1873,  ss.  11—15  and  16. 

(y;)  As  to  questions  of  joint  captures, 
see  ^riff,  ntivw  ufikninon^  Br.  &  L.  370. 

(fj)  See  *upra,  n.  (m). 

(r)  As  to  this  section,  see  Tlie  Orarena^, 
nomine  Beg.  v.  Casacu,  6  App,  Cas.  548. 
See  also  J7ie  liivardo  Schmidt,  L.  R. 
1  P.  C.  268  ;  ne  Laura,  3  Moo.  P.  C.  C. 
N.  S.  181. 

Sect.  20  of  the  Act  empowered  the 
registrar  of  the  High  Court  of  Admiralty 
of  England,  on  the  application  of  any 
person  aggrieved,  or  of  the  Commissioners 
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It  is  provided  by  sect.  4  of  the  Act  (which,  however,  does  not  extend 
to  the  vessel  of  any  foreign  state,  except  so  far  as  may  be  consistent  with 
the  treaty  made  by  snch  state)  that  where  any  of  the  particulars  mentioned 
in  the  1st  schedule  to  the  Act  (s)  are  found  in  the  equipment  or  on  board 
of  any  vessel  visited,  seized,  or  detained  in  pursuance  of  the  Act,  such 
vessel  shall,  unless  the  contrary  be  proved,  be  deemed  to  be  fitted  out  for 
the  purposes  of  and  engaged  in  the  slave  trade,  and  in  such  case,  even 
though  the  vessel  is  restored,  no  damages  shall  be  awarded  against  the 
seizor  under  the  Act  in  respect  of  such  visitation,  seizure,  or  detention,  or 
otherwise,  upon  such  restoration. 

The  47  th  section  of  the  Slave  Trade  Act,  1824,  provides  that  all  actions, 
suits,  or  informations  for  the  recovery  of  any  of  the  penalties  or  forfeitures 
under  this  Act,  may  be  commenced,  had,  brought,  sued,  exhibited,  or 
prosecuted,  at  any  time  within  five  years  after  the  offence  committed  by 
reason  whereof  such  penalty  or  forfeiture  shall  be  incurred ;  provided 
always,  that  where  any  slave  or  slaves  have  been,  or  shall  at  any  time  have 
been,  illegally  imported,  nothing  therein  contained  shall  extend  to  prevent 
proceedings  being  commenced  to  obtain  the  condemnation  or  forfeiture 
thereof,  but  that  the  said  slave  or  slaves  so  illegally  imported  shall 
and  may  be  condemned  and  forfeited  at  any  time  after  such  illegal 
importation. 

of  Her  Majesty's  Treasury,  to  tax  or  review 
the  taxation  of   any  costs,  charges,  or 
expenses  incurred,  or  alleged  to  be  incurred, 
in  any  proceeding  taken  in  any  British 
Slave  Court,  or  in  any  mixed  commission 
or  Court  in  Her  Majesty's  dominions,  and 
for  that  purpose  confers  on  him  the  same 
jurisdiction  and  powers  as  he  had  at  the 
time  of  the  passing  of  the  Act  in  the 
taxation  of  any  costs,  charges,  or  expenses 
incurred  in  any  proceeding  in  the  High 
Court  of  Admiralty.    This  section  is  now 
repealed  as  far  as  relates  to  the  taxation 
of  any  costs,  charges,  or  expenses  which 
can  be  taxed  in  pursuance  of  the  Colonial 
Courts  of  Admiralty   Act,  1890  (s.  18). 
Sects.  12  and  13  of  this  latter  Act  give 
lK)wer  to  the  Queen  in  Council  to  make 
rules  as  to  the  practice  and  procedure  (in- 
cluding fees  and  costs)  to  be  observed  in, 
and  the  returns  to  be  made  from.  Colonial 
Courts  of  Admiralty  and  Vice- Admiralty 
Courts  on  the  exercise  of  their  jurisdiction 
in   matters  relating  to  the  slave  trade, 
and  from  East  African  Courts  as  defined 
by  the  Slave  Trade  (East  African  Courts) 
Acts,  1873  and  1879. 

(x)  This  schedule  is  in  substance  as 
follows : — 

Equipment*  lohich  at'e  prlind  fae'ie 
rridrnce  of  a  Ve*ml  hoing  engaged  in  the 
Slare  Trade.  (1.)  Hatches  with  open 
gratings,  instead  of  the  close  hatches  which 
are  usual  in  merchant  vessels.  (2.)  Divi- 
sions or  bulkheads  in  the  hold  or  on  deck 
more  numerous  than  are  necessary  for 
vessels  engaged  in  lawful  trade.  (3.)  Spare 
plank  fitted  for  being  laid  down  as  a 
second  or  slave  deck.  (4.)  Shackles,  bolts, 
or  handcufEs.     (5.)  A  larger  quantity  of 


Burden  of 
pitx)f  in  slave 
trade  cases. 


Within  what 
period  suits 
maybe 
brought. 


water  in  casks  or  in  tanks  than  is  requisite 
for  the  consumption  of  the  crew  of  the 
vessel    as   a  merchant  vessel.      (6.)  An 
extraordinary  number  of  water  casks  or 
of  other  vessels  for  holding  liquid,  unless 
the  master  shall  produce  a  certificate  from 
the  custom  house  at  the  place  from  which 
he  cleared  outwards,  stating  that  a  suffi- 
cient   security  had  been   given  by  the 
owners  of   such  vessel  that  such  extra 
quantity  of  casks  or  of  other  vessels  should 
only  be  used  for  the  reception  of  palm  oil, 
or  for  other  purposes  of  lawful  commerce. 
(7.)  A  greater  quantity  of  mess  tubs  or 
kids  than  are  requisite  for  the  use  of  the 
crew  of  the  vessel  as  a  merchant  vessel. 
(8.)  A  boiler  or  other  cooking  apparatus 
of  an  unusual  size,  and  larger  or  ntted  for 
being  or  capable  of  being  made  larger 
than  requisite  for  the  use  of  the  crew  of 
the  vessel  as  a  merchant  vessel,  or  more 
than  one  boiler  or  other  cooking  apparatus 
of  the  ordinary  size.     (9.)  An  extraordi- 
nary quantity  either  of  rice  or  of  the  flour 
of  Brazil,  manioc,  or  cassada,  commonly 
called  f  arinha,  of  maize,  or  of  Indian  corn, 
or  of  any  other  article  of  food  whatever, 
beyond  what  might  probably  be  requisite 
for  the  use  of  the  crew,  such  rice,  flour, 
maize,  Indian  com,  or  other  article  of  food 
not  being  entered  on  the  manifest  as  part 
of  the  cargo  for  trade.    (10.)  A  quantity 
of  mats  or  matting  larger  than  is  necessary 
for  the  use  of  the  crew  of  the  vessel  as  a 
merchant  vessel.    (11.)  Any  other  equip- 
ment, article,  or  thing,  which  is  decLared 
by  any  existing  slave  trade  treaty  to  be 
prima  facie  evidence  of  a   vessel   being 
engaged  in  the  slave  trade. 
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Sect.  21  of  the  Slave  Trade  Act,  1873,  provides  that  the  Commis- 
sioners of  Her  Majesty's  Treasury  may  appeal  from  any  decree,  order,  or 
declaration  which  is  made  by  the  Court  of  Admiralty  (0,  or  any  other 
British  Slave  Court,  in  pursuance  of  the  Act,  and  involves  the  payment  by 
the  Treasury  of  any  bounty,  costs,  expenses,  compensation,  damages,  or 
other  moneys,  in  like  manner  as  if  they  were  parties  to  the  proceeding  in 
which  such  decree,  order,  or  declaration  was  made. 

The  Admiralty  Division  possesses,  in  cases  under  the  Pacific  Islanders 
Protection  Acts,  a  somewhat  similar  jurisdiction  to  that  vested  in  it  in  suits 
under  the  Slave  Trade  Acts. 

It  is  provided  by  the  9th  section  of  the  Pacific  Islanders  Protection  Act, 
1872  (i/),  that  a  British  subject  shall  be  guilty  of  felony  if  he  commits  any 
of  the  following  offences,  that  is  to  say — 

1.  Decoys  a  native  of  any  of  the  islands  in  the  Pacific  Ocean,  not  being 
in  Her  Majesty's  dominions,  nor  within  the  jurisdiction  of  any  civilised 
power,  for  the  purpose  of  importing  or  removing  such  native  into  any 
island  or  place  other  than  that  in  which  he  was  at  the  time  of  the  commis- 
sion of  such  offence  ;  or  carries  away,  confines,  or  detains  any  such  native 
for  the  purpose  aforesaid,  without  his  consent,  proof  of  which  consent  shall 
lie  upon  the  party  accused  (x) ; 

2.  Ships,  embarks,  receives,  detains,  or  confines,  or  assists  in  the 
shipping,  embarking,  receiving,  detaining,  or  confining,  for  the  purpose 
aforesaid,  a  native  of  any  of  the  aforesaid  islands  on  board  any  vessel  (y), 
either  on  the  high  seas  or  elsewhere,  without  the  consent  of  such  native, 
proof  of  which  shall  lie  on  the  party  accused  ; 

8.  Contracts  for  the  shipping,  embarking,  receiving,  detaining,  or 
confining  on  board  any  vessel,  for  the  purpose  aforesaid,  any  such  native 
without  his  consent,  proof  of  which  shall  lie  on  the  party  accused  ; 

4.  Fits  out,  mans,  navigates,  equips,  uses,  employs,  lets,  or  takes 
on  freight  or  hire  any  vessel,  or  commands,  or  serves,  or  is  on  boaixi 
any  such  vessel,  with  intent  to  commit  any  of  the  offences  above 
enumerated  ; 

.  5.  Ships,  lades,  receives,  or  puts  on  board,  or  contracts  for  the  shipping, 
lading,  receiving,  or  putting  on  board  of  any  vessel  money,  goods,  or  other 
articles,  with  the  intent  that  they  shall  be  employed,  or  knowing  that  they 
will  be  employed,  in  the  commission  of  any  of  the  offences  above 
enumerated. 

The  16th  section  of  the  same  Act  provides  that  any  British  vessel 
which  shall  upon  reasonable  grounds  be  suspected  (1)  of  being  employed  in 
the  commission  of  any  of  the  offences  enumerated  in  the  last-mentioned 
section  of  the  Act,  or  (2)  of  having  been  fitted  out  for  such  employment, 
or  (3)  of  having  during  the  voyage  on  which  such  vessel  is  met  been 
employed  in  the  commission  of  any  such  offence,  may  be  detained  and 
seized  (z)  upon  the  charge  of  being,  or  having  been,  employed  or  fitted  out 


(0  Sec  the  Slave  Tmde  Act,  1873,  s.  2. 

(u)  36  &  36  Vict.  c.  19  ;  see  38  &  39 
Vict.  c.  61,  s.  1. 

(a?)  As  to  the  meaning  of  this  sub- 
section, see  Burns  v.  3V/mv'/Z,  6  Q.  B.  D. 
444. 


(//)  The  term  '-vessel,"  when  used  in 
the  Act,  includes  '-a  ship  or  boat."  The 
Pacific  Islanders  Protection  Act,  1872, 
s  *> 

(r)  The  section  also  provides  for  vessels 
seized  or  detained  under  its  provisions, 
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as  aforesaid,  by  any  officer  of  customs,  any  public  officer  in  any  British 
possession,  any  commissioned  officer  on  full  pay  in  the  military  or  naval 
service  of  the  Crown,  or  any  consul  or  consular  agent  appointed  by  Her 
Majesty  to  reside  in  any  island  not  within  the  jurisdiction  of  any  civilized 
power  (a). 

The  6th  section  of  the  Act  provides  that  all  the  provisions  of  the  Act 
with  respect  to  the  detention  or  seizure  of  vessels  suspected  of  being 
employed  in  the  commission  of  any  of  the  offences  enumerated  in  the  9th 
section  of  the  Act,  shall,  mutatis  mutandis,  apply  to  any  British  vessel 
which  shall  be  found  carrying  native  labourers  of  the  islands  of  the  Pacific 
Ocean,  not  being  in  Her  Majesty's  dominions,  nor  within  the  jurisdiction 
of  any  civilized  power,  without  such  licence  as  is  provided  for  by  the 
Act  {b),  or  in  contravention  of  the  terms  of  any  such  licence  which  may 
have  been  granted  to  the  master  thereof  (r). 

The  Pacific  Islanders  Protection  Act,  1872,  was,  in  1875,  amended  by 
the  Pacific  Islanders  Protection  Act,  1875  {d),  and  by  sect.  3  of  the 
amending  Act,  which  is  to  be  construed  as  one  with  the  principal  Act  (e), 
it  is  provided  that  where  a  British  vessel  may,  under  the  Act  of  1872,  be 
detained  and  seized  by  any  officer,  all  goods  and  effects  found  on  board 
such  vessel  may  also  be  detained  and  seized  by  such  officer,  either  with  or 
without  such  vessel ;  and  that  all  the  provisions  of  the  principal  Act 
referring  to  the  seizure  or  detention  of  a  vessel  shaU,  so  far  as  is  consfistent 
with'  the  tenor  thereof,  be  construed  also  to  refer  to  the  seizure  and 
detention  of  such  goods  and  effects. 

By  sect.  4  of  the  amending  Act  it  is  provided  that  the  High  Court  of 
Admiralty  of  England  and  every  Vice-Admiralty  Court  in  Her  Majesty's 
dominions  out  of  the  United  Kingdom  shall  have  jurisdiction  to  try  (/) 
and  condemn  as  forfeited  to  Her  Majesty  or  restore  any  vessel,  goods,  and 


being  brought  in  for  adjadication  before 
any  Vice- Admiralty  Court  in  any  of  Her 
Majesty's  dominions.  But  see  now  the 
more  extensive  provisions  of  the  4th 
section  of  the  Pacific  Islanders  Protection 
Act,  1875,  infra.  See  now  also  the  Colonial 
Courts  of  Admiralty  Act,  1890  (53  6i  54 
Vict.  c.  27). 

(a)  No  damages  can  be  recovered  from 
any  officer  within  the  section,  who  at  the 
time  of  the  seizure  of  a  vessel  by  him 
Inmd  fide  believed  that  there  was  reason- 
able ground  for  suspecting  that  an  offence 
against  the  Act  had  been  committed.  The 
Pacific  Islanders  Protection  Act,  1872, 
8.  20 ;  Bums  v.  Notoell,  5  Q.  B.  D.  444. 
The  powers  given  by  the  section  to  the 
officers  mentioned  in  it  are  subject  to  any 
especial  instructions  given  to  them.  The 
Pacific  Islanders  Protection  Act,  1872, 
8.  16.  It  is  provided  by  sect.  8  of  the 
same  Act  that  the  provisions  herein  con- 
tained in  respect  of  vessels  carrying  native 
labourers  without  a  licence,  or  in  contra- 
vention of  the  terms  of  a  licence,  shall  not 
apply  to  any  vessel  which  has  complied 
with  the  regulations  and  conditions 
imposed  by  certain  Colonial  Acts,  and 
specified    or    referred    to    in    the    said 


section.  The  same  section,  read  with 
sect.  2  of  the  Act,  provides  that  the 
proof  of  compliance  with  any  such  regu- 
lations or  conditions  shall  lie  upon  the 
master  or  other  person  in  command  or 
charge  of  the  vessel  proceeded  against 
under  the  Act. 

(ft)  See  the  Pacific  Islanders  Protection 
Act,  1872,  ss.  3,  5,  and  schedule  B.  ;  and 
the  Pacific  Islanders  Protection  Act,  1875 
(38  &  39  Vict.  c.  51),  s.  2,  and  schedule  B. 
See  also  the  Pacific  Islanders  Protection 
Act,  1«75,  s.  9. 

(<?)  The  term  **  master,"  when  used  in 
the  Act,  includes  "any  person  for  the 
time  being  in  command  or  charge  of  a 
vessel."  The  Pacific  Islanders  Protection 
Act,  1872,  s.  2. 

(d)  38  6:39  Vict.  c.  51. 

(v)  The  Pacific  Islanders  Protection 
Act,  1875,  8.  1. 

(/)  For  the  purposes  of  the  principal 
Act,  and  the  amending  Act,  any  Court 
mentioned  in  the  text  has  the  same 
powers  as  are,  by  sects.  12  and  13  of  the 
principal  Act  (sections  which  relate  to 
tliC  issue  of  commissions  for  the  examina- 
tion of  witnesses  and  to  other  matters 
relative  to  obtaining  evidence),  vested  in 
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efTects  alleged  to  be  detained  or  seized  in  pnrsaanoe  of  the  principal  Act 
or  of  the  amending  Act,  and  on  restoring  the  same  to  award  snch  damages 
in  respect  of  the  detention  and  seizure  of  such  vessel,  goods,  and  effects,  or 
any  of  them,  and  of  any  person  on  board  such  vessel,  and  in  respect  of  any 
act  or  thing  done  in  relation  to  such  detention  or  seizure,  or  in  respect  of 
any  of  such  matters,  and  in  any  case  to  make  such  order  as  to  costs  as, 
subject  to  the  provisions  of  the  principal  Act  and  the  amending  Act,  the 
Court  may  think  just  {g). 

The  jurisdiction  thus  given  to  the  High  Court  of  Admiralty  of  England 
is  now  assigned  to  the  Admiralty  Division. 


the  Supreme  Court  of  any  of  the  Austral- 
asian colonies,  and  further  all  powers 
which  such  Court  has  in  the  case  of 
any  vessel,  goods,  and  eflFects  or  matter 
brought  before  it  in  the  exercise  of  its 
jurisdiction  under  any  other  Act  or 
otherwise.  And  see  now  the  Australian 
Constitution  Act  (63  &  64  Vict.  c.  12). 

{g)  When  any  detention  or  seizure  is 
made  under  the  principal  Act,  or  the 


amending  Act,  and  proceedings  arc  in> 
stituted  in  the  Court  of  Admiralty  or  a 
Vice- Admiralty  Court  in  respect  of  such 
detention  or  seizure,  the  Commissioners 
of  Her  Majesty's  Treasury  may  direct 
payment  to  be  made  of  the  whole  or  any 
part  of  the  costs,  damages,  or  expenses 
incurred  in  such  proceedings.  The  Pacific 
Islanders  Protection  Act,  1872,  s.  19  ;  lb. 
1875,  8.  5. 


CHAPTER  XIII. 

DANGEROUS     GOODS. 

By  sect.  446  of  the  Merchant  Shipping  Act,  1894,  penalties  are 
imposed  on  any  person  who  sends  or  attempts  to  send  by,  or  who  nob  being 
the  master  or  owner  of  the  vessel  carries  or  attempts  to  carry  in  any  vessel, 
British  or  foreign,  any  dangerous  goods,  that  is,  aquafortis,  vitriol,,  naphtha, 
benzine,  gunpowder,  lucifer  matches,  nitro-glycerine,  petroleum,  or  any 
other  goods  of  any  dangerous  nature,  without  distinctly  marking  their 
nature  on  the  outside  of  the  package  containing  the  same,  and  giving 
written  notice  of  the  nature  of  such  goods,  and  of  the  name  and  address  of 
the  sender  or  carrier  thereof  to  the  master  or  owner  of  the'  vessel  at  or 
before  the  time  of  sending  the  same  to  be  shipped,  or  taking  the  same  on 
board  the  vessel  (a)  ;  and  by  sect.  449  of  the  same  Act  it  is  provided  that  Forfeiture  of 
where  any  dangerous  goods  have  been  sent  or  carried,  or  attempted  to  be  sent  ^°Jp'?'*® 
or  carried,  on  board  any  vessel,  British  or  foreign,  without  being  marked  as  properly  sent. 
aforesaid,  or  without  such  notice  having  been  given  as  aforesaid,  or  where 
any  such  goods  have  been  pent  or  carried,  or  attempted  to  be  sent  or  carried 
under  a  &lse  description,  or  the  sender  or  carrier  thereof  has  been  falsely 
described,  it  shall  be  lawful  for  any  Court  having  Admiralty  jurisdiction  to 
declare  such  goods,  and  any  package  or  receptacle  in  which  they  are  con- 
tained, to  be  forfeited,  and  that  they  shall  thereupon  be  forfeited,  and  when 
forfeited  shall  be  disposed  of  as  the  Court  directs. 

The  same  section  provides  that  the  Court  shall  have  and  may  exercise 
the  aforesaid  powers  of  forfeiture  and  disposal  notwithstanding  that  the 
owner  of  the  goods  has  not  committed  any  offence  under  the  provisions  of 
the  Act  relating  to  dangerous  goods,  and  be  not  before  the  Court,  and  has 
not  notice  of  the  proceedings,  and  notwithstanding  that  there  be  no  evidence 
to  show  to  whom  the  goods  belong  ;  but  that  the  Court  may,  nevertheless, 
in  its  discretion,  require  such  notice  as  it  may  direct  to  be  given  to  the 
owner  or  shipper  of  the  goods  before  the  same  are  forfeited. 

(a)  See  also  sects.  447,  448  of  the  same  Act. 


CHAPTER   XIV. 


COUNTY  OOUET  CAUSES. 

By  virtue  of  the  2nd  section  of  the  County  Courts  Admiralty  Jurisdiction 
Act,  1868  (a),  and  of  an  Order  in  Council  made  under  the  provisions  of 
that  section  on  the  19th  of  May,  1899  (b),  the  City  of  London  Court  (f), 
and  the  several  County  Courts  specified  in  such  Orders  in  Council,  have 
been  appointed  to  have  Admiralty  jurisdiction  throughout  the  districts  by 
such  Orders  in  Council  assigned  to  such  Courts  as  their  districts  for 
Admiralty  purposes  (^. 

The  3rd  section  of  the  same  Act  provides  that  any  County  Court  having 
Admiralty  jurisdiction  (e)  shall  have  jurisdiction,  and  all  powers  and 


(rt)  31  &  32  Vict.  c.  71. 

(J)  See  the  Order  in  Council  in  qaestion 
printed  Statutory  Rules  and  Orders  for 
1899,  p.  397. 

(/*)  The  jurisdiction  and  practice  of 
these  Courts  are  treated  of  at  greater 
length  than  is  possible  in  this  work  in 
A  Treatise  of  the  Admiralty  Jurisdiction 
and  Practice  in  County  Courts,  ly  F.  W. 
Baikes  and  B.  D.  Kilbum,  London, 
1896.  The  City  of  London  Court  has  the 
equity  and  common  law  jurisdiction  of  a 
County  Court,  and  is  to  be  deemed  to  l>e  a 
County  Court  (County  Courts  Act,  1888, 
s.  185),  with  certain  savings  relating  to  the 
privileges  of  the  Corporation  of  London, 
and  its  district  for  Admiralty  purposes  is 
defined  as  including  the  Court  districts 
of  the  County  Court  of  Essex  holden  at 
Grays,  Thurrock,  Romford,  Southend,  and 
West  Ham,  the  County  Court  of  Kent 
holden  at  Dartford  and  Gravesend,  the 
County  Court  of  London  holden  at  Bow, 
Greenwich,  Southwark,  Whitechapel,  and 
Woolwich,  and  the  City  of  London  Court. 
Order  in  Council  of  the  19th  of  May,  1899. 
Sect.  4  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  provides  that 
nothing  in  that  Act,  or  in  any  Order  in 
Council  under  it,  shall  confer  on  a  County 
Court  jurisdiction  in  any  prize  cause,  or 
in  any  other  matter  within  the  Naval 
l*rize  Act,  1864,  or  in  any  matter  arising 
under  any  of  the  Acts  for  the  suppression 
of  the  slave  trade,  or  any  Admiralty 
jurisdiction  by  way  of  appeal. 

(<i)  Under  the  provisions  of  the  section 
in  the  text  the  parts  of  the  sea  (if  any) 
adjacent  to  the  district  constituted  by 
Order  in  Council  as  the  district  for  Ad- 
miralty purposes  of  any  County  Court  to 


which  the  Order  relates,  is,  to  the  distance 
of  three  miles  from  the  shore  thereof,  to 
be  deemed  to  be  included  in  such  district. 
The  provisions  of  this  section  at  length 
are  as  follows  :  If  at  any  time  after  the 
passing  of  this  Act  it  appears  to  Her 
Majesty  in  Council,  on  the  representa- 
tion of  the  Lord  Chancellor,  expedient 
that  any  County  Court  shall  have  Ad- 
miralty jurisdiction,  it  shall  be  lawful  for 
Her  Majesty,  by  Order  in  Council,  to 
appoint  that  Court  to  have  Admiralty 
jurisdiction  accordingly,  and  to  assign  to 
that  Court  as  its  district  for  Admiralty 
purposes  any  part  or  parts  of  any  one  or 
more  district  or  districts  of  County 
Courts,  and  the  district  so  constituted 
for  that  Court,  with  the  parts  of  the  sea 
(if  any)  adjacent  to  that  district  to  a 
distance  of  three  miles  from  the  shore 
thereof,  shall  be  deemed  its  district  for 
Admiralty  purposes ;  and  accordingly  the 
judge  and  all  officers  of  the  Court  shall 
have  jurisdiction  and  authority  for  thoee 
purposes  throughout  that  district  as  if  the 
same  was  the  district  of  the  Court  for  all 
purposes,  and  from  a  time  to  be  specified  in 
each  such  Order,  this  Act  shaU  have  effect 
in  and  throughout  the  district  so  consti- 
tuted ;  and  any  such  Order  may  be  from 
time  to  time  varied  as  seems  expedient  ; 
and  a  County  Court  so  appointed  to  have 
Admiralty  jurisdiction,  and  no  other 
County  Court,  shall,  for  the  purpose 
of  this  Act,  be  deemed  a  County  Court 
having  Admiralty  jurisdiction  :  Provided 
that  no  judge  of  a  County  Court,  except 
the  judges  of  the  London  Court,  shall 
hav  jurisdiction  in  the  City  of  London. 

(c)  This  includes  the  City  of  London 
Court ;  see  ftupra^  n.  (r). 
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authorities  relating  thereto,  to  try  and  determine,  subject  and  according  to 
the  provisions  of  the  Act  (/),  the  following  causes  (^) : — 

(1.)  As  to  any  claim  for  salvage. — Any  cause  in  which  the  value  of  the 
property  saved  does  not  exceed  one  thousand  pounds,  or  in  which 
the  amount  claimed  does  not  exceed  three  hundred  pounds  (h) : 

(2.)  As  to  any  claim  for  towage,  necessaries  or  wages. — Any  cause  in 
which  the  amount  claimed  does  not  exceed  one  hundred  and  fifty 
pounds : 

(3.)  As  to  any  claim  for  damage  to  cargo,  or  damage  by  collision. — Any 
cause  in  which  the  amount  claimed  does  not  exceed  three  hundred 
pounds: 

(4.)  Any  cause  in  respect  of  any  such  claim  or  claims  as  aforesaid,  but 
in  which  the  value  of  the  property  saved  or  the  amount  claimed 
is  beyond  the  amount  limited  as  above  mentioned,  when  the  parties 
agree  by  a  memorandum  signed  by  them,  or  by  their  attorneys  or 
agents,  that  any  County  Court  having  Admiralty  jarisdiction,  and 
specified  in  the  memorandum,  shall  have  jurisdiction  (t). 


(/)  See  sect.  21  of  the  Act,  hi/ra, 
p.  245. 

(g)  Referred  to  in  the  Act  as  Admiralty 
causes. 

(A)  With  regard  to  claims  for  salvajj^e 
it  is  now  farther  provided  by  the  1st  sub- 
section of  the  547th  section  of  the  M.  S. 
Act,  1894,  that  disputes  as  to  the  amount 
of  salvage,  whether  of  life  or  property, 
and  whether  rendered  within  or  without 
the  United  Kingdom,  arising  between  the 
salvor  and  the  owners  of  any  vessel, 
cargo,  apparel,  or  wreck,  shall,  if  not 
settled  by  agreement,  arbitration,  or  other- 
wise, be  determined  summarily  in  manner 
provided  by  that  Act  in  the  foUowing 
cases,  namely,  (a)  in  any  case  where  the 
parties  consent ;  (b)  in  any  case  where  the 
value  of  the  property  saved  does  not 
exceed  one  thousand  pounds ;  (c)  in  any 
case  where  the  amount  claimed  does  not 
exceed  three  hundred  pounds.  And  the 
4th  sub-section  of  the  same  section  enacts 
that  where  a  dispute  as  to  salvage  is  to  be 
determined  summarily  under  the  Act,  it 
shall  be  referred  to  and  determined  in  Eng- 
land by  a  County  Court  having  Admiralty 
jurisdiction  by  virtue  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  18<>8, 
or  any  Act  amending  the  same.  Further, 
it  is  provided  by  sect.  526  of  the  Act  of 
1894  that  disputes  as  to  the  title  to  wreck 
found  in  any  place  may  be  referred  and 
determined  as  if  they  were  disputes  as  to 
salvage  to  be  determined  summarily  under 
that  Act.  By  the  same  section,  sub- 
sect.  2,  if  any  party  to  the  dispute  is 
unwilling  to  have  the  same  so  referred 
and  determined,  or  is  dissatisfied  with  the 
decision  on  that  determination,  he  may, 
within  three  months  after  the  expiration 
of  a  year  from  the  date  when  the  wreck 
has  come  into  the  hands  of  the  receiver  of 
wreck,  or  from  the  date  of  the  decision, 

A.P. 


as  the  case  may  be,  take  proceedings, 
in  any  Court  having  juris<liction  in  the 
matter,  for  establishing  his  title.  See  also 
sects.  513  (2)  and  567.  It  should  be  noticed 
here  that  the  5th  sub-section  of  the  547th 
section  provides  that  nothing  in  the 
M.  S.  Act,  1894,  relating  to  the  procedure 
in  salvage  cases  shall  affect  the  jurisdiction 
or  procedure  in  salvage  cases  of  a  County 
Court  having  Admiralty  jurisdiction  by 
virtue  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  or  any  Act  amend- 
ing that  Act.  The  object  of  this  sub- 
section being  inserted  in  the  Act  of  1894 
may  have  been  to  prevent  the  remaining 
portion  of  the  section  having  the  effect  of 
causing  a  more  summary  procedure  than 
that  now  in  use  in  the  County  Courts  to 
be  adopted  in  salvage  suits  instituted  in 
those  Courts.  Disputes  as  to  salvage 
coming  before  the  County  Courts  under 
these  provisions  may  be  determined  on  the 
application  either  of  the  salvor  or  of  the 
owners  of  the  property  salved,  or  of  their 
respective  agents.  M.  S.  Act,  1894,  s.  547, 
sub-s.  (3). 

(/)  There  seems  to  be  no  reason  why 
any  number  of  claimants,  each  preferring 
a  claim  not  exceeding  in  amount  the 
limit  fixed  by  the  statute,  should  not  at 
the  same  time  proceed  by  separate  actions 
to  enforce  their  claims  against  the  same 
property.  A  County  Court  not  having 
Admiralty  jurisdiction  may  entertain  any 
number  of  claims  brought  by  separate 
plaintiff,  provided  the  amount  of  each 
individual  claim  is  within  the  amount 
fixed.  The  5th  section  of  the  Act  provides 
that  from  and  after  the  time  specitieil  in 
each  Order  in  Council  under  the  Act 
appointing  a  County  Court  to  have  Admi- 
ralty juris<liction  within  any  district  as 
the  time  from  which  this  Act  shall  have 
effect  in  and  throughout  that  district,  no 
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The  jurisdiction  conferred  by  this  section  in  causes  of  salvage,  necessaries, 
towage,  and  wages  has  already  been  noticed  in  previous  chapters  of  the 
work,  and  it  is  here  only  necessary  to  observe  that  with  respect  to  such 
causes  the  section  has  been  construed  as  (subject  to  the  provisions  of  the 
Act  about  to  be  mentioned)  conferring  the  same  jurisdiction,  though 
limited  as  to  amount,  as  the  Court  of  Admiralty  possessed  in  similar  causes 
at  the  time  the  Act  came  into  operation  (k). 

Under  the  provisions  of  the  above  section  relating  to  claims  for  salvage 
a  County  Court  having  Admiralty  jurisdiction  is  entitled  to  entertain  actions 
for  distribution  of  salvage  where  the  amount  to  be  distributed  could  have 
been  awarded  by  the  Court  exercising  the  jurisdiction  (/). 

The  jurisdiction  which  the  County  Courts  appointed  to  have  Admiralty 
jurisdiction  possess  in  causes  other  than  those  just  mentioned  remains  to 
be  considered. 

The  County  Courts  Admiralty  Jurisdiction  Act,  1868,  has,  so  &r  as  it 
relates  to  claims  in  causes  of  damage  by  collision,  been  amended  by  the 
County  Courts  Admiralty  Jurisdiction  Act,  1869  (m)  ;  the  4th  section  of 
the  last-mentioned  Act  providing  that  the  3rd  section  of  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868,  shall  extend  and  apply  to  all  claims  for 
damage  to  ships,  whether  by  collision  or  otherwise,  when  the  amount  claimed 
does  not  exceed  three  hundred  pounds.  Having  regard  to  the  provisions  of 
these  two  sections,  it  would  seem  that  a  County  Court  having  Admiralty 
jurisdiction  (n)  has,  within  the  limits  as  to  amount  specified  in  the  section, 


County  Court, other  than  the  County  Court 
so  appointed,  shall  have  jurisdiction  within 
that  district  in  any  Admiralty  cause ; 
provided  that  all  Admiralty  causes  at  that 
time  pending  in  any  County  Court  within 
that  district  may  be  continued  as  if  no 
such  Order  in  Council  had  been  made. 
This  section  only  takes  away,  subject  to 
the  proviso,  all  jurisdiction  as  to  claims 
under  the  3rd  section  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868, 
from  all  County  Courts  other  than  the 
County  Courts  mentioned  in  the  Order 
in  Council,  in  cases  where  it  is  necessary 
to  resort  to  the  remedies  and  make  use 
of  the  powers  conferred  on  the  County 
Courts  by  the  Act  of  1868,  and  therefore 
admits  of  actions  In  pemoyuim  to  recover 
damages  not  exceeding  50Z.  for  injuries 
caused  by  collision  between  vessels  being 
brought  on  the  common  law  side  of  a 
County  Court.  Scovelly.Beran,  19  Q.  B.  D. 
428.  See  also  Reg.  v.  The  Judge  of  the 
Stmthend  Outfit t/  Court,  13  Q.  B.  D.  142, 
as  to  this  section,  read  with  the  County 
Courts  Admiralty  Juris<liction  Act,  1869 
(32  k  33  Vict.  c.  51),  not  taking  from 
County  Courts  not  having  Admiralty 
jurisdiction  their  jurisdiction  to  try  actions 
in  ppf'sonam  to  recover  freight  under 
chaiter-parties,  where  the  amount  claimed 
is  less  than  502. 

(k)  In  other  wortls,  the  section  has  not 
given  to  the  Courts  to  which  its  provisions 
are  applicable  a  more  extended  jurisdic- 
tion than  the  Court  of  Admiralty  pos- 


sessed, and  the  words  in  the  section  "  any 
claim  "  must  be  interpreted  in  a  qualified 
sense  and  not  as  extending  to  claims  not 
cognizable  by  the  Court  of  Admiralty. 
See  Up  Queen  v.  The  Judge  of  the  Citij 
ofLimd4m  Cvurf,  [1892]  1  Q.  B.  273  ;  Tfte 
keta,  [1893]  A.  C.  468  (collision);  Ue 
JJowxe,  L.  R.  3  A.  A:  E.  135  ;  Allen  ▼. 
Oarbutt,  6  Q.  B.  D.  165  (necessaries); 
ne  BlexKifig,  3  P.  D.  35  (wages)  ;  Tlie 
Hjemmett,  5  P.  D.  227  (towage)  ;  The 
aiannihanta,  2  P.  D.  45  ;  Ue  Go*  Float 
WliiUon  Xo.  2,  [1897]  A.  C.  337  (salvage). 
The  word  "necessaries"  as  used  in  the 
3rd  section  of  the  Act  may  not  be  intended 
to  include  such  claims  for  building, 
equipping,  and  repairing,  as  fall  only 
within  tlie  4th  section  of  the  Admiralty 
Court  Act.  1861,  i.«.,  for  example,  claims 
against  British  ships  already  under  arrest 
belonging  to  owners  domiciled  in  England 
or  Wales,  and  the  provisions  of  the  last- 
mentioned  section  do  not  appear  to  be 
applicable  to  the  County  Courts. 

(0  See  2he  Olannibanta,  2  P.  D.  45 ; 
and  as  to  provisions  of  the  M.  S.  Act, 
1894,  conferring  jurisdiction  to  apportion 
salvage  in  certain  cases  on  any  Court 
having  Admiralty  jurisdiction,  see  the 
M.  S.  Act,  1894,  s.  656. 

(///)  32  &  33  Vict.  c.  51.  This  Act  is  to 
be  read  and  interpreted  as  one  Act  with 
the  County  Courts  Admiralty  Jurisdiction 
Act,  1868.  The  County  Courts  Admiralty 
Jurisdiction  Act,  1869,  s.  1. 

(«)  See  sujfruj  p.  240. 
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the  same  jurisdiction  in  causes  of  damage  as  the  Admiralty  Division  now 
has  (o),  with  this  exception,  that  over  a  claim  for  damage  done  to  a  barge 
propelled  by  oars  only,  or  to  other  property  not  being  a  ship  within  the 
meaning  of  the  Admiralty  Court  Act,  1861  (p)^  a  County  Court  having 
Admiralty  jurisdiction  has  no  jurisdiction  unless  the  claim  arises  by  reason 
of  a  collision  (q). 

It  would  seem  that  the  language  of  the  3rd  section  of  the  County  Courts 
Jurisdiction  Act,  1868,  giving  to  the  County  Courts  jurisdiction  to  try 
claims  for  damage  to  cargo,  only  enabled  those  Courts  to  entertain  suits  for 
damage  to  cargo  which  could  at  the  time  of  the  passing  of  the  Act  of  1868 
have  been  entertained  in  the  Court  of  Admiralty  under  the  6th  section  of 
the  Admiralty  Court  Act,  1861  (r)  ;  but  the  Legislature  has  now  rendered 
any  consideration  of  the  exact  extent  of  the  jurisdiction  intended  to  have 
been  conferred  by  the  use  of  the  language  in  question  practically  unnecessary, 
for  by  the  2nd  section  of  the  County  Courts  Admiralty  Jurisdiction- Act, 
1869  (s)y  it  is  provided  as  follows  : — 

Any  County  Court  appointed,  or  to  be  appointed,  to  have  Admiralty 

jurisdiction,  shall  have  jurisdiction,  and   all  powers  and  authorities 

relating  thereto,  to  try  and  determine  the  following  causes  (t)  : — 

(1.)  As  to  any  claim  arising  out  of  any  agreement  made  in  relation 

to  the  use  or  hire  of  any  ship,  or  in  relation  to  the  carriage 

of  goods  in  any  ship,  and  also  as  to  any  claim  in  tort  in 

respect  of  goods  carried  in  any  ship,  provided  the  amount 

claimed  does  not  exceed  three  hundred  pounds. 


in  causes  of 
damage  to 
car^o  ; 


00  See  ne  Zfta,  [1893]  A.  C.  468. 
Thus,  a  County  Court  having  Admiralty 
juristliction  may  entertain  a  suit  to  recover 
the  damage  done  in  a  collision  within  the 
body  of  a  county  between  a  ship  and  a 
barge,  irrespective  of  whether  the  owners 
of  Sie  ship  or  of  the  barge  are  plaintiffs. 
ne  Cynth'm,  2  P.  D.  52  ;  Ue  Queen  v. 
TJte  JuAge  of  the  City  of  Laiid^m  (^tttrt^ 
8  Q.  B-  D.  r,u9  :  Purkh  v.  FUnc^r, 
L.  R.  9  Q.  B.  114.  But  it  has  no 
jurisdiction  to  take  cognizance  of  a  case 
dt  collision  between  two  barges  propelled 
by  oars  only,  where  the  coUision  was 
within  the  body  of  a  county  (Ervrard  v. 
Keitd^iil,  L.  K.  5  C.  P.  428) ;  or  //*  per.<on/tm 
against  a  pilot  in  respect  of  a  coUision 
between  two  ships  within  the  body  of  a 
county,  caused  by  his  negligence.  See  'flie 
Qn^en  v.  The  Judge  of  the  City  of  Lttndon 
Court,  [1892]  1  Q.  B.  273— C.  A. ;  approved 
in  the  House  of  Lords,  per  Lord 
Macnaghten,  77/r  Zeta,  [18931  A.  C.  468, 
at  p.  489.  In  Rohtum  v.  'J  he  Owner:*  of  the 
Kate,  21  Q.  B.  D.  13,  a  Divisional  Court 
■of  the  Queen's  Bench  Division  refused  to 
grant  a  rule  calling  upon  the  judge  of  the 
City  of  London  Court  to  show  cause  why 
he  should  not  entertain  a  cause  of  damage 
by  coUision  within  sect.  3,  sub-sect.  3  of 
the  County  Courts  Admiralty  Juris- 
<iiction  Act,  1868,  in  a  caae  where  the 
plaintifi&i  sought  to  recover  the  damage 
xx^asioned  to  a  pile-driver,  the  property 


of  the  plaintiff,  by  reason  of  its  having 
been  fouled  and  injured  by  the  main- 
sail gear  of  The  Kate  as  that  vessel  was 
sailing  in  BlackwaU  Keach  of  the 
Thames,  and  the  pile-driver  was  being 
used  on  the  bank  of  the  river.  But 
at  that  time  the  case  of  The  Zeta, 
[1893 J  A.  C.  468  (see  iupra,  p.  74,  n.  (w/)), 
had  not  been  decided  in  the  House  of 
Lords,  and  having  regard  to  the  judgments 
tlelivered  in  that  ca.se,  it  may  be  doubted 
whether  the  ruling  of  the  Divisional  Court 
in  the  earlier  case  would  now  be  foUowed. 
See  The  WarwivU,  6  Asp.  545. 

(/^)  See  Ku/fru,  p.  74. 

(«/)  The  Admiralty  Division  has  juris- 
diction in  an  action  of  damage  to  enter- 
tain a  claim  for  damage  done  to  a  barge 
owing  to  her  having  been  sunk  by  the 
swell  of  a  steamship  (77/<»  Bator ier,  1 
Spks.  378),  but  it  would  seem  that  no 
action  would  lie  in  such  a  case  in  a  County 
Court  having  Admiralty  jurisdiction. 

(r)  See  nupra,  p.  122. 

(X)  32  ^  33  Vict.  c.  51.  The  full  title 
of  the  Act  is  *'  An  Act  to  Amend  the 
County  Courts  Admiralty  Jurisdiction 
Act,  1868,  and  to  give  Juristliction  in 
certain  Maritime  Causes." 

(0  This  section  confers  a  power  to  give 
an  Admiralty  title  in  the  case  of  a  sale 
under  the  judgment  of  the  Court.  The 
Ruhy,  [1898]  \\  52. 
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(2.)  As  to  any  canse  in  respect  of  any  such  claim  or  claims  as 
aforesaid,  but  in  which  the  amount  claimed  is  beyond  the 
amount  limited  as  above-mentioned,  when  the  parties  agree 
by  a  memorandum  signed  by  them,  or  by  their  attorneys  or 
agents,  that  any  County  Court  having  Admiralty  jurisdic- 
tion, and  specified  in  the  memorandum,  shall  have  juris- 
diction (u). 

There  was  for  many  years  a  conflict  of  authority  as  to  the  construction  to 
.  be  put  on  this  section  (;r),  but  it  is  now  settled  that  the  jurisdiction  con- 
feiTcd  by  its  provisions  is  not  confined  to  cases  over  which  the  Court  of 
Admiralty  had  jurisdiction  at  the  time  of  the  passing  of  the  Act,  but  that, 
amongst  other  jurisdictions  conferred  by  it,  it  gives  the  Courts  referred  to 
in  it  jurisdiction  in  cases  of  claims  arising  out  of  charter-parties  and  bills  of 
lading  (y)  and  agreements  for  the  hire  of  vessels  for  towage  purposes  (z),  and 
that  under  its  provisions  a  County  Court  appointed  to  have  Admiralty 
jurisdiction  has  jurisdiction  over  a  claim  by  the  holder  of  a  bill  of  lading  of 
goods  for  damage  done  to  the  goods  by  reason  of  a  breach  of  the  contract 
in  the  bill  of  lading,  notwithstanding  that  it  is  shown  to  the  satisfaction  of 
the  Court  in  which  the  suit  is  brought  that  at  the  time  of  the  institution  of 
the  suit  the  owner  of  the  ship  on  which  the  goods  were  shipped  is  domiciled 
in  England  or  Wales  {a).  The  section,  however,  does  not  confer  jurisdiction 
on  a  Court  appointed  to  have  Admiralty  jurisdiction  to  take  cognizance  of  a 
claim  made  by  a  passenger  in  respect  of  the  loss  of  luggage  belonging  to 
him  for  which  no  bill  of  lading  had  been  signed,  such  luggage  not  being 
"  goods  "  in  the  sense  in  which  that  term  is  used  in  the  section  (b). 

The  3rd  section  of  the  County  Courts  Admiralty  Jurisdiction  Act,  1869, 
expressly  enacts  that  the  jurisdiction  conferred  by  that  Act,  and  by  the 
Act  of  18C8,  may  be  exercised  either  by  proceedings  in  rem,  or  by  pro- 
ceedings in  personam  (c). 


(?/)  Claims  which,  by  virtue  of  this 
section,  are  within  the  jurisdiction  of  a 
County  Court  appointed  to  have  Ad- 
miralty jurisdiction  may,  if  they  could 
have  been  brought  in  a  County  Court 
before  the  passing  of  the  Act,  1869,  still 
be  brought  on  the  common  law  side  of 
that  County  Court,  notwithstanding  the 
provisions  of  sect.  5  of  the  Act  of  1868 
(jfupra^  p.  241,  n.  (/)),  and  sect.  2  of  the 
Act  of  1869.  See  The  gvren  v.  The  Judge 
of  the  Southend  Cimnty  Courts  13  Q.  B.  I). 
142. 

(x)  See  Simpson  v.  Bluett^  L.  R.  7,  C.  P. 
290  ;  Cargo  ej^  Argos,  L.  R.  5  ?.  C.  134  ; 
Ginmestad  v.  Frice^  Fullmore  v.  Wait^ 
L.  R.  10  Ex.  65. 

(y)  Brown  v.  T^te  Master  of  the  Alina, 
5  Ex.  D.  227  ;  Pugsley  v.  Ropkins,  [1892] 
2  Q.  B.  184  ;  J7te  Men,  [1892]  P.  67  ;  The 
City  of  Agra,  [1898]  P.  198  ;  77/«  Cov7itg 
of  'ihirham,  [1891]  P.  1  ;  The  Queen  v. 
The  Judge  of  the  City  of  London  Court, 
[1892]  1  Q.  B.  273,  at  pp.  289—292,  301, 
306.  But  a  claim  by  a  ship  broker  for 
brokerage  to  which  he  is  entitled  under 


a  charter-party  is  not  within  the  section- 
riie  \uora  Haffaelina,  L.  K.  3  A.  &  E. 
483.  And  no  jurisdiction  is  given  by  it 
enabling  a  County  Court  having  Admir- 
alty jurisdiction  tp  take  cognizance  of  a 
claim  against  a  colliery  company  arising 
out  of  a  colliery  guarantee  annexed 
to  a  charter-party.  'J he  Zeus,  13  P.  D. 
188 

(r)  ne  Isca,  12  P.  D.  34. 

(^/)  The  Bona,  7  P.  D.  247. 

(ft)  7he  Queen  v.  The  Judge  of  the  City 
ofUmdon  (hurt,  12  Q.  B.  D.  115. 

(e)  On  the  passing  of  the  Act  of  1868 
the  question  arose  w^hether  that  Act  con- 
ferred upon  the  Courts  to  which  the  Act 
applied  jurisdiction  to  proceed  in  rem. 
The  authorities  presiding  over  the  Court 
of  Passage  at  Liverpool  were  advised  by 
the  late  Lord  Justice  Mellish,  then  at  the 
bar,  that  the  Act  did  confer  such  juris- 
diction, and  accordingly  the  rules  for 
regulating  the  practice  of  the  Admiralty 
jurisdiction  of  the  Court  of  Passage  con- 
tained provisions  for  regulating  the  pro- 
cedure in  actions  in  rem.      The  reasons 
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It  is  provided  by  sect.  21  of  the  Act  of  1868,  read  with  sect.  1  of  the  Particular 
Act   of  1869  {d),  that  proceedings  in  causes  under  those  Acts  shall  be  proceedings 

commenced  : —  are  to  be 

instituted. 

(1.)  In  the  County  Court  having  Admiralty  jurisdiction  within  the 
district  of  which  the  vessel  or  property  to  which  the  cause 
relates  (e)  is  at  the  commencement  of  the  proceedings  : 

(2.)  If  the  foregoing  rule  be  not  applicable  (/),  then  in  the  County 
Court  having  Admiralty  jurisdiction  in  the  district  of  which  the 
owner  of  the  vessel  or  property  to  which  the  cause  relates,  or  his 
agent  in  England  (^),  resides,  or  if  such  owner  or  agent  does  not 
reside  within  any  such  district,  then  in  the  County  Court  having 
Admiralty  jurisdiction  the  district  whereof  is  nearest  to  the 
place  where  such  owner  or  agent  resides  {h)  : 

(8.)  If  for  any  reason  the  last  foregoing  rule  is  not  applicable  or 
cannot  be  acted  on,  then  in  such  County  Court  having  Admiralty 
jurisdiction  as  general  orders  direct  (t)  : 

(4.)  In  any  case,  in  the  County  Court  or  one  of  the  County  Courts 
having  Admiralty  jurisdiction  in  which  the  parties  by  a 
memorandum,  signed  by  them  or  by  their  attorneys  or  agents, 
agree  shall  have  jurisdiction  in  the  cause. 

The  74th  section  of  the  County  Court  Act,  1888  (/),  provides  that,  except 
where  by  that  Act  it  is  otherwise  provided,  every  action  or  matter  may  be 
commenced  in  the  Court  within  the  district  of  which  the  defendant  or  one 
of  the  defendants  shall  dwell  or  carry  on  his  business  at  the  time  of  com- 
mencing the  action  or  matter  ;  or  it  may  be  commenced,  by  leave  of  the 


for  arriving  at  this  conclusion  were  stated 
at  length  in  the  supplement  to  the  first 
edition  of  this  work,  p.  1,  n.  (a). 

(d)  See  r/i€  CoHHtv  of  Durham,  [1891] 
P.  1  ;  Jobsan  v.  Pome,  Baltic  v.  Qiwbec 
T.  C.  7  Times  Law  Rep.  57. 

(e)  As  to  the  construction  to  be  put  on 
these  words,  *'  vessel  or  proi>erty  to  which 
the  cause  relates,"  see  The  County  of  Dur- 
ham, [1891]  P.  1  ;  Pugjtlfy  v.  Bvpkins, 
[1892]  2  Q.  B.  184. 

(/)  The  Ist  sub-section  of  this  section 
is  *'  inapplicable "  within  sub-sect.  (2) 
where  the  cause,  without  also  relating  to 
other  property,  relates  to  a  ship  which  is 
at  the  commencement  of  the  suit  not 
within  the  district  of  any  Ck)unty  Court 
appointed  to  have  Admiralty  jurisdiction. 
Pugsley  V.  Hopkins,  [1892]  2  Q.  B.  184. 

(^)  These  words,  "  owner  of  the  vessel 
or  property  to  which  the  cause  relates," 
refer  to  the  defendant  in  the  action,  and  the 
words, "  agent  in  England,"  mean  agent  in 
respect  of  the  business  of  the  particular 
vessel  to  which  the  cause  relates,  acting 
as  such  at  the  time  of  the  institution  of 
the  action.  The  City  of  Agra,  [1898]  P. 
198. 

(Ji)  With  regaixl  to  disputes  as  to  salvage, 
the  547th  and  548th  sections  of  the  M.  S. 
Act,  1894,  provide  in  effect  that  such  dis- 
putes, if  they  relate  to  the  salvage  of  wreck. 


and  are  to  be  determined  summarily  under 
that  Act  (that  is,  in  England  by  a  County 
Court  having  Admiralty  jurisdiction),  shall 
be  referred  to  a  County  Court  having  Ad- 
miralty jurisdiction  at  or  near  the  place 
where  the  wreck  is  found ;  and  if  they 
relate  to  salvage  in  the  case  of  services 
renderetl  to  any  vessel  or  the  cargo  or 
apparel  thereof,  or  to  saving  life  there- 
from, and  are  to  be  so  determined,  they 
shall  be  referred  to  a  Court  or  arbitrators 
having  jurisdiction  at  or  near  the  place 
where  the  vessel  is  lying,  or  at  or  near  the 
\>oTt  or  place  in  the  United  Kingdom 
(sect.  742;  into  which  the  vessel  is  first 
brought  after  the  occurrence  by  i-eason 
whereof  the  claim  for  salvage  arises.  And 
it  is  at  the  same  time  provided  by  sub- 
sect.  5  of  the  1st  of  these  sections  that 
nothing  in  the  Act  relating  to  the  pro- 
cedure in  salvage  cases  shall  affect  the 
jurisdiction  or  procedure  in  salvage  cases 
of  a  County  Court  having  Admiralty 
jurisdiction  by  virtue  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868, 
or  any  amending  Act.  It  seems  difficult 
to  satisfactorily  determine  the  exact  object 
and  effect  of  the  above  provisions  of  the 
Act  of  1894.   But  see  Mupra,  p.  241,  n.  (//). 

(i)  No  such  general  orders  appear  ever 
to  have  been  made. 

(J)  51  &  52  Vict.  c.  43. 
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judge  or  registrar,  in  the  Court  within  the  district  of  which  the  defendant 
or  one  of  the  defendants  dwelt  or  carried  on  business  at  any  time  within 
six  calendar  months  next  before  the  time  of  commencing  ;  or,  with  the  like 
leave,  in  the  Court  in  the  district  of  which  the  cause  of  action  or  claim 
wholly  or  in  part  arose. 

This  section  applies  to  Admiralty  actions  in  personam  instituted  in  a 
County  Court  having  Admiralty  jurisdiction,  and  the  plaintiffs  in  these 
actions  have  a  right  to  commence  proceedings  either  under  the  provisions 
there  contained  or  under  the  above  2l8t  section  of  the  County  Court 
Admiralty  Jurisdiction  Act,  18G8  (Jc), 

The  Court  of  Passage  of  the  borough  of  Liverpool  exercises,  within  the 
area  of  its  jurisdiction,  the  same  jurisdiction,  powers,  and  authorities  which 
by  the  Acts  of  1868  and  1869,  and  the  Order  in  Council  made  in  pursuance 
of  the  former  Act,  are  conferred  upon  County  Courts  having  Admiralty 
jui*isdiction.  For  by  virtue  of  sect.  25  of  the  County  Courts  Admiralty 
Act,  1868  (/) ;  of  an  Order  in  Council  of  the  19th  of  May,  1899,  made 
under  the  same  Act,  and  ordering  that  the  County  Court  holden  at 
Liverpool  shall  have  Admii-alty  jurisdiction  (m)  ;  and  of  the  provisions  of 
the  1st  section  of  the  County  Court  Admiralty  Jurisdiction  Act,  1869  (n), 
the  Passage  Court  of  Liverpool  has  over  the  area  over  which  its  jurisdiction 
extends  (o)  the  like  jurisdiction,  powers,  and  authorities  in  Admiralty  and 


W  PugsUy  V.  Ritphins,  [18^2]  2  Q.  B. 
184,  at  pp.  189,  190  ;  The  Hero,  [1891]  P. 
294.  f^ee  also  as  to  actions  in  the  Liverpool 
Court  of  Passage,  the  Liverpool  Court  of 
Passage  Act,  1893  (5G  &  57  Vict.c.  H7),  s.  2. 

(J)  This  section  is  as  follows :  "  The 
Court  of  Passage  of  the  borough  of  Liver- 
pool shall,  upon  an  Order  in  Council  being 
made  which  shall  appoint  the  County 
Court  of  Lancashire  holden  at  Liverpool 
to  have  Admiralty  jurisdiction,  have  the 
like  jurisdiction,  powei-s,  and  authorities 
as  by  that  Order  are  conferred  on  the  said 
County  Court ;  but  nothing  herein  shall 
be  deemed  to  enlarge  the  area  over  which 
the  jurisdiction  of  the  Court  of  Passage 
extends,  or  to  alter  the  rules  and  regula- 
tions for  holding  the  said  Court,  or  to  take 
away  or  i-estrict  any  jurisdiction,  power, 
or  authority  already  vestetl  in  that  Court, 
and  fees  received  in  that  Court  under  that 
Act  shaU  be  dealt  with  as  received  under 
its  ordinary  jurisdiction." 

(w/)  Seeyw^,  Appendix. 

(rt)  This  section  provides  that  the 
County  Courts  Admiralty  Jurisdiction 
Act,  1869,  shall  be  read  and  interpreted 
as  one  Act  with  the  County  Courts  Ad- 
miralty Juristliction  Act,  1868. 

(p)  With  reference  to  the  area  of  the 
jurisdiction  of  the  Court  of  Passage,  it 
seems  to  be  undoubted  that  from  time 
immemorial  it  has  exercised  juris<Uction 
to  try  causes  of  action  arising  within  the 
borough  or  port  of  Liverpool.  See  Oro- 
cott's  Pi-actice  of  the  Court  of  Passage, 
p.  7  ;  and  see  Report  of  an  Inquiry  there 
referred  to,  and  "  Admiralty  Jurisdiction 


and  Pmctice  in  County  Courts"  by  Kaikes 
&  Kilbum,  pp.  94,  95.  It  is  to  be  observed 
that  the  jurisdiction  of  the  Court  to  try 
and  determine  Admiralty  or  maritime 
causes  docs  not  depend  upon  the  question, 
which  is  all-important  at  common  law, 
whether  the  cause  of  action  did  or  did  not 
arise  within  the  territorial  juristliction  of 
the  Court.  The  Admiralty  jurisdiction  of 
the  Court  appeal's  to  be  regulaie<l  by  the 
rules  laid  down  in  sect.  21  of  the  County 
Court  Admiralty  Jurisdiction  Act,  1868 
Qtiipra).  Thus  il  would  appear  that  juris- 
diction is  conferretl  u[)on  the  Court  oi 
Passage  in  aU  cases  where  the  property 
to  which  the  cause  relates  is  within  tht 
borough  or  port  of  Liveri>ool,  or  where  the 
owner  of  the  property  to  which  the  cause 
relates  resides  within  the  borough.  l*ro- 
visions  as  to  the  commencement  of  actions 
in  the  Court  of  Passage  are  also  contained 
in  sect.  2  of  the  Liverpool  Court  of  Pas- 
sage Act,  1893  (56  &  57  Vict.  c.  37), 
that  section  providing  that  an  action  may 
be  commenced  in  the  Court  of  Passage 
when  the  defendant,  or  one  of  the  de- 
fendants, resides  or  carries  on  business,  at 
the  time  of  commencing  the  action,  within 
the  jurisdiction  of  the  Court ;  and  an  action 
may  also  be  commenced  and  determined 
in  the  Court,  by  leave  of  the  judge  or 
registrar,  when  the  whole  or  any  part  of 
the  cause  of  action  has  arisen  within  the 
juristliction  of  the  Court.  Provided  that, 
except  where  the  whole  cause  of  action 
has  arisen  within  the  jurisdiction  of  the 
Court,  no  action  whereof  the  County 
Court  has  cogniKance,  and  in  which  the 
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maritime  causes  within  the  County  Courts  Admiralty  Jurisdiction  Acts, 
1868  and  1869,  as  has  been  conferred  by  such  Acts  and  Order  in  Council  on 
the  County  Court  of  Lancaster  holden  at  Liverpool  (p). 

General  provisions  with  respect  to  the  jurisdiction  both  of  County  Courts  Provisions 
appointed  to  have  Admiralty  jurisdiction,  and  of  other  inferior  Courts  having  ^^  *^® 
jurisdiction  in  Admiralty,  are  contained  in  sects.  88,  89,  90,  and  91  of  Actslres^ct- 
the  Judicature  Act,  1873.  ing  the 

The  first  of  these  sections  provides  that  it  shall  be  lawful  for  Her  Majesty  inS'ir 
from  time  to  time  by  Order  in  Council  to  confer  on  any  inferior  Court  of  civil  Courts. 
jurisdiction  the  same  jurisdiction  in  equity  and  in  Admiralty  respectively  as 
any  County  Court  now  has,  or  may  hereafter  have,  and  that  such  jurisdiction, 
if  and  when  conferred,  shall  be  exercised  in  the  manner  by  that  Act 
directed. 

By  the  next  section  of  the  same  Act  (sect.  89)  it  is  enacted  that  As  to 
every  inferior  Court  which  at  the  time  of  the  passing  of  the  Act  had,  ^^j^'dental 
or  may  after  the  passing  of  the  Act  have,  jurisdiction  in  equity,  or  at  law 
and  in  equity,  and  in  Admiralty  respectively,  shall,  as  regards  all  causes  of 
action  within  its  jurisdiction  for  the  time  being,  have  power  to  grant,  and 
«hall  grant  in  any  proceeding  before  such  Court,  such  relief,  redress^  or 
remedy,  or  combination  of  remedies,  either  absolute  or  conditional,  and 
shall  in  any  such  proceeding  give  such  and  the  like  effect  to  every  ground  of 
defence  or  counter-claim,  equitable  or  legal,  subject  to  the  provision  of 
section  90  of  the  Act,  in  as  full  and  ample  a  manner  as  might  and  ought 
to  be  done  in  the  like  case  by  the  High  Court  of  Justice  (q). 

The  90th  section  of  the  Act  is  as  follows: — "  Where  in  any  proceeding  As  to  counter- 
before  any  such  inferior  Court  any  defence  or  counterclaim  of  the  defendant  ^^^^^^ 
involves  matter  beyond»the  jurisdiction  of  the  Court,  such  defence  or  counter- 
claim shall  not  affect  the  competence  or  the  duty  of  the  Court  to  dispose  of 
the  whole  matter  in  controversy  so  far  as  relates  to  the  demand  of  the 
plaintiff,  and  the  defence  thereto  (r),  but  no  relief  exceeding  that  which  the 
Court  has  jurisdiction  to  administer  shall  be  given  to  the  defendant  upon 
any  such  counterclaim  :  Provided  always,  that  in  such  case  it  shall  be 
lawful  for  the  High  Court,  or  any  Division  or  judge  thereof,  if  it  shall  be 
thought  fit,  on  the  application  of  any  party  to  the  proceeding,  to  order  that 
the  whole  proceeding  be  transferred  from  such  inferior  Court  to  the  High 
Court,  or  to  any  Division  thei'eof ;  and  in  such  case  the  record  in  such 


debt,  demand,  or  damage  claimed  does  not 
exceed  twenty  pouuds,  shall  be  commenced 
in  the  Court  of  Passage. 

It  would  seem  that  this  section  is  con- 
fined to  ordinary  civil  actions  in  the 
Court  of  Passage,  and  does  not  include 
Admiralty  actions  instituted  in  that 
Court  (see  the  preamble  of  the  statute)  ; 
but  the  point  has  not  yet  been  settled  by 
decision.  See  Tlie  Tynwuld,  [1895]  P. 
142  ;  ITie  Theodora,  [1897]  P.  279. 

(^)  See  The  Dowse,  L.  R.  3  A.  &  E. 
135,;  The  Gunges,  5  P.  D.  247. 

{q)  This  section  enables  the  Courts  to 
which  it  is  applicable  to  grant  injunc- 
tions in  actions  within  their  jurisdiction 
in  circumstances  in  which  injunctions 
could  have   been  granted  in  the  High 


Court  of  Justice  (JKr  parte  Martin,  4 
Q.  B.  D.  212)  ;  and  to  enforce  obedience 
to  their  orders  by  committal,  whether 
such  orders  be  final  or  interlocutory 
{Matihi  V.  Baimhter,  4  Q.  B.  D.  491  ; 
Rk'liardn  v.  Cullerne,  7  Q.  B.  D.  623)  ; 
but  does  not  empower  them  to  apply  the 
rules  of  procedure  in  force  in  the  High 
Court  of  Justice  under  the  Judicature 
Acts.  Pryer  v.  Tlie  City  Office*  Com- 
pany, 10  Q.  B.  D.  504. 

(;•)  These  words,  "defence  thereto,'* 
include  a  counterclaim  so  far  as  the 
counterclaim  can  be  used  under  recent 
legislation  as  a  defence  to  a  claim.  Per 
Brett,  M.R.,  Davis  v.  Flagstaff  Mining 
Cmipany,  3  C.  P.  D.  228. 
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proceeding  shall  be  transmitted  by  the  registrar,  or  other  proper  officer  of  the 
inferior  Court,  to  the  said  High  Court ;  and  the  same  shall  thenceforth  be 
continued  and  prosecuted  in  the  said  High  Court  as  if  ic  had  been  originally 
commenced  therein/^ 

The  effect  of  these  last  two  sections,  construed  together,  is  that  they  give 
the  Courts  to  which  they  apply  jurisdiction  to  entertain  a  defence  set  up  by 
way  of  counterclaim,  although  the  subject-matter  of  such  claim  could  not 
have  been  sued  for  in  those  Courts  upon  an  original  defence,  but  that  the 
relief  which  can  under  their  provisions  be  granted  in  respect  of  such  counter- 
claim is  limited  to  the  amount  which  the  plaintiff  has  claimed  in  the 
action  («). 

It  is,  moreover,  provided  by  the  18th  section  of  the  Judicature  Act, 
1884  (/),  that  the  jurisdiction  of  an  inferior  Court  in  cases  of  counterclaim 
under  sects.  89  and  90  of  the  Judicature  Act,  1873,  shall  not  be  excluded 
by  reason  (1)  that  any  such  counterclaim  involves  matter  not  within  the 
'         local  junsdiction  of  any  other  inferior  Court  in  England ;  or  (2)  that  where 
the  counterclaim  involves  more  than  one  cause  of  action,  as  to  each  of  which 
the  defendant  might  have  maintained  a  separate  action,  each  such  cause  of 
action  being  within  the  jurisdiction  of  the  Court,  the  aggregate  amount  of 
the  counterclaim  exceeds  the  jurisdiction  of  the  Court ;  or  (3)  that  the 
counterclaim  is  for  an  amount  of  money  exceeding  the  jurisdiction  of  the 
Court,  provided  that  the  plaintiff  does  not  object  in  writing,  within  such 
time  as  may  be  prescribed  by  any  rules,  to  the  Court  giving  relief  exceeding 
that  which  the  Court  would  have  had  jurisdiction  to  administer  prior  to  the 
*  commencement  of  this  Act.    The  section  further  provides  that  in  any  case 
where  the  counterclaim  involves  matter  beyond  the  jurisdiction  of  the 
Court,  notwithstanding  the  provisions  of  the  section,  the  Court  may,  on 
such  terms  (if  any)  as  the  Court  may  think  just,  either  adjourn  the  hearing 
of  the  case,  or  stay  execution  on  the  judgment,  for  such  time  as  may  be 
necessary  to  enable  any  party  to  apply  to  remove  the  proceedings  into  the 
High  Court  of  Justice,  or  to  enable  the  defendant  to  prosecute  in  a  Court  of 
competent  jurisdiction  an  action  for  the  purpose  of  establishing  his  counter- 
claim ;  and  that  in  default  of  any  such  application  being  made  or  action 
brought,  the  Court  shall,  after  the  expiration  of  the  time  limited,  have 
jurisdiction  to  hear  and  determine  the  whole  matter  in  controversy,  to  the 
same  extent  as  if  all  parties  had  consented  thereta 
As  to  rules  of        By  section  91  of  the  Judicature  Act,  1873,  it  is  enacted  that  the  several 
b  ^the^*^^     rules  of  law  enacted  and  declared  by  the  Judicature  Act,  1873,  shall  be 
Judicature       in  force  and  receive  effect  in  all  Courts  whatsoever  in  England,  so  far  as 
Act,  1873.        thg  matters  to  which  such  rules  relate  shall  be  respectively  cognizable  by 
such  Courts  (w). 

W  Darh  v.  Tlte  Flagxtaff  ^Fining  Crnn-  was  held   that   Order  LV.  of  the  Rules 

pany,  3  C.  P.  D.  228.  of  Court  contained  in  the  2nd  schedule 

(t)  47  &  48  Vict.  c.  61.  to  the  Judicature  Act,.  1873,  applied  to 

(u)  As    to    this    section,    see  King  v.  proceedings  on  the  common  law  side  of 

Tlawhtworth,  4  Q.  B.  D.  371,  where  it  the  Court  of  Passage  of  Liverpool. 


PART  n. 

PRACTICE   IN  ADMIRALTY  (a). 


INTRODUCTION. 

Admiealtt  proceedings  may  be  in  rem  or  in  personam.  By  proceedinj^  The  methods 
in  rem  the  property  in  relation  to  which  the  claim  has  arisen,  or  the  pro-  ^  ^^  ^^' 
ceeds  of  such  property  when  in  Court,  can  be  proceeded  against,  and  made 
available  to  answer  the  claim.  This  method  of  proceeding  is  peculiar  to 
Courts  exercising  Admiralty  jurisdiction,  and  generally  it  is  in  order  to 
avail  themselves  of  the  advantages  thus  afforded  that  suitors  resort  to  their 
jurisdiction  (b).  But  in  cases  where  the  plaintiff  does  not  desire  to  proceed 
against  the  property,  the  method  of  proceeding  in  personam  may  be  resorted 
to.  It  is  proposed  to  consider  first  the  proceedings  peculiar  to  actions  in 
rem  ;  secondly,  the  proceedings  peculiar  to  actions  in  personam ;  and,  lastly, 
it  is  intended  to  treat  of  the  practice  with  reference  to  matters  common  to 
both  classes  of  actions. 


CHAPTER  I. 


ACTIONS  IN  REM. 


Sect.  1. — Institution  of  Action  and  Arrests  htj  Plaintiffs, 

An  action  in  rem  in  the  High  Court  of  Justice  is  commenced  by  a  writ  Writ  of 
of  summons  (r),  which,  with  such  variations  as  circumstances  may  require,  summons, 
is  to  be  in  one  of  two  prescribed  forms,  one  applicable  to  writs  issued  in 


(a)  Except  in  particular  instances  where 
the  practice  prevailing  in  Admiralty  ac- 
tions in  the  Admiralty  Division  has  been 
clearly  affected,  the  decisions  of  Divisions 
of  the  High  Court  other  than  those  of  the 
Admiralty  Division  on  the  construction 
of  the  Rules  of  Court,  not  especially 
relating  to  Admiralty  actions  and  practice, 
are  not  referred  to  in  this  work. 

{h)  An  action  in,  rfim  "  is  now  what  it 
always  was,  except  that  the  Judicature 
Act  has  slightly  altered  the  procedure  in 
regard  to  it."  Per  Lord  Esher,  M.K., 
Tlie  Litngford,  14  P.  D.  34,  at  p.  37.  "  It 
has  been  argued  that  the  Judicature  Act 
has  made  a  difference  in  the  law,  but  it 


has  done  no  such  thing  :  it  has  not  made 
an  action  in  rem  an  action  in  persoiutm  ; 
it  has  only  modified  some  of  the  procedure 
at  the  beginning  of  an  action  in  rem. 
They  are,  as  before  that  Act,  distinct 
kinds  of  actions."  Per  Bowen,  L.J.,  Ih. 
at  p.  38.  See  also  The  City  of  Mecca ^  5 
P.  D.  28,  at  p.  33  ;  6  P.  D.  lOG. 

(r)  R.  S.  C.,  1883,  Order  I.,  rule  1  (1)  ; 
Order  II.,  rule  1  (3).  The  present  practice 
allows  of  a  plaintiff  at  any  time  before 
receipt  of  the  defendant's  defence,  or 
after  receipt  thereof,  before  taking  any 
other  proceeding  in  the  action,  save  an 
interlocutory  proceeding,  by  notice  in 
writing,  to  wholly  discontinue  his  action. 
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How  directed   London,  the  Other  to  writs  issued  elsewhere  in  England  or  Wales  {d).    The 
and  entitled,    ^^.j^^  ^^  ^-^.j^^j.  ^.^^^  ^^^^  ^^^^  ^^^  number  and  letter  by  which  the  action 

is  distinguished  (e).     It  should  set  out  the  names  of  the  plaintifis,  or  if  they 
are  co-partners,  the  name  of  their  firm  (/),  or  if  they  are  the  owners  of  a 


or  withdraw  any  part  or  part«  of  his 
aUege<l  cause  of  complaint,  upon  payment 
either  of  the  costs  of  the  action,  or,  if  the 
action  be  not  wholly  discontinued,  of  the 
costs  occasioned  by  the  matter  s(»  with- 
drawn. See  Order  XXVI.,  rule  1  (290)  ; 
and  wdjrf,  Chapter  Discontinuance. 

(d)  Order  II.,  rule  1  (3).  rule  2  (4), 
rule  7  (9) ;  Appendix  A.,  pt.  i.,  Nos.  11 
and  12.  The  costs  occasioned  by  the  use 
of  any  other  writs  than  those  in  the  forms 
aUowed  are,  in  the  absence  of  any  direc- 
tion to  the  contrary,  to  be  borne  by 
the  person  using  them,  /ft.,  Order  II., 
rule  2  (4).  As  to  the  place  whence  the 
writs  are  issued,  see  pogt^  p.  254.  As  to 
district  re^stries,  see  /«/;•</,  p.  2'>4,  n.  (w). 
Non-compliance  with  any  of  the  R.  8.  C, 
1883,  or  any  rule  of  practice  for  the  time 
being  in  force,  does  not  render  any  pro- 
ceedings void,  unless  the  C-ourt  or  a  judge 
shaU  so  direct ;  but  such  proceedings  may 
be  set  aside,  or  amended,  or  ot  herwise  dealt 
with  as  the  Court  or  a  judge  shall  think  fit. 
Order  LXX.,  rule  1  (1037). 

(t)  This  number  and  letter  is  appro- 
priated to  the  action  at  the  time  when 
the  writ  is  issued ;  see  /////•«,  p.  255. 

(/)  The  practice  which  existed  in  the 
Court  of  Admiralty  before  the  Judicature 
Acts,  permitting  several  plaintiffs  to  sue 
collectively,  has  not  been  affected  or 
altered  by  the  Judicature  Acts  or  the 
R.  S.  C.  1883.  The  Marechal  Suchet, 
[189r.]  P.  233,  where  it  is  pointed  out  that 
the  then  Order  XVI.,  rule  1,  was  merely 
an  enabling  rule,  and  did  not  cut 
down  any  power  as  to  joinder  of 
parties  which  existed  in  the  Court  of 
Admiralty  under  the  old  practice.  The 
Court  of  Admiralty  would  before  the 
Judicature  Acts  entertain  a  suit  instituted 
by  persons  who  had  merely  an  equitable 
interest  in  the  subject-matter  of  the  suit 
(Tlie  Wa«p,  L.  R.  1  A.  &  E.  367  ;  The 
Spirit  of  the  Ocean,  Br.  &  L.  336)  ;  and  it 
would  not  hold  its  hand  simply  because 
the  plaintiff  and  defendant  were  co- 
partners, and  the  suit  related  to  a 
partnership  transaction.  The.  West 
Friedaitd,  Swa.  454  ;  llie  B^pulite,  4 
No.  Ca.  172.  The  lules  now  in  foixje 
as  to  parties  to  actions  in  the  Supi-eme 
Court  of  Judicature  are  contained  in 
Order  XVI.,  as  amended  by  the  Supreme 
Court  Rules  of  October  26,  1896,  and  in 
Oi-der  XLV^IIIa.  ;  and  these  Orders  in 
great  measure  embody  in  substance 
the  rules  of  practice  in  use  in  the  Court 
of  Admimlty  before  the  Judicature  Acts. 
Order  XVI..  rule  1,  as  amended  bv 
the  Rules  of  October  28,  1896  (123) 
provides  that  all  persons  may  be  joined 


in  one  action  as  plaintiffs  in  whom  any 
right  to  relief  in  respect  of  or  arising 
out  of  the  same  transaction  or  series 
of  transactions  is  alleged  to  exist, 
whether  jointly,  severaUy,  or  in  the  alter- 
native, where,  if  such  persons  brought 
separate  actions,  any  common  question 
of  law  or  fact  woul<l  arise  ;  provided  that 
if,  upon  the  application  of  any  defendant, 
it  shall  api^ear  that  such  joinder  may 
embarrass  or  delay  the  trial  of  the  action, 
the  Court  or  a  judge  may  order  separate 
trials,  or  make  such  other  order  as  may 
be  expedient,  and  judgment  may  be 
given  for  such  one  or  more  of  the  plain- 
tiffs as  may  be  found  to  be  entitled  to 
relief,  for  such  relief  as  he  or  they  may 
be  entitled  to  without  any  amendment. 
See  also  Order  XVI.,  rules  4,  5,  6,  7 
(126—129).  of  which  Order  XVI.,  rule  4, 
apparently  relates  only  to  actions  in 
persimam,  providing  that  all  persons  may 
be  joined  as  defendants  against  whom 
the  right  to  any  relief  is  alleged  to  exists 
whether  jointly,  severally,  or  in  the  alter- 
native. Cargo-ownei'8,  who  have  before 
action  indorsed  the  bill  of  lading  of  their 
cargo  to  a  bank  to  secure  advances,  have 
a  sufficient  interest  to  maintain  a  suit  of 
damage  against  a  wrongdoing  vessel  by 
which  the  cargo  has  been  damaged,  the 
damages  recovered  to  be  for  the  benefit  of 
the  i)er8ons  shown  to  be  entitled  thereto. 
TJte  Crlfumtrffatmhire,  13  App.  Cases,  454, 
at  pp.  466,  467.  See  also  'J'he  Ilo»,  Swa. 
100,  101.  See  Ue  Marech4il  Suchet, 
[1896]  P.  233.  Any  costs,  however, 
occasioned  by  so  joining  any  person  or 
persons  as  plaintiffs  who  shall  not  be 
found  entitled  to  relief,  are  to  be  the 
defendant's  costs,  unless  the  Court  in 
disposing  of  the  costs  of  the  action 
directs  otherwise.  OrderXVI.,  rule  1  (123). 
See  also  rule  2  (124),  enabling  in  certain 
cases  a  plaintiff  to  be  added  or  sub- 
stituted, where  through  a  bond  fide 
mistake  the  action  has  been  commenced 
by  the  wrong  plaintiff,  lite  Jhike  of 
Bucclnich,  [1892]  P.  201,  where  this 
rule  was  applied  in  an  action  of  damage 
after  the  hearing  but  before  the  refer- 
ence. But  this  rule  must  be  read  together 
with  rule  11  (133)  of  the  same  Order, 
which  forbids  a  plaintiff  being  added  with- 
out his  consent  in  writing.  Tryon  v.  The 
yutiviuil  Provident  Ingfitution,  16  Q.  h.  D. 
678  ;  The  Duhe  of  Buecinieh,  [1892]  P. 
201,  211.  By  rule  8  (130)  (amended 
by  rule  4  of  R.  S.  C.  November,  1893) 
trustees,  executors,  and  administrators 
may  sue  without  joining  the  persons 
beneficially  interested,  but  the  Court 
or  a  judge  may  order  any  such  persons 
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ship  or  other  property,  and  are  proceeding  as  such  owners,  it  is  sufficient  so 
to  describe  them  (g).  It  is  usually  directed  to  the  owners  and  persons 
interested  in  the  property  proceeded  against  (A),  is  entitled  in  the  High 


to  be  made  parties  ;  while  rule  9  (131) 
provides  that  where  there  are  numerous 
parties  having  the  same  interest  in  any 
cau^e  or  matter,  one  or  more  may  sue 
or  be  sued  on  behalf  of  or  for  the  benefit 
of  all  perstms  so  interested.  Order 
XLVlJlA.,  rule  4  (1),  substituted  by 
K.  !S.  C,  June,  1891,  in  place  of  Oi-der 
XVI.,  rule  14  (137),  allows  of  persons 
co-partners  at  the  time  of  the  accruing 
of  the  cause  of  action  against  a  firm 
suing  or  being  sued  in  the  names  of  their 
respective  firms.  Seealso Order  XLVIII a., 
rule  4  (2)  (in  place  of  Order  XVI., 
rule  15  (136),  and  Order  VII.,  rule  2), 
enables  a  defendant  to  obtain  the  names 
of  co-partners  suin?  in  the  name  of  their 
firm  ;  and  Order  VII.,  rule  1  (42),  pro- 
viding, on  a  written  demand  by  the 
defendants,  for  a  statement  in  writing  by 
any  solicitor,  whose  name  is  indorsed  on 
the  writ  of  summons,  as  to  whether  the 
writ  of  summons  was  issued  by  him  or 
with  his  authority,  and  for  unauthorized 
proceedings  being  stayed.  Extensive 
powers  of  striking  out  or  adding  plaintiffs 
or  <lefendants  are  given  to  the  Court  or  a 
judge  by  rules  11  and  12  of  Order  XVI. 
(133,  134),  the  latter  rule  providing  that 
an  application  to  add,  or  strike  out,  or 
substitute  a  plaintiff  or  defendant  may 
be  made  before  trial,  by  motion  or  sum- 
mons, or  at  the  trial,  in  a  summary 
manner.  But  so  far  as  defendants  are 
concerned  these  rules  appear  only  to 
apply  to  actions  in  pentonam,  the  Court 
having  no  power  to  add  a  defendant  in 
an  action  in  rem.  The  Bowejt field,  5  Asp. 
2fio.  See  77t£  Germanic,  [1896]  P.  84 ;  and 
*upra,  p.  87,  n.  (r).  But  a  claim  in 
permnam  for  damage  and  breach  of  con- 
tract in  towing  plaintiff's  vessel  into 
collision,  brought  against  the  owners  of 
a  steam  tug,  has,  without  objection,  been 
tried  together  with  an  action  ///  rem  by 
the  same  plaintiff  against  the  vessel  with 
which  the  plaintiff's  vessel  collided.  'Clie 
Rirer  Lagan,  57  L.  J.  Adm.  28.  Where  a 
defendant  is  added  or  substituted,  the 
plaintiff,  unless  it  is  otherwise  ordered, 
must  file  an  amended  copy  of  the  writ  of 
summons,  and  sue  out  and  serve  on 
the  new  defendant  such  writ  of  sum- 
mons. Order  XVI.,  rule  13  (135).  See 
also  lb.,  rule  11  (133).  As  to  actions 
by  married  women,  lunatics,  and  paupers, 
see  Order  XVI.,  rules  11  (133),  10  (138), 
17  (139),  20  (142)  ;  and  rules  21—31, 
(143—153).  The  R.'  S.  C.  provide  that 
infants  may  sue  as  plaintiffs  by  their  next 
friends  in  the  manner  practised  in  Chan- 
cery before  the  passing  of  the  .1  udicature 
Act,  1873,  Order  XVI.,  rule  16  (138).  FThe 
practice  in  Chancery  before  the  Judica- 
ture Acts  required  that  the  written  consent 


of  the  person  willing  to  act  as  next  friend 
should  be  filed  with  the  bill  or  claim  (15 
&  16  Vict.  c.  86,  s.  11).]  Oixler  XVI., 
rule  20  (142),  provides  that  before  the 
name  of  any  person  is  used  in  any 
action  as  the  next  friend  of  an  infant,  a 
written  authority  to  a  solicitor  shall  be 
signet!  for  that  purpose,  and  be  filed 
either  in  the  Central  Oifice  or  the  dis- 
trict registry  wherein  the  suit  is  proceetl- 
ing.  Order  XVI.,  rule  11  (133),  more- 
over provides  that  no  person  shall  be 
added  as  the  next  friend  of  a  plaintiff 
under  disability  without  his  own  consent. 
The  practice  in  the  Central  Office  is  to 
require  the  written  consent  to  be  filed 
with,  or  indorsed  on,  the  writ  of  summons. 
For  the  former  practice  in  the  High  Court 
of  Admiralty,  see  The  Albert  Croabij, 
Lush.  44.  Provisions  with  respect  to  the 
procedure  to  be  adopted  where  there 
has  been  a  change  of  parties  by  death 
or  bankruptcy  are  contained  in  Order 
XVII.  ;  but  as  the  technical  rules  of  the 
common  law  as  to  abatement  never  pre- 
vailed in  Admiralty  proceedings,  and  the 
application  of  the  Oixier  to  Admiralty 
actions  must  be  very  limited,  it  is  not 
considered  necessary  to  do  more  than  to 
refer  to  it  here.  The  same  order  contains 
provisions  enabling  persons  not  already 
parties  to  a  cause  or  matter,  to  be  made 
parties  to  such  caase  or  matter,  where 
by  reason  of  marriage,  death,  or  bank- 
ruptcy, or  any  other  event  occurring 
after  the  commencement  of  a  cause  or 
matter,  and  causing  a  change  or  trans- 
mission of  interest  or  liability,  or  by 
reason  of  any  person  interested  coming 
into  existence  after  the  commencement  of 
the  cause  or  matter,  it  becomes  necessary 
or  desirable  to  add  such  parties  and  regu- 
late the  procedure  to  be  taken  in  such  cases. 
See  Order  XVII.,  rules  4—7  (181—184). 

(<;)  This  is  found  absolutely  necessary 
in  practice.  In  many  cases  it  would  be 
impracticable  to  set  out  the  names  of  aU 
the  owners  of  cargo  damageii  in  a  collision, 
even  where  the  carrying  ship  was  a  British 
ship,  and  in  cases  where  the  action  is  by  the 
owners  of  a  foreign  ship  it  woukl  in  many 
cases  be  difficult  to  set  out  the  names  of  the 
plaintiffs.  See  r/<<?^j»*tt;i/rt,  [1902]  P.  150. 

(A)  In  co-ownership  actions  tne  writ 
is  in  practice  directed  to  '*  the  remaining 
owners"  of  the  ship  proceede<l  against. 
Prior  to  the  passing  of  the  Judicature 
Act  the  name  of  the  ship  proceeded 
against,  or  a  description  of  the  property 
proceeded  against,  constituted  the  title  of 
the  cause.  Thus,  for  instance,  a  cause 
in  rem  might  be  entitled  "  77ifi  Neptune,^' 
'*  Tfie  Cargo  ex  Xeptutie,''  "  llie  Proceeds 
of  the  Neptnyie,''  according  to  circum- 
stances.   Although  the  rules  now  in  force 
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Court  of  Justice  and  in  the  Probate,  Divorce,  and  Admiralty  Division,  and 

Indorsements   must  be  indorsed  with  the  nature  of  the  claim  made  (t),  or  of  the  relief 

on  wnt.  ^^^  remedy  required  in  the  action  (k).     Where  the  plaintiff  sues  by  a 

solicitor,  the  writ  must  be  indorsed  with  the  address  of  the  plaintiff,  and 

the  name  or  firm  and  place  of  business  of  the  plaintiff's  solicitor  (J),  and  if 


do  not  require  the  continuance  of  this 
practice,  yet  it  has  been  found  so  con- 
venient to  adopt  a  short  title  of  the 
character  indicated  that  the  name  of  the 
ship,  or  a  description  of  the  property 
procee<1ed  against,  is  usually  put  upon 
the  writ  and  other  proceedings,  and 
generally  adopted  as  the  title  of  the 
cause,  and  such  a  title  is  required  by  the 
Supreme  Court  Fund  Rules  of  Decem- 
ber, 1894  (rule  M).  Where  the  action 
is  against  proceeds  in  Court,  it  should, 
it  seems,  be  directed  to  the  i)er8ons  inter- 
ested in  the  proceeds  of  the .    In 

an  action  of  possession  by  the  sole  owner 
of  a  vessel,  it  is  difficult  to  determine 
to  whom  it  is  intended  that  the  writ 
should  be  dii'ected,  but  it  would  seem 
that  a  direction  to  the  pei*sons  in  posses- 
sion of  the ,  and  all  others  interested 

therein,  would  be  proper. 

(/)  Claims  by  a  tnistee  in  bankruptcy 
as  such  cannot,  except  by  the  leave  of  the 
Com*t  or  a  judge,  be  joined  with  a  claim  by 
him  in  any  other  capacity  (Onler  XVIII., 
rule  3  (190)  )  ;  but  claims  by  or  against 
an  executor  or  administrator  may  be 
joined  with  claims  by  or  against  such 
executor  or  administintor  personally,  pro- 
vided the  last-mentioned  claims  are  alleged 
to  arise  with  reference  to  the  estate  in 
respect  of  which  the  plaintiff  or  defen<lant 
sues  or  is  sued  as  executor  or  adminis- 
trator, lb.,  rule  5  (192).  In  all  other 
cases  the  plaintiff  may  as  of  course  unite 
in  one  and  the  same  action  several  causes 
of  action  ;  but  if  it  appeai-s  to  the  Court 
or  a  judge  that  any  such  causes  of  action 
cannot  be  conveniently  trietl  or  disposed 
of  together,  the  Court  or  a  judge  may 
order  separate  trials  of  any  of  sach 
causes  of  action  to  be  hatl,  or  may  make 
such  other  oixier  as  may  be  expetlient 
for  the  separate  disposal  thereof,  subject 
to  the  same  power  of  interference  by  the 
Court  or  a  judge.  Ortier  XVIII.,  nile 
1  (188).  Claims  by  or  against  husband 
and  wife  may  be  joined  with  claims  by 
or  against  either  of  them  separately 
(Order  XVIII.,  rule  4  (191));  and 
claims  by  plaintiffs  jointly  may  be  joined 
with  claims  by  or  against  either  of  them 
separately.  Jb.,  rule  6  (193.)  If,  how- 
ever, a  defendant  alleges  that  the  plaintiff 
lias  united  in  the  same  action  several 
causes  of  action  which  cannot  be  con- 
veniently disposed  of  together,  he  may 
apply  to  the  Court  or  a  judge  for  an 
order  confining  the  action  to  such  of 
the  causes  of  action  as  may  be  con- 
veniently disposed  of  together  ;  and  if 
on  the    hearing    of    the    application    it 


appears  to  the  Court  or  a  juilge  that 
the  causes  of  action  are  such  as  cannot 
be  conveniently  disposed  of  together,  the 
Court  or  a  judge  may  order  any  of  such 
causes  of  action  to  be  excluded,  and  con- 
sequential amendments  to  be  made,  and 
may  make  such  order  as  to  costs  as  may 
be  just.  Order  XVIII.,  rules  1,  8,  9 
(188,  195,  196). 

(A)  Order  II.,  rule  I  (3)  ;  Order  III., 
rule  2  (12).  The  indorsement  must  be  on 
the  writ  before  it  is  issued.  Order  III., 
rule  1  (11).  It  is  not  essential  that  the 
precue  ground  of  complaint,  or  the  pre- 
cise remedy  required,  should  be  set  forth 
in  the  indorsement ;  but  it  must  be  to  the 
effect  of  such  of  the  forms  given  in  the 
K.  S.  C,  1883,  Appendix  A.,  pai*t  iii.,  as  are 
applicable,  or  of  such  similar  concise  form 
as  the  nature  of  the  case  may  require.  In 
co-ownership  actions,  and  other  actions 
where  an  account  is  prayed,  the  writ  should 
be  indorsed  with  a  claim  to  that  effect.  See 
Order  III.,  rule  8  (18).  As  to  the  indorse- 
ment required  where  the  plaintiff  sues 
in  a  representative  capacity, see  Order  III., 
rule  4  (14) ;  and  as  to  the  s)>ecial  indorse- 
ment necessary  where  the  plaintiff*s  claim 
is  a  liquidated  demand,  see  lb.,  rules  6  and 
7  (16  and  17).  No  forms  of  specially  in- 
dorsed writs  in  Admiralty  actions  Ift  rem 
are  given  in  any  of  the  appendices  of  the 
R.  S.  C,  1883.  It  would  seem,  however, 
that  the  f  ramers  of  the  rules  contemplated 
writs  in  rem  being  specially  indorsed  in 
some  cases.  See  Ordei*  XIII.,  rule  13  (113). 
The  indorsement  on  the  writ  may  be 
amended  under  the  provisions  contained 
in  Oixicr  XXVIII.  The  Court  fee  on 
sealing  an  amended  writ  is  2*.  6d,  See 
S.  C.  Fees  Onler,  January,  1884.  No.  2. 
As  to  the  amendment  of  the  indorsement 
of  the  writ  after  jutlgment,  see  The 
Dfcfatitr,  [1892]  P.  64. 

(Z)  See  Oilier  IV.,  rule  1  (19).  Accord- 
ing to  the  ancient  practice  of  the  Court 
of  Admiralty,  it  seems  that  a  proctor  was 
in  all  cases  bound  to  exhibit  the  proxy  of 
the  party  he  represented.  At  the  time  of 
the  commencement  of  the  Judicature  Act 
this  was  no  longer  the  practice,  and  a 
solicitor  or  proctor  was  presumed  to 
have  the  authority  of  the  party  on 
whose  behalf  he  assumed  to  act.  But 
the  Court  in  case  of  necessity  would 
exercise  its  right  to  call  ufjon  the  solicitor 
or  proctor  at  any  time  to  state  the  names 
of  all  the  parties  for  whom  he  was  autho- 
rized to  act,  and  if  he  assumed  to  act 
without  authority  it  possessed  an  inherent 
right  to  punish  him  for  his  miscon- 
duct,    ne    IVilhelmine,  1  W.  Rob.  335  ; 
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the  place  of  business  of  the  plaintiflTs  solicitor  shall  be  more  than  three  indorsement 

miles  from  the  principal  entrance  of  the  Royal  Courts  of  Justice,  and  the  f^j.  ge/^e. 

writ  is  issued  in  London,  with  another  proper  place,  to  be  called  his  address  for 

service,  which  shall  not  be  more  than  three  miles  from  the  principal  entrance 

of  the  Royal  Courts  of  Justice  (w),  at  which  address  for  service  writs  and 

other  documents  and  written  communications  may  be  left  for  such  solicitor. 

If  the  writ  is  issued  elsewhere  than  in  London  (n),  a  similar  address  for 

service  within  the  district  of  the  registry  from  whence  it  is  issued  must  be. 

indorsed  on  the  writ,  and  if  the  defendant  does  not  reside  within  the 

district,  a  further  address  for  service  must  be  added  which  shall  not  be 

more  than  three  miles  from  the  principal  entrance  of  the  Royal  Courts  of 

Justice  (n).    Where  the  solicitor  of  the  plaintiff  is  only  agent  of  another 

solicitor,  he  shall,  whether  the  writ  is  issued  out  of  the  Central  Office  or  out 

of  a  district  registry,  add  the  name  or  firm  and  place  of  business  of  the 

principal  solicitor  (o).    If  the  writ  is  sued  out  by  a  plaintiff  in  person,  it 

must  be  indorsed  with  the  occupation  and  residence  of  the  plaintiff,  and, 

where  necessary,  with  an  address  for  service,  as  in  the  case  of  a  writ  issued 

by  a  solicitor  (p).    The  writ  must  be  dated  the  day  it  is  issued,  and  be  Teste  of  writ 

tested  in  the  name  of  the  Lord  Chancellor  of  Great  Britain,  or  if  the  office 

of  Lord  Chancellor  of  Great  Britain  shall  be  vacant,  in  the  name  of  the  Lord 

Chief  Justice  of  England  (q).    The  writ  commands  the  parties  to  whom  it  Contents  of. 

is  directed  that  within  eight  days  after  the  service  of  the  writ,  inclusive  of 

the  day  of  such  service,  they  do  cause  an  appearance  to  be  entered  for  them 

in  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High  Court  of 

Justice  in  an  action  at  the  suit  of  the  person  or  persons  instituting  the  suit, 

and  concludes  with  an  intimation  that  in  default  of  an  appearance  for  them 

being  so  entered,  the  plaintiff  may  proceed  therein,  and  judgment  be  given 

in  their  absence  (r). 

The  writ  which  is  prepared  either  by  the  plaintiff  or  by  his  solicitor  (s),  Issue  of. 
and  may  be  either  printed  or  written,  or  partly  printed  and  partly  written  (/), 


The  Xew  I>raper,  4  C.  Rob.  290  ;  77i£ 
Evjeint*,  L.  R.  4  P.  C.  8.  Provisions  for 
obtaining  the  same  result  are  contained 
in  Order  VII.  of  the  R.  S.  C.  An 
objection  to  a  suit  on  the  ground  of  the 
non-production  of  a  proxy  was  properly 
taken  on  motion,  and  not  by  protest.  Ih. 
As  to  the  practice  of  the  Admiralty  Divi- 
sion in  cases  where  a  party  desires  to 
change  his  solicitor,  see  The  Oneiza^  L.  R. 
4  A.  &  E.  36.  And  see  Order  VII.,  rule  3 
(44). 

(///)  The  buildings  erected  under  the 
Courts  of  Justice  Building  Act,  186r>, 
and  the  Courts  of  Justice  Concentration 
(Site)  Act,  1865,  together  with  all  ad- 
ditions thereto,  are  so  stvled.  The 
Judicature  Act,  1879  (42  &  43  Vict.  c.  78), 
8.  28. 

{n)  As  to  these  registries,  see  infra. 

Qi)  See  Order  IV.,  rule  3  (21). 

Ip)  Order  IV.,  rule  2  (20).  See  ift., 
rules  3  and  4  (21  and  22). 

(y)  Order  II.,  rule  8  (10)  ;  Order 
LXXII.,  rule  3  (1045)  ;  and  see  McKay 
V.  AU,  66  L.  T.  832. 


(/•)  The  warrant  in  use  before  the 
Judicature  Act  cited  all  persons  interested 
in  the  property  proceeded  against  to 
appear  within  */>  daiix.     See  poxt. 

(x)  Order  V.,  rule  10  (32).  The  terra 
"solicitor,"  when  used  in  the  Judicature 
Acts  and  the  R.  S.  C,  includes  those 
proctors  who  were  entitletl  to  practise 
in  the  Hijfh  Court  of  Admiralty,  but 
have  never  been  admitted  as  solicitors. 
The  87th  section  of  the  Judicature  Act, 
1873,  provides  that  all  persons  admitte<l 
as  solicitors,  or  attorneys,  or  proctors,  who 
are  empowered  to  practise  in  any  Court  of 
which  the  jurisdiction  was  transferreil  by 
that  Act  to  the  High  Court  of  Justice  or 
the  High  Court  of  Appeal,  shall  be  called 
solicitors  of  the  Supreme  Court,  and  be 
entitled  to  the  same  privileges,  and  be 
subject,  so  far  as  circumstances  permit, 
to  the  same  obligations,  as  if  that  Act  had 
not  passed. 

(0  Order  V.,  rule  10  (32).  The  writ 
must  be  on  paper,  of  the  same  description 
as  that  on  which  by  the  R.  S.  C.  pro- 
ceedings are  to  be  printetl.     Order  V., 
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may,  at  the  optica  of  the  plaintiff,  be  issned  either  in  London  or  out  of 
such  one  of  the  district  registries  of  the  High  Court  of  Justice  established 
throughout  England  and  Wales,  as  he  may  choose  (u).  If  the  writ  be  issued 
in  London,  it  must  be  issued  out  of  the  Central  Office,  Royal  Courts  of 
Justice  (x).  The  manner  of  issuing  the  writ  is  as  follows  :  The  plaintiff 
or  his  solicitor  must,  if  it  is  intended  that  the  writ  should  be  issued  in 


rule  10  (32)  ;  and  Order  LXVL,  rale  3 
(1005). 

(w)  Order  V.,  rule   1  (23)  ;   the  Judi- 
catiire  Act,  1873,  a.  64  ;  R.  S.  C,  1883, 
Appendix    A.,    pt.    i.,    No.    12.     As    to 
notices    on    the  writ    stating    where  a 
defendant  may  or  must  enter  an  appear- 
ance   to    the  action,  see   2h.j  Order  V., 
rules  3  and  4  (25  and  26).     As  to  the 
indoi-sements  of  address  on  a  writ  issued 
out  of  a  district  registry,  see  Order  IV., 
rule  3  (21).   Many  of  the  district  registries 
referred  to  in  the  text  were  established 
under  Onlei-s  in  Council  of  the  12th  of 
August,  1875,  and   the   11th  of  August, 
1884,  in  pursuance  of  the  60th  section  of 
the  Judicature  Act,   1873 ;    that  section 
providing  that  it  shall  be  lawful  for  Her 
Majesty  by  Order  in  Council  from  time  to 
time  to  direct  that  there  shall  be  district 
registrars  in  such  places  as  shall  be  in 
such  Ortler  mentioned  for  districts  to  be 
thereby  defined,    from    which    writs    of 
summons     for     the    commencement    of 
actions  in  the  High  Court  of  Justice  may 
be  issued,  and  certain  other  proceedings 
referred  to  in  the  Act,  and  prescribed  by 
the  R.  S.  C,  may  be  taken  and  reconled. 
An  Ortler  in  Council  consolidating  previous 
Orders,  so  far  as  they  define  the  limits  of 
any  existing  district  registry,  establishing 
certain  aclditional  district  registries,  and 
entitled  The  District  Uegistrics  Onler  in 
Council,  1899,  was  made  under  the  above 
j»rovisionson  the  19th  of  May,  1899.  (Statu- 
tory Rules  and  Oi-dere  for 'l  899,  p.  1245.) 
See  the  Judicature  Act,  1873,  ss.  ()2,  64, 
(;5,  66  ;   the  first  of  which  sections  em- 
l>owers  the  district  registrars  to  atlminister 
oaths.     Among    the    pixxieedings  which 
may   be  so  taken   and   recorded  in  any 
action    in    the    High    Court    of    Justice 
are   (unless   an    order    to    the    contrary 
l)e    made    by  the   Court    or  any  judge 
thereof)  such  proceedings  after  the  issue 
of  the  writ,  including  proceedings  for  the 
an-est  or  detention  of  a  ship,  her  tackle, 
apparel,   furniture,  cargo,  or  freight  as 
may  or  ought  to  be  taken  by  the  respec- 
tive parties  to  such  action  down  to  and 
including  entry  for  trial,  or  in  a  default 
action  where  there  has  been  no  appear- 
ance, and  the  plaintiff  is  entitled  to  sign 
final  judgment,  or  obtain  an  order  for  an 
account,  down  to  and  iuclutling  such  final 
judgment  or  order  for  an  account.    The 
Judicature  Act,  1873.  s.  64  :   see  Order 
XXXV.,  poMtim.    As  to  the  seals  to  be 
used  in  these  district  registries,  see  the 


Judicature  Act.  1873,8.  61.    Any  registrar 
of  any  County  Court,  any  registrar,  district 
registmr,   ]>rothonotary,   or  district  pro- 
thonotary    of    certain    local    Courts   of 
record,  and  any  district  registrar  of  the 
Court  of  Probate  or  Court  of  Admiralty, 
may  be  appointed  a  district  registrar  of 
the  High  Court  of  Justice  ;  and  if  required, 
two  pei*sons  may  be  appointe<l  joint  dis- 
trict registrare  in  any  8|)ecified  district, 
and  every  district  registrar  of  the  High 
Court  of  Justice  is  t4>  be  deemed  an  officer 
of  the  Supreme  Court  of  Judicature  (the 
Judicature  Act,  1873.  s.  r>0 ;  The  Judicature 
Act,  1875,  s.  13  :  an«l  see  Order  XXXV., 
iTile  11  (411) ),  and  may  from  time  to  time 
appoint  a  deputy.     The  Appellate  Juris- 
diction Act,  1876,  8.  22.     As  to  the  special 
provisions  which  may  be  still  applicable 
to    the   Admiralty   District   Registry   at 
Liverpool,   see    hifra^   pp.    257,    n.    (x), 
281.     The  Supreme  Court  of  Judicature 
Act,   1881    (44   &  45   Vict.  c.  68),   s.  22, 
provides  :    That   if    on  any   vacancy  in 
the  office  of  district  registrar  under  the 
said  Acts,  or  u])on  the  ap[K)intment  by 
any   Order  in   Council,   to  be   hereafter 
made,  of  anv  new  districts  within  which 
there  shall  be  a  <listrict  registrar  (unless 
by  such  Order  in  Council  it  shall  be  other- 
wise dii*ected),  it  shall  apj^ear  to  the  Lord 
Chancellor,  with  the  concurrence  of  the 
Treasury,    that    from    the    nature    and 
amount  of  the  business  to  be  transacted 
by  such  district  registi-ar,  it  is  expedient 
that  such  office  should  be  conferreil  upon 
a  pel-son  not  so  qualified  as  aforesaid,  it 
should  be  lawful  for  the  Lord  Chancellor, 
with  the  concurrence  of  the  Treasury,  to 
appoint  t^>  such  office  any  solicitor  of  the 
Supreme  Court  of  Judicature  of  not  less 
than  five  years'  stamling.    And  the  same 
Act  further  provides  that  a  district  regis- 
trar shall  not  either  by  himself,  or  his 
partner,  be  directly  or  indirectly  engaged 
as  solicitor  or  agent  for  a  party  to  any 
proceeding    whatsoever    in   the    district 
registrv  of  which  he  is  registrar. 

(^)  Order  v.,  rule  2  (24):  Order  LXXT.. 
rule  1  (1041).  See  also  the  Judicature 
Act,  1879  (42  &  43  Vict.  c.  78),  ss.  4,  5,  28. 
Of  the  two  prescribed  forms  of  writs  above- 
mentioned,  one  is  to  be  used  for  writs 
issued  out  of  the  Central  Office.  See 
R.  S.  C,  Appendix  A.,  pt.  i.,  No.  11. 
For  the  indoi-sements  of  address  on  a 
writ  issued  out  of  the  Central  Office,  see 
Order  IV.,  rules  1  and  2  (19,  20). 
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London,  take  the  writ  ready  prepared  (y)  to  the  Writ  Appearance  and 

Judgment  Department  of  the  Central  OflBoe  (z),  and  present  it  for  sealing 

to  the  proper  officer,  at  the  same  time  leaving  with  the  officer  a  copy  of  the  Signed  copy 

writ,  together  with  its  indorsements,  signed  either  by  or  on  behalf  of  the 

plaintiflTs  solicitor,  or  by  the  plaintiff  himself  if  he  sues  in  person  (a).    In 

cases  where  it  is  intended  that  the  writ  should  be  issued  elsewhere  than  in 

London,  the  practice  is  similar,  with  the  exception  that  the  writ  must  be 

taken  to  the  district  registry  out  of  which  it  is  intended  to  have  the  writ 

issued,  and  be  presented  for  sealing  to  the  proper  office  there. 

If  it  is  intended  that  the  writ  should  be  issued  out  of  the  ('entral  Office,  or 
out  of  either  of  the  district  registries  at  Liverpool  or  Manchester,  the  signed 
copy  must,  before  the  writ  is  presented  for  sealing,  in  all  cases,  except  where 
the  plaintiff  is  suing  in  formd  pauperis,  be  stamped  with  a  lOs.  impressed  stamp. 
stamp  (b).  If  the  application  to  issue  the  writ  is  made  at  any  district 
registry  other  than  those  at  Manchester  or  at  Liverpool,  the  Court  fee  of 
105.  on  the  issue  of  the  writ  must  be  paid  in  money  (^, 

When  sealed  the  writ  is  deemed  to  be  issued  (d),  and  is  returned  to  the 
plaintiff  or  his  solicitor,  in  order  that  it  may  be  served ;  but  the  signed  copy 
is  filed  in  the  Central  Office  or  district  registry,  and  an  entry  of  the  filing 
made  in  the  Cause  Book  («).     At  the  time  of,  or  during  twelve  months  Cause  Book, 
after,  the  issuing  of  the  original  writ  of  sunmions  in  rem,  the  plaintiff  may 


(y)  Order  V.,  rule  10  (32). 

(.-)  Order  LXL.  rule  1  (894). 

(a)  Order  V.,  rules  11—12  (33—34). 
The  official  seals  to  be  used  in  the  Central 
Office  are  to  be  such  as  the  Lord  Chan- 
cellor directs  ;  and  all  copies,  certificates, 
ami  other  documents  appearing  to  be 
sealed  with  a  seal  of  the  Central  Office 
are  presumed  to  be  office  copies,  or  cer- 
tificates, or  other  documents,  issued  from 
the  Central  Office,  and  if  duly  stamped, 
may  be  received  in  evidence  ;  and  no  sig- 
nature, or  other  formality,  except  the 
sealing  with  a  seal  of  the  Central  Office, 
is  to  be  required  for  the  authentication  of 
any  such  copy,  certificate,  or  other  dt)ca- 
ment.  Order  LXl.,  rules  6  (899)  and  7 
(900).  As  to  the  meaning  of  "proper 
officer,"  in  the  construction  of  the  R.  S.  C, 
1883,  see  Order  LXXI.,  rule  1  (1041). 

(*)  Order  as  to  Fees  of  Oct.  24,  1877  ; 
Order  as  to  S.  C.  Fees,  Jan.  1884,  No.  1, 
(gazetted  Saturday,  Jan.  19,  1884.  See 
Central  Office  Practice  Rules  ;  Order  as 
to  Fees,  July,  1884.  As  to  the  cancel- 
lation of  the  adhesive  stamps  by  means  of 
which  fees  and  per-centages  are  taken  in 
the  Supreme  Court  of  Judicature,  see 
Treasury  Order  of  May  4,  1893,  printed 
in  Statutory  Rules  and  Orders  for  1893, 
p.  562  ;  and  for  a  special  order  as  to  the 
Liverpool  district  registry,  see  Treasury 
Order  of  June  17,  1891  (Statutory  Rules 
and  Orders  for  1891,  p.  <i74).  As  to  the 
power  of  the  Commissioners  of  the 
Treasury  to  make  orders  as  to  how  fees 
are  to  be  collected,  see  the  Public  Offices 
Fees  Act,  1879  (42  &  43  Vict.  c.  58).    And 


as  to  Court  Fees  generally,  see  the  Judi- 
cature Act,  1875,  s.  26,  and  the  Public 
Offices  Fees  Act,  1879  (42  &  43  Vict.  c.  58). 
Forms  of  writs  of  summons  and  other 
official  forms  with  the  proper  stamps  are 
sold  at  the  Inland  Revenue  Offices,  Royal 
Courts  of  Justice. 

(r)  Order  as  to  S.  C.  Fees,  Jan.  18S4, 
No.  1  ;  Order  as  to  Court  Fees,  Oct.  28, 
1875  ;    Oct.  24th,  1877  ;  17th  June,  1891. 

(d)  Where  a  writ  is  lost,  the  Court  or 
a  judge  may  order  a  copy  to  be  sealed 
antl  served  in  lieu  of  the  original  writ. 
Onler  VIII.,  rule3  (47). 

{e)  Order  V.,  rules  11,  13  (33,  35).  The 
action,  of  which  the  writ  is  the  commence- 
ment, is  to  be  distinguished  by  the  date 
of  the  year,  a  letter,  and  a  number, 
and  if  the  action  has  been  commenced 
in  a  district  registry,  by  the  name  of 
such  district  registry.  Order  LXl., 
rr.  18  and  19.  The  letter  by  which 
the  action  is  distinguished  is  the  first 
letter  of  the  surname  of  the  plaintiff  first 
named  in  the  title  of  the  action  ;  the 
number  is  the  number  assigned  to  the 
action  in  the  order  of  the  actions  dis- 
tinguished by  such  letter.  It  has  become 
the  practice  in  the  Admiralty  registry 
since  the  Judicature  Acts  to  further  dis- 
tinguish Admiralty  actions  by  the  number 
of  the  folio  assigned  to  such  action  in  the 
Minute  Book  kept  in  the  registry.  As  to 
the  amendment  of  the  writ,  see  Order 
XVL,  rule  13  (135)  ;  Ik,  Order  XXVIII., 
rules  1,  2  (309,  310).  And  see  The 
Castiopeia,  4  P.  D.  188. 
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issue  one  or  more  concurrent  writ  or  writs,  which  when  issued  remain  in 
force  for  the  period  during  which  the  original  writ  in  the  action  is  in 
force  (/).  The  original  writ  of  summons  is  only  in  force  for  twelve 
calendar  (g)  months  from  the  day  on  which  it  is  dated  (A).  In  cases  where 
the  writ  has  issued  out  of  the  Central  Office  the  plaintiff  or  his  solicitor 
must,  on  the  first  proceeding  in  the  action  taken  in  the  Admiralty  Registry, 
leave  there  a  copy  of  the  writ  (*). 

At  any  time  after  the  original  writ  of  summons  has  been  issued,  process 
for  the  arrest  of  the  property  proceeded  against  may  be  taken  out  at  the 
instance  of  the  plaintiff  in  the  action  (k) ;  but  the  Rules  of  the  Supreme 
Court  preserve,  with  some  slight  variance,  the  practice  which  prevailed  in 
the  Admiralty  Court  before  the  Judicature  Acts  with  respect  to  caveat 
warrants  (/),  and  where  a  caveat  warrant  against  the  arrest  of  any  property 
is  found  duly  entered  in  the  caveat  warrant  book,  which  is  kept  in  the 
Admiralty  Registry,  Royal  Courts  of  Justice,  a  solicitor  who  has  issued  a 
writ  in  rem  against  the  property  in  respect  of  which  the  caveat  warrant  is 
entered,  must  forthwith  serve  a  copy  of  the  writ  upon  the  party  on  whose 
behalf  the  caveat  has  been  entered,  or  upon  his  solicitor,  and  the  plaintiff 
may,  if  notwithstanding  the  caveat  he  causes  property  affected  by  the 
caveat  to  be  arrested,  become  liable  to  have  the  arrest  superseded,  and  to  be 
condemned  in  costs  and  damages,  unless  he  is  able  to  show  to  the  satis&c- 
tion  of  the  judge  good  and  sufficient  reason  for  having  so  done  (w).    It  is. 


(/)  Order  VI.,  rule  1  (40).  Each  con- 
current writ  is  to  be  tested  of  the  same 
day  as  the  original  writ,  and  be  sealed 
by*  the  proper  officer  with  a  seal,  bearing 
the  word  "  concurrent,"  and  the  date  of 
issuing  the  concurrent  writ.  As  to  the 
ix)wer  of  a  Court  or  a  judge  to  enlarge 
the  time  appointeil  by  the  R.  S.  C,  1883, 
see  Order  LXIV.,  rule  7  (967).  The 
Court  fee  payable  on  the  issue  of  every 
concurrent  writ  is  2*.  6rf.  (impressed). 
S.  C.  Fees,  January,  1884,  No.  2. 

0/)  Order  LXIV.,  rule  1  (961). 

(//)  Order  VIII.,  rule  1  (46).  The  same 
Order  provides  that  if  any  defendant 
therein  named  ahall  not  have  been  serred 
theretmth.  the  plaintiff  may  before  the 
expiration  of  the  twelve  months  apply 
to  a  Court  or  a  judge  to  renew  the  writ ; 
and  the  Court  or  a  judge,  if  satisfied  that 
reasonable  efforts  have  been  made  to 
serve  such  defendant,  or  for  other  good 
reason,  may  order  the  original  writ  to  be 
renewed  for  six  months,  and  so  on  from 
time  to  time.  The  Order  then  further 
provides  for  the  mode  of  renewing  the 
writ,  if  leave  be  granted,  and  for  the  evi- 
dence of  the  renewal.  The  notices  which 
form  part  of  the  two  forms  of  writs  in 
renf,  given  in  Appendix  A.  to  the  R.  S.  C. 
188H  (Nos.  11  and  12),  seem  to  contem- 
plate writs  in  rent  being  renewed  ;  but  it 
is  difficult  to  understand  the  portion  of 
this  Order  relating  to  the  renewal  of  writs 
as  applicable  to  writs  in  rem-j  which  are 
never  served  on  any  persons ;  whilst  in 
very  many  actions  in  rein  the  names  of 


the  persons  interested  in  the  property 
proceeded  against  are  unknown  to  the 
plaintiff.  The  writs  in  Admiralty  actions 
are,  however,  in  practice  renewed  in  con- 
formity with  these  rules.  The  Court  fee 
on  sealing  a  renewed  writ  is  2f.  6d. 
(impressed).  S.  C.  Fees,  Jan.,  1884,  No.  2. 

(i)  This  is  found  necessary  in  practice. 

(4)  Order  V.,  rule  16  (38).  Notwith- 
standing  the  use  of  the  word  "  may  "  in 
this  rule,  the  plaintiff  mwjf,  in  order  to 
obtain  the  security  of  the  res^  or  to  obtain 
bail  in  cases  where  no  undertaking  to 
appear  bas  been  given,  take  out  a  warrant 
of  arrest.  Moreover,  unless  the  propertj 
proceeded  against  is  under  the  arrest  of 
the  Court  in  the  suit  in  which  the  decree 
is  applied  for,  it  is  apprehended  Uiatin 
ordinary  circumstances  the  Court  wiU  not 
pronounce  judgment  by  default.  The 
Rvssell,  Adm.  Div.,  April  26,  1887.  See 
riie  Alnwick  Castle,  Adm.  Div.,  Oct.  26, 
1886  (Shipping  Gazette  Summary,  1886, 
p.  694).  But  where  a  warrant  of  arrest 
had  issued,  but  the  vessel  named  therein 
had  clandestinely  left  the  jurisdiction 
before  such  warrant  could  be  served,  the 
plaintiff's  claim  on  the  other  steps 
required  in  default  actions  having  been 
duly  tiiken,  was  pronounced  for.  Ihe 
Nantik,  [1895]  P.  121.  As  to  the  i^ue 
of  warrants  at  the  instance  of  defendants, 
see  infra,  p.  275. 

(l)  Order  XXIX.,  rules  11—18  (332— 
339).  As  to  the  manner  and  consequences 
of  enteringa  car/?a^  warrant,  seepost^  p.  267. 

(ill)  Order  XXIX.,  rule  18  (839). 
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therefore,  important  that  a  plaintiff  suing  in  person,  or  a  solicitor  who  has 
commenced  an  action  in  rem,  should  without  delay,  and  before  applying  to 
arrest  the  property  proceeded  against  in  the  action,  ascertain  whether  any 
mveat  warrant  is  in  force  against  the  arrest  (n). 

The  arrest  is  made  by  means  of  a  warrant  ((?),  which,  on  filing  a  notice  Arrest  of  the 
or  precipe  for  a  warrant  (^),  and  an  affidavit  in  support  of  the  claim  or       P^'v- 
cause  of  action  (^),  is  issued  out  of  the  Admiralty  Registry,  Royal  Ck)urt8 
of  Justice  (r),  or  if  the  writ  in  the  action  has  been  sued  oat  of  one  of  the 
district  r^stries,  and  no  order  to  the  contrary  has  been  made  by  the  High 
Court  of  Justice,  or  any  judge  thereof,  out  of  the  same  district  registry  (s). 


(n)  This  can  be  ascertained,  by  a  search 
in  the  Admiralty  Registry,  Boyal  Courts 
of  Justice,  and  also  apparently  from  the 
registrar  of  the  district  registry  in  which 
the  action  is  proceeding  who  seems  to  be 
under  an  obligation  to  obtain  the  neces- 
sary information  from  the  principal 
registry  bv  telegraph  or  otherwise.  See 
Oitier  XXIX.,  rule  13  (384).  A  rareat 
warrant,  careat  release,  or  careat.  pay- 
ment is  not  in  force  for  more  than  six 
calendar  months  from  its  date.  Order 
LXJV.,  rule  15  (975). 

(0)  Order  V.,  rule  16  (38),  which  Order, 
however,  is  headed  *•  Issue  of  Writs  of 
Summons** ;  B.  S.  C,  Appendix,  pt.  i., 
Ko.  17.  The  registrar  may  in  a  fit  case 
refuse  to  issue  the  warrant,  llie  ConstUn- 
tion,  4  P.  D.  39.  Where  the  registrar 
refuses  to  issue  the  warrant,  the  appli 
cant  for  the  warrant  may  move  the 
judge  ex  parte  to  order  the  warrant  to 
issue.    Io» 

(/>)  B.  S.  C,  1883,  Appendix  A.,  pt.  i., 
Ko.  15. 

(^)  Order  V.,  rule  16  (38),  rule  17 
(39). 

(r)  The  Admiralty  Registry,  Royal 
Courts  of  Justice,  is  often  referred  to  in 
this  work,  and  occasionaUy  in  the  B.  S.  C, 
as  the  "  principal  registry." 

(*)  The  Judicature  Act,  1873,  s.  64  ; 
Order  XXIX.,  rule  13  (334);  Order 
XXXV.,  rule  6  (406).  Special  considera- 
tions may  apply  to  the  Liverpool  district 
registry  of  the  High  Court  of  Justice. 
Under  the  provisions  of  the  Liverpool 
Admiralty  IMstrict  Registrars  Act,  1870 
(33  &  34  Vict.  c.  45),  a  registry  of  the 
High  Court  of  Admiralty  was  established 
in  Liverpool  (see  infra^  p.  281).  The 
limits  of  this  registry  were,  under  the 
powers  of  the  same  Act,  to  be  fixed  by 
the  Queen  in  Council,  and  were  by  an 
Order  in  Council  of  August  1,  1870, 
declared  to  be  co-extensive  with  those 
of  the  district  assigned  to  the  County 
Court  of  Lancashire  for  Admiralty 
purposes  by  Order  in  Council  of  January 
14,  1869;  and  the  Act  of  1870  pro- 
vided that  there  should  be  a  registrar 
appointed  for  the  district,  who  should 
have  and  exercise  in  respect  of  any 
matters  in  his  registry  all  powers  held 
or  exercised  by  the  registrar  of  the  High 

A.P. 


Court  of  Admiralty,  by  virtue  of  that  or 
any  former  Act  or  rule,  and  that  any 
suit  might  be  instituted  in  the  Liverpool 
district  registry,  i.«.,  the  registry  of  the 
High  Court  of  Admiralty  established  by 
the  Act,  either  when  the  ship  or  property, 
the  subject  of  the  suit,  was  at  the  time  of 
the  institution  of  the  suit  within  the  dis- 
trict of  such  registry ;  or  when  the  owner 
or  owners  of  the  ship  or  property,  or  the 
owner  or  owners  of  the  larger  number  of 
shares  in  the  ship,  or  the  managing 
owner  or  ship's  husband,  resided  at  the 
time  of  the  institution  of  the  suit  within 
the  district  of  such  registry  ;  or  when  the 
port  of  registry  of  the  ship  was  within 
the  district  of  such  registiy ;  or,  lastly, 
when  the  parties  so  agreed  by  a  memo- 
randum signed  by  them  or  their  agents 
or  attorneys.  The  Act  further  provided 
that  where  a  suit  had  been  instituted  in 
the  Liverpool  registry,  no  further  suit 
should  be  instituted  in  the  principal 
registry  against  the  same  property  with- 
out the  leave  of  the  judge  of  the  Court 
of  Admiralty,  and  upon  such  terms  as 
to  costs  or  otherwise  as  he  might  direct 
(33  k,  34  Vict.  c.  45,  ss.  2,  8,  9)  ;  but  this 
last-mentioned  provision  seems  not  to 
have  been  acted  on  in  practice,  and, 
together   with    all    restrictions    on    the 

E>wer  of  instituting  actions  in  the 
iverpool  district  registry,  is  apparently 
now  impliedly  repealed  by  Order  V.,  rule 
1  (23).  The  Statute  Law  Revision  Act, 
1883  (46  &  47  Vict.  c.  89),  which  came 
into  force  on  the  25th  of  August,  1883, 
and  therefore  before  the  R.  S.  C,  1883,  has 
repealed  the  Liverpool  Admiralty  District 
Registrars  Act,  1870,  bat  at  the  same 
time  provides  that  the  repeal  of  the 
enactments  repealed  by  it  shall  not 
affect  any  enactment  by  which  such  re- 
pealed enactments  have  been  applied 
or  referred  to,  and  that  it  shall  not 
affect  any  established  jurisdiction,  form, 
or  course  of  pleading,  practice,  or 
procedure,  or  existing  usage, .  .  .  custom, 
privilege,  .  .  .  office,  appointment, 
enrolment,  or  benefit,  notwithstanding 
that  the  same  may  have  been  in 
any  manner  derived  from  any  enact- 
ment thereby  repealed.  The  Act  of 
1870  was,  by  virtue  of  the  provisions 
contained  in  the    76th    section    of    the 
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The  prcRcipe  is  headed,  nambered,  and  distingaished  in  the  same  way  as  the 
writ  of  saminons  in  the  action,  and  is  signed  by  the  solicitor  of  the  plaintiff 
in  the  action,  or  by  his  clerk  for  him  (/).     It  describes  the  property 
proceeded  against,  and  prays  a  warrant  to  arrest  it  {u). 
Affidavit  to  The  affidavit,  which  is  termed  the  affidavit  to  lead  warrant,  mnst  set  forth 

lead  warrant,  ^^^q  name  and  description  of  the  party  at  whose  instance  the  warrant  is  to  be 
issued  (2;),  the  nature  of  the  claim,  and  the  name  and  nature  of  the  property 
to  be  arrested,  and  should  state  that  the  claim  has  not  been  satisfied  (^). 
In  fact  it  should  state,  shortly,  the  cause  of  action  (z).  In  an  action  of 
possession  or  an  action  of  wages  the  national  character  of  the  vessel  pro- 
ceeded against  should  be  stated  in  the  affidavit.  And  where  the  vessel 
proceeded  against  is  a  foreign  vessel,  and  the  action  is  an  action  of 
possession  or  an  action  of  wages,  notice  of  the  institution  of  the  cause 
should  be  given  to  the  consul  of  the  state  to  which  the  vessel  belongs,  if 
there  be  one  resident  in  London  ;  the  service  of  the  notice  should  be  stated 
in  the  affidavit,  and  a  copy  of  the  notice  be  annexed  to  the  affidavit  (a). 
In  an  action  of  bottomry  the  bottomry  bond,  and  if  in  a  foreign  language 
a  notarial  translation  thereof,  must  be  produced  for  the  inspection  and 
perusal  of  the  r^istrar,  and  a  copy  of  the  bond,  or  of  the  translation  thereof, 
must  be  annexed  to  the  affidavit  (6).  The  Court  or  a  judge  may  in  any 
case,  if  they  or  he  think  fit,  allow  the  warrant  to  issue,  although  the 
affidavit  may  not  contain  all  the  required  particulars  {c).  Moreover,  in  an 
action  of  wages  against  a  foreign  ship,  the  Court  or  a  judge  has  a  discretion 
to  waive  the  service  of  the  notice  on  the  consul  of  the  foreign  state  ((Q,  and 
in  an  action  of  bottomry  the  production  of  the  bond  {e). 

Judicature  Act,   1873,  made    applicable  cause   of    action,   may    be   added    with 

to  the  High  Court  of  Justice,  and  the  advantage,  since,  if  on  the  report  of  the 

judges  thereof  ;  and  to  a  large  extent  the  marshal  a  sale  before  judgment  of  the 

existing  practice  and  procedure  relating  property  remaining  under  arrest  becomes 

to  Admiralty  actions  in  the   Liverpool  advisable,  it  wiU  not  be  necessary  to  file 

district    registry  are    derived   from  the  any   fresh   affidavit    in   support  of    the 

Liverpool  Admiralty  District  Registrars  application  for  sale.    See  Tits  Hereulef, 

Act  of  1870.  11  P.  D.  10. 

(0  By  rule  164  of  the  Admiralty  Rules  (a)  Order  V.,  rule  16  (b)  (38).    See 

of  1859,  now  repealed,  the  registrar,  if  a  snpra^  pp.    30,  212.     Omission  to  give 

precipe  was  not  properly  filled  up  and  this  notice  may  involve  the  dismissal  of 

stamped,  might  refuse  to  receive  it  or  the  suit    See  ante^  p.  211  ;  TJie  Octatie, 

act  thereon.  Br.  &  L.  215  ;  7^e  Nina,  L.  R.  2  A.  &  E. 

(w)  See  R.  S.   C,  1883,  Appendix  A.,  44,  2  P.  C.  38.    See  also  The  Leon  XlII^ 

pt.  i..  No.  15  ;  and  Order  XXXV.,  rule  24  8  P.  D.  121. 

(424).  (V)  Order  V.,  rule  16  (c),  38.      See  The 

(a?)  Order  V.,   rule   16    (38).     If    the  Eotvena,  26  W.  R.  82. 

action  is  instituted  merely  on  behalf  of  (r)  Order  V.,  rule  17  (39). 

"  the  owners  of  the ,'*  the  affidavit  (<f)  lb.     Although  Order  V.,  rule  16 

may  follow  the  same  form.  (b)  (38),  requires  the  service  of  a  like 

(y)  lb.    See  forms  in  various  actions  notice  on  the  foreign  consul  in  an  action 

postf    Appendix.      And    see    Marriott's  of  possession  against  a  foreign  ship,  no 

Formulare,  ed.  1802,  p.  31,  where  will  be  power  is  given  by  Order  V.,  rale  17  (39), 

found  set  out  an  order  of  Court,  signed  to  a  Court  or  a  judge  to  waive  the  service 

by  Loni  Stowell  in  1801,  ordering  that  of    the    notice    in    any  such  action   of 

no  warrant  of  arrest  either  of  persons  or  possession. 

ships  should  issue  out  of   the  instance  (e)  Order  V.,  rule  17  (39).    As  to  the 

Court  without  an  affidavit  of  debt  having  discretionary  powers  of  the  registrar  with 

been  made  previously.    As  to  the  general  respect  to  the  issue  of  warrants,  see  The 

requisites  of  affidavits,  see  post.  Chapter  Flora,  L.  R.  1  A.  &  E.  45.    See  77ie  Jane, 

Pkoofs  {AffidaviU),  1  Dods.  461.    There  a  bottomry  bond  was 

(z)  An  allegation  in   the  affidavit  to  put  in  suit :  by  the  terms  of  the  bond,  the 

lead  warrant,  stating  that  the  plaintiff  is  money  was  payable  twenty  days  after  the 

advised  and  believes  that  he  has  a  good  arrival  of  the  ship  at  a  British  port.    The 
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Theprcenpe  for  the  warrant  (/),  and  the  affidavit  to  lead  warrant  must  ^^^f^. 
be  filed  in  cases  where  the  writ  has  issued  out  of  the  Central  Office  in  the 
principal  registry  (g),  and  in  other  cases  in  that  district  registry  whence 
the  writ  of  summons  was  issued,  and  in  which  the  action  is  proceeding  (h). 


ship  was  arrested  before  the  bond  was 
due  :  it  was  held  that  this  was  justifiable, 
as  the  ship  was  going  to  leave  the  king- 
dom.    See  also  ITte  Eudora,  4  P.  D.  208, 
a  similar  case  since  the  Judicature  Acts. 
Order  V.,  rule  16  (38),  further  directs  in 
paragraph  (d)  that  in  an  action  of  distri- 
l>ution  of  salvage  the  affidavit  to  lead  the 
warrant  shall  state  the  amount  of  salvage 
money  awarded  or  agreed  to  be  accepted, 
and  the  name,  address,  and  description 
of    the  party  holding  the   same.      The 
causes  knovm  in  the  Court  of  Admiralty 
before  the  Judicature  Acts  as  causes  of 
distribution  of   salvage  were    causes  in 
personam  and  not  causes   hi  rem,  and, 
therefore,  in  the  absence  of  any  provision 
by  the  Legislature,  giving  the   Probate, 
Admiralty,  and  Divorce  Division  of  the 
High   Court   of    Justice   jurisdiction    in 
rem  in  such  suits,  this  rule  will  never 
require  to  be  acted  upon.      It  is   not, 
however,  difficult  to  conjecture  how  it 
came  to  form  part  of  Order  V.,  rule  16 
(38).    The  Admiralty  Court  Rules  of  1859 
provided  that  if  a  suit  was  hi  pentonant 
the  solicitor  for  the  plaintiff  might  take 
out  a  citation   in  personam  on   filing  a 
pracipe  and  an  aflodavit  to  lead  citation 
(Admiralty  Rules  of  1859,  rule  27).  and 
also  required  that  in  a  cause  of  distribu- 
tion of  salvage  the  affidavit  to  lead  the 
citation  should  contain  the  same  particu- 
lars  as  those    set  out  in    the   R.  S.  C. 
Order  V.,  rule   16  (d),  (38).      It   would 
seem  that  the  framers  of  the  Rules  of 
Court  in  the  Ist  schedule  to  the  Judica- 
ture Act  of  1875  did   not  observe    the 
difference  between  a  citation  hi  personam 
and  process  tn  rem^  and  when  they  intro- 
duced writs  in  rem  into  the  procedure  of 
the    High  Court  of  Justice  and  had  to 
consider,  owing  to  the  warrant  and  writ 
t«   rem  being  under  the    rules  in  that 
6cbe<lule  combined  in   one   instrument, 
what  particulars  ought  to  be  contained  in 
affidavits  to  lead  writs  in  rem^  they  treated 
the  substance  of  rule  27  of  the  Admiralty 
Court  Rulesof  1859  as  applicable  to  actions 
in  rem,  and  added  the  contents  of  what  is 
now  paragraph  (d)  of  rule  16,  Order  V.,  of 
the  R.  S.  C,  1883,  to  the  11th  rule  of 
Order  V.    contained    in    that   schedule, 
which  related  to  the  filing  of  affidavits  to 
lead  writs  in  rem.      In  June,  1876,  the 
issue  of    a    separate  warrant  of    arrest 
was  allowed  in  Admiralty  actions  in  rem, 
and  Order  V.,  rule  1 1,  of  the  Rules  of  Court 
in  the  1st  schedule  to  the  Judicature  Act, 
1875,  was  made  to  apply  to  affidavits  to  lead 
warrants  in  actions  in  rem.    The  present 
Order  V.,  rule  16  (38),  of  the  R.  S.  C.  1883, 
so  far  as  paragraph  (d)  is  concerned,  is 
merely  a  copy  of  Order  V.,  rule  11,  of  the 
Knles  of   Court  in  the  schedule  to  the 


Judicature  Act,  1875,  as  the  same  was 
altered  in  June,  1876. 

(/)  Every  instrument  under  the  seal 
of  the  Court  and  prepared  in  the  Admi- 
ralty Registry  shall  be  issued  on  a  notice 
filed  by  the  solicitor  applying  for  the  same, 
and  shall  bear  date  on  the  day  on  which 
it  is  issued.  Order  LXVIL,  rule  10  (1021). 
This  rule  makes  use  of  the  term  "  notice," 
but  in  the  forms  given  in  Appendix  A., 
pt.  i.,  to  the  same  Rules  of  Court,  a 
form.  No.  15,  is  given,  which  is  headed 
"  Praecipe  for  Warrant." 

(<7)  Order  XXXVIII.,  rule  10  (530). 
This  rule  provides  that  erery  affidavit  or 
proof  in  Admiralty  actions  shall  be  filed 
in  the  Admiralty  Registry  ;  but  the  same 
rule  further  provides  that  every  affidavit 
used  in  a  cause  or  matter  proceeding  in 
a  district  registry  shall  be  filed  there.  If 
the  rule  is  to  be  strictly  followed,  and  a 
cause  or  matter  proceeding  in  a  district 
registry  includes  any  Admiralty  action  so 
proceeding,  affidavits  in  Admiralty  actions 
proceeding  in  a  district  registry  would 
apparently  have  to  be  filed  in  the  prin- 
cipal registry  as  well  as  in  the  district 
registry  where  the  action  is  proceetling. 
But  the  construction  put  on  the  rule  in 
practice  is  that  only  proofs  and  affidavits 
used  in  an  Admiralty  action  jtroceeding 
in  London  are  filed  in  the  principal 
registry.  See  Order  LXX.,  rule  1  (1037), 
enabling  non-compliance  with  the  mles 
to  be  dealt  with  as  the  Court  or  a  judge 
shall  think  fit. 

(A)  See  Order  V.,  rule  16  (38)  ;  The 
Judicature  Act,  1875,  s.  21.  Warrants  in 
actions  proceeding  in  the  district  regis- 
tries are  never  in  practice  taken  out  in 
the  principal  registry,  but,  apparently, 
the  Court  or  a  judge  has  power  to  issue 
a  warrant  out  of  the  principal  registry, 
even  in  cases  where  the  action  is  not 
proceeding  there.  Order  XXXV.,  rule  1 
(401),  provides  that  where  a  cause  or 
matter  is  proceeding  in  a  district  regis- 
try all  proceetlings  except  where  by  the 
same  Rules  ot  Court  it  is  otherwise  pro- 
vided, or  the  Court  or  judge  shall  otner- 
wise  order,  shall  be  taken  in  the  district 
registry,  down  to  and  including  the  entry 
of  final  judgment,  and  every  final  judg- 
ment and  every  order  for  an  account  by 
reason  of  the  default  of  the  defendant,  or 
by  consent,  shall  be  entered  in  the 
district  registry  in  the  proper  book,  in 
the  same  manner  as  a  like  judgment  or 
order  in  an  action  proceeding  in  London 
would  be  entered  in  the  Central  Office; 
but  by  Order  XLI.  the  judgments  which, 
if  entered  in  London,  are  to  be  entered  in 
the  Central  Office,  are  judgments  of  the 
King's  Bench  Division^  whilst  in  practice 
the  minutes  of  the  orders  and  judgments 
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A  copy  of  the  writ  most  also,  in  the  case  of  actions  proceeding  in  London, 
be  brought  into  the  principal  registry  before  or  at  the  time  the  warrant  is 
applied  for  (i).  In  London  cases  the  following  stamps  must  be  handed  in 
to  the  principal  registry : — A  fifteen-shilling  stamp  impressed  on  the  prr^Hpe^ 
and  a  five-shilling  stamp  on  the  minute  filing  the  affidavit  {h). 

The  warrant  is  headed  as  the  writ  in  rem  in  the  action  is  headed,  and  it 
is  directed  to  the  marshal  of  the  Probate,  Divorce,  and  Admiralty  Division 
of  the  High  Court  of  Justice  and  his  substitutes,  or  to  the  collector  or 
collectors  of  customs  at  the  port  where  the  property  for  the  arrest  of  which 
the  warrant  is  granted  is  lying,  and  commands  them  to  arrest  the  property 
and  to  keep  the  same  under  safe  arrest  until  the  further  order  of  the 
Court  (/). 

The  warrant  must  be  served  by  the  Admiralty  marshal  or  his  substitutes, 
whether  the  property  to  be  arrested  be  situate  witliin  the  port  of  London  or 
elsewhere  within  the  jurisdiction  (w).  To  procure  service  of  the  warrant, 
the  warrant,  together  with  a  copy  thereof  (n),  and  instructions  for  the 
arrest  of  the  property  mentioned  in  the  warrant  should  be  left  at  the 
MarshaUs  Office,  Royal  Courts  of  Justice  ((?),  if  the  action  is  proceeding  in 


in  Admiralty  actions  have,  since  the 
Judicature  Acts  as  before  these  Acts,  been 
entered  in  the  Admiralty  Registry,  and 
not  in  the  Central  Office.  In  these  cir- 
cumstances it  may  be  doubtful  whether 
any  part  of  rule  1  of  Order  XXXV.,  which 
is  apparently  the  only  Order  in  the  R.  S.  C. 
relating  to  the  duties  of  district  registrars 
which  is  in  any  view  material,  is  intended 
to  apply  to  any  actions  other  than  actions 
in  the  King's  Bench  Division,  or  to  con- 
fine the  power  of  the  Admiralty  registrar 
to  issue  warrants  to  cases  where  the  action 
has  been  instituted  in  London.  See  also 
Order  LXVL,  rule  9  (Order  1011),  which 
provides  that  in  Admiralty  actions  a 
record  of  aU  orders  of  the  Court  shall 
be  entered  in  a  book  to  be  kept  in  the 
Admiralty  Registry  called  the  Minute 
Book.  The  judgments  and  orders  of  the 
Court  in  Admiralty  actions  proceeding  in 
the  Liverpool  district  registry  are  in 
practice  dmwn  up  by  the  Liverpool  district 
registrar,  in  accordance  with  the  minut« 
sent  down  to  Liverpool  by  the  Admiralty 
Registry. 

(/)  On  a  copy  of  the  writ  being  brought 
in,  a  folio  which  serves  to  distinguish  the 
action,  and  is  marked  on  all  the  minutes 
and  proceedings  in  the  suit,  is  appro- 
priated to  the  action.  If  no  warrant  is 
required,  a  copy  of  the  writ  must  be 
brought  in  and  a  folio  for  the  action 
obtained  on  the  firet  application  made  in 
the  registry  after  the  institution  of  the 
suit. 

(It)  S.  C.  Fees  Order,  January,  1884, 
No.  13,  No.  36.  As  to  the  minute  to  be 
filed  on  filing  affidavits,  and  every  other 
document  file<l  in  Admiralty  actions,  see 
Order  LXVI.,  rule  8  (1010),  and  jw#e, 
p.  265. 

(0  Order  V.,  rule  16  (38).    The  form 


of  the  warrant  is  given,  R.  S.  C^ 
Appendix  A.,  pt.  i.,  No.  17.  See  abo 
Oitler  XXXV.,  rule  24  (424),  as  to  the 
form  of  the  warrant  when  issued  out  of 
a  district  registry. 

(w)  Order  IX.,  rule  11  (58).  The 
collectors  of  customs  at  the  outports  act 
as  substitutes  of  the  marshal. 

(it)  If  the  property  proceeded  against 
is  not  all  in  one  place,  more  than  one  copy 
of  the  warrant  should  be  left.  If  the 
action  is  against  ship,  freight,  and  cargo, 
and  the  cargo  is  still  on  boartl  the  vessel, 
only  one  copy  is  required  to  be  left ;  but 
if  the  cargo  has  been  discharged,  a  second 
copy  must  be  left  for  service  on  the  ware- 
house keeper,  or  other  person  in  whose 
possession  the  cargo  is. 

(o)  Order  LXVIL,  rule  13  (1024).  This 
rule  directs  that  the  warrant,  with  a  notice 
for  service  of  the  warrant,  is  to  be  left  in 
the  Admiralty  Registry  if  the  warrant  is 
required  to  be  served  by  the  marshaL  The 
rule  acted  upon  up  to  the  coming  into 
o{)eration  of  the  R.  S.  C^  1883,  was  rule  168 
of  the  Admiralty  Court  Rules  of  1859,  and 
that  rule  required  that  every  warrant  or 
other  instrument  required  to  be  served  by 
the  marshal  should  be  left  with  a  pntcipe 
in  the  marmhaV*  office.  It  may  be  that 
the  framers  of  the  Supreme  Ccmrt  Rules, 
1883,  considered  that  the  marshal*s  office 
formed  part  of  the  Admiralty  Registry. 
The  office  which  is  now  known  as  the 
Admiralty  Registry,  and  was  formerly 
called  the  Admiralty  Office,  was,  however, 
at  the  time  of  the  coming  into  force  of 
the  Rules  of  1883,  a  separate  and  distinct 
office  from  that  of  the  marshal  of  the 
Admiralty.  See  3  &  4  Vict.  c.  66,  ss.  S, 
14,  15,  18,  and  Order  as  to  Court  Fees, 
Jan.,  1884,  Schedule  Fees  to  be  taken  *•  in 
the  Admiralty  Marshal's  Office."      The 
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the  principal  registry,  or  the  property  to  be  arrested  is  within  the  port  of 
London,  but  in  ordinary  cases,  where  the  action  is  proceeding  in  a  district 
registiy,  with  the  substitute  of  the  marshal  at  the  outport  where  the 
property  to  be  arrested  is  lying.  The  instructions  for  arrest  describe  the 
property,  state  where  it  is  situated,  and  request  that  the  warrant  be 
executed  (p),  and  should  be  signed  by  the  solicitor,  or  his  clerk  for  him. 
A  Court  fee  of  21.  must  be  paid  for  the  execution  of  the  warrant  (q).  This 
fee  is,  in  actions  proceeding  in  the  principal  registry,  payable  by  means  of 
a  21.  stamp  impressed  on  the  warrant  (r). 

The  warrant  may  be  served  anywhere  within  the  jurisdiction,  that  is, 
in  England  or  Wales,  or  within  three  miles  of  the  coast  (s).  It  must  be 
served  within  twelve  calendar  (t)  months  from  the  day  on  which  it  bears 
date,  otherwise  the  service  will  not  be  valid  (u).  It  may  be  served  on  any 
day,  and  at  any  time  of  the  day  (x).  The  service  is  effected  with  respect 
to  a  vessel,  her  tackle  and  furniture,  her  freight  and  the  cargo  on  board 
her,  by  nailing  or  aifixing  the  original  warrant  for  a  short  time  on  the 
mainmast  or  on  the  single  mast  of  the  vessel,  and  by  leaving  a  copy  thereof 
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position,  moreover,  of  the  marshal  of  the 
Admiralty  as  the  officer  appointed  to 
execate  the  warrants,  decrees,  and  orders 
of  the  Instance  Court  of  Admiralty,  and 
now  performing  similar  duties  in  relation 
to  the  High  Court  of  Justice  in  Admiralty 
actions,  does  not  appear  to  be  affected  by 
the  general  provisions  of  the  Judicature 
Acts  and  the  R.  S.  C,  1883,  with  respect 
to  the  officers  attached  to  the  several 
divisions  of  the  High  Court  of  Justice. 
[See  The  Judicature  Act  of  1873,  ss.  77, 
81,  84,  86;  The  Judicature  Act  of  1875, 
8.  34.  See  also  Order  LX,,  rule  1  (890)]. 
But  although  the  office  of  the  Admiralty 
Marshal  would  still  seem  in  strictness  to 
be  no  part  of  the  Admiralty  Registry,  no 
difficulty  can  now  in  practice  arise  from 
the  wording  of  the  above  rule,  as  the  Chief 
Clerk  of  the  Admiralty  Division  holds  the 
appointment  of  Admiralty  Marshal,  and 
performs  the  duties  of  that  office  concur- 
rently with  those  performed  by  him  in  the 
Admiralty  R^isti7.  Order  LXVII.,  rule 
13  (1024). 

(/;)  See  Forms,  /xwf,  Appendix. 

(^)  S.  C.  Fees  Order,  January,  1884, 
Na92. 

(/•)  Order  as  to  fees,  July,  1884.  In 
the  district  r^stries  other  than  those  at 
Liverpool  and  Manchester  the  fee  is  pay- 
able in  money  under  the  Order  as  to  fees 
of  Oct.  28,  1875,  and  the  S.  C.  Fees  Order 
of  January,  1884.  In  the  Liverpool  and 
Manchester  district  registries  it  is  payable 
by  means  of  a  stamp  under  the  provisions 
of  the  Order  as  to  fees  of  Oct.  24, 1877,  and 
the  S.  C.  Fees  Order  of  January,  1884.  See 
also  as  to  the  Liverpool  district  registry, 
the  Order  as  to  fees  of  June  17, 1891. 

(*)  See  Bojjofson  v.  Carlherg,  3  App. 
Oases,  1316,  where  the  practice  of  the 
marshal  as  to  the  limits  within  which  an 
arrest  may  be  made  is  stated.    If  the  ship 


is  at  an  outport,  and  there  is  danger  of 
her  sailing  before  the  warrant  can  be 
served,  the  marshal  will,  when  requesteil 
by  the  plaintiff  or  his  solicitor,  and  on  an 
undertaking  being  given  indemnifying  the 
marshal  against  the  extra  expense,  send  a 
telegram  to  his  substitute  at  the  outport 
(see  mtpruy  p.  260,  n.  (w)  ),  requiring  him 
to  detain  the  ship  until  the  warrant  can 
arrive  by  post.  Any  person  interfering 
with  property  which  has  been  so  arrested 
or  detained  in  anticipation  of  the  arrival 
of  a  warrant  is  guilty  of  contempt  of 
Court.  See  Ue  Seratjlh,  34  W.  R.  82,  10 
P.  D.  120.  Where  the  vessel  to  be  arrested 
is  in  a  public  dock,  notice  of  the  arrest  is 
sent  to  the  secretary  or  other  public  officer 
of  the  dock  company,  with  a  request  that 
pending  the  arrest  the  property  be  not 
allowed  to  be  i-emoved  without  the  mar- 
shal's authority.  As  to  summary  pro- 
ceedings for  the  detention  of  foreign 
ships  which  have  caused  damage  to  the 
property  of  the  King  or  his  subjects, 
see  the  M.  S.  Act,  1894,  s.  688.  And  as  to 
the  power  of  receivers  of  wreck  to  detain 
property  salved,  see  the  M.  S.  Act,  1894, 
s.  562  ;  and  'Hie  Fulham.,  [1899]  P.  251. 

(0  Order  LXIV.,  rule  1  (961). 

(«)  Order  LXVII.,  rule  11  (1022). 

(a?)  See  Order  LXVII.,  rule  12  (1023). 
A  rule  of  the  Court  of  Admiralty  (Ad- 
miralty Court  Rules  of  1859,  rule  167) 
provided  that  when  the  warrant  had 
been  served  on  Sunday,  Good  Friday,  or 
Christmas  Day,  it  was  to  be  deemed  to 
have  been  served  on  the  next  following 
day.  This  rule,  however,  was  probably 
merely  declaratory  of  what  had  been  the 
practice  previous  to  1859.  See  Judicature 
Act,  1875,  s.  21.  Order  LXVII.,  rule 
12  (1023),  provides  that  no  instrument 
except  a  warrant  shall  be  served  on  a 
Sunday,  Good  Friday,  or  Christmas  Day. 
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nailed  or  affixed  in  its  stead  (t/).  The  vessel  (z)  is  thereby  arrested,  and  the 
arrest  will  extend  to  sails  and  rigging  taken  on  shore  for  the  purpose  of 
safe  custody  (a),  and  to  other  things  of  a  like  kind  appurtenant  to  the 
ship  (h). 

The  cargo  may  be  proceeded  against  in  respect  of  any  liability  attaching 
to  it,  or  when  freight  is  proceeded  against,  the  cargo  may  be  arrested  simply 
as  security  for  the  freight  that  may  be  due  (c).     If  the  cargo  be  on  board 


(y)  OrderlX.,  nilel2(69).  Where  the 
vessel  has  no  mast,  the  arrest  would  be 
probably  effected  by  nailing  the  warrant 
to  some  part  of  the  hull  of  the  vessel. 

(c)  King's  ships  are  not  liable  to  arrest. 
The  Co^mus,  2  Dodson,  464.  When  it  is 
sought  to  institute  proceetlings  in  respect 
of  damage  done  by  a  King's  ship,  it  is 
the  usual  practice  to  proceed  In  perxonam 
against  the  commanding  officer  of  the 
ship.  When  the  suit  had  been  instituted, 
the  usual  practice  was  for  the  Lords  of 
the  Admiralty  to  direct  the  Admiralty 
proctor  to  enter  an  appearance  on  behafp 
of  the  defendant.  The  Atholj  1  W.  Rob. 
374  ;  ne  Volcaiw,  3  No.  Ca.  210  ;  and 
9upra,  p.  89.  There  is,  however,  at 
present  no  Admiralty  proctor,  and  in 
recent  cases  the  practice  has  been  for  the 
appearance  to  be  entered  by  the  Treasury 
solicitor.  A  packet  in  the  service  of  the 
General  Post  Office  may  be  arrested.  The 
Lord  Hohart^  2  Dods.  1 03.  Where  sal  vage 
services  of  a  meritorious  character  have 
been  rendered  to  naval  stores  carried  as 
cargo  in  a  merchant  vessel  against  which 
a  salvage  suit  has  been  instituted,  the 
usual  course  has  been  for  the  Admiralty 
proctor  to  enter  an  appearance  for  the 
Ix)rds  of  the  Admiralty  in  respect  of  the 
cargo,  and  submit  to  an  award  of  salvage. 
See  the  Marquis  of  Huntley,^  Ragg.2i7 ; 
The  IMan,  Adm.  Div.,  Feb.  8,  1883; 
and  sujtra^  p.  179.  A  similar  course 
would  probably  be  taken  in  the  case  of 
valuable  salvage  services  having  been 
rendered  to  a  King's  ship,  and  the 
assistance  of  the  Court  being  desired  for 
the  purpose  of  assessing  the  amount  which 
the  Crown  would  be  willing  to  pay  to  the 
salvors.  A  public  national  vessel  of  a 
foreign  state  is  exempt  from  arrest.  The 
aiarkieh,  L.  R.  4  A.  &  E.  59  ;  Tiie  Conxti- 
tution,  4  P.  D.  39  ;  The  Parlemeut  Beige, 
4  P.  D.  129,  5  P.  D.  197;  The  Prim 
Fred^ik,  2  Dods.  461  :  The  Exchange, 
7  Cranch,  116.  Vessels  whose  owners 
have  given  security  in  the  High  Court 
,  under  the  Mail  Ships  Act,  1891  (54  &  55 
Vict.  c.  31),  and  are  otlierwise  within 
the  definition  of  "  exempted  mail  ships " 
therein  defined,  are  not  liable  to  arrest 
after  the  notice  prescribed  by  the  Act 
of  their  exemption  has  been  given  to 
the  arresting  authority,  and  if  arrested 
before  the  prescribed  notice  has  been 
given,  such  vessels  must,  on  proof  that 
they  are  "exempted  mail  ships,"  be  re- 
leased from  arrest.    See  64  &  55  Vict. 


c.31,ss.5,fi  ;and#«y)/*tf,p.81.  Andastothe 
procedure  to  be  adopted  in  cases  where 
but  for  the  provisions  of  the  Act  "  ex- 
empted mail  ships"  would  be  liable  to 
be  arrestetl,  see  infra,  Chapter  Actions 

UNDBB    THE      MAIL    SHIPS     ACT,    1891. 

[The  Act  and  rules  have,  however,  as 
yet  [1902]  never  been  resorted  to.] 
The  Act  by  sect.  9  defines  the  expression 
"  arresting  authority "  to  mean  "  any 
Court,  authority,  or  officer  having  power 
to  arrest  or  detain  a  ship,  or  to  order  such 
arrest  or  detention,  or  to  order  the  execu- 
tion of  any  process,  civil  or  criminal,  for 
the  arrest  of  a  person  on  board  any  ship." 
By  the  13th  rule  of  the  Mail  Ships  Rules, 
1892  (Statutory  Rules  and  Orders,  1892, 
p.  744),  lists  of  the  ships  entitled  to  ex- 
emption from  arrest  under  the  Act  are  to 
be  lodged  in  the  Admiralty  Registry  and 
transmitted  to  the  Board  of  Trade  for 
publication. 

(tf)  The  Alexatid^,  1  Dods.  282  ;  The 
Dundee,  1  Hagg.  124. 

(6)  In  cases  of  salvage  the  personal 
luggage  belonging  to  passengers  is  not 
liable  to  arrest  {The  Willem  III.,  L.  R. 
3  A.  Sc  E.  487  ;  see  »upra,  p.  179),  and  it 
seems  never  to  have  been  the  practice  to 
arrest  the  clothes  of  seamen.  Where  per- 
sonal luggage  is  arrested  with  the  ship, 
the  plaintiflFs  solicitor,  on  being  applied 
to  by  the  owner,  may  request  the  marshal 
by  notice  in  writing  to  release  it,  and  it 
will  be  released  accordingly,  without  any 
formal  proceedings  being  taken.  See 
Pritchard's  Admiralty  Digest,  vol.  ii. 
p.  1518 ;  77ie  Vulture,  Oct.,  1860. 

(c)  Tfie  Lady  Durham,  3  Hagg.  200  ; 
77s^  Victor,  Lush.  72  ;  Tlie  Leo,  31  L.  J. 
Ad.  78  ;  'I he  JRoeelif,  L.  R.  2  A.  &  E.  363  ; 
ne  Orjfhevs,  3  L.  R.  309.  See  SfeicaH  v. 
Rogersim,  L.  R.  6  C.  P.  424.  A  plaintiff 
entitled  to  proceed  against  the  ship  and 
freight  may  always  arrest  the  cargo  on 
board  for  freight :  even  if  freight  be 
not  due,  he  will  not  therefore  incur  costs 
and  damages.  TIte  Flora,  L.  R.  1  A.  &  E. 
45.  If  the  cargo  belongs  wholly  to  the 
owner  of  the  ship,  so  that,  technically 
speaking,  no  freight  is  payable,  yet,  as 
the  cargo  in  such  a  case  includes  in  itself 
the  value  of  thefreigbt,-it  is  conceiveii  that 
it  may  be  arrested  as  a  security  for  such 
value.  See  Ue  Riby  Grove,  2  W.  Rob. 
60.  And  see  supra,  p.  178,  n.  (a}.  Any 
of  the  cargo  on  board  liable  to  freight  may 
be  arrest^  as  a  security  for  the  freight  on 
the  whole  cargo.    The  Roerliff,  vhi  supra. 
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the  ship,  and  is  proceeded  against  specifically,  and  named  in  the  warrant, 

or  if  it  is  not  named  in  the  warrant,  bat  is  proceeded  against  in  respect  of 

freight  due  for  the  transportation  thereof,  the  arrest  of  the  ship  arrests  the 

cargo  {d).    If  the  cargo  has  been  landed  and  warehoused  or  transhipped, 

neither  the  cargo  nor  freight  can  be  arrested  bj  service  on  the  ship,  and 

service  of  the  warrant  to  arrest  the  cargo  and  freight  is  to  be  effected  by 

placing  the  warrant  for  a  short  time  on  the  cargo,  and  by  leaving  a  true 

copy  upon  it  {$).    If  the  cargo  be  in  the  custody  of  a  person  who  will  not 

permit  access  to  it,  the  arrest  may  be  made  by  showing  the  original  warrant 

to  the  person  in  whose  custody  the  cargo  is  (/),  and  leaving  a  copy  with 

him.    Where  it  is  necessary  to  arrest  proceeds  remaining  in  the  registry,  Arrest  of 

the  warrant  should  be  served  upon  the  Admiralty  registrar,  or  the  assistant  c^ST*  ^^ 

Admiralty  registrar  (^),  or  in  district  registry  cases,  on  the  district  registrar 

in  whose  district  the  action  is  proceeding. 

The  arrest  binds  the  whole  of  the  property,  however  great  its  value,  Custody  of 
however  trifling  the  amount  of  the  claim.     A  person  having  a  possessory  J^jJJ^J^gt 
lien  on  the  property  cannot  resist  the  process  of  the  Court,  but  he  must  sur- 
render the  property  to  the  marshal  and  rely  upon  the  Court  to  protect  him 
in  his  just  rights  (A).      After  the  arrest  the  vessel  and  the  cargo,  if  the 


{d)  It  is  a  common  practice  in  damage 
actions  of  smaU  amount  to  institute  the 
actions  against  ship  and  freight,  but  not 
to  arrest  the  freight  in  the  first  instance. 
To  prevent  the  arrest  of  the  freight,  a 
note  is  written  on  the  preeeipe  to  execute 
the  warrant  left  with  the  marshal — 
*'  Freight  is  not  to  be  arrested  at  present." 
The  object  of  this  proceeding  is  to  avoid 
occasioning  inconvenience  to  the  owners 
of  cargo  until  it  is  found  that  the  security 
of  the  ship  alone  is  insufficient. 

(e)  Order  IX.,  rule  13  (60).  In  case  of 
the  arrest  of  cargo  land^  in  any  of  the 
public  docks  in  the  port  of  London,  a 
notice  of  the  arrest,  and  a  request  that  the 
cargo  should  not  be  allowed  to  be  removed 
without  the  authority  of  the  marshal, 
pending  the  arrest,  is  forwarded  by  the 
marshal  to  the  secretary  or  other  public 
officer  of  the  dock  company,  as  in  the  case 
of  a  vessel  arrested  in  dock.  It  is  stated 
by  some  text  writers  that  the  maritime 
lien  on  cargo  can  only  be  enforced  so  long 
as  the  cargo  continues  to  appertain  to  the 
owner  whose  property  it  was  at  the  time 
of  the  creation  of  the  lien.  See  Coote's 
Admiralty  Practice,  2nd  ed.  p.  29,  citing  'J7i€ 
Map  id,  3  Hagg.  422  ;  and  i7ie  Elephanta, 
Shipping  Gazette,  Nov.  13,  1«51.  Sed 
qtuere,  miless  indeed  the  cargo  h&s  been 
sold  in  market  overt.  The  case  of  Tlie 
Rapid  was  a  suit  in  persoiutm^  in  which 
it  was  sought  to  render  consignees  of 
cargo  who  had  parted  with  the  property 
in  Uie  cargo  personally  liable,  and  there- 
fore no  question  could  arise  as  to  the 
liability  of  the  cargo  to  be  proceeded 
against  in  rem.  The  case  of  'llie  Ele- 
plianta  is  reported  by  Dr.  Deane  in  15 
Jut.  1185,  and  from  that  report  and  the 
minutes  in  the  registry  it  appears  that 


the  suit  in  that  case  was  originally  a  cause 
of  bottomry  against  cargo  and  against  the 
proceeds  of  cargo  which  had  been  sold 
abroad.  In  the  course  of  his  judgment 
Dr.  Lushington  said :  "  It  is  my  duty 
therefore  to  enforce  the  law  against  the 
proceeds  of  the  ship,  the  sugar  sold  at 
Algoa  Bay,  and  the  sugar  brought  home. 
1  can  find  no  sufficient  reason  for  drawing 
any  distinction  between  the  liability  of 
the  one  and  the  other."  It  is  submitted 
that  the  last-mentioned  case  is  merely  an 
authority  that  where  cargo  is  liable  to 
arrest,  the  proceeds  of  that  cargo  are 
equally  liable  to  arrest.  In  a  case  where 
the  proceeds  of  cargo  to  which  salvage 
services  had  been  rendered  were  in 
this  country,  the  Court  issued  an  injunc- 
tion  against  the  holders  of  such  proceeds 
to  restrain  them  from  parting  with  the 
proceeds  in  question,  but  the  case  is 
believed  to  have  been  afterwards  settled. 
The  Nile,  Adm.  Div.  1885.  Where  the 
cargo  has  been  delivered,  and  is  proceeded 
against  in  respect  of  freight  only,  the 
usual  course  before  the  coming  into  opera- 
tion of  the  Judicature  Acts  was  to  obtain 
a  monition  calling  upon  the  consignees  if 
the  freight  remained  unpaid,  upon  the 
shipowner  if  the  freight  had  been  paid, 
to  bring  the  amount  into  Court.  See 
pott,  Chapter  Monitions  and  Orders. 

(/)  Order  IX.,  rule  14  (61). 

(^)  See  'Jite  Johannes  Chrl»toph,  2  Spks. 
94,  97  ;  ne  Ousiopeia,  4  P.  D.  188 ; 
Order  LXVIL,  rule  4  (1015)  ;  and  Order 
LXXIl.,  rule  2  (1044)  ;  The  Proceed*  of 
the  Dora  Tully,  Dec.,  1885.  After  the 
warrant  has  been  served,  it  must,  as  in 
other  cases,  be  filed  in  the  registry  or 
district  registry. 

(A)  The  ffamumie,  1  W.  Rob.  178  ;  Tfte 


264 


PRACTICE   IN   ADIOBALTY. 


The  return 
of  the 
warrant. 


cargo  is  on  board  and  has  been  arrested,  remain  in  the  cnstody  of  the 
marshal  or  his  substitutes  (t).  Bat  when  the  cargo  has  been  warehoused  it 
is  generally  left  under  the  charge  of  the  warehouseman,  who  will  be  guilty 
of  contempt  of  Court,  punishable  by  attachment,  if  he  allows  it  to  be 
removed  without  the  order  of  the  Court.  Any  person  interfering,  without 
the  authority  of  the  Court,  with  property  which  is  under  arrest  will  be  liable  to 
an  attachment  (k).  If  after  arrest  it  is  desired  to  move  the  ship  or  cargo,  the 
order  of  the  Court  must  be  obtained  (I).  The  marshal  is  responsible  for  the 
safe  custody  of  the  property  whilst  it  is  under  arrest,  and  if  any  loss  has 
been  sustained  by  his  negligence,  the  Court  vrill  order  him  to  make 
reparation  (m). 

The  service  of  the  warrant,  if  the  warrant  has  been  served  within  the 


JVbrdxtjertwn,  Swa.  260.  See  also  77te 
G^uitaf^  Lush.  506.  See  77<«  Tmmaeolata 
CancezioHf,  9  P.  D.  87,  82  W.  R.  708. 
Whether  an  an-est  by  the  marshal  of 
the  property  already  in  the  possession 
of  the  sheriff  under  an  execution  would 
have  any  and  what  validity,  is  a  ques- 
tion of  some  difficulty.  In  Chitty's  General 
Practice,  vol.  ii.,  p.  521,  the  following 
passage  occurs  :  "  It  would  seem  also  that, 
although  a  ship  may  be  in  custody  of 
the  sheriff  under  Vkji.fa.^  yet  the  seamen, 
or  the  mate  and  several  of  them,  may 
institute  a  suit  for  their  wages  in  the 
Court  of  Admiralty,  and  have  the  vessel 
arrested  under  a  warrant  from  the  Ck)urt, 
so  as  at  least  to  prevent  any  surplus  that 
would  otherwise  be  paid  to  the  owner 
from  being  paid  over  to  him,  but  still 
subject  to  the  just  claim  of  the  execution 
creditor  ;  and  the  Court  of  Queen's  Bench 
will  not  grant  a  rule  calling  upon  the 
Court  of  Admiralty  to  pay  over  the  sum 
indorsed  on  the  writ  of  execution  to  be 
levied,  though  the  Court  of  Admiralty 
itself,  or  the  Judicial  Committee  of  the 
Privy  Council,  would  decree  to  that 
effect."  The  only  authority  cited  in 
support  of  this  passage  is  77t«  Flora^  1 
Hagg.  298.  That  case  is  not  a  satisfactory 
authority  on  the  points  in  question  ; 
there  the  sale  of  the  property  by  the 
marshal  took  place  by  the  express  con- 
sent of  the  judgment  creditor,  and  the 
motion  that  was  afterwards  made  in  the 
King's  Bench  for  a  rule  calling  upon 
the  marshal  to  pay  over  the  money,  was 
refused  on  the  ground  that  the  Court  of 
King's  Bench  had  no  jurisdiction  to  pro- 
ceed in  a  summary  manner  against  the 
officer  of  the  Admiralty,  who  had  acted 
under  competent  authority,  and  would  not 
be  bound  to  obey  the  order  applied  for  if 
it  had  been  made.  See  17ie  Bloomer ^  11 
L.  T.  46,  where  the  Court  of  Chancery  had 
appointed  a  receiver  of  freight  which  was 
arrested  :  the  Court  of  Admiralty  ordered 
the  freight  to  be  released.  See  also  T/ie 
Fairfield,  Marsden,  252.  In  the  American 
Courts  the  question  has  been  much  dis- 
cussed, and  various  decisions  have  been 
pronounced.     But  it  seems   now   to  be 


established  there  that  property  in  the 
custody  of  the  sheriff  cannot  be  arrested 
by  a  warrant  issued  out  of  the  Admiralty  ; 
and  that  it  is  the  duty  of  the  marshal,  if 
he  finds  the  sheriff  in  possession,  not 
to  interfere,  but  to  make  a  special  return. 
7'aylor  v.  Carry  I,  20  How.  683,  and  the 
cases  there  cited ;  77ie  Oliver  Jordan^  2 
Curtis,  C.  C.  414;  TIte  Bobert  Fulton,  1 
Paine,  620.  But  see  Parsons'  Maritime 
Law,  vol.  ii.  p.  522  ;  Conkling's  Ad.  Prac- 
tice, vol.  ii.  p.  157  ;  and  see  the  judgment 
of  Mr.  Justice  Story  in  the  case  of 
Certain  Logs  of  Mahogany,  2  Sumner,  592. 
See  also  the  Admiralty  Court  Act,  1861, 
s.  16.  But  now  that  the  marshal  and  the 
sheriff  both  act  under  the  authority  of  one 
and  the  same  Court,  no  practical  difficulty 
can  arise  as  to  their  respective  powei:s. 

(0  Only  one  shipkeeper  is  required  in 
ordinary  cases  in  whatever  number  of 
actions  a  ship  be  arrested. 

(*)  The  Petrel,  3  Hagg.  299  ;  Th^Lady 
Blexthtgton,  34  L,  J.  Adm.  73.  The 
Armenian,  Adm.  Court,  March  17,  20, 
1874.  See  Tlie  Sure,  14  Jur.  1123,  where 
the  acts  complained  of  were  committed 
after  bail  haa  been  given,  but  before  a 
formal  release  had  been  granted.  AxkI 
see  y%^  Westmoreland,  4  No.  Ca.  173, 
where,  the  vessel  being  under  arrest  by 
virtue  of  a  warrant  issued  by  the  autho- 
rity of  the  Admiralty  Court,  a  distress 
was  levied  by  magistrates  at  the  suit  of 
seamen,  for  wages,  under  7  &  8  Vict, 
c.  112,  8.  15,  and  the  tackle,  apparel, 
and  furniture  of  the  ship  were  sold 
under  the  distress:  the  Court  granted 
a  monition  to  show  cause  why  an  attach- 
ment should  not  issue  against  the  persons 
removing  the  same.  See  poitt,  Attach- 
ment ;  and  see  77ie  Seraglio,  10  P.  D. 
120 ;  34  W.  B.  32 ;  7he  Glenmore,  Adm. 
Div.  Feb.  11,  March  18,  1890  (Shipping 
Gazette  Siunmary  for  1890,  pp.  106,  186), 
in  which  last  case  the  vessel  was  taken 
out  of  the  jurisdiction  after  she  had  been 
arrested  by  telegram  and  boarded  by  an 
officer  of  the  Court. 

(0  See  pojtt,  p.  314  n.  (/),  p.  316  n.  (a). 

(w)  77te  Hoop,  4  C.  Rob.  145;  The 
Rendsberg,  6  C.  Rob.  157. 
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port  of  London,  is  certified  by  the  marshoTs  certificate^  which  is  indorsed 
upon  the  warrant,  and  the  warrant  is  returned  to  the  solicitor  taking  it 
-ont  (n).  Within  six  days  after  the  service  of  the  warrant,  the  solicitor 
inking  it  out  mnst  file  it  in  the  principal  registry,  or  if  it  has  issued 
from  a  district  registry,  and  the  action  is  proceeding  there,  in  such 
-district  registry  (o). 

On  filing  this,  or  any  other  instrument  or  document,  the  solicitor  must  Minute. 
in  London  cases  state  in  writing  on  a  printed  form,  to  be  obtained  in 
the  "Admiralty"  Registry,  called  a  minute  {p\  the  nature  of  the  instru- 
ment or  document  filed,  and  the  date  of  the  filing  thereof.      A  record 
of  the  minute  is  entered  in  a  book  kept  in  the  "  Admiralty "  Registry 
•called  the  Minute  Book,  in  which  a  record  of  all  the  proceedings  in  an  Minate  Book, 
action  is  kept  {q).     By  the  Order  as  to  Supreme  Court  Fees  of  January, 
1884,  No.  85,  a  Court  fee  of  be.  is  payable  on  every  minute  for  every  Stamp, 
instrument   or   document  to   which  the   minute  relates  (other  than  an 
exhibit,    or  any  instrument  or  document   previously   issued   from   the 
registry  or  marshaPs  office),  unless  otherwise  provided  (r).    These  words, 
"  unless  otherwise  provided,"  apparently  refer  to  cases  in  which,  under 
other  provisions  of  the  same  Order,  a  Court  fee  is  required  to  be  paid  in 
respect  of  the  instrument  or  document  to  which  the  minute  relates. 

The  property  arrested,  unless  bailed,  remains  under  arrest  until  the  final 
•  determination  of  the  action  («). 


(«)  Order  LXVII.,  rule  14  (1025). 
There  is  no  provision  in  the  R.  S.  C,  1883, 
for  a  certificate  of  service  where  the  war- 
r^t  is  served  hy  one  of  the  substitutes  of 
the  marshal.  In  such  a  case  the  practice 
is  for  the  certificate  of  service  to  be  signed 
by  the  marshal's  substitute  by  whom  it 
was  served.  For  the  forms  of  certificate 
in  use  under  the  present  practice,  see 
Appendix  to  last  edition  of  this  work. 

(o)  Order  IX.,  rule  1 1  (58).  This  rule 
-  states  that  the  warrant  is  to  be  filed  in 
the  **  Admiralty  "  Registry  ;  but  Order 
XXXV.,  rule  19  (419),  provides  that 
where  an  action  is  proceeding  in  a  dis- 
trict   registry,  aU  pleadings   aud    othei' 

•  documents  required  to  be  filed  shall  be 
filed  in  such  district  registry.  The  actual 
practice  is  as  stated  in  the  text. 

(p)  Order  LXVI.,  rule  8  (1010).  Any 
number  of  documents  relating  to  the 
same  cause  may  be  filed  at  the  same 
time  with  one  minute. 

iq)  See  Order  LXVI.,  rule  9  (1011). 
Whether  the  rules  intend  the  Minute  Book 
to  be  kept  in  the  district  registries  seems 
to  be  matter  of  doubt.  It  is  provided  by  the 
8.  C.  Fees  Order  of  Jan.,  1884,  Nos.  46, 47, 
that  **  On  an  application  to  search  an 
index  and  inspect  a  pleading,  judgment, 
decree,  order,  or  other  record,  unless  other- 
"wise  expressly  provided  for  by  any  Act  of 
Parliament,  or  that  Order,  there  shall  be 
paid,  for  each  hour  or  part  of  an  hour 

•  occupied,  a  fee  of  2s,  6d.j  provided  that  the 
total  fees  so  paid  in  one  day  shall  not 
-exceed  lOt."      By  No.  45   of  the  same 

•  Older,  a  fee  of  1«.  is  imposed  for  inspecting 


an  api^earance.  These  fees  are  denoted 
by  stamps  impressed  on  a  form  of  appli- 
cation, which  can  be  obtained  at  the 
Inland  Revenue  Office,  Royal  Courts  of 
Justice.  Whilst  the  Court  of  Admiralty 
existed  as  a  separate  Court,  no  person, 
except  a  solicitor  or  party  in  the  cause, 
was  allowed,  save  by  permission  of  the 
judge,  to  inspect  any  of  the  documents 
in  a  pending  cause  ;  but  all  persons  wei'e 
allowed  to  inspect  the  Court  books  on 
payment  of  the  proper  fee,  and  during 
the  pendency  of  a  suit,  and  three  months 
after  its  conclusion,  the  parties,  their 
solicitors  and  clerks,  might,  free  of  charge, 
inspect  all  the  acts,  minutes,  and  docu- 
ments in  such  suit.  See  Admiralty  Court 
Rules,  1859,  rules  179—181.  Under  the 
practice  now  in  force,  any  i^rson  other 
than  the  officers  of  the  Court  desiring  to 
inspect  the  Minute  Book  must  pay  the 
proper  search  fee. 

(r)  The  Court  fee  here  referred  to  is  in 
actions  proceeding  in  the  principal  regis- 
try, and  in  the  Liverpool  and  Manchester 
district  tegistries,  payable  by  means  of 
an  impressed  or  adhesive  stamp.  Order 
as  to  fees,  July,  1884.  In  other  district 
registries  the  fee,  as  in  the  case  of  aU 
other  Court  fees,  is  payable  in  money. 

(x)  The  Court  will  not  compel  owners 
of  vessels  under  arrest  to  insure  them, 
and  if  plaintiffs,  in  addition  to  the  secu- 
rity afforded  by  the  arrest  of  the  property 
proceeded  against,  wish  to  have  the  security 
of  an  insurance,  it  must  be  effected  at 
their  own  expense.  T/ie  Carrama,  Adm. 
Div.  1886. 
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Method  of 
proceeding 
where  the 
property  is 
already 
under  arrest. 


Caveat 
against  the 
release  of 
property. 


Where  the  property  is  ah'eady  nnder  arrest  of  the  Court,  and  it  is 
proposed  to  institute  a  second  or  subsequent  action  against  it,  a  second  or 
subsequent  writ  in  rem  must  be  taken  out ;  and  if  the  property  is  about  ta 
be  removed  from  the  jurisdiction,  or  for  any  other  reason  it  is  desired 
that  the  property  should  be  arrested  in  such  second  action,  a  warrant 
must  be  taken  out  and  served  therein  in  the  same  manner  as  if  no  other 
action  was  pending  against  the  property  (Q. 

The  solicitor  of  the  plaintiif  in  the  second  or  subsequent  action,  if  he 
does  not  desire  to  take  out  a  warrant,  should,  after  the  writ  has  been  issued 
in  the  action,  cause  a  caveat  against  the  release  of  the  property  to  be  entered 
in  a  book  kept  in  the  'Admiralty  Registry,  Royal  Courts  of  Justice  {u\ 
called  the  Caveat  Release  Book  {x).  This  entry  will  be  made  on  a  notice 
or  prcRcipe  for  a  caveat  release  with  a  minute  stamped  with  a  5^.  stamp, 
impressed  or  adhesive  (y),  being  filed  in  the  principal  registry  {z).  The 
effect  of  the  caveat  release  is  to  prevent  the  release  of  the  property  without 
notice  to  the  party  on  whose  behalf  the  caveat  has  been  entered  (a).  The 
caveat  release  does  not  remain  in  force  for  more  than  six  calendar  months 
from  its  date  (b).  A  party  delaying  the  release  of  any  property  by  the 
entry  of  a  caveat  is  liable  to  be  condemned  in  costs  and  damages,  unless 
he  can  show  to  the  satisfaction  of  the  Court  or  a  judge  good  and  sufficient 
reason  for  having  so  done  (r). 


(0  The  strict  practice  apparently  re- 
quires that  in  every  action  in  rem  where 
there  has  been  no  appearance  a  separate 
warrant  should  issue.  That  was  the 
practice  at  the  time  when  the  Rules  of 
October,  1883,  came  into  force,  and  those 
rules,  though  the  period  of  time  required 
to  elapse  before  judgment  in  default  causes 
is,  under  their  provisions,  to  date  from  the 
service  of  the  writ,  and  not  from  the  service 
of  the  warrant  in  the  suit,  do  not  seem  to 
have  otherwise  altered  the  practice.  See 
Admiralty  Court  Rules  of  1871,  abolishing 
citations  in  rem;  and  77//»  Europa^  13  Jur. 
856.  Where  a  ^wr^r/^  release  has  been  duly 
entered,  the  plaintiff  may,  without  incur- 
ring much  risk,  delay  to  take  out  the 
second  warrant  until  he  receives  notice  of 
a  motion  for  a  release. 

(m)  Referred  to  in  Oi-der  XXIX., 
rule  8  (329).  as  the  "  principal  registry." 

Qr)  Order  XXIX.,  rule  8  (329).  The 
form  is  given  R.  S.  C,  Appendix  A., 
pt.  ii..  No.  17. 

(y)  S.  C.  Fees  Order,  Jan.,  1884,  Ko.  35 ; 
Order  as  to  fees,  July,  1884. 

(r)  Order  XXIX.,  rule  8  (329).  From 
the  terms  of  this  rule  it  is  clear  that  the 
actual  entry  in  the  Caceat  Release  Book  is 
to  be  made  in  the  principal  registry,  but 
it  seems  to  be  left  in  doubt  whether  the 
notice  or  praecipe  relating  to  a  cause  pro- 
ceeding in  a  district  registry  is  to  be  filed 
in  the  district  registry  in  which  the  cause 
is  proceeding  (Order  XXXY.,  rule  19 
(419)).  Order  XXIX.,  rule  9  (330), 
seems  to  contemplate  constant  communi- 
cation by  telegraph  between  the  principal 
registry  and  the  various  district  registries  ; 


and  it  may  possibly  have  been  Intended 
that  on  the  preeeipe  being  filed  in  the  dis- 
trict registry,  communication  shaU  forth- 
with be  made  with  the  principal  registry. 
In  practice  careat  releases  are  entered  in. 
district  registry  cases  in  the  district 
registry  where  the  action  is  pending. 
See  infra. 

(tf)  See  Order  XXIX.,  rule  6  (327). 

Ih)  Order  LXIV.,  rule  15  (976). 

(0  Order  XXIX.,  rule  10  (331).  See  Th^ 
Corner,  Br.  &  L.  161  ;  llie  Don  Ricardv,  5- 
P.  D.  121.    The  Court  has  recently,  under 
Order  XXIX.,rule  12  (333),  a  corresponding 
rule  as  to  careat  warrants,  condemned  in 
costs  and  damages  u  plaintiff  in  an  action 
/«  reni  who,  notwithstanding  the  entry  of 
a  careat  warrant  and  the  signing  by  a 
solicitor  of  a  personal  undertaking  ^^to 
accept  service,  enter  an  appearance,  and 
put  in  bail,"  took  out  a  warrant  of  arrest 
and  thereunder  arrested  the  vessel  pro- 
ceeded against,  although  that  vessel  was 
not  under  the  arrest  of  the  Court  in  any 
other  action,  and  was  not  so  damaged  or 
dismantled  but  that  but  for  the  arrest  she- 
might  at  once  have  proceeded  on  her  voyage. 
See riie.  Crimdon,[\^OQr\  P.  171.  Theatten- 
tion  of  the  Court  does  not,  however,  seem 
in  that  case  to  have  been  called  to  the  fact 
that  before  the  Admiralty  Court  Rules  of 
1859  came  into  operation  any  suitor  in 
rem  was  entitled  as  of  right  to  a  warrant 
of  arrest  to  arrest  the  vessel,  however 
many  warrants  of  arrest  arresting  the 
same  vessel  had   already  been  granted 
{llie  Europa,  13  Jurist,  856),  and  that  the 
object  of  the  61st  rule  of  the  Rules  of 
1859,  which  is  identical  in  terms  with: 
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It  sometimes  happens  that  it  is  known  to  the  owner  of  the  property  Careat 
that  a  suit  is  about  to  be  instituted,  and  it  is  of  importance  to  him,  if  fJuJ^f  a  ^ 
possible,  to  avoid  the  inconvenience  which  may  be  occasioned  by  an  arrest,  warrant. 
In  such  a  case  a  caveat  against  the  issue  of  a  warrant  of  arrest  may  be 
entered  in  the  principal  registry  on  behalf  of  the  owner  of  the  property. 
For  this  purpose  a  notice,  or  prceripe,  should  be  filed  in  the  principal 
registry,  sign^  by  the  owner  of  the  property  or  his  solicitor,  undertaking 
to  enter  an  appearancs  in  any  action  that  may  be  instituted  against  the 
property  {d)^  and  to  give  hail  in  such  action  in  a  sum  to  be  stated  in 
the  prcecipey  or  to  pay  such  sum  into  Court  within  three  days  from  the 
service  of  notice  of  the  commencement  of  such  action  {e).  The  prctcipe^ 
which  must  be  filed  with  the  usual  minute,  stamped  with  a  bs.  stamp  (/), 
should  give  an  address  within  three  miles  of  the  pnncipal  entrance  of  the 
Boyal  Courts  of  Justice,  at  which  a  copy  of  a  writ  of  summons,  or  other 
documents,  may  be  left.  On  the  prcecipe  being  filed,  a  caveat  (g)  against 
the  issue  of  a  warrant  will  thereupon  be  entered  in  a  book  kept  in  the 
principal  registry,  called  the  Caveat  Warrant  Book  (A). 

The  caveat  warrant  does  not  remain  in  force  more  than  six  months  from  How  long  ii 
its  date  (t),  and  application  on  special  grounds  may  be  made  at  any  time  J^J^^  ^^ 
to  the  judge  on  motion  or  by  summons  to  overrule  it.    The  caveat  may  be 
withdrawn  by  the  party  or  his  solicitor  at  any  time  before  the  institution 
of  an  action.     In  order  to  withdraw  a  caveat^  a  prcectpe^  stating  the  tenor  Withdrawal 
of  the  caveat  and  praying  that  it  may  be  withdrawn,  should  be  filed  in  the  ^^  «^«^^^« 
registry  with   the  usual  minute,  stamped  with    a    five-shilling    stamp, 
impressed  or  adhesive  (J).  This  prcRcipe  must  be  signed  by  the  same  person 
who  signed  the  prcecipe  to  lead   the  entry  of  the  caveat  (k).    A  caveat  The  effect  of 
against  the  issue  of  a  warrant  does  not  necessarily  prevent  the  arrest  of  the  *  ^^^'^^^ 
property  in  respect   of  which  the  caveat  is  entered ;   but  it  renders  the 
person  at  whose  instance  the  property  is  arrested  liable  to  have  the 
warrant  discharged,  and  to  be  condemned  in  costs  and  damages,  unless  he 
shall  show  to  the  satisfaction  of  the  judge  good  and  sufficient  reason  for 
the  arrest  (/).    Where  a  caveat  warrant  has  been  entered  in  respect  of  any  Notice  to 
property  against  which  an  action  has  been  commenced,  the  solicitor  for  f^^he^^^'^* 

Order  XXIX.,  rule  18  (339),  of  the  Rules  p.  251,  n.  (h).  careat 

of   1883,  was  presumably  to  alter  this  (<?)  Ortler  XXIX.,  rule  12  (333),  and 

practice,  and    not,    it    is   submitted,  to  R.  S.  C,  1883,  Appendix  A.,  pt.  ii..  No.  18. 

indirectly  substitute  the  personal  under-  Whether  a  praicipe   to  enter  a    careat 

taking  of  a  solicitor,  whose  solvency  the  warrant  can  be  tiled  anywhere  than  in 

Ck>art   has  no  power  to  inquire  into,  for  the  Admiralty  Registry,  Royal  Courts  of 

the  security  afforded  by  an  arrest  of  the  Justice,  would  seem  doubtful.    See  Order 

vessel  or  adequate    bail.     It    is    to    be  XXIX.,  rules  11,  12  (332,333);  and  i*., 

observed  that  in  TIte  Cr/w^^m  no  objection  Appendix  A.,  pt.  ii..  No.  18. 
appears  to  have  been  taken  to  the  solvency  (/)  Order  XXIX.,  rule  12  (333).    See 

of  the  solicitor  signing  the  undertaking,  mpra,  p.  266,  n.  (y). 
and  no  time  was  asked  for  by  the  plain-  (^)  For  the  meaning  and  effect  of  a 

tiffs  for  considering  the  value  of  the  under-  caveat^  see  3[oran  v.  Place ^  [1896]  P.  21 4, 

taking.      Although,  too,  the  action  was  216,  217,  and  the  authorities  there  cited, 
an    action    of   salvage,    no    application  (//)  Order  LXIV.,  rule  15  (975). 

appears  to  have  been  made  to  keep  llie  (/)  See  tupra^  p.  266. 

0'///i<ff'^  under  arrest  until  her  value  and  {k)  See  R.  S.  C,  1883,  Appendix  A., 

the  value  of  her  cargo  had  been  ascertained.  pt.  ii.,  No.  19. 

See  Order  XXIX.,  rule  5  (326).  (0  Order  XXIX.,  rule  18  (339);  see 

(d)  The  name  and  nature  of  the  pro-  The  Cnmdon^  [190U]  P.  171,  and  supra, 

perty  should  be  described  in  the  prmcipe,  p.  266,  n.  (c). 
according  to  the  directions  given,  tvpra, 
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Service  of 
the  writ. 


the  plaintiff  mnst  forthwith  after  issaiDg  the  writ  in  the  action  serve  a 
copy  thereof  upon  the  party  on  whose  behalf  the  caveat  has  been  entered,  or 
upon  his  solicitor  (w).  The  service  of  the  copy  of  the  writ  must  be 
verified  by  an  affidavit  of  the  solicitor,  his  clerk,  or  agent  (n). 

Within  three  days  from  being  so  served  with  the  writ,  or  a  copy  of  it, 
the  party  on  whose  behalf  the  caveat  has  been  entered  is  bound,  without 
any  further  process,  if  the  sum  in  respect  of  which  the  ariion  is  commmwed  {p) 
does  not  exceed  the  amount  for  which  he  has  undertaken  to  give  bail,  or 
which  he  has  undertaken  to  pay  into  the  registry,  to  give  bail  in  such 
amount  or  to  pay  such  amount  into  Court  (^).  The  district  registrars  of 
the  High  Court  of  Justice  are  now  enabled,  unless  any  order  to  the 
contrary  be  made  by  the  Court  or  a  judge,  to  issue  warrants  in  actions 
proceeding  in  their  registries ;  but  as  caveat  warrants  are  only  entered  in  the 
principal  registry,  a  district  registrar  must  in  every  case  in  which  appli- 
cation is  made  to  him  to  issue  a  warrant,  unless  the  applicant  requires  the 
warmnt  to  issue  notwithstanding  the  entry  of  a  f/7t;«rt/  warrant  (q),  ascertain 
from  the  principal  registry,  by  telegram  or  otherwise,  before  he  issues  the 
warrant,  whether  or  not  any  caveat  warrant  has  been  entered  against  the 
arrest  of  the  property  sought  to  be  arrested  by  the  warrant  (r). 

In  order  that  the  plaintiff  in  the  action  may  be  at  liberty,  in  case  of  no 
appearance  being  entered,  to  proceed  with  the  action  as  a  default  action, 
the  writ  in  rem  must  be  served,  and  the  person  serving  it  must,  within 
three  days  at  most  after  such  service,  indorse  on  it  the  day  of  the  month 
and  week  of  the  service  thereof  (»).  Every  affidavit  of  service  of  the  writ 
must  mention  the  day  of  the  month  on  which  the  indorsement  was 
made  {t).  The  writ  must  be  served  within  twelve  calendar  months  from 
the  day  on  which  it  bears  date(t<) ;  it  cannot  be  served  on  a  Sunday,  Good 
Friday,  or  Christmas  Day  {x).  In  case  of  urgency  it  may  be  sen'-ed 
late  at  night  (^).     It  is    served  in  the  same  manner  as  a  warrant  of 

(m)  Order  XXIX.,  rule  14  (385). 

(/O  Order  LXVII.,  rule  14  (1025). 
As  to  filing  this  affidavit,  see  Order 
XXXVIII.,  rule  10  (530)  ;  and  see  that 
Order  as  to  the  general  provisions  with 
respect  to  affidavits  in  the  High  CJourt  of 
Justice  and  the  Court  of  Appeal.  See 
also  Order  XXXV.,  rule  19  (419). 

(p)  The  sum  in  which  the  action  was 
entered  fonnerly  appeared  from  the 
praecipe  to  lead  the  institution  of  the 
cause.  It  can  now  usually  in  practice 
be  ascertained  from  the  indorsement  on 
the  writ,  though  the  R.  S.  C,  1883,  do 
not  expressly  require  that  it  should  be 
stated  where  the  claim  is  for  an  unliqui- 
dated amount.  Yet  from  the  forms  given 
in  the  Appendix  to  the  same  rules,  it  is 
to  be  inferred  that  the  amount  claimed 
should  be  indorsed  upon  the  writ  in  every 
Admiralty  action  brought  to  recover  a 
money  claim,  whether  liquidated  or 
unliquidated.    See  ;;(m/,  Bail. 

(/;)  Order  XXIX.,  rule  15  (336).  As 
to  further  proceedings  where  the  party  on 
whose  behalf  the  caveat  has  been  entered 
does  not  perform  his  undertaking,  see 
Order  XXIX.,  rules  16  and  17  ;  and  infra^ 


p.  272. 

(y)  See  Order  XXIX.,  rule  18  (339) ; 
and  tfMjtra,  p.  256. 

(/•)  Order  XXIX.,  rule  13  (334). 

(*)  See  Order  IX.,  rule  15  (62)  ;  Order 
XIII.,  rale  12  (1 12).  The  present  practice 
requires  that  the  original  writ  in  rem 
should  be  annexed  as  an  exhibit  to  the 
affidavit  of  service.  77ie  Eppt^,  32  W.  R. 
1 54.  See  Order  V.,  rule  1 4  (36),  providing 
that  notice  to  the  proper  officer  of  the 
assignment  of  an  action  to  any  Division 
of  the  High  CJourt  of  Justice  may  be  given 
by  leaving  with  him  the  copy  of  the  writ 
of  summons. 

(0  Order  IX.,  rule  15  (62)  ;  Hie  Marie 
Qfftjffance^  3  Asp.  505. 

(tt)  Order  LXVII.,  rule  11  (1022).  But 
see  Order  VIII.,  rules  1,  2  (45,  46),  as  to 
the  renewal  of  writs  ;  and  *«/wa,  p.  256, 
n.  (A).  Where  the  writ  has  been  lost, 
and  production  of  it  is  required,  a  copy 
of  it  may,  by  the  leave  of  the  Court  or  a 
judge,  be  sealed  and  served  in  lieu  of  the 
original.    Order  VIII.,  rale  3  (47). 

(^)  Order  LXVII.,  rule  12  (1028). 

(y)  See  Chitty's  Archbold's  Practice, 
eil.  14,  vol.  i.  p.  232. 
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arrest  (2).  Whilst,  however,  the  warrant  most  be  served  by  the  marshal  or 
his  substitutes,  the  writ  is  in  practice  served  by  the  solicitor  for  the  plaintiflF 
or  his  clerk,  or  any  person  who  can  indorse  on  it  the  date  of  service,  and 
if  required  make  an  affidavit  of  the  service  having  been  properly 
effected  (a).  Where  the  action  is  against  proceeds  in  Court,  the  writ  must 
be  served  on  the  Admiralty  registrar  or  assistant  Admiralty  registrar  if 
the  action  is  proceeding  in  London,  and  in  other  cases,  on  the  registrar  of 
the  district  where  the  action  is  proceeding  (b). 

In  many  cases,  in  consequence  of  communications  taking  place  between  UndertakiBg 
the  solicitors  for  the  plaintiff  and  the  solicitors  for  the  defendant,  the  latter  ^J^^' 
undertake  to  enter  an  appearance  and  to  put  in  bail  in  the  action,  or  pay  inbaiL 
money  into  Court  in  lieu  of  bail.    Where  this  is  done,  and  service  is 
accepted,  and  bail  put  in  or  money  paid  into  Court    pursuant  to   the 
undertaking,  service  of  the  writ  or  warrant  is  unnecessary  (c). 


Sect.  2. — Appearance  atid  Arrests  hy  Defendants. 

The  writ  having  been  duly  served,  or  an  undertaking  given  to  accept 
service  and  enter  an   appearance,  the  next  step    is    the    entry  of    an 


(5)  Order  IX.,  rules  12—14  f69— 61). 
See  gvpra,  p.  261  ;  ITic  Marie  Conttancfy 
3  Asp.  505. 

(tf)  See'  Tlie  SolU,  33  W.  R.  659;  10 
P.  D.  62.  It  would  seem  to  be  the  best 
coarse  to  serve  the  writ  at  the  time  of 
or  immediately  after  the  eervice  of  the 
warrant,  as  if  the  writ  is  served  before 
the  warrant  the  property  might  be 
removed  out  of  the  jurisdiction  before 
an  arrest  could  be  effected,  whilst  if 
the  service  of  the  writ  is  delayed  for 
long  after  the  arrest  it  may  happen  in 
many  cases  that  owing  to  the  property 
being  left  entirely  in  the  possession  of 
the  marshal  the  citation  on  the  face  of 
the  writ  may  never  come  to  the  know- 
ledge of  the  owners  or  other  persons 
interested  in  the  property.  There  does 
not,  however,  appear  to  be  any  provision 
in  the  R.  B.  C,  1883,  to  prevent  a  writ 
being  served  either  before  or  after  the 
service  of  the  warrant.  The  warrant  in 
use  in  the  Court  of  Admiralty  before 
1875  was  directed  to  "  the  marshal  and 
all  and  singular  his  substitutes,"  and 
commanded  them  to  warn  all  persons 
interested  in  the  property  proceeded 
against  to  enter  an  appearance  in  the 
action.  The  writ  in  rem  now  in  use  does 
not  contain  any  order  to  any  person  with 
respect  to  the  service  thereof.  In  the 
absence  of  any  such  order,  it  would  seem 
doubtful  whether  the  plaintiff^s  solicitor 
or  his  clerk  can  have  any  right,  without 
the  consent  of  the  owners  or  person  in 
charge,  to  board  a  ship  for  the  purpose  of 
serving  a  writ  in  rem.  See  The  SidU,  10 
P.   D.  62.    Although  the  process  of  the 


Court  of  Admiralty  was  generaUy  directed 
to  the  marshal  and  his  substitutes,  it  would 
seem  clear  that  the  Court  on  occasions 
directed  its  process  to  any  other  persons 
(see  the  form  of  detainer  in  the  Appendix 
to  the  Admiralty  Court  Rules  of  1859)  ;  and 
it  is  apprehcnde<l  that  any  question  as  to 
the  authority  of  the  plaintiffs  solicitor 
or  his  clerk  to  serve  the  writ  would  be 
obviated  if  an  amended  form  of  writ 
was  issued  containing  a  direction  to  the 
plaintiff's  solicitor  or  his  clerk  to  serve  it, 
or  if  a  special  order  as  to  the  i)erson  to 
serve  the  writ  was  made  in  each  case. 

(b")  See  supra,  p.  263 ;  and  'lite  Proceeds 
of  the  Dora  Tulltj,  Dec.  8,  1885,  in  which 
case  the  writ  was  served  on  the  assistant 
registrar,  who  made  and  signed  on  the 
writ  a  memorandum  of  the  service  on 
him,  specifying  the  date  of  such  service. 

(<»)  Order  IX.,  rule  10  (57),  which  pro- 
vides that  in  Admiralty  actions  in  rem  no 
service  of  writ  or  warrant  shall  be  required 
where  the  solicitor  of  the  defendant  agrees 
to  accept  service  and  to  put  in  bail,  or  to 
pay  money  into  Court  in  lieu  of  bail. 
And  Order  XII.,  rule  18  (88),  provides 
as  follows :  A  solicitor  not  entering  an 
appearance  or  putting  in  bail,  or  paying 
money  into  Court  in  lieu  of  bail,  in  an 
Admiralty  action  in  rem^  in  pursuance  of 
his  written  undertaking  so  to  do,  shall  be 
liable  to  an  attachment.  See  the  Anna 
and  Bertha y  7  Asp.  31,  where  a  solicitor, 
who  had  given  a  written  undertaking 
to  accept  service  and  put  in  bail,  was  held 
not  to  have  given  an  undertaking  the 
breach  of  which  rendered  him  liable  to 
an  attachment. 
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appearance  (d).  The  writ  in  rem  calls  upon  "  the  owners  "  of  the  property  and 
"  the  parties  interested  in  it,"  to  enter  an  appearance  in  the  action  within 
eight  days  of  the  service  of  the  ¥rrit  inclusive  of  the  day  of  such  service  («). 
As  a  general  rule,  according  to  the  practice  before  the  Judicature  Acts,  not 
merely  the  legal  owner,  but  any  person  having  any  title  to  the  property 
proceeded  against,  might  appear  and  defend  pro  inferesse  suo  (/).  Thus 
a  mortgagee  (//)  might  appear  and  defend  a  salvage  or  co-ownership  or 
wages  suit,  and  the  person  in  whom  the  estate  {K)  of  a  bankrupt  owner  of 
the  property  was  vested  might  appear  and  contest  aoy  claim  against  it. 
So  where  insured  property  had  been  abandoned  to  the  underwriters,  and 
they  had  accepted  the  abandonment,  they  might  appear  and  defend  («)• 
Where  a  bottomry  bond  had  been  granted  on  ship,  freight,  and  cargo,  and 
the  seamen  were  suing  the  ship  and  freight  for  wages,  and  claimed  to 
have  their  wages  paid  in  preference  to  the  bond,  the  owners  of  the  cargo 
were  allowed  to  appear  and  defend  in  the  wages  suit,  because  under  the 
circumstances  the  claim  for  wages  might  throw  a  portion  of  the  claim  of 
the  bondholder  on  the  cargo,  which  otherwise  would  have  been  satisfied  out 
of  the  ship  and  freight  {k). 

As  a  general  rule,  a  plain tiflF  in  a  pending  suit  was  allowed  to  intervene 
in  other  suits  against  the  same  property.  Where  salvage  services  had  been 
rendered  to  a  vessel  in  distress  in  consequence  of  a  collision,  the  owners  of 
a  vessel  found  to  blame  for  the  collision  were  allowed  to  appear  in  a  salvage 
suit  brought  to  recover  salvage  reward  for  the  services  rendered  to  the 


(d)  As  to  an  appearance  under  protest, 
see  infra^  sect.  3. 

(e)  R.  S.  C.  1883,  Appendix  A.,  pt  i., 
Nos.  11,  12.  Where  the  time  for  appear- 
ing expires  on  a  Sunday  or  other  day 
on  which  the  Central  Office  or  district 
registries  are  closetl,  the  entry  of  appear- 
ance will  be  in  time  if  made  on  the  day 
on  which  the  offices  shall  next  be  open. 
Order  LXIV.,  rule  3  (963).  See  also  lb., 
rule  7  (967). 

(/)  But  if  seveml  defendants  having 
the  same  interest  in  the  property  entered 
separate  appearances,  the  CJourt  would 
endeavour  to  protect  the  plaintiffs  against 
unnecessary  costs  thus  occasioned  {lite 
Kwolim,  2  W.  Rob.  176),  if,  indeed,  it 
would  not  order  the  defences  to  be  con- 
solidated. The  agent  of  the  owner  might 
appear  on  his  behalf ;  the  master  of  the 
ship  might  always  appear  in  the  capacity 
of  agent  for  the  o>^Tier.  It  has  been  held 
in  the  American  Courts  that  the  agent  of 
absent  owners  may  appear  either  in  his 
own  name  as  agent,  or  in  the  name  of  his 
principals,  as  he  thinks  best.  Houienuin 
V.  Ilie  Cargo  of  tJie  Xoiih  Otrolirui,  15 
Peters,  41. 

(//)  "In  this  particular  case  the  action 
is  entered  in  the  usual  form  as  against 
the  ship,  and  an  appearance  is  given  on 
behalf  of  the  mortgagee  of  the  ship  ;  and 
no  doubt  the  mortgagee  is  fully  entitled 
to  come  before  the  Court  and  ask  to  pro- 
tect his  own  interests ;  and  it  would  be 
an  act  of  injustice  to  allow  a  claim  against 


a  mortgagee  which  could  not  be  sub- 
stantiated against  the  owner,  as  owner  of, 
the  ship  ;  that  is  to  say,  I  must  take  the 
account,  with  regard  to  a  mortgage  in 
exactly  the  same  manner  as  I  must  have 
taken  it  provided  I  could  have  had  the 
owner  before  me  to  protect  his  own  inte- 
rest in  the  ship."  Per  Dr.  Lushington, 
77te  Julhidur,  1  Spks.  75.  See  The 
Louisa,  Br.  &  L.  59 ;  7%^  QiUdimla^ 
Swa.  17  ;  Tfte  Repuise,  4  No.  Cas,  166  ; 
77ie  Ednwnd,  Lush.  63  ;  T!ie  Volant^ 
Br.  &  L.  321  ;  Tlie  Ea^^rn  Belle,  3  Asp. 
1 9 — co-ownership. 

(A)  TIte  Dowthorpe,  2  W.  liob.  77  ;  7Tte 
Riga,  L.  R.  3  A.  &  E.  516.  See  The 
St.  Catlterine,  3  Hagg.  253. 

(/)  But  where  the  underwriters  hxui 
not  accepted  the  abandonment,  they  had, 
strictly  speaking,  no  right  to  appear.  See 
Cargo  ftr  Galam,  Br.  &  L,  167:  The 
Brig  Ann  C,  Pratt,  1  Curtis,  C.  C.  340 
(American).  Where,  however,  the  pro- 
perty proceeded  against  was  about  to  be 
sold  in  default  of  appearance,  the  Court 
would  sometimes  allow  persons  who  had 
a  substantial  interest,  which  might  be 
prejudiced  by  the  sale,  but  who  were  not, 
strictly  speaking,  entitled  to  appear,  to 
appear  and  defend  on  terms.  See  The 
Begina  del  Mare,  Br.  &  L.  315,  where,  the 
owners  not  having  appeared,  this  privi- 
lege was  extended  to  underwriters  who 
hail  refused  to  accept  abandonment. 

(k)  The  Union,  Lush,  128. 
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diBtressed  vessel  (I).  Persons  who  belonged  to  the  category  of  those  whose 
right  to  appear  was  well  established,  according  to  the  settled  practice  of  the 
Conrt,  appeared  without  leave  ;  in  other  cases  it  was  usual  to  apply  to  the 
Court  for  leave  to  appear  (m). 

The  Rules  of  Court  now  in  force  provide  that  a  defendant  (n)  may  appear  Order  XII., 
at  any  time  before  judgment,  and  that  any  person  not  named  in  the  writ  ^fJ^^^^^^' 
may  intervene  and  appear  as  heretofoi'e,  on  filing  an  affidavit  showing  that  vention. 
he  is  interested  in  the  res  (o).   It  is  difficult  to  construe  these  rules,  because 
it  is  not  easy  to  draw  the  distinction  between  a  defendant  in  an  action 
in  rem  and  a  person  interested  in  the  resy  not  named  in  the  writ.    The  writ 
m  rem  is  directed  to  the  owners  and  persons  interested  in  the  property 
proceeded  against,  and  such  persons  are  seldom  or  never  described  by  name 
in  the  writ.      It  is  submitted  that  it  cannot  be  intended  that  every  person 
interested  in  the  property  proceeded  against  must  file  an  affidavit  of 
interest  before  being  allowed  to  appear.    It  was  probably  intended  that 
owners,  and  other  persons  having  clear  interests  in  the  property,  should  be 
allowed  to  appear  at  any  time  before  judgment  without  an  affidavit,  while 
other  persons  whose  interest  is  not  so  manifest  should  be  bound  to  prove 
their  right  to  appear  by  affidavit. 

A  person  who  has  merely  a  collateral  interest  in  some  question  involved  intervention 
in  the  suit,  and  has  no  actual  concern  in  the  subject-matter  of  it,  cannot  interest  in 
be  allowed  to  intervene  in  the  proceedings  (p).     Where  there  are  other  subject- 
claimants  besides  the  plaintiff,  who  seek  to  enforce  claims  against  the  ^^J^' 
property,  it  is  usual  for  them  to  institute  a  fresh  suit  (^),  and,  if  necessary,  where 
to  apply  to  the  Court  on  motion  to  withhold  its  final  decree  in  the  original  questions  of 
suit  until  all  the  claims  have  been  brought  before  the  Court  (r).     Where  Fri^*^^ 


(Z)  Tfte  Diana,  2  Asp.  36fi. 

(w)  See  77ie  Regina  del  Mare,  Br.  &  L. 
315. 

(«)  Order  XII ,  rule  22  (92).  It  is  pro- 
vided by  the  Judicature  Act,  1873,  s.  100, 
that  unless  there  is  anything  in  the  sub- 
ject or  context  repugnant  thereto,  the 
word  "defendant,"  when  used  in  that 
Act,  shall  include  every  person  .  .  . 
entitled  to  attend  any  proceeding ;  and  by 
Order  LXXI.,  rule  1  (1041),  that  the  pro- 
visions of  the  last-mentioned  section  of 
the  Judicature  Act,  1873,  shall  apply  to 
the  Rules  of  Court  of  October,  1883. 

(o)  Order  XII.,  rule  24  (94). 

Xp)  J7i£  KUlarney,  hush.  i35.  This  was 
a  suit  for  damage,  and  one  question  in  the 
case  turned  upon  the  provisions  concern- 
ing pilotage  in  the  Hull  Pilot  Act.  The 
Hull  Trinity  House  applied  for  leave  to 
appear  in  the  suit,  but  the  application 
was  refused,  because,  although  the  HuU 
Trinity  House  was  interested  in  the  ques- 
tion of  compulsory  pilotage,  it  had  no 
interest  in  the  subject-matter  of  the  suit. 
"  An  interest  in  the  question  forms  no 
title  to  claim  property,  in  the  Admiralty. 
This  Court  looks  only  to  rights  in  the 
thing  itself,  to  ownership,  general  or 
special,  and  to  such  claims  as  are  direct 
in  the  proprietary  interest,  such  as  a  legal 
title  or ^'tt*  in  re :  or  such  as  are  indirect. 


as  a  lien,  or./tt*  ad  rem.^'  Per  Mr.  Justice 
Story,  77*^  Packet,  S  Mason,  258.  But  see 
lli^  Dousthorpe,  2  W.  Rob.  77,  where  Dr. 
Lushington  is  reported  to  have  said  : 
"  The  first  question,  then,  is  as  to  the  right 
of  the  assignees  of  Humphreys  and  Son  to 
appear  in  these  proceedings.  Now  an  in- 
terest to  establish  a  perxona  gtandl  in 
Judicio  is  not  an  absolute  right  to  a  given 
sum  of  money;  but  if  a  person  may  be 
injured  by  a  decree  in  a  suit,  he  has  a 
right  to  be  heard  as  against  the  decree, 
although  it  may  eventuaUy  turn  out  that 
he  can  derive  no  pecuniary  benefit  from 
the  result  of  the  suit  itself.*'  It  is,  how- 
ever, to  be  observed,  with  reference  to  this 
case,  that  the  assignees  of  Humphreys  and 
Son  had  a  beneficial  interest  in  the  pro- 
perty proceeded  against. 

(y)  See  infra,  and  77//?  India,  32  L.  J. 
Adm.  185,  where  a  bottomry  suit  was 
instituted  against  a  ship,  and  the  ship  was 
sold :  the  bottomry  bondholders  were 
allowed  to  appear  and  defend  a  suit  after- 
wards instituted  for  necessaries  against 
the  proceeds. 

(r)  It  is  conceived  that  in  such  cases, 
in  strictness,  the  plaintiffa  in  each  suit 
ought  to  euter  appearances  as  interveners 
in  the  suits  in  which  they  apply  ;  but  in 
practice  the  Court,  in  the  absence  of 
opposition,  has  not  insisted  on  this  being 
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several  suits  are  pending  against  the  same  property  or  proceeds^  the  oourse 
commonly  taken  is  that,  at  the  hearing  of  each  suit,  on  application  made 
on  behalf  of  the  plaintiffii  in  the  remaining  suits,  the  Court  reserves  all 
questions  of  priority,  and  such  questions  subsequently  come  on  to  be  argued 
on  motion  or  on  a  special  case  (s). 

In  cases  where  a  writ  has  been  served,  an  appearance  should  be  entered 
within  eight  days  from  the  date  of  service,  inclusive  of  the  day  of  such 
service.  A  person  who  does  not  enter  an  appearance  within  the  time 
mentioned  on  the  writ,  but  appears  at  a  later  period  of  the  suit,  is  not 
entitled  to  any  further  time  for  delivering  his  defence,  or  for  any  other 
purpose,  than  if  he  had  appeared  according  to  the  exigency  of  the  writ  (/)  ; 
but  no  judgment  by  default  for  want  of  an  appearance  can  be  obtained  by 
the  plaintiff,  except  after  the  filing  by  him  of  a  proper  affidavit  of  service, 
and  the  same  proceedings  taken  (unless  where  the  action  is  for  an  account 
within  Order  XY.  of  the  Rules  of  Court  of  1883)  as  if  an  appearance  had 
been  entered  (u). 

When  an  action  has  been  instituted  against  property  in  respect  of  which 
a  ccfveat  has  been  entered  in  the  Qweat  Warrant  Book,  the  party  on  whose 
behalf  the  caveat  has  been  entered  must,  within  three  days  from  theaervioe 
on  him  of  the  writ,  or  the  copy  of  the  writ,  in  any  action  brought  against 
the  property  in  respect  of  which  the  caveat  has  been  entered,  enter  an 
appearance,  and  if  the  sum  in  respect  of  which  the  action  is  commenced  (x) 
does  not  exceed  the  amount  for  which  he  has  undertaken,  give  bail  in  such 
sum,  or  pay  the  same  into  Court  (^).  If  this  is  not  done,  it  is  conceived 
that  the  plaintiff  may  then  proceed  to  take  out  a  warrant  for  the  arrest  of 
the  property  without  incurring  any  liability  for  costs  and  damages  ;  bat 
proceedings  by  default  cannot  be  taken  until  after  the  expiration  of  twelve 
days  from  the  filing  of  the  notice  whereby  the  person  on  whose  behalf 


done.  j/7ie  Clnra,  Swa.  1.  The  Court 
will,  when  all  the  claims  have  been  heard, 
decide  as  to  the  priority  of  the  respective 
claimants.  See  'Jhf  Elin,  8  P.  D.  39  ;  Tlie 
Africano,  [1894]  P.  141  ;  Ue  Haahet, 
[1899]  P.  295.  But  where  the  interest  of 
all  the  claimants  is  the  same,  and  arises 
out  of  the  same  right,  separate  suits  are 
unnecessary,  for  they  should  all  join  as 
plaintiffs  in  one  suit,  and  if  separate  suits 
have  been  instituted,  they  will  be  consoli- 
dated. See  Ue  William  Butt,  Lush.  26  ; 
Tite  Jacob  Landxtroni,  4  P.  D.  191,  193. 
See  also  The  Helen  R,  Cooper^  L.  R.  3 
A.  &  E.  339;  Thu  Melpome)W,  L.  R.  4 
A.  &  E.  129  ;  The  Strathgarry,  [189.5] 
P.  264. 

(x)  See  last  note. 

(0  Order  XII.,  rule  22  (92).  A  defen- 
dant  may  appear  at  any  time  before 
judgment.  Ih.  The  practice  of  the  Court 
of  Admiralty  before  the  Judicature  Acts 
was  as  follows :  As  a  general  rule  the 
Court  of  Admiralty  allowed  a  party 
entitled  to  appear,  to  appear  at  any  stage 
of  the  cause,  though  it  would  impose 
terms  where  the  party  had  been  guilty  of 
lache»  in  not  appearing  in  due   course. 


Where  a  party  wished  to  enter  an  appear- 
ance after  the  regular  time  for  entering 
an  appearance  had  expired,  the  proper 
course  for  him  to  adopt  was  to  apply  by 
summons  or  motion  for  leave  to  appear 
and  defend  the  suit.  It  was  a  well-known 
rule  of  the  Court  of  Admiralty  that  parties 
intervening  during  the  course  of  a  suit 
took  the  case  as  they  found  it  at  the 
time  of  their  intervention.  See  Clem^tU 
V.  Bhod^gy  3  Add.  40.  See  also  Admiralty 
Court  Rules,  1859,  rule  38,  as  to  the  costs 
in  such  cases. 

(w)  See  infra,  DEFAULT  OP  Aftkam- 
ANCE ;  and  Order  XIII.,  rules  12, 13  Cll2^ 
113). 

(a-)  See  infra,  p.  293. 

(i/)  Order  XXIX.,  rule  15  (336).  See 
mpra,  p.  268.  Whether,  if  the  action  -was 
commenced  in  a  district  registry,  bail 
must  be  given  or  the  money  paid  in 
that  distinct  registry  in  all  cases  seems, 
on  the  construction  of  the  rule,  to  be 
open  to  doubt ;  but  probably  the  defen- 
dant has  the  same  option  when  to 
appear  as  in  cases  where  the  property  is 
arrested. 
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the  caveat  warrant  had  been  entered  undertook  to  appear  and  give  bail^  or 
pay  money  into  the  registry  in  lien  of  bail  {z). 

Where   the   writ  in   the  action  has   been   issued   out  of  a   district  Place  of 
registry,  and  the  party  on  whose  behalf  it  is  desired  to  enter  an  appear-  entry  of 
ance  resides  or  carries  on  business  within  the  district  of  the  same  district    ^ 
registry,  the  appearance  must  be  entered  in  such  district  registry  (a).  In  any 
other  case  the  appearance  may  be  entered,  at  the  option  of  the  defendant, 
either  in  the  district  registry  where  the  action  was  commenced,  or  in  the 
Central  Office  (5). 

An  appearance  is  entered  by  the  delivery  to  the  proper  officer  (r)  in  the  How  to 
Central  Office  or  district  registry,  as  the  case  may  be,  of  a  memorandum  in  ap^rance 
writing,  dated  on  the  day  of  delivery,  and  containing  the  name  of  the  solicitor 
for  the  party  appearing,  or  stating  that  such  party  defends  in  person  {d). 
The  person  entering  the  appearance  must,  at  the  time  of  delivering  the 
memorandum  of  appearance,  deliver  to  the  officer  a  duplicate  of  it,  which 
the  officer  must  seal  with  a  seal  showing  the  date  on  which  it  was  sealed, 
and  return  it  to  the  person  entering  the  appearance  {e\    The  memorandum  Memoranduin 
of  appearance  is  to  be  made  in  a  prescribed  form,  with  such  variations  ^^  appear- 
as  circumstances  may  require.     It  should  be  headed  and  distinguished  as 
the  writ  in  the  action  (/),  should  contain  the  name,  address,  and  descrip- 
tion, or  at  least  the  description  (g),  of  the  party  on  whose  behalf  the 
appearance  is  entered ;  it  should  state  in  what  capacity  he  appears  ;  it 
should  also  state,  following  as  nearly  as  possible  the  form  of  the  writ,  the 
name  of  the  plaintiff,  his  address  and  description,  if  they  appear  on  the 
face  of  the  writ,  and  the  description  of  the  property  against  which  the 
action  is  brought  (h).    If  the  party  on  whose  behalf  the  appearance  has  been 
entered  appears  by  a  solicitor,  such  solicitor  must  state  in  the  memorandum 
of  appearance  his  place  of  business,  and,  according  as  the  appearance  is 


(s)  Order  XXIX.,  rules  16,  18  (337, 
339).     See  infra,  p.  289. 

(a)  Order  XII.,  rule  4  (74).  As  to  the 
removal  of  Admiralty  actions  into  the 
principal  registry,  see  post,  p.  279. 

(V)  Older  XII.,  rules  2,  6  (72,  75). 

(<?)  "  Proper  officer"  means  an  officer 
to  be  ascertained  as  follows  :  (a)  Where 
any  duty  to  be  discharged  under  the 
Judicature  Acts  or  the  B.  S.  C.  is  a 
duty  which  has  heretofore  been  dis- 
charged by  any  officer,  such  officer  shall 
continue  to  be  the  proper  officer  to  dis- 
charge the  same,  (b)  Where  any  new 
duty  is  under  the  same  Acts  or  rules  to  be 
discharged,  the  proper  officer  to  discharge 
the  same  shaU  be  such  officer  as  may  from 
time  to  time  be  directed  to  discharge  the 
same,  in  the  case  of  any  officer  of  tlie 
Supreme  Coart,  or  the  High  Court  of 
Justice,  or  the  Court  of  Appeal,  not 
attached  to  any  Diyision,  by  the  Lord 
Chancellor,  and  in  the  case  of  an  officer 
attached  to  any  Division,  by  the  President 
of  the  Division,  and  in  the  case  of  an 
officer  attached  to  any  judge,  by  such 
judge.  Order  LXXI.,  rule  1  (1041). 
The  proper  officer  in  the  Central  Office  to 
whom  the  memorandum  of  appearance  is 

A.P. 


to  be  delivered,  and  whose  duty  it  is  to 
enter  the  appearance  in  the  Cause  Book, 
is  a  clerk  of  the  Writ,  Appearance,  and 
Judgment  Department.  Order  LXI., 
rule  1  (894). 

(rf)  Order  XII.,  rule  8  (78).  Where 
the  party  appearing  defends  in  person, 
the  memorandum  of  appearance  may  be 
delivered  by  any  duly  authorized  agent. 
Oake  V.  Moorecroft,  L.  R.  5  Q.  B.  76. 
An  infant  appears  by  a  guardian  ad  litem. 
As  to  this,  and  the  consent  of  the  guardian, 
and  the  affidavit  of  fitness  to  be  made  by 
the  solicitor  applying  to  enter  the  appear- 
ance, see  Order  XVI.,  rule  18  (140).  No 
order  for  the  appointment  of  a  guardian 
is  required,  i^.  As  to  lunatics,  Ih,  17  (139) ; 
or  married  women,  lb,  16  (138). 

(e)  The  duplicate  memorandum  serves 
as  a  certificate  that  the  appearance  wan 
entered  on  the  day  indicated  by  the  seal. 
Older  XII.,  rule  8  (78). 

(/)  See  supra^  p.  255,  n.  (e). 

(a)  See  infra,  p.  274. 

(h)  See  Older  XII.,  rule  13  (83).  The 
general  form  of  the  memorandum  of 
appearance  will  be  found  in  the  R.  S.  C, 
1883,  Appendix  A.,  pt.  ii..  No.  1.  See  also 
Ib.f  Appendix  A.,  pt.  ii.,  Nob.  5.  6,  7. 
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Stamps. 


Names  of 
owners  of 
property  need 
not  be 
inserted. 


Notice  of 
appearance. 


entered  in  the  Central  Office  or  a  district  registry,  an  address  not  more  than 
three  miles  from  the  principal  entrance  of  the  Central  Hall  at  the  Royal 
Courts  of  Justice,  at  which  it  shall  be  sufficient  to  leave  all  documents  in 
the  action,  or  an  address  for  similar  purposes  within  the  district  registry 
where  the  appearance  is  entered,  and  where  any  such  solicitor  is  only  agent 
of  another  solicitor,  he  must  add  to  his  own  name,  or  firm,  and  place 
of  business,  the  name,  or  firm,  and  place  of  business,  of  the  principal 
solicitor  (t).  If  a  defendant  appears  in  person,  the  memorandum  of  appear- 
ance must  state  his  address,  and  either  an  address  for  service  within  three 
miles  of  the  principal  entrance  of  the  Central  Hall,  Royal  Coorts  of 
Justice,  or,  if  he  appears  in  a  district  registry,  an  address  for  service 
within  the  district  of  such  registry  (k). 

Where  the  same  solicitor  is  instructed  to  enter  appearances  in  the 
action  for  two  or  more  persons  at  the  same  time,  it  is  not  necessary  to 
deliver  a  separate  memorandum  of  appearance  for  each  person,  but  the 
names  of  i^l  such  persons  may  be  inserted  in  one  memorandum  of 
appearance  (Z). 

Every  memorandum  of  appearance  made  nse  of  for  the  entry  of  an 
appearance  must  in  London,  Manchester,  and  Liverpool  causes  have 
impressed  on  it  a  stamp  of  2«.,  and  where  the  appearance  of  more  than  one 
person  is  entered  by  the  same  memorandum,  an  additional  stamp  of  2s.  for 
every  person  nam^  therein  beyond  the  first  must  be  impressed  on  the 
memorandum  (m).  In  district  r^istries  other  than  those  at  Liverpool  and 
Manchester,  Court  fees  of  the  same  amount  are  payable  in  money. 

In  practice  no  objection  is  raised  to  appearances  being  entered  for  the 
owners  of  property  proceeded  against  without  the  names  of  such  owners 
being  inscribed  on  the  memorandum  of  appearance  (n). 

Upon  receipt  of  the  memorandum  of  appearance  duly  filled  np  and 
stamped,  the  officer  receiving  it  must  forthwith  enter  the  appearance  in 
the  Cause  Book  (o),  and  where  the  place  of  entry  of  the  appearance  is  the 
Central  Office,  notice  of  the  entry  of  it  must  forthwith  be  given  by  the 
Central  Office  to  the  Admiralty  Registry,  Royal  Courts  of  Justice  (p).  On 
the  same  day  on  which  the  appearance  is  entered,  the  defendant  or  his 
solicitor  must  give  notice  of  the  appearance  (q)  to  the  plaintiff's  solicitor, 
or  if  the  plaintiff  sues  in  person,  to  the  plaintiff  himself.  The  notice  may 
be  given  either  by  notice  in  writing,  served,  in  the  case  where  the  writ 
issued  out  of  a  district  registry,  at  the  address  indorsed  on  the  writ  as  the 


(t)  Order  XJL,  rule  10  (80).  A  memo- 
randam  of  appearance  without  any  address 
for  service  wiUnotbe  received,  and  if  any 
such  address  is  found  to  be  iUusory  or 
fictitious,  the  appearance  may  be  set  aside 
on  the  application  of  the  plaintiff.  Order 
XII.,  rule  12  (82). 

Ck)  Jd.,rulell(81). 

(0  lb.,  rule  17  (87). 

(m)  S.  C.  Fees  Order,  Jan.,  1884,  No.  17 ; 
Oraer  as  to  Court  fees  of  July,  1884, 
regulating  the  character  and  application 
of  the  stamps  to  be  used  in  the  Supreme 
Court.  On  amending  an  appearance  a 
stamp  of  2<.  is  payable.  S.  C.  Fees  Order, 
Jan.,  1884,  No.  18. 


(n)  In  such  cases  only  one  fee  of  St.  is 
required  to  be  paid. 

Co)  Order  XU.,  rule  14  (84).  See 
supra,  p.  255. 

(rt  Order  XII.,  rule  3  (73).  A  list 
or  copy  of  the  appearances  entered  in 
Admiralty  actions  is  eveiy  day  addreeaed 
and  sent  to  the  Admiralty  Registrar, 
Central  Office.    Practice  Rules,  rule  11. 

(^)  A  form  of  the  notice  is  given  in 
Appendix  A.,  pt.  ii..  No.  2,  to  the  R.  S.  C. 
1883.  It  appeuB  by  this  form  that  if  the 
defendant  requires  a  statement  of  claim, 
the  notice  of  entry  of  appearance  may 
contain  a  statement  to  that  effect.  See 
Order  XX.,  rule  1  (225). 
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address  for  service  within  the  district  of  that  registry  (r),  bnt  in  the  case 

of  a  writ  issaed  out  of  the  Central  Office,  at  the  address  for  service  within 

three  miles  of  the  principal  entrance  of  the  Central  Hall  of  the  Royal 

Courts  of  Justice  (s) ;  or  by  prepaid  letter,  directed  to  the  address  for 

service  at  which  the  notice  might  have  been  served,  and  posted  in  dne 

course  of  post  on  the  day  of  entering  the  appearance  (/).    Having  regard  R^qaest  for 

to  the  difficulty  of  construing  the  Rules  of  Court  now  in  force  as  to  the  claim. 

delivery  of  pleadings,  the  notice  should  in  all  cases,  except  where  the  writ 

is  indorsed  under  Order  III.,  rule  6  (16),  state  that  the  defendants  require 

a  statement  of  claim  {u).    In  whatever  way  the  notice  is  given,  it  must  be 

accompanied  by  the  duplicate  memorandum  of  appearance   which  was 

sealed  at  the  time  of  entering  the  appearance  (x). 

As  soon  as  the  defendant  has  entered  an  absolute  appearance  he  may,  if  Arrests  by 
he  has  a  counterclaim  (y)  against  the  plaintiff,  in  respect  of  the  subject-  ^  ®^  *°^' 
matter  of  which  he  might  before  the  Judicature  Act,  1873,  have  instituted 
a  cause  m  rem  against  a  ship  or  freight  or  other  property  belonging  to  the 
plaintiff,  proceed  to  take  out  a  warrant  for  the  arrest  of  such  property,  and 
thus  obtain  the  like  security  for  the  amount  of  his  counterclaim  and 
costs  (z)  as  he  would  have  had  for  his  claim  and  costs  if  the  same  property 
had  been  arrested  at  his  instance  in  an  original  action  brought  by  him  for 
the  same  relief  as  that  sought  by  way  of  counterclaim.  The  first  step  in 
ihe  proceedings  to  take  out  a  warrant  of  arrest  at  the  instance  of  the 
defendant  is  for  the  defendant  or  his  agent  to  make  and  file  in  the  principal 
registry,  if  the  action  is  proceeding  in  London,  or  in  the  district  registry 
where  the  action  is  proceeding,  if  the  action  is  not  proceeding  in  London, 
an  affidavit  to  lead  warrant  of  arrest  (a). 

The  affidavit  must,  according  to  the  provisions  of  Order  V.,  rule  16  (38),  Affidavit 
of  the  Rules  of  Court  now  in  force,  comply  with  the  provisions  therein  warrant  in 
contained  (&).    But  many  of  these  provisions  seem  to  be  inapplicable  in  cases  of 
practice  to  affidavits  to  lead  to  the  issue  of  warrants  at  the  instance  of  co^n^^c^^^™- 
defendants,    because  the    circumstances   necessary  to   bring  them  into 
operation  are  so  unlikely  to  arise  in  cases  of  counterclaims.    In  every  case, 
however,  the  affidavit  should  comply  with  the  provisions  of  the  rule  so  far 
as  to  state  the  name  and  description  of  the  defendant,  the  nature  of  the 
counterclaim,  the  name  and  nature  of  the  property  to  be  arrested,  and  that 
the  counterclaim  has  not  been  satisfied  (r).    After  the  affidavit  to  lead  Form  and 
warrant  has  been  filed,  the  warrant  (d)  is  issued  and  executed  in  the  same  service  of 
manner  and  on  payment  of  the  same  Court  fees  {e)  as  a  warrant  issued  at  warrants. 


(r)  See  supra,  p.  253. 

(0  Order  XII.,  role  9  (79). 

(u)  See  i^fra,  Chapter  PLEADINGS. 
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Order  XII.,  rule  9  (79).  See  mpra, 


(y)  See  Order  XIX.,  rule  3  (199). 

(s)  See  I7mj  Julia  Fisher,  2  P.  D.  115, 
where,  howerer,  the  plaintiffs  vessel 
conld  not  be  arreted. 

(a)  As  in  the  case  of  warrants  issaed  at 
the  instance  of  the  pl%intifF,  the  Court  or 
a  judge  may,  if  they  or  he  think  fit,  allow 


the  warrant  to  issue,  although  the  affidavit 
may  not  contain  all  these  particulars. 
Order  V.,  rule  17  (39). 

(h)  See  mipra,  pp.  257,  258. 

(c)  In  practice  the  only  actions  in  which 
warrants  are  generaUy  taken  out  at  the 
instance  of  defendants  are  actions  of 
damage. 

(d')  The  form  of  the  warrant  is  the 
same,  whether  it  be  issued  at  the  instance 
of  a  plaintiff  or  of  a  defendant.  See 
supra,  p.  260. 

(tf)  See  mpra,  p.  261. 
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the  instaace  of  a  plaintiff ;  and  in  serving  it  the  same  roles  most  be 
observed  as  are  required  to  be  observed  in  serving  a  warrant  taken  oat  by 
a  plaintiff  (/). 


Sect.  3. — Appearance  and  ProceedingSy  under  Proiesi. 

Before  the  Judicature  Acts  a  practice  prevailed  in  the  Conrt  of  Admiralty 
by  which  a  person  interested  in  the  property  proceeded  against  might,  if 
he  disputed  the  jurisdiction  of  the  Court,  appear  under  protest  {g).  This 
practice  was  an  exceedingly  convenient  one,  because  it  enabled  important 
questions  of  jurisdiction  to  be  decided  at  little  expense  at  the  earliest 
possible  stage.  The  rules  contained  in  the  1st  schedule  of  the  Judicature 
Act,  1875,  contained  no  provisions  as  to  this  method  of  procedure,  but  by 
virtue  of  the  provisions  of  the  18th  section  of  that  Act  it  was  held  that 
the  old  rules  of  practice  as  to  proceedings  under  protest  remained  in  force 
in  the  Admiralty  Division  (A).  The  rules  r^ulating  these  proceedings 
were  contained  in  the  Admiralty  Court  Rules  of  1859  («),  and  althoagh 
those  rules  have  been  annulled  by  the  introductory  paragitiph  of  the  Bales 
of  1883,  yet  Order  LXXII.,rule  2  (1044),  of  the  last-mentioned  rules,  provides 
that  where  no  other  provision  is  made  by  the  Judicature  Acts  {k\  the 
practice  and  procedure  existing  at  the  time  of  the  coming  into  operation  of 
the  Rules  of  1888  shall  remain  in  force  {I).  This  latter  provision  appears 
to  preserve  both  the  right  of  a  defendant  to  appear  under  protest,  and  the 
practice  and  procedure  relating  to  appearances  under  protest  (m),  and  in  an 


(/)  See  »upra,  p.  260.  The  same 
practice  of  returning  the  warrant  prevails 
as  in  the  case  of  warrants  extracted  by 
plaintiffs.    See  mpra^  p.  264. 

O)  Per  James,  L.J.,  Tlie  f7r«r,2  P.  D. 
29.  A  somewhat  similar  practice  for- 
merly prevailed  in  the  High  Court  of 
Chancery,  where  it  was  the  practice  to 
allow  a  person  objecting  to  the  jurisdic- 
tion of  the  Court,  after  leave  obtained  on 
a  petition  and  order  as  of  course,  to  enter 
what  was  called  a  conditional  appearance 
in  the  registrar's  bool^  See  Daniel's 
Chancery  Practice,  voL  1.  6th  ed.  pp. 
378,  469,  460. 

(A)  See  ne  Virar,  2  P.  D.  29— C.  A.  ; 
Ths  Catterina  Chiazzare,  1  P.  D.  368; 
ITie  Brangelixtria,  25  W.  R.  256. 

(i)  See  Admiralty  Court  Rules,  1869, 
37,  70—77,  and  Appendix  to  last  edition. 

(k)  Defined  for  the  purposes  of  the 
rules  to  mean  the  Judicature  Acts,  1878 
to  1879,  the  Appellate  Jurisdiction  Act, 
1876,  and  the  Judicature  Act,  1881.  See 
Order  LXXI.,  rule  1  (1041). 

(/)  See  sect.  21  of  the  Judicature  Act, 
1876,  which  enacts  that,  save  as  by  the 
Judicature  Acts,  1873  and  1876,  or  by  any 
rules  of  Court,  may  be  otherwise  provided, 
all  forms  and  methods  of  procedure  which 
at  the  commencement  of  the  Act  of  1876 


were  in  force  in  any  of  the  Courts  whose 
jurisdiction  has  by  the  Acts  of  1873  and 
1875  been  transferred  to  the  said  Hi^h 
Court  and  to  the  said  Court  of  Appeal 
respectively,  under  or  by  virtue  of  any 
law,  custom,  general  order,  or  rules  what- 
soever, and  which  are  not  inconsistent 
with  the  same  Acts  or  with  any  rules  of 
Court,  may  continue  to  be  used  and 
practised  in  the  said  High  Court  of  Justace 
and  the  said  Court  of  Appeal  respectiTely 
in  such  and  the  like  cases,  and  for  such 
and  the  like  purposes,  as  those  to  which 
they  would  have  been  applicable  in  the 
respective  Courts  of  which  the  jurisdiction 
is  so  transferred,  if  the  Judicature  Act. 
1873  and  1876,  had  not  passed.  See  also 
llie  Qv^n  V.  Tfie  Jn-gtica  of  PirehHl 
Nitrth,  14  Q.  B.  D.  13. 

(w)  The  rules  at  present  in  force  do 
not  require  that  every  memorandum  of 
appearance  shall  be  a  memorandum  of  an 
absolute  appearance ;  Order  XII.,  rule  IS 
(83),  allowing  of  such  variations  as  cir- 
cumstances may  require  being  made  in 
the  form  given  in  Appendix  A.,  pt.  ii^  to 
those  rules  (Form  No.  1).  In  the  Rules 
of  1883  one  rtde  (Order  XII.,  rule  SO) 
relates  to  motions  to  set  aside  the  service 
of  writs  upon  defendants,  but  this  appears 
inapplicable  to  any  other  proceedings  than 
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action  m  rem  instituted  after  the  ooming  into  operation  of  the  Roles  of 
1883>  where  a  question  of  jurisdiction  arose,  and  proceedings  had  been 
taken  under  protest  in  the  manner  in  use  in  the  Court  of  Admiralty  before 
1875,  the  Court  of  Appeal  refused  to  entertain  an  objection  that  a  wrong 
procedure  had  been  followed,  and  having  decided  that  the  Admiralty 
Division  had  no  jurisdiction  to  take  cognizance  of  the  suit,  allowed  the 
appeal  and  sustained  the  protest  (n).  It  will  therefore  be  convenient  to 
state  here  the  practice  and  procedure  which  was  in  force  in  the  Admiralty 
Division  with  respect  to  proceedings  under  protest  at  the  time  when  the 
Rules  of  1888  came  into  operation  ((?),  and  may  now  be  applied  in  practice 
on  any  suitable  occasion. 

If  it  was  intended  to  object  to  the  jurisdiction  of  the  Court,  an  appear-  Proceedings 
ance  had  to  be  entered  under  protest,  within  the  ordinary  time  limited  for  ^<^^^ 
appearance  (j)).    An  appearance  under  protest  was  entered  in  the  same  protest, 
manner  as  an  ordinary  appearance,  save  that  in  the  prferipe  to  enter  the 
appearance  the  words  '^  under  protest  *'  were  inserted.  Where  an  appearance 
had  been  given  under  protest,  the  solicitor  for  the  defendant  under  protest 
was  bound,  within  twelve  days  from  the  entry  of  such  an  appearance,  to  file 
in  the  Registry  what  was  called  a  petition  on  protest  (q).    The  petition  on 
protest  set  forth  the  grounds  on  which  the  defendant  under  protest  relied. 
To  this  the  plaintiff  replied  by  filing  an  answer  within  six  days  of  the  filing 
of  the  petition  on  protest,  and  generally  the  same  rules  applied  to  the 
pleadings  on  a  protest  as  to  the  pleadings  in  a  cause  on  its  merits  (r)  in  the 


proceedings  in  jtentonam.  It  provides  in 
terms  as  follows :  A  defendant  before 
app«mng  shall  be  at  liberty,  without 
obtaining  an  order  to  enter  or  entering 
a  conditional  appearance,  to  serve  notice 
of  motion  to  set  aside  the  service  upon  him 
of  the  writ  or  of  notice  of  the  wnt,  or  to 
discharge  the  order  authorizing  such 
service.  (See  pwft,  Actions  in  Per- 
sonam.) The  primary  object  of  the  rule 
would  seem  to  be  to  do  away  with  the 
necessity  for  an  order  for  leave  to  enter  a 
conditional  appearance,  which  was  neces- 
sary according  to  the  practice  in  Chancery, 
where  a  defendant  sought  to  set  aside  a 
writ  irregularly  served  upon  him.  See 
ToUenham  v.  Barry,  12  Ch.  D.  797,  799 ; 
Daniel's  Chancery  Practice,  6th  ed.  363. 

(n)  The  Vera  Cruz,  32  W.  R.  783,  9 
P.  D.  97.  The  case  was  afterwards  taken 
on  appeal  to  the  House  of  Lords,  and  the 
decision  of  the  Court  of  Appeal  was 
affirmed.  lb,,  10  App.  Cas.  59.  The  same 
fee  is  payable  on  entering  an  appearance 
under  protest  as  on  enteiing  an  absolute 
appearance.  And  in  both  cases  the 
manner  of  entering  the  appearance  is  the 
eame,  except  that  where  the  appearance 
is  under  protest,  the  words  **  under 
protest ''  are  mserted  in  the  memorandum  of 
appearance ;  it  is  before  entry  marked  by 
the  Admiralty  Registrar.  It  was  not  neces- 
sary, under  the  practice,  in  force  before  the 
Judicature  Acts  came  into  operation,  to 
obtain  the  leave  of  the  judge  or  the  regis- 
trar before  entering  an  appearance  under 


protest ;  and  there  appears  to  be  nothing 
in  the  Judicature  Acts  or  Rules  depriving 
parties  of  the  right  of  appearing  under 
protest  without  leave.  It  would  therefore 
seem  that  the  leave  of  the  registrar  before 
the  entry  of  an  appearance  under  protest, 
however  convenient  for  the  guidance  of 
the  clerks  in  the  Writ  and  Appearance 
Department  of  the  Central  Office,  is  not 
essentiaL 

(o)  October  24, 1883. 

(/;)  Admiralty  Court  Rules,  1859,  rule 
37  ;  77ts  Alexander,  1  W.  Rob.  293 ;  77ie 
Bold  Buccleugh,  7  No.  Ca.  347  ;  Donegal 
V.  Donegal^  3  PhiU.  600,  606. 

{q)  Tlie  QUterina  Cfiiazzare,  1  P.  D. 
368  ;  ne  Vimr,  2  P.  D.  29  ;  see  also  The 
Pi&ve  Superiore,  L.  R.  4  A.  &  £.  ]  70, 5  P.  C. 
482.  See  Tfuf  Vera  Cruz,  32  W.  R.  784.  In 
Tike  Beinbeek  (Adm.  Div.,  January,  1889) 
the  defendants  appeared  under  protest, 
and  a  petition  on  protest  not  having  been 
filed  by  them  in  due  course,  the  registrar 
ordered  that,  unless  the  defendants  filed 
their  petition  on  protest  within  a  specified 
time,  the  protest  should  be  overruled  and 
they  should  be  assigned  to  appear  abso- 
lutely. On  appeal  the  judge  in  chambers 
refused  to  disturb  the  registrar's  order. 
The  case  is  reported  on  other  points,  6 
Asp.  366. 

{r)  See  The  Parlement  Beige,  4  P.  D. 
129,  5  P.  D.  197.  The  practice  stated  in 
the  text  was  followed  (since  October,  1883) 
in  the  case  of  The  Vera  Cruz,  82  W.  R. 
784,  9  P.  D.  97. 
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Coart  of  Admiralty  before  the  coming  into  operation  of  the  Jadicatore 
Acts  (&).  Where  the  facts  relied  upon  merely  tended  to  stop  the  exercise 
of  an  admitted  jarisdiction,  they  were  not,  strictly  speaking,  facts  wh^eon 
to  found  a  protest ;  but  as  this  mode  of  proceeding  was  a  convenient  one, 
the  Court  would  sometimes  not  refuse  to  decide  questions  raised  in  this  way 
which  might  have  been  brought  before  it  in  another  form(0.  If  the 
Court  decided  in  favour  of  the  defendant  on  the  petition  on  protest,  there 
was  an  end  of  the  action  ;  if  in  favour  of  the  plaintiff,  the  protest  was  over- 
ruled, the  defendant  was  assigned  to  enter  an  absolute  appeiu^nce ;  time  was 
given  to  the  plaintiff  to  deliver  his  statement  of  claim,  and  the  action 
proceeded  in  the  usual  way  (u). 

The  defendant  was  in  some  cases  permitted  to  state  objections  to  the 
jurisdiction  of  the  Court  on  motion,  without  filing  any  formal  petition  on 
protest  (:«;).  Indeed,  it  may  be  said  to  have  been  a  common  practice, 
especially  where  the  validity  of  the  objections  to  the  jurisdiction  did  not 
depend  upon  the  proof  of  controverted  facts,  to  raise  such  objections  on 
motion  (y),  and  under  the  new  practice  the  Court  will,  in  ordinary  cases, 
where  there  has  been  an  appearance  under  protest,  lean  ^'encourage 
objections  to  the  jurisdiction  being  raised  by  motion  rather  than  by  the 
more  expensive  method  of  petition  and  answer  on  protest  (z). 

Any  objection  to  the  jurisdiction  should  be  brought  under  the  notice  of 
the  Court  in  the  first  instance,  for,  although  the  Court  is  bound  to  hold 
its  hand  wherever  it  appears  that  it  is  without  jurisdiction,  and  cannot 
refuse  to  entertain  at  any  stage  of  a  suit  substantive .  objections  to  the 
jurisdiction  (a),  yet  where  the  defendant  delays  to  take  an  objection 
at  the  proper  time,  the  Court  may  refiise  to  give  him  costs  {b).  In 
cases  where  the  only  impediment  to  the  proceedings  is  one  of  form,  that 
is  waived  by  absolute  appearance  (r).  An  absolute  appearance  onoe  given 
cannot,  as  a  general  nile,  be  recalled  (d). 

It  is  apparently  open  to  a  plaintiff  whose  property  has  been  arrested  at 
the  instance  of  a  defendant,  and  who  objects  to  the  jurisdiction  of  the 


(*)  Seepoift,  Chapter  Pleadings. 

(0  77t^  Bold  Bnecleugh,  7  No.  Ca.347. 

(«)  Th£  Sarah,  Lush.  549. 

(x)  77ie  EleoHwe,  Br.  &  L.  185  ;  TJie 
PwrlMtma  (hncepciif-n,  7  No.  Ca.  150. 

(y)  The  Great  Eastern,  L.  K.  1  A.  &  E. 
384  ;  Tfie  Sylph,  L.  R.  2  A.  &  E.  24  ;  7%^ 
Piere  Supertore,  L.  R.  4  A.  &  E.  170,  where 
the  question  of  jurisdiction  was  decided  on 
a  motion  to  reject  the  petition  on  protest 
by  reason  that  under  the  circumstances 
therein  stated  the  Court  had  jurisdiction 
to  entertain  the  cause.  The  City  of  Mecca, 
5  P.  D.  28,  6  P.  D.  106.  In  The  Virar,  2 
P.  D.  29,  the  defendant  under  protest  took 
out  a  summons  to  dismiss  the  action ;  in 
Tfie  Catterina  Chiazzare,  I  P.  D.  368, 
there  was  a  similar  motion.  After  an 
appearance  under  protest  has  been  entered, 
it  would  seem  that,  under  the  present  rules, 
the  question  of  jurisdiction,  if  it  arises  on 
admitted  facts,  may  be  directed  by  the 
Court  or  a  judge  to  be  raised  by  a  special 
case,  or  in  such  other  manner  as  the  Court 
or  a  judge  might  deem  expedient.    Order 


XXXIV.,  rule  2  (390). 

(c)  Objections  to  the  jurisdiction  were 
thus  taken  on  motion  after  appearances 
under  protest  in  the  following  recent 
cases:  The  Marianne,  [1891]  P.  180; 
The  Tlietu,  [1894]  P.  280  ;  The  Marechal 
Suchet,  45  W.  R.  141  ;  [1896]  P.  2SS  ;  T*^ 
Napoli,  Adm.  Div.  Nov.  23.  1898,  FoL 
297  ;  Shipping  Gazette  Summanr  for  1898, 
p.  745.  See  also  The  Jacob  Chrittentei^ 
[1895]  P.  281,  in  which  case  an  appear- 
ance under  protest  was  entered  for  third 
parties,  upon  whom  the  defendants  in  an 
action  in  rem  had  served  a  third-party 
notice  claiming  indemnity. 

(a)  The  Heligoland,  Swa.  496  ;  Cargo  ex 
Sultan,  Swa.  504  ;  The  Ida,  Lush.  6  ;  The 
EleoHttre,  Br.  &  L.  185  ;  The  LonUa,-  Ih, 
59  ;  The  Mary  Anne,  34  L.  J.  Adm.  73. 

(ft)  Tlte  Louisa,  Br.  &  L.  59  ;  9  Jur.  N.  S. 
676. 

(p)  The  Bilbao,  Lush.  149.  See  Bing- 
landY.  Lowndes,  33  L.  J.  C.  P.  26,  337. 

(d)  Tfie  Blaheney,  Swa.  428. 
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Court  to  entertain  the  connterclaim  as  a  connterclaim  in  rem^  to  move 
the  jndge  in  Court  to  order  a  release  of  the  propeitj  on  the  ground  that 
the  warrant  nnder  which  the  property  has  been  arrested  issued  without 
jurisdiction  («). 


Sect.  4. — Proceedings  in,  and  Removed  to  or  from.  District 

Registries  (/). 

After  the  time  limited  for  appearance  by  the  writ  has  expired,  the  subse- 
quent proceedings  in  the  actioD,  whether  it  be  defended  or  undefended,  are, 
in  accordance  with  the  following  rules,  either  taken  in  London  or  in  the 
district  r^istrj  out  of  which  the  writ  issued. 

If  the  suit  is  undefended,  it  will,  in  the  absence  of  any  order  of  a  Court  Where  nn- 
or  a  judge  to  the  contrary,  proceed  in  London,  if  the  writ  was  issued  in  g^fuT^roceecL 
London ;  but  in  a  case  where   the  writ  was  issued  out  of   a  district 
registry,  it  will,  in  the  absence  of  any  such  order,  proceed  in  that  district 
registry  (g). 

If  the  defendant,  or  one  of  several  defendants,  has  duly  entered  an  In  what 
appearance  in  the  suit  in  London  (A),  all  proceedings  in  the  action,  whether  J^^^ingg 
the  writ  has  issued  out  of  the  Central  Office  or  out  of  a  district  registry,  take  place  io 
must  be  taken  in  London,  unless  the  Court  or  a  judge,  in  the  case  where  the  g^i^ 
writ  has  issued  out  of  a  district  registry,  is  satisfied  that  the  defendant 
appearing  in  London  is  a  mere  formal  defendant,  or  has  no  substantial 
cause  to  interfere  in  the  conduct  of  the  action,  and  thereupon  orders  the 
action  to  proceed  in  such  district  registry,  notwithstanding  the  appearance 
in  London  (»). 

In  cases  where  the  writ  has  issued  out  of  one  of  the  district  registries, 
and  the  defendant  has  entered  an  appearance  in  sach  district  registry,  either 
voluntarily  (k)  or  because  he  resides  and  carries  on  business  within   its 
limits  (/),  the  action  will,  if  no  steps  are  taken  to  remove  it  from  the  district  Removal  of 
r^istry,  proceed  there  ;  bat  it  is  open  to  the  defendant,  as  of  right,  unless  ^^ncipal 
a  Court  or  judge  is  satisfied  that  there  is  good  cause  for  the  action  registry 

generally  as 

{0)  See  Order  XIX.,  rtde  3  (199).    In  proceed   in   a   district   registry   beyond          ^ 

cases  where  a  coanterclaim  in  rem    is  appearance ;    but   in  the  few  instances 

dismissed  on  the  merits,  a  release  of  the  where  such  actions  have  proceeded  be- 

ppoperty  arrested  to  answer  the  counter-  yond  appearance  in  a  district  registry 

claim  would  be  issued  in  the  r^^try  as  of  other  than  the  Liverpool  district  registry, 

coarse.  the  documents  and  proofs  in  such  suits 

■  (/)  As  to  these  registries,  see  fvpra,  have  been  filed  in  the  district  registry 

p.  254,  !!.*(«).  where  the  suit  was  proceeding,  and  have 

{g)  Whether  notices  and  proofs  used  in  been  transmitted  to  the  principal  registry 

such  actions  ought  not  also,  according  to  whenever  wanted  for  use  in  Court. 

the  rules  of  Court  now  in  force,  to  be  (A)  See  fuj/ray  p.  273,  as  to  the  cases 

filed  in  the  Admiralty  Registry,  which  in  which  a  defendant  is  entitled  to  appear 

apparently  means  the  principal  registry,  in  London, 

is.  doubtful.     Order     XXXVIII.,    rule  (1)  Order  XII.,  rule  7  (77). 

10  (530).    With  the  exceptions  of  Ad-  (U)  Order   XII.,  rule   5   (75),   ftipra, 

miralty  actions  instituted  in  the  Liver-  p.  273. 

pool  district  r^fistry  (which  is  in  effect  (I)  Order    XII.,  rule   4    (74),    supra, 

a  branch  of  the  principal  registry,  see  p.  273. 
in/ra,  p.  281),  Admiralty  actions- seldom 
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proceeding  in  the  district  registry,  and  orders  that  the  action  shall  proceed 
there,  to  remove  the  action  to  London  by  serving  apon  the  plaintiff,  and 
any  other  parties  to  the  action,  and  delivering  to  the  district  registrar,  a 
notice,  signed  by  himself  or  his  solicitor,  of  his  desire  to  have  the  action 
removed  to  London  (m). 

After  snch  notice  has  been  given,  if  no  order  to  the  contrary  has  been 
made  by  a  Conrt  or  judge,  the  action  will  proceed  in  London  in  the  same 
manner  as  if  the  writ  had  been  issued  out  of  the  Central  Oifioe  (m),  and  the 
district  registrar  must  transmit  to  the  Admiralty  registrar,  Royal  Courts  of 
Justice,  all  original  documents  (if  any)  filed  in  the  district  registry,  and  a 
copy  of  all  entries  of  the  proceedings  in  the  books  of  the  district  registry  (ft). 
Upon  the  action  being  removed  to  London,  the  defendant  must  give  notice 
to  the  plaintiff  of  an  address  for  service  in  London  in  all  respects  as  if  the 
appearance  had  been  originally  entered  in  London  (o). 

In  any  case  where  the  above-mentioned  provisions  for  removal  from  a 
district  registry  do  not  apply,  any  party  to  an  action  proceeding  in  a  district 
registry  may  apply  to  the  Court  or  a  judge,  or  to  the  district  registrar,  for 
an  order  to  remove  the  action  from  the  district  r^istry  to  London,  and  the 
Court,  judge,  or  registrar  may  make  an  order  accordingly,  if  satisfied  that 
there  is  sufficient  reason  for  doing  so,  upon  such  terms  (if  any)  as  shall 
be  }UBt(p). 

The  Court  or  a  judge  may  also,  on  application  from  any  party  to  an 
action  proceeding  in  London,  oi'der  the  action  to  be  removed  from  London 
to  any  district  registry,  if  satisfied  that  there  is  sufficient  reason  for  so  doing, 
upon  such  terms  (if  any)  as  shall  be  just  (q). 

The  district  registrars  of  the  High  Court  of  Justice  are  empowered  to 
exercise  all  such  jurisdiction  in  respect  of  actions  proceeding  in  their  district 
registries  as  a  judge  in  chambers  may  exercise  (r),  except  such  jnriadiction 
as  by  Order  LIV.,  rule  12  (745),  of  the  Rules  of  October,  1888,  the 
Admiralty  registrar  is  precluded  from  exercising  (s) ;  but  if  any  matter 


(wt)  Order  XXXV.,  rules  18, 14  (413— 
414).  An  order  that  the  action  should 
proceed  in  the  district  registry,  notwith- 
standing the  notice,  may  be  made,  if  the 
Court  or  a  judge  shall  be  satisfied  that  the 
defendant  giving  such  notice  is  a  merely 
formal  defendant,  or  has  no  substantial 
cause  to  interfere  in  the  conduct  of  the 
action,  or  that  there  is  other  good  cause 
for  proceeding  in  the  district  registry. 
Jb.,  rule  14  (414).  As  to  what  might 
perhaps  be  considered  good  cause  for 
proceeding  in  the  Liverpool  district 
registry,  see  the  9th  section  of  the  Liver- 
pool Admiralty  District  Registrar's  Act, 
1870  (38  &  34  Vict.  c.  45),  the  pro- 
visions of  which,  so  far  as  they  relate  to 
any  established  jurisdiction  or  procedure 
(see  in/ra^  p.  282),  appear  to  be  kept 
alive  by  the  Statute  Revision  Act,  1883 
(46  &  47  Vict.  c.  39).  It  would  seem  that 
the  power  of  removal  may  be  exercised 
at  whatever  stage  of  the  action  the  de- 
fendant intervenes.  See  R.  8.  C,  Order 
XXXV.,  rule  18  (413),  sub-sect.  (4)  ;  and 


lb.,  sub-sects.  (1),  (2).  (3). 

(»)  Order  XXXV.,  rule  20  (420).  The 
rule  directs  that  the  documents  should  be 
transmitted  to  the  Central  Office ;  but 
Order  XXXVIII.,  rule  10  (630),  provides 
that  every  affidavit  or  other  proof  used  in 
Admiralty  actions  shaU  be  filed  in  the 
Admiralty  Registry,  and  in  practice,  after 
the  removal  of  an  action  into  the  prindpsl 
registry,  the  documents  and  proceedings 
are  sent  to  the  Admiralty  registnr  in 
London. 

(<;)  Order  XXXV.,  rule  IS  (418).  As 
to  addresses  for  service,  see  Oixto  XIL, 
rules  10,  11, 12  (80,  81,  82). 

(;?)  Order  XXXV.,  rule  16  (416). 

(^)  Order  XXXV.,  rule  17  (417). 

(r)  See  the  Judicature  Act,  187i 
ss.  61,  62,  64,  65,  66,  and  nipra,  p.  354. 
n.  (tf).  And  see  the  Appellate  Jurisdic- 
tion Act,  1876,  s.  22,  as  to  the  power  d 
district  registrars  to  appoint  a  d^mty. 

(*)  Order  XXXV.,  rule  6  (406).  Sec 
Order  LIV.,  rule  12  (745)  ;  and  p$d. 
Chapter  Motions  and  SuiocoKSBa. 
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Appears  to  a  districfc  registrar  proper  for  a  decision  of  a  judge,  it  may  be 
referred  to  a  jadge,  who  may  either  dispose  of  the  matter  or  refer  it  back  to 
the  district  registrar  (f). 

Appeals  to  a  jndge  may  be  made  by  any  person  affected  by  any  order,  Appeal, 
fnding,  or  decision  of  a  district  registrar  (t^),  and  all  district  registrars,  and 
other  officers  of  a  district  registry,  are  subject  to  the  orders  and  directions 
of  the  Coart  or  a  judge,  and  all  proceedings  in  their  registries  are  subject 
to  the  control  of  the  Court  or  a  judge,  as  fully  as  the  like  proceedings 
in  London  (x). 

Before  the  coming  into  operation  of  the  Judicature  Act,  1875,  an  Admiralty  jurisdiction 
district  registry  existed  at  Liverpool,  and  in  all  cases  where  an  action  was  o*  Liverpool 
pending  in  the  Liverpool  Admiralty  district  registry  (y)  those  proceedings  district  ^ 
in  the  action  which,  before  the  establishment  of  that  registry,  would  have  registrar, 
been  t^en  in  the  Admiralty  Registry,  or  before  the  registrar  or  assistant 
registrar  of  the  High  Court  of  Admiralty,  in  London,  were  under  the  pro- 
visions of  the  Liverpool  Admiralty  District  Registrar's  Act,  1870  {z),  and 
Oeneral  Rules  and  Orders  framed  under  that  Act  (a),  taken,  so  far  as  might 


(0  Order  XXXV.,  rale  7  (407). 
(»)  Order  XXXV.,  rale  9  (409),  which 
alao  prondes  that  every  such  appeal  shall 
be  bj  indorsement  on  the  stiminons  on 
which  the  matter  came  before  the  district 
registrar  [/*.,  rule  7  (407)  ;  Order  LIV., 
rale  1  (734),  rale  11  (744)1,  or  by  notice 
in  writmg  to  attend  before  the  jadge 
within  six  days  after  the  party  com- 
pbuning  has  notice  of  the  order,  finding, 
or  decree  complaining,  or  within  sach 
farther  time  as  may  be  allowed  by  the 
jadge  or  the  registrar.  It  is  also  provided 
by  Order  XXXV.,  rale  10  (410),  that  no 
«Qch  appeal  shall  be  a  stay  of  proceed- 
ings, onless  an  order  to  that  effect  be 
made  by  a  judge  or  the  registrar. 

(*)  Order  XXXV.,  rule  11  (411).    And 
•ee  the  Judicature  Act,  1875,  s.  13. 

(y)  Admiralty    actions    hi     rem    are 
nsoally  either  instituted  in  London    or 
in  the   Liverpool    district    registry,    or 
they  proceed   in   liOndon  bv  reason  of 
the  defendants  appearing  there,  or  re- 
moving the  proceedings  from  a  district 
registry  under  the  provisions  referred  to 
above.    Accordingly,  any  practice  with 
respect  to   these  actions  proceeding  in 
dBtrict  r^stries  other  than  the  Liver- 
pool district  registry  can  scarcely  be  said 
to  exist,  notwithstanding  that  the  rales 
of  Court  now  in  force  contemplate  that, 
excq)t  where  by  the  rules  it  is  otherwise 
provided,  or  the  Court  or  a  judge  shall 
otherwise  order,  up  to  the  hearing  all 
proceedings,  with  some  exceptions,  such 
as  the  entry  of  cateaiit^  which  in  an  action 
proceeding  in  London  would  be  taken  in 
the  Admhalty  Registry,  Royal  Courts  of 
Jostioe,  may  in  an  action  proceeding  in 
any  district  registry  be  taken  in  such 
district    registry.      See    Order    XXXV., 
rales  1—6;  Townendy,  Kirk/tarn ^  [1898] 
1  Q.  B.  54.     Whilst,  howcTer,  this  is  the 
case,  there  are  to  be  found  in  the  same 


rules  provisions  in  terms,  requiring  that 
the  minutes  in  Admiralty  actions  shall  be 
entered  in  the  "  Admiralty  Registry  '*  (by 
which  is  apparently  meant  the  principal 
registry  ;  see  Order  XII.,  rule  3  (73)  ),  to- 
gether with  a  record  of  all  such  actions 
commenced,  and  the  appearances  given  in 
them[OrderLXVI.,rales8,9  (1010, 1011)], 
and  that  all  proofs  and  affidavits  used  in 
such  actions  shall  be  filed  in  the  same 
registry.  Order  XXXVIII.,  rule  10  (.530). 
The  rules,  moreover,  laid  down  directions 
for  references  in  Admiralty  actions  to  the 
Admiralty  registrar,  but  are  silent  as  to 
reference  to  district  registrars.  Order 
LVL,  rules  1—12  (838—849).  It  is  also 
provided  that  all  summonses  in  Admiralty 
actions  shall  be  sealed  in  the  "  Admiralty 
Registry'* ;  that  copies  thereof  shall  be 
left  in  the  same  registry  [Order  LIV., 
rule  11  (744)]  ;  and  that  in  Admiralty 
actions  notices  of  motions,  together  with 
the  affidavits  in  support,  are  to  be  filed  in 
the  •*  Admiralty  Registry."  Order  LII., 
rule  10  (705).  In  practice,  however,  all 
summonses,  motions,  and  documents  filed 
in  an  action  proceeding  in  a  district 
registry  are  filed  in  such  registry,  and 
not  in  the  principal  registry. 

(r)  33  &  84  Vict.  c.  45. 

(a)  These  general  orders  for  regulating 
the  practice  and  procedure  in  the  Liver- 
pool Admiralty  district  registry,  the 
duties  of  the  Liverpool  Admiralty  dis- 
trict registrar,  and  the  fees  to  be  taken 
in  the  registry,  which  were  made  on  the 
16th  of  February,  1871,  and  the  28th  of 
March,  1871  (see  33  &  34  Vict,  c.45,  s.  16 ; 
and  Regtdff  Oenerale^,  L.  R.  3  A.  &  E.  619, 
620),  applied  the  Admiralty  Court  Rules 
of  1859  and  1871,  mutatU  mutandis^  to 
the  Liverpool  district  registry,  and  pro- 
vided that  in  constraing  the  rules  of 
1869,  the  word  "registrar"  should  mean 
the  "district  registrar,"  and  the  word 
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be,  at  Liverpool  in  the  Liverpool  Admiralty  district  registry,  and  before  the 
Liverpool  Admiralty  district  registrar,  who,  by  virtue  of  his  appointment 
under  the  same  Act  (6),  possessed  and  exercised  in  regard  to  all  matters  in 
his  registry  all  the  powers  held  and  exercised  by  the  r^strar  of  the  Court 
of  Admiralty  by  virtue  of  that  Act,  or  any  former  Act  or  rule.  No  altera- 
tion in  the  practice  and  procedure  thus  established  in  the  Liverpool 
Admiralty  registry  was  made  by  the  Judicature  Act,  1875,  except  in  those 
respects  in  which  express  alteration  was  made  in  the  practice  and  procedure 
in  the  Admiralty  Registry  in  London ;  and  the  Liverpool  Admiralty  district 
registrar,  from  the  coming  into  operation  of  the  Act  of  1875  until  the 
passing  of  the  Statute  Revision  Act  of  1883  {c),  exercised  the  same  juris- 
diction so  far  as  might  be  (d)  in  actions  proceeding  in  his  r^istry  as  the 
Admiralty  registrar  exercised  in  actions  proceeding  in  London.  By  the 
Statute  Revision  Act  of  1888  the  Liverpool  Admiralty  District  Registrar's 
Act,  1870,  is  repealed,  but  the  repeal  is  subject  to  the  exceptions  and 
qualifications  that  the  repeal  shall  not  afiect  any  established  jurisdiction, 
form  or  cause  of  pleading  or  procedure  derived  from  the  repealed  Act,  or 
from  any  enactment  in  which  the  repealed  Act  has  been  applied.  Having 
regard,  therefore,  to  the  jurisdiction,  practice,  and  procedure  established 
in  the  Liverpool  district  registry  with  respect  to  Admiralty  actions,  and  to 
the  provisions  of  sect.  76  of  the  Judicature  Act,  1873  [which  applies  to  the 
High  Court  of  Justice,  and  the  judges  thereof,  the  provisions  of  the  Act  of 
1870  referring  to  the  Court  of  Admiralty  and  the  judge  thereof],  it  would 
seem  that,  subject  to  any  alteration  effected  by  the  rules  of  Court  now  in 
force,  the  practice  and  procedure  in  the  Liverpool  Admiralty  district 
registry,  and  the  jurisdiction  possessed  by  the  Liverpool  Admiralty  district 
registrar  if  he  be  appointed  under  the  Act  of  1870,  continue  in  force,  and 
that  such  registry  must  still  be  considered  rather  as  a  branch  of  the 
principal  Admiralty  Registry  than  as  governed  and  regulated  solely  by  those 
provisions  of  the  Judicature  Acts,  and  the  Rules  of  1883,  that  are 
applicable  to  district  registries  of  the  High  Court  of  Justice. 

In  the  district  registries  other  than  those  at  Liverpool  and  Manchester, 
the  Court  fees  and  per-centages  taken  in  the  High  Court  of  Justice  and 
Coart  of  Appeal  are  taken  in  money,  but  are  for  the  most  part  the  same  in 
amount  as  those  taken  in  stamps  in  the  principal  registry  and  the  Liverpool 
and  Manchester  district  registries  (e). 


"registry'*  should  mean  "district  regis- 
try '* ;  and  further,  that  the  words 
"Liverpool  registry"  should  be  used  in 
all  jrreBcijfei^  affidavits,  warrants,  plead- 
ings, &c.,  in  the  heading  immediately 
below  the  words  "In  the  High  Court  of 
Admiralty."  The  Rules  of  1883  do  not 
refer  to  or  annul  these  general  orders, 
but  they  annul  the  Admiralty  Court 
Rules  of  1859  and  1871,  and  direct  that 
the  R.  S.  C,  1883,  shall  "stand  in  lieu 
thereof."  It,  therefore,  may  be  con- 
tended that  the  General  Orders  of  1871, 
above-mentioned,  must  be  construed  as 
if  they  applied  to  the  R.  S.  C,  1883,  so 
far  as  material  to  the  Liverpool  Admiralty 
district  registrar  and  the  Liverpool  dis- 
trict registry ;  and  that  the  effect  is  that, 


independently  of  the  provisions  of  the 
Liverpool  Admiralty  District  Registry 
Act,  1870  (33  &  34  Vict.  c.  45),  s.  8,  the 
R.  8.  C,  1883,  must  be  applied  as  if  the 
words  "  the  Admiralty  registrar,"  or  "  the 
Admiralty  Registry,"  when  used  therein, 
included  the  present  Liverpool  Admiralty 
district  registrar  and  the  present  Liver- 
pool Admiralty  district  registry. 

m  See  33  &  34  Vict.  c.  45,  ss.  8,  8,  9  ; 
and  Order  LX.,  rule  1  (890). 

(<f)  46  &  47  Vict.  c.  39.  This  Act  came 
into  force  August  25, 1883. 

(^)  Duties  connected  with  business  in 
Court  were  of  course  performed  in  the 
principal  registry,  and  under  the  super- 
intendence of  the  Admiralty  registrar. 

(0  Order  as  to  fees,  28th  Oct.,  1875 ; 
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Sect.  5. — Proceedings  by  De/auli. 

Where  no  appearance  has  been  entered,  the  plaintiff  may  proceed  to  Modes  of 
obtain  judgment  by  defeult.  In  causes  of  possession  before  the  passing  of  ^^I^^^f 
the  Admiralty  Court  Rules  of  1871  (/),  the  mode  of  proceeding  by  default 
differed  slightly  from  the  mode  of  proceeding  by  default  in  other  causes ; 
but  by  those  rules  one  mode  of  proceeding  was  directed  to  be  followed  in 
all  default  causes  where  the  property  had  been  arrested  or  a  citation  had 
been  served.  The  rules  of  Court  in  the  1st  schedule  to  the  Judicature 
Act,  1875,  contained  in  substance  the  same  provisions  with  respect  to  pro- 
ceedings by  default  in  Admiralty  actions  in  rem  as  had  been  in  force  in  the 
Court  of  Admiralty  before  1871,  and  had  been  superseded  by  the  practice 
introduced  in  that  year,  but  these  provisions  were  annulled  shortly  after 
the  coming  into  operation  of  the  Judicature  Act,  1875.  No  new  provisions, 
however,  as  to  proceedings  by  default  in  Admiralty  actions  were  at  that 
time  made  in  their  place,  and  it  was  held  by  the  judge  of  the  Court  of 
Admiralty  that  proceedings  by  default  in  Admiralty  actions  in  rem  were 
regulated  by  the  practice  prevailing  in  the  Court  of  Admiralty  at  the  coming 
into  operation  of  the  Judicature  Acts  ;  in  other  words,  by  the  practice 
introduced  by  the  Admiralty  Court  Rules  of  1871  {ff). 

The  rules  of  Court  which  came  into  operation  in  October,  1888,  and 
are  now  in  force,  annul  the  Admiralty  Court  Rules  of  1871,  and  contain 
express  provisions  with  respect  to  the  mode  of  proceeding  upon  default  of 
appearance  both  in  actions  where  the  property  has  been  arrested,  and  in 
actions  where  a  caveat  warrant  has  been  taken  out  and  the  property 
has  not  been  arrested.  It  will  be  convenient  to  consider  first  the  mode 
of  proceeding  upon  default  of  appearance  in  actions  where  the  property 
has  been  arrested  ;  and  secondly,  the  mode  of  proceeding  by  default  in 
actions  in  which  a  caveat  against  the  issue  of  a  warrant  has  been  taken 
out,  and  the  property  has  not  been  arrested.  It  is  hardly  necessary  to 
observe  that  it  is  seldom  that  the  proceedings  are  taken  by  default  in 
cases  in  which  a  caveat  warrant  has  been  taken  out,  because  such  cases 
are  rarely  undefended. 

Prior  to  the  Admiralty  Court  Rules  of  1871,  before  making  a  motion  for 
the  sale  of  property  in  an  action  by  default,  it  was  necessary  to  procure  a 
notice  of  sale,  signed  (h)  by  the  Admiralty  registrar  (»),  to  be  issued  from 


8.  C.  Fees,  Jan.,  1884  ;  Orders  as  to  fees, 
Oct.,  1877 ;  July,  1884. 

(/)  See  L.  R.  3  A.  &  E.  612. 

(^)  77ie  Polymede,  1  P.  D.  121.  See 
also  The  Sfactoria,  2  P.  D.  3. 

(/#)  A  Court  fee  is  imposed  by  the 
8.  C.  Fees  Order  of  Jan.,  1884,  No.  126, 
for  signing,  settling,  or  approving  an 
advertisement. 

(j)  By  the  25th  section  of  the  Admiralty 
C:k)urt  Act,  1861  (24  Vict.  c.  10),  the 
registrar  of  the  Admiralty  Court  was 
empowered  to  exercise,  with  reference  to 
causes  and  matters  in  the  said  Court,  the 
powers  of  a  surrogate  of  the  judge  of  the 
Admiralty  Court  sitting  at    chambers ; 


and  by  the  same  section  it  was  provided 
that  all  powers  and  authorities  by  that  or 
any  other  Act  conferred  upon  or  vested 
in  the  registrar  of  the  Admiralty  Court 
might  be  exercised  by  the  deputy  or 
assistant  registrar  of  the  Court  of  Admi- 
ralty. The  76th  section  of  the  Judicature 
Act  of  1873  provides  that  all  Acts  of 
Parliament  relating  to  the  Courts  and 
judges  whose  jurisdiction  is  transferred  to 
the  High  Court  of  Justice,  shall  be  con- 
strued and  take  effect  as  if  the  High 
Court  of  Justice,  and  the  judges  thereof 
respectively,  as  the  case  may  be,  had  been 
named  therein  instead  of  such  Courts  and 
judges  whose-jurlsdiction  is  so  transfciTod; 
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the  registry,  and  to  have  such  notice  of  sale  advertised  in  the  public 
journals  (A:).  The  Rules  of  1871  repealed  the  former  rules,  and  made  no 
reference  to  a  notice  of  sale,  and  provided  simply  (rule  5)  that  the  judge,  if 
satisfied  that  the  plaintifiTs  claim  was  well  founded,  might  pronounce  for  it 
and  might  order  the  property  to  be  appraised  and  sold  with  or  without 
previous  notice.  Order  XIII.,  rule  13  (113),  of  the  Rules  of  Court  now  in 
force,  follows  the  same  language,  and  it  is  apparently  left  to  the  discretion 
of  the  judge  to  determine  in  each  case  whether  any  notice  of  appraisement 
and  sale  should  be  given,  and  to  direct  the  manner  in  which  sucb  notice 
shall  be  given  in  cases  where  it  is  ordered  to  be  given.  The  Rules  of  1871 
provided  for  an  order  for  sale  being  made  only  on  the  cause  coming  before 
the  judge  for  hearing,  and  Order  XIII.,  rule  13  (113),  is  in  similar  terms, 
so  that  there  is  no  express  provision  regulating  the  manner  of  proceeding  in 
applications  to  the  Court  for  the  sale  of  property  prior  to  the  hearing  (/). 
But  there  is  no  doubt  that  the  Court  may  exercise  such  a  power,  and  it 
irequently  makes  an  order  for  sale  prior  to  the  hearing  where  circumstances 
exist  which  in  the  opinion  of  the  judge  make  it  desirable  that  the  property 
should  be  sold  without  delay  (m). 

1.  In  actions  where  the  property  has  been  arrested. — ^Where  an  appearance 
has  not  been  entered,  and  for  any  reasons  it  is  desirable  that  the  property 
should  be  sold  before  the  hearing  of  the  action,  the  plaintiffs  solicitor  may, 
at  any  time  after  the  expiration  of  eight  days  from  the  service  of  the  writ, 
proceed  to  file  in  the  principal  registry  if  the  action  is  proceeding  in 
London,  or  in  the  cases  of  actions  proceeding  elsewhere,  in  the  district 
registry  where  the  action  is  proceeding  (n)  a  notice  of  motion  (o)  to  have 


whilst  sect.  77  of  the  same  Act  pro- 
vides that,  subject  to  the  provisions  of 
the  R.  8.  C.  from  time  to  time  in  force,  aU 
the  officers  of  the  Courts,  whose  jurisdic- 
tion is  transferred  to  the  High  Court  of 
Justice,  shaU  continue  to  perform  the 
same  duties,  as  near  as  mignt  be,  as  if 
the  Judicature  Acts  had  not  passed.  It, 
therefore,  foUows  that  although  no  refer- 
ence may  be  found  in  any  of  the  R.  S.  C. 
to  the  deputy  or  assistant  Admiralty 
registrar,  or  to  bis  duties,  that  officer  can 
lawfuUy  exercise  the  same  jurisdiction  in 
Admiralty  actions  in  the  High  Court  of 
Justice  as  the  Admiralty  registrar  may 
now  exercise.  See  also  the  Judicature 
Act,  1875,  s.  21  ;  and  Oixler  LXXII., 
rule  2  (1044),  as  to  existing  procedure  and 
practice,  not  inconsistent  with  the  R.  S.  C. 
at  the  time  in  force,  being  retained. 

{k)  See  the  first  edition  of  this  work, 
p.  205.  The  Times  and  the  S/tipping  and 
Mercantile  Gazette  were  the  journals 
appointed,  and  some  local  journal,  if  the 
vessel  was  at  an  out  port. 

(0  The  words  in  Order  XIII.,  rule  13 
(ll'"*)!  which  refer  to  cases  in  which  the 
judge  is  satisfied  **that  the  plaintiffs 
claim  is  well  founded,*'  apply  only  to 
cases  where  the  judge  is  asked  to  pro- 
nounce for  the  piaintifTs  claim,  and  do 
not  limit  the  power  of  the  judge  in  cases 


where  an  order  for  sale  prior  to  the 
hearing  is  asked  for.  At  the  same  time, 
if  the  affidavit  to  lead  warrant  does  not 
verify  the  cause  of  action,  the  judge  in 
his  discretion  may  require  an  affidavit 
verifying  the  cause  of  action  before  he 
orders  the  property  to  be  sold.  T\e 
Hercules,  11  P.  D.  10.  See  also  The 
Anna  Helena,  5  Asp.  61. 

(m)  See  the  cases  cited,  infra,  p.  285,  n. 
(«).  See  also  Order  L.,  rules  2, 3  (658, 659). 

(«)  Order  LIL,  rule  10  (705).  In  an 
action  of  damage,  unless  the  Court  or  a 
judge  otherwise  orders,  the  solicitor  for 
the  plaintiff  must  within  seven  days  after 
the  commencement  of  the  action,  and 
therefore  before  it  can  be  known  whether 
the  action  will  proceed  as  a  default  action, 
file  a  preliminary  act.  See  Preliminaiy 
Act,  posty  Chapter  PR0CEBDIN6S  IK 
Damage  Causes  ;  and  Order  XIX.,  rale 
28  (224).    R.  S.  C,  August,  1898,  rule  1. 

(p)  The  notice  of  motion  must  be  filed 
three  days  at  least  before  the  hearing  of 
the  motion,  unless  leave  be  given  to  the 
contrary.  Order  Lll.,  rule  10  (7a5).  If 
more  actions  than  one  are  pending  against 
the  same  property,  the  solicitor  tiling  the 
notice  of  motion  should,  before  he  files  it, 
serve  a  copy  of  it  on  all  the  partieB 
in  the  other  actions.  See  Order  LI  I., 
rule  10  (706).    The  service  should  when 
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the  property  sold.  At  the  same  time,  such  affidavits  (jt?)  as  may  be 
necessary  to  show  that  no  appearance  has  been  entered,  and  that  an 
immediate  sale  of  the  property  would  be  advisable  (^),  should  be  filed 
together  with  the  usual  minute  (r).  A  stamp  of  5^.  in  respect  of  filing  the 
notioe  of  motion,  and  a  stamp  of  bs.  for  each  affidavit  filed,  must,  in 
actions  proceeding  in  London  or  in  the  district  registries  at  Liverpool  or 
Manchester,  be  affixed  to  the  minute  (s). 

On  the  next  motion  day,  after  the  expiration  of  three  days  (/)  from  the  Motion  for 
filing  of  the  notice  of  motion,  a  motion  may  be  made  in  Court  by  counsel  that  ^"^'*  ?* 
the  property  be  appraised  and  sold.    If  the  judge  is  satisfied  that  a  sale  at  and^le. 
that  stage  of  the  proceedings  is  advisable,  he  will  order  the  property,  with 
or  without  previous  notice,  to  be  appraised  and  sold,  and  the  proceeds  to  be 
paid  into  Court  (u).    But  this  order  will  be  made  without  prejudice  to  the 
rights  of  any  other  claimants  who  may  be  entitled  to  priority,  if  at  the  time 
application  on  their  behalf  is  made  to  the  Court  (2;).    The  plaintiff's  Proceeds 
solicitor,  in  order  to  carry  out  the  order  for  sale,  must,  after  having  com-  ^^^^g^^  ^^^ 
plied  with  any  directions  the  judge  may  have  given  as  to  notice,  apply  at 
the  principal  registry  in  London  cases,  and  in  other  cases  in  the  district 
r^istry  where  the  suit  is  pending,  for  a  commission  of  appraisement  and 
sale  (y),  and,  unless  the  Court  or  a  judge  otherwise  orders,  must  deliver 
the  same  to  the  marshal  to  be  executed  by  him  (z).    The  marshal,  having 
executed  the  commission,  pays  the  proceeds  into  Court  (a). 

In  all  cases,  both  where  the  property  has  been  sold  in  the  manner  above-  Proceedings 
mentioned  during  the  progress  of  the  suit,  and  also  where  it  still  remains  ^^^^^. 
under  arrest  (b)y  the  plaintiff's  solicitor  may,  after  the  expiration  of  eight 


necessary  be  verified  by  an  affidavit.  See 
Order  LXVIL,  rule  14  (1026)  ;  and  Order 
LXVII..  rule  9  (1020). 

(/>)  See  Order  XXXVIII.,  rule  1  (521). 
which  provides  that  upon  any  motion 
evidence  may  be  given  by  affidavit.  As  to 
affidavits  generallv,  see  Order  XXXVIII.. 
rule  1—19  (621—639)  ;  and  Order 
XXXVII.,  rule  2  (484),  aUowing  evidence 
in  de£ault  actions  in  rem  to  be  given  on 
affidavit.  Such  affidavits  are  not  to  be 
printed  unless  the  Ck)urt  or  a  judge 
otherwise  orders.  Order  XXXVIII., 
rule  30  (650). 

(^)  In  a  case  where  the  marshal  re- 
ported  that  it  was  advisable  that  the 
property  should  be  sold  at  once,  the  judge 
ordered  a  sale,  although  the  application 
for  the  sale  was  not  supported  by  an  affi- 
davit alleging  that  the  sale  was  advisable. 
Tks  Hercules,  11  P.  D.  10. 

(r)  Order  LXVL,  rules  8  and  9  (1010 
and  1011) ;  and  tvpra,  p.  265.  It  will  be 
sufficient  to  state  the  nature  of  aU  the 
documents  in  one  minute  ;  for,  as  before 
stated,  the  practice  is  to  aUow  any 
number  of  documents  to  be  filed  with 
one  minute. 

(#)  As  to  these  stamps,  see  S.  C.  Fees 
Order,  Jan.,  1884,  Na  36;  Fees  Order, 
July,  1884  ;  and  tupra,  p.  265. 

(0  Older  LIL,  rule  10  (705).    As  to 


how  these  days  are  to  be  computed,  see 
Order  LXIV.,  rules  2  and  3  (962  and  963). 

(u)  See  Th£  Kathlrm,  L.  R.  4  A.  &  E. 
271  ;  Ckntrique  v.  /iwr?>,  L.  R.  4  E.  &  I. 
at  p.  428  ;  TJw  Anna  Helena,  5  Asp.  61, 
142  ;  77*^  Hercules,  11  P.  D.  10.  See  also 
Tiie  Jeff,  DavU,  L.  R.  2  P.  C.  19 ;  ne 
AHhnr,  Adm.  Div.,  Feb.  18,  1901.  As  to 
the  old  practice,  see  The  CoitcepUon,  2 
Hagg.  175.  Cargo  arrested  for  freight 
can,  in  a  fit  case,  be  sold  before  the 
hearing.     TIte  Gettysburg,  6  Asp.  347. 

(it)  See  jfost,  D18TBIBUTION  OP  Peo- 

CBSDB. 

(jy)  See    the  form    in    Appendix    U., 
No.  16,  to  the  R.  S.  C,  1883. 
(z)  Order  LI.,  rule  14  (693). 
(a)  Order  LI.,  rule  16  (694) ;  and  see 

APPRAISBM ENT  *,   SaLB,  JWst 

(ft)  The  proper  practice  is  that  the  pro- 
perty sought  to  be  condemned  in  any  action 
should  be  under  arrest  by  warrant  taken 
out  in  that  action  at  the  time  when  ihe 
plaintiff's  claim  is  pronounced  for,  and  the 
Court  so  intimated  in  27te  Icania,  Adm. 
Div.,  May  24,  1897  (Fol.  189),  a  default 
action  of  wages  where,  in  the  circum- 
stances, the  Court  gave  the  plaintiff 
judgment  for  his  claim,  though  only  a 
caveat  release  had  been  entered  in  the 
action  in  which  such  claim  was  made. 
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days  from  the  Bervice  of  the  writ  (c),  if  no  appearance  has  then  been  entered 
in  the  action,  and  the  writ  has  been,  within  three  days  of  the  service  thereof, 
indorsed  with'an  indorsement  of  service  {d)y  proceed  to  file,  in  the  Admiralty 
Registry,  or  the  district  registry  where  the  action  is  proceeding,  an 
affidavit  of  the  service  of  the  writ,  and  also,  if  the  writ  be  not  specially 
indorsed  with  a  claim  in  contract  for  payment  of  a  debt  or  liquidated 
demand  in  money,  a  statement  of  claim  {e).  The  affidavit  of  service  most 
state  when,  where,  and  how,  and  by  whom  the  service  of  the  writ  was 
effected  (/),  and  also  the  day  on  which  the  indorsement  of  service  on  the 
writ  was  made  {g) ;  and  there  mnst  be  annexed  to  it,  as  an  exhibit,  the 
original  writ  in  the  action  (h).  The  nsnal  minnte  should  be  filed  with  the 
affidavit  of  service  and  the  statement  of  claim,  if  there  is  a  statement  of  claim. 
Where  the  affidavit  of  service  and  statement  of  claim  are  filed  at  the  same 
time  (»),  only  one  minute,  if  filled  up  so  as  to  refer  to  both  documents,  need  be 
filed  ;  but  in  London  cases  stamps  amounting  to  10s,  must  be  placed  on  the 
minute  filing  them.  In  such  cases,  if  the  affidavit  and  statement  of  claim  are 
filed  at  different  times,  a  stamp  of  bs.  must  be  placed  on  each  minute  used. 
Either  impresised  or  adhesive  stamps  may  be  used  (A;).  Upon  the  filing  of 
the  affidavit  of  service,  and,  if  the  writ  has  not  been  specially  indorsed  (Q, 
of  the  statement  of  claim,  the  action  then  proceeds  as  if  an  appearance  hail 
been  entered.  But  this  rule  [Order  XIIL,  rule  12  (112)]  is  declared  to  be 
subject,  as  to  actions  where  "  an  account  is  claimed,*'  to  the  provisions  of 
Order  XY.  (m).  Accordingly,  in  all  ordinary  actions,  in  case  no  appearance 
has  been  entered,  the  plaintiff's  solicitor  is  entitled,  after  the  expiration  of 
ten  days  from  the  filing  of  a  statement  of  claim  in  an  action  where  a 


(<?)  Inclusive  of  the  day  of  the  service. 
See  B.  S.  C,  1883,  Appendix  A.,  pt.  i., 
Form  No.  11. 

(d)  See  Order  IX.,  rule  15  (62). 

(^)  Order  XIII.,  rule  12  (112) ;  Order 
III.,  rule  6  (16)  ;  see^o*f,  Chapter  Plead- 
ings :  Statement  of  Claim.  Where  in 
a  default  action  in  rem  for  necessaries, 
the  plaintifE  had  complied  with  all  the 
formalities  entitling  him  to  judgment  save 
delivery  of  a  statement  of  claim,  but  the 
writ  of  summons,  though  not  specially 
indorsed,  set  forth  particulars  of  the  claim 
in  the  action,  the  Court  pronounced  for 
the  claim  by  default.  The  HtUda^  6  Asp. 
244. 

(/)  Order  LXVII.,  rule  9  (1020)  ;  and 
Order  XIU.,  rule  12  (112). 

(j)  Older  IX.,  rule  15  (62).  This  in- 
dorsement of  service,  which  must  state 
the  day  of  the  month  and  week  of  the  ser- 
vice, mast  be  made  within  three  days  at 
most  after  the  service  of  the  writ,  other- 
wise the  plaintiff  is  not  to  be  at  liberty 
in  case  of  non-appearance  to  proceed  by 
default.  Ih.  The  form  of  affidavit  of 
service  which  is  used  in  practice  is,  mutatis 
mutandi'tty  the  same  as  the  form  of  the 
affidavit  of  the  service  of  a  summons 
which  is  prescribed  by  the  forms  appended 
to  the  Kules  of  1883  (Appendix  B.,  No.  23) ; 
and  the  latter  form  refers  to  the  original 
summons  as  an  exhibit.    In  the  case  of 


Tfie  Eppoi,  32  W.  B.  154,  a  default  action 
in  rem^  which  had  been  instituted  before 
the  Rules  of  1883  came  into  operation,  it 
appeared  that  an  affidavit  of  service  of 
the  writ  had  been  filed  without  the  original 
writ  having  been  annexed  thereto,  and 
the  judge  refused  to  pronounce  for  the 
plainti£rs  claim,  except  subject  to  the 
original  writ  being  brought  into  the 
registry  and  annexed  to  the  affidavit  of 
service.  As  to  the  effect  geneially  of 
non-compliance  with  the  R.  8.  C,  see 
Older  LXX.,  rule  1  (1037)  ;  and  JPetfy  v. 
Daniel,  34  Ch.  D.  172.  And  see  Order 
LXIV.,  rule  7  (967),  empowering  the 
Court  or  a  judge  to  enUu^  the  time 
appointed  by  any  of  the  R.  8.  C,  not- 
withstanding the  time  appointed  has 
expired. 

(/O  n£  Eppoi,  32  W.  R.  154. 

(t)  Where  this  it  done,  the  time  within 
which  the  action  may  be  set  down  for 
hearing  is  shortened.  See  pott,  p.  287, 
n.  (r). 

(*)  8.  C.  Fees  Order,  Jan.,  1884,  No.  35  ; 
Fees  Order,  Julx,  1884. 

(0  Under  Order  III.,  rule  6  (16). 

(m)  But  it  may  be  doubted  whether 
the  provisions  of  Order  XV.  are  applicable 
to  Admiralty  actions,  where  the  usual 
practice  is  to  refer  the  accounts  to  the 
registrar  and  merchants  after  the  hearing. 
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statement  of  claim  has  been  filed  (n),  and  of  ten  days  from  the  time 
limited  for  appearance  bv  the  writ  in  an  action  where  the  writ  is  specially 
indorsed,  to  take  proceediues  to  place  the  action  on  the  list  to  come  before 
the  judge  for  hearing  and  judgment  {o). 

The  rules  give  no  satisfactory  directions  as  to  the  proceedings  to  be 
taken  in  order  to  place  the  action  on  the  list  for  trial  {p),  but  the  proper 
course  is  settled  to  be  as  follows  :  The  plaintiff's  solicitor  should  file  in  the 
registry  or  district  registry  where  the  suit  is  pending  a  notice  of  trial,  the  Notice  of 
same  in  form  as  if  the  action  were  defended.  No  precipe  to  lead  to  the  entry 
of  the  action  for  trial  need  be  filed,  the  notice  of  trial  being  treated  as  the 
prcecipe  to  lead  to  the  entry  of  the  action  for  hearing  {q).  The  order  as  to 
Supreme  Court  fees  of  January,  1884,  requires  that  a  Court  fee  of  2/L  Court  fee. 
should  be  paid  on  setting  down  the  cause  for  hearing,  and  such  fee  must, 
except  in  actions  proceeding  in  those  district  registries  where  Court  fees 
generally  are  paid  in  money,  be  impressed  on  the  notice  of  trial  filed  in  the 
r^istry  or  district  registry.  The  case  will  then  come  on  like  a  short  cause 
in  Chancery  on  or  after  an  appointed  day,  ten  days  at  least  after  the  filing 
of  the  notice  of  hearing  (r). 


(n)  Exoept  in  damage  cases  heard  on 
the  preliminary  acts  alone,  it  is  the  usnal 
practice  for  statements  of  claim  to  be 
delivered  in  Admiralty  actions. 

(o)  This  has  been  decided  to  be  the 
effect  of  the  rule  [Order  XIIL,  rule  13 
(1 13)1,  that  "  the  action  may  proceed  as  if 
the  plaintiff  had  appeared/'  The  Spero 
Expeeto,  32  W.  R.  524 ;  The  Avenir,  32 
W.  B.  755,  9  P.  D.  84.  See  Order  XXI., 
rules  6,  7  (239,  240)  ;  Order  XXVII., 
rule  13  (306) ;  Order  XXXVI.,  rule  11 
(435).  The  practice  under  the  present 
rules  of  Court  conforms  in  principle  with 
the  practice  under  the  Admiralty  Court 
Bules  of  March,  1871,  under  which  the 
petition  in  a  default  cause  might  be  filed 
twelve  days  after  the  service  of  the  war- 
rant, and  the  cause  was  set  down  for 
hearing  twelve  days  after  the  petition 
had  been  filed.  See  The  Polymede,  1 
P.  D.  121  ;  The  Sfaotoria,  2  P.  D.  3  ; 
Admiralty  Court  Bules  of  1871,  rule  4. 

Under  the  practice  of  the  Court  of 
Admiralty  prior  to  April,  1871,  an  unde- 
fended cause  in  ren^  or,  as  it  was  some- 
times called,  a  cause  in  pcBnam^  could  not 
be  set  down  for  hearing  until  the  pro- 
ceeds were  in  Court.  It  was  considered 
that  until  the  sale  there  had  not  been 
suiSScient  notice  of  proceedings.  But  in 
the  case  of  The  Lady  Bleuington,  34  L.  J. 
Adm.  73,  the  master  of  the  ship,  in  con- 
tempt of  the  warrant,  sailed  out  of  the 
juriadiction,  and  the  judge  allowed  the 
cause  to  be  set  down  for  hearing;  and 
the  Admiralty  Court  Bules  of  March, 
1871,  introduced  the  practice  of  selling 
the  property  in  default  causes  after  the 
hearing. 

In  default  actions  in  rem  the  property 
proceeded  against  has,  under  the  present 
practice,    ordinarily   been    arrested   by 


warrant,  and  is  under  the  arrest  of  the 
Court  at  the  time  the  plaintiff's  claim  is 

?ronounced  f  or  ;  but  in  TJie  Nautlk,  [1896] 
'.  121,  where,  after  service  of  the  writ, 
the  vessel  proceeded  against  was  clandes- 
tinely taken  out  of  the  jurisdiction  before 
she  coald  be  arrested,  the  Court,  the 
usual  time  having  elapsed  since  the  date 
of  the  service  of  the  writ  of  summons  to 
entitle  the  plaintiff  to  have  the  suit  heard, 
pronounced  for  the  plaintiff^s  claim  with 
costs 

(;?')  See  Order  XXXVI.,  rule  11  (435), 
rule  15  (439);  Order  XXIX.,  rule  16(337); 
and  poit.  Order  LXVII.,  rule  4  (1016), 
authorizes  the  filing  of  notices  in  the 
registry  in  the  absence  of  any  address  for 
service.  The  notice  of  trial  should  be  in 
the  form  given  in  B.  S.  C,  Appendix  B., 
No.  16,  with  such  variations  as  circum- 
stances may  require.  Order  XXXVI., 
rule  13  (437) ;  B.  8.  C,  1884,  rule  4  ;  The 
S/actitria,  2  P.  D.  3.  See  The  Arenir, 
9  P.  D.  84.  See  also  Order  XXIX., 
rule  16  (337),  which  in  default  cases, 
where  a  caveat  warrant  has  been  entered, 
makes  express  provisions  for  having  the 
case  placed  on  the  list  for  hearing. 

(^)  Order  XXXVI.,  rule  15  (439)  ; 
Appendix  G.,  No.  22.  See  potty  Chapter 
Rearino 

(r)  Order  XXVII.,  rule  11  (304),  pro- 
vides in  terms  that  in  all  actions  other 
than  those  in  the  preceding  rules  of  the 
Order  mentioned  (and  Admiralty  actions 
are  not  there  expressly  mentioned),  if  the 
defendant  makes  default  in  delivering  a 
defence,  the  plaintiff  may  set  down  the 
action  on  motion  for  judgment,  and  such 
judgment  shall  be  given  as  upon  the  state- 
ment of  claim  the  Court  or  a  judge  shall 
consider  the  plaintiff  to  be  entitled  to. 
It  was  at  first  supposed  that  under  this 
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Filing  proofs. 


On  an  application  on  a  substantive  motion  or  sammons  (s),  the  Court 
or  a  judge  may,  it  would  seem,  even  in  an  undefended  action,  appoint  that 
the  trial  shall  take  place  at  any  time  the  Court  or  a  judge  shall  think  fit, 
and  may  dispense  with  the  giving  of  notice  of  trial,  or  abridge  the  time 
for  giving  such  notice  (/). 

At  the  time  of  giving  notice  of  trial,  the  plaintifiTs  solicitor  should  file 
proofs,  if  he  has  not  before  filed  any,  or  further  proofe  if  the  proofs  already 
filed  are  not  sufficient  (u).    If  more  actions  than  one  are  pending,  the 


rule  a  defendant  who  had  not  appeared, 
but  who  under  Order  XIII.,  rule  12  (112), 
was  to  be  treated  as  if  he  had  appeared, 
might  be  regarded  as  a  defendant  who 
had  made  default  in  delivering  a  defence, 
and  that  judgment  might  be  given  on 
motion.  But  it  is  clear  that  Order 
XXVII.,  rule  11  (304),  cannot  apply  to 

Eroceedings  in  rem  where  a  defendant 
as  not  in  fact  appeared,  because  it  would 
be  contrary  to  all  established  principles 
to  give  judgment  in  such  a  case  without 
proof  of  the  plaintiff's  claim,  and  Order 
XIII.,  rule  13  (113),  indicates  clearly  that 
in  Admiralty  actions  in  rcnif  before  pro- 
noimcing  for  the  plaintiff's  claim,  the 
judge  must  be  satisfied  that  it  is  weU 
founded.  See  Order  XXXVII.,  rule  2  (484). 
See  also  The  ^actoria,  2  P.  D.  3,  which 
was  decided  on  Schedule  I.,  Order  XXIX., 
rule  2,  of  the  Judicature  Act,  1 875.  Default 
actions  in  rein  are  in  the  usual  course,  in  ac- 
cordance with  the  practice  in  force  before 
the  Judicature  Act,  1875,  heard  on  affi- 
davits, and  after  notice  of  hearing  filed  in 
the  registry.  Tfuf  Spero  ExpectOfS2  W.  R. 
624 ;  The  Arenir,  32  W.  R.  755,  9  P.  D. 
84.  It  follows  that  under  the  present 
practice  the  time  considered  to  be  the 
least  time  necessary  to  elapse  before 
judgment  can  in  ordinary  circumstances 
be  obtained  in  default  actions  in  ran  is 
twenty-nine  days  (i.i\,  appearance  eight 
days  ;  filing  statement  of  claim  one  day  ; 
waiting  for  defence  ten  days  ;  notice  of 
hearing  ten  days). 

(#)  See  The  Arenir,  32  W.  R.  755, 
9  P  D.  84 

(t)  Order  LXIV.,  rule  9  (969).  But 
such  a  motion  would  probably  only  be 
granted  in  a  default  action  in  very  special 
circumstances. 

(«)  If  proofs  are  filed,  a  minute  stamped 
with  a  08.  stamp  (impressed  or  adhesive) 
for  every  document  other  than  an  exhibit 
to  which  the  minute  relates,  must  in 
London  cases  be  filed  along  with  them. 
S.  C.  Fees  Order  of  Jan.,  1884,  No.  35  ; 
Fees  Order,  July,  1884.  The  Court  will 
not  go  out  of  its  way  to  protect  the 
interests  of  persons  who  do  not  appear. 
See  The  Aflna  van  Llnge,  Swa.  515.  In 
actions  of  possession  proceeding  by  default, 
whether  only  possession  of  the  vessel  is 
claimed,  or  whether  the  Court  is  asked  to 
direct  the  ship  to  be  sold  under  the  pro- 
TisioBS  of  the  8th  section  of  the  Admiralty 


Act,  1861,  the  proceedings  now  follow  the 
rules  laid  down  for  de&ult  proceeding» 
in  other  suits.  Under  certain  of  the 
Admiralty  Court  Rules  of  1859  in  force 
till  April,  1871,  the  practice  in  causes  of 
possession  where  a  sale  of  the  vessel  was 
not  claimed  differed  from  the  proceedings 
in  other  cases.  See  Admiralty  Court  Rules, 
1859, 24, 25, 26  ;  and  the  1st  edition  of  this 
work,  p.  207.  In  the  case  of  The  Spero 
Expecto^  32  W.  R.  524,  an  action  of  damage 
in  rem.  by  default,  instituted  on  behalf  of 
the  owners  of  the  vessel  Undine  against 
the  vessel  SjMiro  Expecto^  and  the  first 
action  in  rem,  by  default  tried  under  the 
new  rules,  the  writ  was  issued  on  the  16th 
October,  1883,  before  the  Rules  of  1883 
came  into  force,  the  writ  was  served  and 
the  vessel  arrested  by  warrant  on  the  10th 
of  November,  1883,  and  on  the  24th  of 
November,  1883,  a  preliminary  act  on 
behalf  of  the  plaintiff  and  a  statement  of 
claim,  together  with  an  affidavit  of  service, 
were  filed  in  the  registry,  pursuant  to  Order 
XIX.,  rule  28  (224),  and  Order  XIII^ 
rule  12  (112).  Affidavits  verifying  the 
allegations  in  the  statement  of  claim  were 
subsequently  filed  in  the  registry,  and  on 
the  12th  December,  1883,  the  solicitors 
for  the  plaintiff  gave  notice  of  motion 
that  on  the  18th  December,  1883,  the 
judge  would  be  moved  by  counsel  in 
Court  to  pronounce  for  the  plaintiff's 
claim  for  damage,  and  to  condemn  the 
vessel  Spero  Expecto  in  the  said  damage 
and  in  costs,  and  to  refer  the  said  claim 
to  the  registrar,  assisted,  if  necessary,  by 
one  merchant,  to  report  the  amount 
thereof,  and  to  order  the  said  vessel  to  be 
sold.  The  action  came  on  to  be  heard  on 
December  18,  1883,  and  the  judge,  Mr. 
Justice  Butt,  after  hearing  the  affidavits 
read,  granted  the  motion.  The  same  pro- 
cedure has  been  followed  in  all  subsequent 
cases,  except  that  ten  days*  notice  of  hear- 
ing has  be^n  required  to  be  filed  in  the 
registry,  and  the  action  entered  for  hearing 
in  the  usual  way.  See  supra^  p.  287. 
Order  XXVII.,  rule  15  (308),  provides 
that  any  judgment  by  de^lt  may  be  set 
aside  by  the  Court  or  judge  upon  such 
terms  as  to  costs  or  otherwise  as  such 
Court  or  a  judge  may  think  fit.  It  is, 
however,  extremely  unlikely,  when  the 
great  inconvenience  is  considered  that 
would  ensue  if  an  attempt  were  made  to 
set  aside  the  judgment  in  a  default  action 
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solicitor  for  the  plaintiff  in  each  shoald  file  his  proofs  within  the  same 
period.  In  undefended  actions  the  evidence  may  be  given  on  affidavit  (x), 
and  it  is  unnecessary,  unless  the  Court  or  a  judge  shall  otherwise  order,  to 
have  the  written  proofs  or  statement  of  claim  printed  (y).  If  there  are 
several  undefended  actions  pending  against  the  same  property,  they  may  be 
brought  on  to  be  heard  together  (z). 

When  the  case  is  before  the  judge,  at  the  hearing  the  judge 
may,  if  he  is  satisfied  on  the  evidence  that  the  plaintiff's  claim 
is  well  founded,  pronounce  for  the  claim,  with  or  without  a  reference 
to  the  Admiralty  registrar^  or  to  the  Admiralty  registrar  assisted  by 
merchants  (a),  and  may  at  the  same  time  (if  the  property  has  not  been 
already  appraised  and  sold)  order  it  to  be  appraised  and  sold  (6),  with  or 
without  previous  notice  (r),  and  the  proceeds  to  be  paid  into  Court,  or  may 
make  such  other  order  as  he  shall  think  just  {d).  The  Court  fees  (e)  and  pro- 
cedure on  taking  out  a  summons  to  fix  an  early  day  for  the  hearing  or 
trial  of  the  action,  or  of  giving  notice  of  motion  for  that  purpose,  are  the 
same  as  in  the  case  of  other  summonses  or  motions  (/).  Where  the 
action  before  the  judge  is  an  action  of  possession,  the  judge  may,  if  the 
claim  is  well  founded,  decree  possession  of  the  vessel  accordingly  (g), 

2.  In  actions  where  a  caveat  warrant  has  been  taken  out,  and  the  property 
has  not  been  arrested, — Where  a  caveat  against  the  issue  of  a  warrant  has 
been  entered,  if  the  party  on  whose  behalf  the  caveat  has  been  entered  has 
not,  after  the  expiration  of  twelve  days  froiu  the  filing  of  the  ji?r(»c^«  for 


Hearing. 
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fix  an  early 
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Default  of 
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not  been 
arrested. 


in  rem  where  the  property  had  been  sold 
by  the  Ck)urt  to  a  purchaser  under  what 
has  hitherto  been  held  an  indefeasible 
title,  that  the  powers  given  by  this  rule 
could  ever  in  practice  be  put  in  force  with 
r^ard  to  such  actions. 

(a?)  Order  XXXVII.,  rule  2  (484). 
This  rule  does  not  mean  that  it  is 
optional  to  the  plaintiff  whether  he  will 
bring  in  any  affidavits  at  all,  but  it  allows 
of  the  plaintiff  proving  his  case  either  by 
oral  evidence  or  by  affidavit.  Affidavits 
may  be  sworn  to  either  in  print  or  in 
manuscript,  or  partly  in  print  and  partly 
in  manuscript.  Order  LXVI.,  rule  4 
(lOOH).  It  may  happen  that  the  affidavit 
to  lead  warrant  is  sufficient  evidence  to 
establish  the  claim,  and  that  it  is  imneces- 
sary  to  file  any  other  proof. 

(y)  Order  XXXVIII.,  rule  30  (550). 

(z)  Under  the  former  practice,  where 
there  were  several  claimants  in  pari 
conditioner  and  the  decrees  entered  in  the 
suits  were  unconditional,  the  Court  would, 
under  some  circumstances,  encoura^  the 
suitor  who  had  actively  enforced  his  remedy 
by  giving  him  a  preference.  ThsWUliaviF, 
Safford,  Lush.  69  ;  The  India,  32  L.J.  Adm. 
186 ;  'JU  Africano,  [1894J  P.  141,  at  p.  149. 
And  see  The  Clara,  Swa.  1  ;  Ihe  Saracen, 
2  W.  Rob.  463  ;  6  Moo.  P.  C.  G.  75  ;  Ths 
Desdemona,  Swa.  168.  The  present 
practice,  however,  is  for  the  decrees  in 
actions  of  necessaries  (the  only  Admi- 
ralty actions  in  which  in  practice  several 
claims  of  a  like  nature  usually  occui)  to 

A.P. 


be  conditional,  that  is,  "  without  prejudice 
to  other  claims  agamst"  the  vessel  pro- 
ceedKi  against,"  and  reserving  all  questions 
as  to  the  priority  of  such  claims'*;  and  in  a 
recent  case  where  two  actions  of  neces- 
saries originally  instituted  in  the  High 
Court,  and  three  actions  of  necessaries 
transferred  from  a  County  Court,  were 
pending  against  the  proceeds  of  the  same 
vessel,  I  he  Court,  though  judgments  prior 
iu  date  to  the  judgments  in  the  High 
Court  actions  had  been  pronounced  in 
the  actions  transfeiTed  from  the  County 
Court,  held  thai  the  claimants  in  all  the 
actions  of  necessaries  were  entitled  to  be 
paid  out  of  the  proceeds  of  the  vessel  pro 
rdta  ;  the  res  being  in  the  possnssion  of 
the  Court  not  only  for  the  first  plaintiff, 
but  also  for  at  least  all  creditors  of  the 
same  class  who  should  assert  their  claims 
before  any  unconditional  decree  was 
pronounced.    77ie  A  frioano,  ^  1 894  ]  P.  1 4 1 . 

('z)  The  Court  will  not  in  an  undefended 
case  refer  the  claim  in  the  action  to  the 
registrar,  or  the  registrrtr  assisted  by 
merchants,  for  assessment  before  judgment. 
The  Tttla,  7  Asp.  32. 

(h)  See /7o<  Sale;  Appraisement. 

(c)  See  supra,  p.  283. 

(ji)  Order  XJIl.,  rule  13  (113). 

le)  S.  C.  B'ees  Order,  January,  1884, 
No.  62  ;  Fees  Order,  July,  1884 

(/)  See  post,  Chapter  Motions  and 
Summonses. 

(^)  For  the  form  of  decree,  see  R.  S.  C, 
Appendix  H.,  No.  9. 
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the  caveat  oontaining  the  undertaking  of  the  plaintiff  or  his  solicitor  to 
enter  an  appearance  in  any  action  commenced  against  the  property,  and 
to  give  bail  or  pay  money  into  Coort  in  sach  action,  complied  with  the 
terms  of  his  undertaking  (^),  the  plaintiff  may  proceed  with  the  action 
by  default,  and,  on  filing  his  proofs  in  the  registry,  may  have  the  action 
placed  on  the  list  for  hearing  (t).  Where  an  action,  which  has  been  set 
down  for  hearing  in  this  way,  comes  before  the  judge,  the  judge,  if  he  is 
satisfied  that  the  claim  is  well  founded,  may  pronounce  for  the  amount 
which  appears  to  him  to  be  due,  and  may  enforce  the  payment  thereof  by 
attachment  against  the  party  on  whose  behalf  the  caveat  has  been  entered, 
and  by  the  arrest  of  the  property,  if  it  then  be,  or  thereafter  come,  within 
the  jurisdiction  of  the  Court  {k).  But,  as  in  cases  where  this  method  of 
procedure  has  been  adopted  the  judgment  is  only  in  the  nature  of  a  judg- 
ment against  the  defendant  on  whose  behalf  the  caveiU  has  been  entered, 
it  seems  that  the  property  cannot  be  sold,  nor  can  any  final  judgment  be 
pronounced  absolutely  affecting  the  rights  of  other  persons  interested  in  the 
property  until  the  writ  in  the  action  has  been  served  and  similar  steps 
taken  to  those  required  in  other  actions  in  rem  where  the  property  has  been 
arrested  (Q. 


Sect.  6. — Release  on  Bail,  and  Payment  of  Money  into  Cdtwt 

in  lieu  of  Bail. 

Except  in  cases  where  the  defendant,  by  taking  out  a  caveat  against  the 
issue  of  a  warrant,  has  undertaken  to  give  bail  or  pay  money  into  Courts  it 
is  not  necessary  that  he  should  give  bail  or  pay  money  into  Court,  for  the 
property  may  remain  under  arrest  during  the  whole  of  the  proceedings  in 
the  suit,  and  the  practice  is  the  same  as  regards  a  plaintiff  against  whose 
property  proceedings  have  been  instituted  by  way  of  counterclaim.  Yet, 
as  it  is  usual  for  a  defendant  who  has  appeared  to  the  action,  and  for  a 
plaintiff  whose  pmperty  has  been  arrested  to  answer  the  defendant's 
counterclaim,  to  give  bail  or  pay  money  into  Court  at  an  early  stage  of  the 
suit,  it  will  be  convenient  to  consider  the  practice  coDceming  bail,  and  the 
pnyment  of  money  into  Court  in  lieu  of  bail,  before  proceeding  further  ta 
trace  the  progress  of  the  suit.  The  first  part  of  this  section  will  he  devoted 
to  bail,  the  second  part  to  the  payment  of  money  info  Court  in  lieu  of  baUy 


ifi)  Order  XXIX.,  roles  12,  16  (338, 
337).  R.  8.  C,  1883,  Appendix  A., 
pt.  ii.,  No.  18,  where  the  form  of  the 
priBcipe  wiU  be  fonnd. 

(i)  Order  XXIX.,  role  16  (337).  It  is 
curious  that  in  this  rule  there  is  a  direc- 
tion as  to  when  the  action  may  be  placed 
on  the  list  for  hearing,  which  is  wanting 
in  the  corresponding  role  relating  to 
default  actions  where  the  property  is 
under  arrest  [Order  XIII.,  rule  12  (112)1 ; 
see  MUpray  p.  287,  n.  (</).  To  have  the 
action  placed  in  the  list  for  hearing,  the 
plaintiffs  solicitor  must  file  a  notice  of 
trial  in  the  registry,  in  the  manner  before 


described. 

(k)  Order  XXIX.,  rule  17  (338). 

{l)  See  supra,  p.  284.  And  see  Tke  CUy 
of  Mecca,  5  P.  D.  28,  at  pp.  33,  34,  where 
Sir  Robert  Phillimore  rcSfers  to  the  power 
of  the  Goart,  "  on  the  failure  of  the  owners 
to  pay  for  the  damage  adju'iged  to  be 
done  by  their  ship,"  to  arrest  that  ship 
and  enforce  the  judgment  against  the  ret 
by  sale  ;  and  The  Troubadour  (there  cited), 
in  1878,  where  the  Court  direct^  the 
issue  of  a  warrant  after  judgment  for  the 
purpose  of  enforcing  payment  of  an  award 
of  salvage.  See  also  The  Nelly  Schneider, 
3  P.  D.  162,  at  p.  155. 
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and  the  third  part  to  the  proceedings  for  obtaining  the  release  of  the 
property, 

1.  Bail: — flu  Bail  put  in  by  cUfendants, — If  a  defendant  wishes  to  avoid 
the  inconvenience  and  expense  of  having  his  property  detained  until  the 
termination  of  the  suit,  he  may  in  general,  at  any  time  after  appearance, 
have  the  property  released  on  giving  bail  (m). 

Bail  is  a  pledge  or  substitute  for  the  property  as  regards  all  claims  that 
may  be  made  against  it  by  the  plaintiff  in  respect  of  the  action.  It  is  to 
be  considered  as  a  security  not  for  the  amount  of  the  claim,  bnt  simply  for 
the  value  of  the  property  arrested  to  the  extent  of  the  claim  and  the  costs 
of  suit  (n). 

However  large  the  claim  in  the  action,  bail  cannot  be  required  to  a 
greater  amount  than  the  value  of  the  property  ;  but  bail  may  always  be 
exacted  to  the  full  value  of  the  property  where  the  claim  in  the  action 
equals  or  exceeds  that  value  (o),  except  in  a  cause  of  damage  where  the 
defendant  is  entitled  to  claim  the  benefit  of  the  statutory  limit  to  the 
owner's  liability  ;  in  such  a  case  bail  can  be  required  only  to  an  amount 
sufficient  to  cover  the  sum  fixed  by  statute,  together  with  interest  and  the 
costs  of  suit  (j9).     It  is  important  that  the  plaintiff  should  exact  bail  to  a 


Bail  is  a 
substitute 
for  the 
property. 


The  amount 
for  which 
bail  may  be 
required. 


(m)  A  defendant  who  appears  under 
protest  may  put  in  bail..  See  The  City  of 
Mecca,  5  P.  D.  28,  at  p.  29  ;  The  Marianne, 
[1891]  P.  180.  When  cargo  is  arrested 
for  freight,  the  owner  of  the  cargo,  where 
there  is  no  dispute  as  to  freight  being  due 
in  respect  of  it,  is  not  entitled  to  have  the 
•cargo  released  on  bail :  he  must  bring  in 
the  freight.  The  RoeeUff,  L.  R.  2  A.  &  E. 
363.  And  see  ITie  Ringdove,  Swa.  310  ; 
The  Gettysburg,  6  Asp.  847.  See  post, 
p.  302.  The  owners  of  cargo  arrested  in  a 
bottomry  suit  are  entitled  to  have  the 
cargo  released  on  giving  bail  for  the  value 
of  the  cargo  only  ;  but  in  all  cases  the 
bondholder  may  require  bail  to  the  full 
value  of  the  cargo.  Xostra  Seiwra  del 
Carmine,  1  Spks.  305.  The  practice  with 
reference  to  bail  in  actions  of  possession 
has  varied.  See  The  Peggy,  4  C.  Rob. 
306 ;  T7ie  Mary  or  Alexandra^  L.  R. 
1  A.  &  E.  335.  As  in  an  action  of  posses- 
.  sion  the  very  object  of  the  suit  is  *to 
obtain  actual  possession  of  the  ship  itself, 
it  would  seem  that  in  strictness  the  defen- 
dant has  no  right  to  substitute  bail  for 
the  ship.  But  by  the  consent  of  the 
parties  the  ship  will  be  released  on  bail 
being  given  to  an  amount  agreed  upon 
between  them.  See  Coote*s  Admiralty 
Practice,  24.  And  even  without  the  con- 
sent of  the  plaintiff  an  application  for  the 
release  of  the  ship  on  bail  will  be  acceded 
to  by  the  Court  where  it  is  possible  to  do 
so  without  defeating  the  object  of  the  suit. 
T*er  Sir  Robert  PhiTlimore,  in  the  case  of 
T%e  Gauntlet,  L.  R.  S  A.  &  £.  319,  where 
the  suit  was  under  the  Foreign  Enlistment 
Act,  and  the  vessel  was  ordered  to  be 
released  on  bail :  the  condition  of  the  bail 
bond  being  to  restore  the  vessel  and  her 
equipments,  or  the  value  thereof,  when 


ordered  by  the  Court  to  do  so.  So  also  in 
the  case  of  The  Ecangelistria,  2  P.  D.  241, 
243  ;  46  L.  J.  Adm.  1,  a  suit  of  possession 
against  a  foreign  vessel,  the  Court 
intimated  that  it  was  undesirable  that 
the  vessel  proceeded  against  should  remain 
under  arrest,  and  allowed  the  arrest  to  be 
removed  if  bail  was  put  in.  In  other 
cases  more  recently,  vessels  arrested  in 
suits  of  possession  have  been  released  on 
bail.  In  actions  of  restraint,  the  value 
of  the  plaintiff's  interest  generaUy  appears 
by  the  affidavit  to  lead  warrant,  ana  the 
ship  will  be  released  on  bail  being 
given  to  that  amount.  See  Pritchard's 
Admiralty  Digest,  voL  ii.  1555  (ed.  1887). 

(«)  The  Diichesse  de  Brabant,  Swa. 
264  ;  The  Kalanwzoo,  15  Jur.  885  ;  The 
Staffordshire,  L.  R.  4  P.  C.  194,  211. 

(o)  Where  the  suit  is  instituted  for 
an  amount  which  is  excessive,  the  Court 
may  order  the  claim  in  the  action  to  be 
reduce<l,  and  it  will  also  order  the  bail  to 
be  reduced.  The  St,  Olaf,  L.  R.  2  A.  &  E. 
360  ;  The  Chieftain,  32  L.  J.  Adm.  106  ; 
The  Duchesse  de  Brabant,  Swa.  264.  See 
The  Dundee,  1  Hagg.  125  ;  Tlie  Providence 
(A.D.  1766),  Marsden,  14.  Where  several 
persons  who  have  different  interests  in 
the  property  appear  to  defend  separately, 
it  seems  that  they  should  give  separate 
bail.  TJie  Royal  Arch,  Swa.  274.  As  to 
the  practice  concerning  the  consolidation 
of  actions  where  several  bail  bonds  have 
been  given,  see  Tlte  William  Hutty  Lush. 
25. 

(/?)  See  The  Northumbruj,  L.  R.  3  A. 
&  E.  6,  24  ;  TJi£  Sisters,  1  P.  D.  281.  See 
also  Smith  v.  Kirby,  1  Q.  B.  D.  131.  If 
the  amount  for  which  a  cause  of  damage 
is  instituted  exceeds  the  statutory  limit, 
the  defendant,  on  filing  an  affidavit  in 
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proper  amount,  because  where  bail  has  been  given,  the  property,  unless  it 
can  be  taken  in  execution  under  the  15th  section  of  the  Admiralty  Court 
Act,  1861  (^),  is  absolutely  released  from  all  claims  in  the  action,  and  if 
the  amount  of  bail  is  insufficient  to  cover  the  value  of  the  property,  the 
plaintiff  cannot,  under  ordinary  circumstances,  recover  in  the  action  more 
than  the  amount  of  bail,  nor  can  he  commence  a  fresh  action  against  the 
same  property  in  respect  of  the  same  cause  of  action  (r).  The  property 
released  on  bail  may  be  arrested  in  another  action  at  the  suit  of  another 
plaintiff  (s),  and  may  be  sold,  but  still  the  proceeds,  even  after  satisfying 
the  claim  in  the  second  action,  are  as  free  from  the  lien  of  the  plaintiff  in 
the  first  action  as  the  vessel  herself  (/). 

As  bail  by  defendants  {u)  is  usually  given  at  the  commencement  of  the 
suit,  and  it  is  of  importance  that  the  proceedings  in  reference  to  bail  should 
be  completed  promptly,  in  order  that  the  property  may  be  released  without 
delay,  it  would  be  attended  with  inconvenience  if  the  Court  were  obliged 
to  require  that  the  value  of  the  property  should  in  all  cases  be  accurately 

belonged  to  foreigners,  and  was  re-arrested 
for  the  balance  of  costs  dne  to  the  phun- 
tiff  under  the  power  of  issuing  execution 
given  to  the  Court  by  the  15th  and  22nd 
sections  of  the  Admiralty  Court  Act,  1861, 
but  the  Court  expressed  an  opinion  that 
the  re-arrest  could  have  taken  place 
under  the  old  law.  So^  too,  there  have 
been  several  instances  where  the  property 
proceeded  against  has  been  re-arrested  in 
consequence  of  the  bail  becoming  insol- 
vent. Per  Sir  Robert  Phillimore,  77ie  CUy 
of  Mecca,  6  P.  D.  28,  at  p.  34.  As  to  the 
American  law,  under  which  a  re-arrest  is 
never  allowed,  see  The  Thalen,  10  Blatch- 
ford  (2nd  Circ),  203,  3  Benedict,  327. 
See  TIte  Hei-o,  IS  W.  R.  927.  The  cases 
above  cited  must  be  now  considered  as 
referring  merely  to  arrest  by  virtue  of 
Admiralty  process  in  rem,  for  although  it 
is  clearly  laid  down  that  an  Admiralty 
action  in  rem  is  not  an  action  to  compel 
appearance  {The  Bold  Bucclengh,  7  Moo. 
P.  C.  C.  267),  the  Court  of  Appeal  has. 
recently  expressed  an  opinion,  not,  how- 
ever, it  is  submitted,  required  for  the  de- 
cision of  the  case,  that  where  a  defendant 
has  intervened  in  an  action  in  rem,  he  has 
thereby  rendered  everything  belonging  to 
himself,  including  the  property  released  on 
bail  in  the  action,  liable  to  be  taken  in 
execution  in  satisfaction  of  the  judgment 
recovered  against  him  in  the  suit.  See  The 
Gemma;  [1899]  P.  285;  and  svjtraj  pp. 
24,  87, 

(jg)  It  has  been  doubted  whether,  when 
two  or  more  actions  are  pending  against 
the  same  property,  the  aggregate  liability 
of  the  sureties  in  all  the  actions  can  be 
extended  beyond  the  value  of  the  property. 
See  T/te  Clara,  Swa.  6. 


the  damage  suit,  stating  the  tonnage  of 
his  ship,  and  that  the  collision  happened 
without  the  actual  fault  or  privity  of 
any  of  the  owners,  will,  if  these  facts 
are  not  denied  by  the  plaintiff,  be  en- 
titled to  have  the  ship  released  on  bail 
being  given  to  an  amount  sufficient  to 
cover  the  amount  of  the  statutory  limit, 
and  interest  and  costs.  See  77/^  SUtert, 
uhi  supra  ;  The  SJanHHvit  (5638)  ;  TJte 
George  and  Richard  {5Q72)  ;  Tfie  Camte$se 
(648U)  ;  The  Strathesk,  Adm.  Div.,  July  8, 
1884.  Of  course,  the  plaintiff  may  dis- 
pute the  facts  on  which  the  defendant's 
right  to  avail  himself  of  the  benefit  of  the 
provisions  of  the  statute  rests,  and  then 
bail  must  be  given  to  the  full  value  of  the 
property.  Concerning  bail  in  cross  actions 
of  damage,  or  to  answer  judgment  on 
counterclaims  by  defendants  in  damage 
suits,  see  pod,  Chapter  Proceedings  in 
Actions  of  Damage. 

(^)  See  T/ie  Gemma,  [1899]  P.  285 ;  and 
tvpra,  pp.  24,  87. 

(f)  "It  is  perfectly  competent  to  take 
bail  to  the  fuU  value,  but  the  effect  of 
taking  bail  is  to  release  the  ship  in 
the  action  altogether.  It  would  be  per- 
fectly absurd  to  contend  that  you  could 
arrest  a  ship,  take  bail  to  any  amount, 
and  afterwards  arrest  her  for  the  same 
cause  of  action.  The  bail  represents  the 
ship  ;  and  when  a  ship  is  once  released 
upon  bail,  she  is  altogether  released  from 
that  action."  Per  Dr.  Lushington,  The 
Kalaviazoo,  15  Jur.  885,  886.  See  TIw 
Nostra  Senora  del  Carmine,  1  Spks.  303  ; 
2%^r6wwc(mato,2Spks.208;  TIw  Volant, 
1  W.  Rob.  388 ;  The  Helene,  Br.  &  L. 
425.  And  see  TJie  Falk,  4  Asp.  592. 
There  may,  however,  be  cases  in  which 
the  Court,  in  its  discretion,  will,  where 
insufficient  bail  has  been  taken,  allow  the 
vessel  to  be  re-arrested,  and  order  further 
security  to  be  given.  Ttie  Flora,  L.  R. 
1  A.  &  E.  45  ;  The  Freedom,  L.  R.  3  A.  & 
E.  495,  where  the  vessel  proceeded  against 


it)  The  Wild  Banker,  Br.  &  L.  84 : 
2  N.  R.  402. 

(«)  As  to  bail  by  counterclaimants,  see 
pod,  p.  296,  and  Proceedings  in  Actions 
OF  Damage. 
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ascertained  before  bail  is  given.  It  therefore  became  a  common  practice 
in  the  Coort  of  Admiralty,  when  the  parties  coald  not  in  the  first  instance 
agree  upon  the  value  of  the  property,  to  gi^e  bail  to  the  amount  which  was 
named  in  the  pracipe  to  institute  as  the'  amount  in  which  the  action  was 
instituted  (x).  Thus  the  plaintiff  obtained  security  to  the  full  amount  to 
which  he  was  entitled,  and  neither  the  defendant  nor  his  sureties  were 
prejudiced,  because  when  bail  was  given  in  this  way  the  Court  would  not 
allow  it  to  be  enforced  beyond  the  actual  value  of  the  property,  whatever 
that  might  turn  out  to  be,  when  in  the  course  of  the  suit  it  was  subse- 
quently appraised,  or  its  value  was  otherwise  ascertained  (y).  Under  the  Amount  of 
present  practice  the  action  is  not  expressed  as  being  instituted  in  any  ^^^  ^3^*^^ 
specified  sum,  but  an  amount  made  up  of  the  amount  of  the  plaintifTs 
claim  and  an  additional  sum  to  cover  the  costs  of  the  action  is  usually 
indorsed  on  the  writ  (2:),  and  bail  is  commonly  put  in  for  the  amount 
so  indorsed. 

As  the  property  proceeded  against  will  be  released  from  arrest  on  bail  for 
the  amoant  of  the  claim  and  costs  being  given,  and  the  bail  will  not,  under 
ordinary  circumstances,  be  ordered  to  be  increased  if  it  should  turn  out 
that  bail  has  been  given  for  too  small  a  sum,  an  amount  amply  sufficient  to 
cover  the  claim  and  the  costs  likely  to  be  incurred  in  the  prosecution  of 
the  suit  should  be  named.  Care  should  be  taken,  however,  that  an 
exorbitant  sum  be  not  claimed,  as  the  Court  will  look  with  disfavour  upon 
such  a  proceeding  {a\  and  in  a  gross  case  may  in  consequence  show  its 
disapprobation  by  withholding  costs,  or  condemning  in  costs  {h). 


{x)  This  amount  was,  under  the  old 
practice,  stated  in  the  warrant.  The  form 
of  the  warrant  at  present  in  use  does  not 
provide  for  the  amount  of  the  claim  being 
stated  in  it.  See  K.  S.  C,  1883,  Appendix 
A.,  pt.  i.,  No.  17. 

(y)  *'  The  important  question  which  the 
Comt  has  to  ask  itself  is  this,  whether, 
from  the  mere  fact  of  bail  having  been 
given  for  the  full  amount  of  the  action, 
the  Court  is  to  consider  the  bail  as  bound 
to  the  full  extent,  or  merely,  as  in  ordinary 
cases,  to  the  value  of  the  ship  and  freight 
which  has  been  earned  on  the  voyage  ? 
I  apprehend  it  would  be  attended  with 
very  great  inconvenience  if  the  Court  were 
always,  on  occasions  like  these,  to  require, 
before  the  bail  was  given,  that  the  value  of 
the  ship  and  freight  proceeded  against 
should  be  accurately  ascertained ;  and 
there  have  been  many  cases  cited  at  the  bar 
where  bail  having  been  given  for  a  larger 
amount  than  the  value  of  the  property,  has 
been  reduced.  .  .  .  I  think  I  should  impose 
a  very  unjust  measure  if  I  were  to  hold, 
In  a  case  where  bail  has  been  given  to  a 
larger  amount,  that  the  party  is  bound  to 
that  full  extent,  and  not  merely  to  the 
value  of  the  ship  and  freight.  1  think  I 
am  bound  in  this  case  to  reduce  the 
amount  of  the  bail  to  the  value  of  the 
ship  and  freight."  Per  Dr.  Lushington, 
The  Dvclusse  de  Brabant ^  Swa.  265. 
"  Bail  is  taken  for  more  or  less  without 
ascertaining  whether  that  is  the  actual 


value  or  not,  leaving  that  matter  subject 
to  future  consideration."  The  Mellona,  6 
No.  Ca.  65  ;  and  see  ITie  Ma'ry  Caroline^ 
3  W.  Rob.  105  ;  The  Richmond.,  3  Hagg. 
431. 

(c)  R.  S.  C,  Appendix  A,,  pt.  i.,  No.  11 ; 
pt.  iii.,  sect,  vi.,  Nos.  1  to  15. 

(a)  lite  Earl  Orey,  1  Spks.  180 ;  The 
Graces^  8  Jur.  601  ;  Tlie  Temiscou4Ua,  2 
Spks.  211  ;  Tlie  George  Oardan,  9  P.  D. 
46,  32  W.  R.  596.  Before  the  coming 
into  operation  of  the  Judicature  Acts, 
300^.  was  the  sum  usually  fixed  in  the 
registry  to  cover  costs  in  an  action  of 
damage. 

(h)  If  it  should  appear  that  bail  has 
been  given  for  too  large  a  sum,  the  Court 
may  order  the  amount  of  the  claim  -to 
be  reduced  and  the  bail  to  be  reduced. 
The  Chieftain,  32  L.  J.  Adm.  106. 
See  Tlie  Victor,  Lush.  72.  In  an 
action  of  salvage,  where  a  plaintiff  had 
refused  to  consent  to  a  release  of  the 
property  arrested  until  bail  had  been 
given  in  1,800^.,  and  at  the  hearing  the 
Court  only  awarded  him  the  total  sum  of 
\hl.  as  salvage  reward,  and  condemned 
him  in  costs,  a  further  order  was  made 
that  he  should,  in  addition  to  the  costs  of 
the  suit,  pay  to  the  defendant  such  further 
sum  as  the  registrar  should  report  the 
defendant  had  expended  in  procuring 
baiL  The  Agamemnon,  5  Asp.  92.  A 
practice  previously  unknown  in  the 
Court  of    Admiralty  has  sprung   up  of 
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PRACTICE    IN   ADMIRALTY- 


Appraise- 
meat. 


The  Uabilit  J 
of  the 
soretiefi. 


In  all  cases  the  defendant  may  insist  upon  having  the  property  appraised 
in  the  first  instance,  and  then  bail  can  only  be  required  for  the  appraised 
value.  When  there  has  been  an  appraisement,  the  appraisement  is,  under 
ordinary  circumstances,  conclusive  evidence  of  the  value  (r). 

The  sureties  are  only  liable  to  answer  the  judgment  of  the  Court  (il),  and 
they  cannot  be  called  upon  to  pay  more  than  the  sum  recovered  in  the  suit, 
together  with  the  costs  (p)  adjudged  to  be  paid  by  the  defendant.  To  this 
extent,  as  soon  as  the  defendant  has  made  default,  their  liability  is  absolute,, 
because  the  security  is  not  a  mere  personal  security  given  to  the  plaintiff, 
but  it  is  a  security  given  to  the  Court  as  a  pledge  or  substitute  for  the  property 
proceeded  against  (/).  But  the  sureties  are  not  parties  to  the  suit,  and 
they  are  not  entitled  to  interfere  in  any  stage  of  the  proceedings,  although 


recent  years,  whereby  a  commission, 
usuaUy  of  1/.  per  cent.,  is  paid  by  the 
party  giving  bail  to  each  of  the  sureties 
to  the  bail  bond.  This  commission  was 
formerly  held  to  be  no  part  of  the  costs  of 
the  action  as  between  party  and  party 
CThe  NumUla,  The  Colling  rove,  10  P.  D. 
168),  but  might  perhaps  have  been  re- 
covered as  damages  where  the  arrest  had 
been  improperly  made.  But  it  is  now 
provided  by  R.  S.  C,  Nov.  1900  (Order 
XII.,  rule  21a),  that  a  commission  or  fee 
paid  to  a  person  becoming  surety  to  a 
bail  bond,  or  otherwise  giving  security, 
may  be  recovered  on  taxation,  provided 
that  the  amount  of  such  compensation  or 
fee  shall  not  in  the  aggregate  exceed  \L 
per  cent,  on  the  amount  in  which  bail 
is  given.  Where  excessive  bail  has  been 
unreasonably  required,  the  plaintiff  may 
be  ordered  to  pay  the  atlditional  expenses 
the  defendant  has  been  ordered  to  pay 
by  reason  of  excessive  bail  being  insisted 
upon.  See  Tlie  Saga,  Adm.  Div.,  March 
13,  1886;  The  Margverife  and  J,  £, 
Oraliam,  Adm.  Div.,  Nov.  24,  1894, 
Shipping  Gazette  Summary  for  1894, 
p.  761  ;  The  Sylria,  Adm.  l)iv.,  August, 
1899 ;  Tlie  Metupedia,  Shipping  Gazette 
Summary  for  1890,  p.  490,  In  which  last 
case  the  costs  of  bail  beyond  3,000Z.  were 
ordered  to  be  deducted  from  the  salvage 
award  in  the  action  decreed  ;  27ie 
WaikatOy  Adm.  Div.,  Times  newspaper, 
April  4,  1900. 

(c)  See  jjost,  Appbaisement. 

(<0  In  an  action  of  damage  the  Court 
condemned  the  defendant's  ship,  and 
referred  the  question  of  amount  to  the 
registrar  and  merchants.  Afterwards  the 
solicitors  for  the  parties,  instead  of  pro- 
ceeding with  the  reference,  fixed  the 
damages  at  a  certain  amount  by  consent. 
Subsequently  by  act  of  Court  the  plaintiff 
alleged,  and  the  defendant  admitted,  that 
the  damages  amounted  to  the  sum  so 
fixed  by  consent,  and  the  plaintiff  sought 
to  enforce  payment  against  the  sureties. 
The  Court  expressed  an  opinion  that  as 
the  amount  claimed  was  fixed  by  private 
arrangement,  and  was  not  adjudged  by 


the  Court,  the  sureties  were  not  liable, 
and  that  by  the  act  of  the  parties,  coupled 
with  the  act  of  the  Court,  the  sureties 
were  discharged  from  all  liability,  and 
that  the  liability  once  discharged  could 
not  be  revived.  Tfie  Harriett,  1  W.  Rob, 
193.  But  it  is  submitted  that  the  authority 
of  this  case  is  doubtfuL  In  practice  it  is 
not  acted  upon.  It  may  be  regarded  as 
overruled  by  the  Rules  of  18n9.  See 
Admiralty  Court  Rules  of  1859,  rule  155  ; 
and  R.  S.  C,  1883,  Ortler  LXXII.,  rule  I 
(1043).    See  Order  LIL,  rule  23  (718). 

(e)  The  Admiralty  Court  Act,  1861, 
s.  33,  provides  that  in  any  cause  in  the 
Court  of  Admiralty  bail  may  be  taken  to 
cover  not  only  the  judgment  of  the  Court 
of  Admiralty,  but  also  of  the  AppeUate 
Court.  But  no  form  of  bond  providing 
for  the  cost«  of  an  appeal  was  issued  by 
authority  before  1875,  and  the  form  olt 
bond  annexed  to  the  rules  now  in  force  is 
to  the  same  effect  as  the  bond  in  use  in 
the  Court  of  Admiralty  before  the  passing 
of  the  Judicature  Acts.  See  Tlte  Helcney 
Br.  &  L.  425  ;  Tfie  Victoria,  1  P.  D.  280. 
According  to  the  rules  in  force  in  the 
Judicial  Committee  of  the  Privy  CooncU 
prior  to  the  Judicature  Acts,  Imil  might 
have  been  required  to  answer  the  costs 
of  the  appeal.  See  Order  in  Council, 
11  December,  1865,  rule  15. 

(/)  No  doubt,  if  the  defendant  pays 
the  amount  adjudged  to  be  due,  the  surety 
is  discharged  ;  but  it  is  apprehended  that 
the  moment  the  defend!ant  has  made 
default  in  payment  of  the  money,  steps 
may  be  taken  to  proceed  against  the 
sureties.  It  is,  however,  a  general  rule  of 
practice  that  execution  will  not  be  issued 
against  the  sureties  without  previoua 
notice  to  them.  It  is  not  necessary  that 
the  plaintiff  should  exhaust  every  possible 
remedy  against  the  defendant  before 
having  recourse  to  the  sureties.  See  The 
N'led  Elicin,  1  Dods.  53.  But  see  The 
Harriett,  1  W.  Rob.  189,  where  a  doubt 
is  thrown  out  concerning  the  absolute 
liability  of  the  sureties.  Browne,  in  his 
Civil  and  Admiralty  Law,  has  involved 
the  question  in  some  confusion  by  drawing 
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if  the  defendant  is  guilty  of  firand,  or  there  is  any  collosion  between  him 
and  the  adverse  suitors,  the  sureties  are  entitled  to  apply  to  the  Conrt 
al]^:ing  snch  frand  or  collasion  {g).  The  sureties  incur  no  responsibility 
in  respect  of  any  other  action  that  may  be  instituted  against  the  property  (h). 

Where  the  suit  is  settled  in  pursuance  of  an  agreement  between  the  Discharge 
parties,  or  where  a  tender  has  been  accepted,  an  application  may  be  made  ^^  the 
in  chambers  to  dismiss  the  bail  («).    Mere  lapse  of  time  cannot  discharge 
the  sureties  (k).    But  if  the  plaintiff  tiles  in  the  registry  or  district  registry 
an  allegation  that  he  proceeds  no  further  in  the  action,  there  is  no  necessity 
for  any  formal  motion  to  dismiss  the  bail. 

By  the  terms  of  Order  XII.,  rule  19  (89),  of  the  rules  of  Court  now  in  Before  whom 
force,  it  is  provided  that  bail  may  be  taken  before  the  Admiralty  registrar,  ^^  taken, 
or  before  any  district  registrar,  or  commissioner  to  administer  oaths  in  the 
Supreme  Court,  and  that  in  every  case  the  sureties  shall  justify  (/).    But 


a  mistaken  analogy  from  the  practice 
under  the  Roman  law  concerning  the 
liability  oi  Jide-juMorex^  and  their  right  to 
what  was  called  henejielum  ordinut.  The 
whole  matter  is  expounded  in  a  very 
learned  and  interesting  judgment  of 
Ware,  D.  J.,  in  the  case  of  Lane  v. 
Tbumsend,  Ware,  289.  And  see  Qai.  iii. 
121  ;  D.  xlvi.  1,  26.  In  the  American 
Courts  it  has  been  clearly  laid  down  that 
it  is  not  necessary  to  take  oat  execution 
against  the  defendant  in  order  to  charge 
the  bail. 

O)  I7ie  Harriett,  1  W.  Bob.  203 ;  Tlie 
aty  of  Mecca,  44  L.  T.  750. 

(A)  See  The  Clara,  Swa.  4 ;  The  Saracen, 
2  W.  Rob.  457. 

(i)  The  Countesa  of  Leten  and  Melville, 
5  L.  T.  290;  The  Partridge,  1  Hagg.  82. 

(i)  TJte  Vrede\\  Dods.  17.  See  the  same 
case  as  to  the  enect  of  the  bankruptcy  of 
one  of  the  sureties.  It  would  seem  that 
if  both  the  sureties  become  insolvent  the 
vessel  may  be  arrested  or  re-arrested. 
The  City  of  Mecca,  5  P.  D.  28,  at  p.  34. 

(0  Order  XII.,  rule  19  (89).  All  per- 
sons who  were  authorized  at  the  com- 
mencement of  the  Judicature  Act,  1873, 
to  administer  oaths  in  any  of  the  Courts 
whose  jurisdiction  was  thereby  transferred 
to  the  High  Court  of  Justice,  were  made, 
by  the  82nd  section  of  the  same  Act,  com- 
missioners to  administer  oaths  in  the 
Supreme  Court.  The  appointment  of 
the  commissioners  appointed  since  the 
Judicature  Act,  1873,  is  vested  in  the 
Lord  ChanceUor  of  Great  Britain.  The 
Judicature  Act,  1873,  s.  84.  At  the  time 
of  the  commencement  of  the  Judicature 
Act,  1873,  affidavits  and  depositions  on 
oath  in  suits  in  the  Court  oi  Admiralty 
could  be  sworn  and  taken  before  any 
commissioner  appointed  to  take  oaths  in 
the  Court  of  Admiralty,  or  in  England 
or  Wales  before  any  magistrate  or  justice 
of  the  peace,  in  Scotland,  Ireland,  the 
Isle  of  Man,  and  Channel  Islands,  before 
any  judge,  court,  magistrate,  notary 
public,  or  person  authorized  to  administer 
oaths,  and  in  foreign  parts  before  Her 


Majesty's  consuls  or  vice-consuls.  17  & 
18  Vict.  c.  78,  88.  3,  7,  and  8.  [Sects.  7 
and  8  of  this  Act  are  repealed,  with  savings, 
by  the  Commissioners  for  Oaths  Act,  1889 
(62  Vict.  c.  10),  8. 12,  and  schedule.]  So 
also  members  of  the  College  of  Advocates 
who  practised  as  sunx>gates  of  the  Court 
of  Arches  were  entitled  as  surrogates  of 
the  Court  of  Admiralty  to  administer 
oaths  in  all  suits  in  that  Court.  3  &  4  Vict, 
c.  65,  8.  2 ;  17  &  18  Vict.  c.  78,  now 
repealed,  with  savings,  but  substantiaUy 
reproduced  in  the  Commissioners  for 
Oaths  Act,  1889  (52  Vict.  c.  10),  s.  12,  and 
schedule,  and  the  Commissioners  for  Oaths 
Act,  1891  (54  &  55  Vict.  c.  50).  It  would 
seem  that  the  effect  of  sect.  82  of  the 
Judicature  Act,  1873,  and  Order  XII., 
rule  19  (89),  may  be  to  enable  bail  to  be 
g^ven  before  all  the  above-mentioned 
persons  who  were  entitled  to  administer 
oaths  in  proceedings  in  the  Admiralty 
Court  at  the  commencement  of  the 
Judicature  Act,  1873. 

Before  the  coming  into  operation  of 
the  K.  S.  C,  1883,  bail  not  taken  in  the 
London  registry  or  the  Liverpool  district 
registry  was  taken  either  before  one  of 
the  standing  commissioners  ap{)ointed  to 
take  bail  in  Admiralty  suits  generaUy,  or 
before  a  special  commissioner  appointed 
by  special  commissioners  hdcvice  to  take 
bail  in  the  particular  action  in  which  the 
special  commission  had  been  taken  out.  It 
seems  to  be  intended  that  the  former 
practice  of  issuing  commissions  for  bail 
should  be  discontinued.  There  does  not, 
however,  appear  to  be  any  provision  either 
in  the  Judicature  Acts  or  elsewhere  ex- 
pressly taking  away  the  power  the  judge 
of  the  Admiralty  Court  possessed  of  issuing 
commissions  to  take  bail  (see  17  &  18  Vict, 
c.  78,  s.  12,  repealed  with  savings  by 
8.  L.  R.  Act,  1892)  or  providing  that 
standing  commissioners  who  held  appoint- 
ments in  1875,  and  under  sect.  77  of  the 
Judicature  Act,  1873,  became  officers  of 
the  Supreme  Court,  should  no  longer,  unless 
they  were  commissioners  to  administer 
oaths,  act  under  their  apiK>intment8. 
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Where  there 
is  a  connter- 
claim. 


Delay  may  be 
dispensed 
with  by 
consent 


Form  of 
bail  bond. 


according  to  the  present  practice  the  coarse  in  London  is  for  bail  to  be 
given  before  a  commissioner  to  administer  oaths  in  the  Supreme  Goart,  bail 
having  never  been,  since  October,  1883,  given  before  the  Admiralty  r^strar. 

p.  Bail  put  in  by  plaintiffs  whose  property  is  under  arrest, — lu  cases 
where  property  has  been  arrested  at  the  instance  of  a  defendant  having  a 
counterclaim,  the  plaintiff  has  the  same  rights  of  obtaining  the  release  of 
the  property  on  bail  as  a  defendant  who  has  appeared  after  the  arrest  of 
property  belonging  to  him,  and  in  substance  the  dame  principles  and  rules 
of  practice  apply  equally  whether  bail  is  given  on  behalf  of  a  defendant 
who  has  appeared,  or  on  behalf  of  a  plaintiff  against  whom  a  counterclaim 
m  rem  has  been  set  up. 

y.  How  bail  is  taken, — It  is  proposed  to  consider  the  necessary  steps  to 
be  taken  in  each  case.  But  it  is  convenient  to  mention  here  a  rule  which 
applies  generally  to  all  the  proceedings  with  reference  to  bail,  that  any 
delay  required  by  any  of  the  ordinary  rules  of  procedure  may  be  dispensed 
with  by  the  consent  of  the  solicitors  in  the  action  (m).  It  should  also  be 
stated  here  that  whenever  bail  is  taken  two(/i)  persons  are  ordinarily 
required  as  sureties,  and  that  such  sureties  must  not  be  partners  (o),  or  the 
Court  may  set  aside  the  bail  and  order  the  re-arrest  of  the  property  (/?). 

By  the  terms  of  the  ordinary  bail  bond,  the  sureties  submit  themselves 
to  the  jurisdiction  of  the  Court,  and  consent  that  if  the  party  for  whom 
they  are  bound  shall  not  pay  what  may  be  adjudged  against  him  in  the 
action  with  costs,  execution  may  issue  against  them,  their  heirs,  executors 
and  administrators,  goods  and  chattels,  for  a  sum  not  exceeding  the  amount 
named  in  the  bond  {q), 

A  special  form  of  bail  bond  is  now  required  to  be  used  where  bail  is  put 
in  in  an  action  of  restraint  (r),  and  the  present  practice  is  for  the  bail  in 
such  actions  to  be  limited  in  express  terms  to  an  amount  not  exceeding  the 
value  of  the  plaintiff's  shares  in  the  vessel  proceeded  against,  and  for  the 
sureties  to  consent  to  execution  issuing  if  the  ship  in  question  shall  not 
safely  return  to  a  port  within  the  jurisdiction  of  the  Court  from  such  voyage 
or  voyages  as  may  be  mentioned  or  referred  to  in  the  bail  bond  (s). 

In  a  cause  of  forfeiture  under  the  Foreign  Enlistment  Act,  where  bail  was 


im)  Order  LXIV.,  nile  10  (970). 

(«)  Where  an  action  in  a  large  amount 
has  been  entered,  the  Court  has,  on  appli- 
cation, allowed  bail  to  be  given  by  as 
many  as  four  or  five  sureties.  Pritchard's 
Adm.  Digest,  vol.  ii.  1567  (ed.  1S87). 

io)  The  Mars,  December  15,  1873. 

Ip)  The  Corner,  Br.  k  L.  161. 

(^)  See  the  form  of  the  bond  in  R.  S.  C, 
Appendix  A.,  pt.  ii.,  No.  13.  As  to  the 
manner  of  filling  in  the  bail  bond,  see  Tlve 
Helene^  Br.  &  L.  425. 

(r)  See  The  lUihert  B'wh'imoti,  10  P.  D. 
15  ;  33  W.  R.  400  ;  The  Cawdor,  [1900] 
P.  47,  at  p.  52.  If  it  turns  out  after  a 
defendant  has  given  bail  in  an  action  of 
restraint  that  the  plaintiff  had  had  no 
right  to  brin?  the  action,  the  bail  bond 
will  be  set  aside.  The  Keroula,  11  P.  D. 
92. 

(*)  See  The  lle^alia,  5  Asp.  .338  ;  The 


Virienne,  12  P.  D.  185  ;  TJte  Or /rA;r,  f  1900] 
P.  47 ;  and  poxt,  Appendix,  Forms. 
It  is  submitted  that  the  plaintiff  in  an 
action  of  restraint  is  in  strictness  entitled 
not  only  to  bail  for  safe  return,  but  like- 
wise to  bail  in  the  ordinary  form  for  pay- 
ment of  whatever  may  be  atljudged  in  the 
action,  with  costs  (see  Regulations  of  the 
Vice-Admimlty  Courts  Abroad,  1842, 
approved  b}'  Sir  Christopher  Robinson, 
pp.  1 5,  A  pp.  \  1 7).  Indeed,  from  the  coming 
into  operation  of  the  Admiralty  Court 
Rules  of  1859,  until  the  decision  in 
Tlie  Robert  Dickimon,  10  P.  D.  15, 
bail  in  actions  of  restraint  was  in  most 
cases  given  to  answer  judgment  in  the 
action  with  costs,  and  it  was  considered 
that  when  bail  was  given  in  that  form 
any  reference  in  the  bail  bond  to  the  safe 
return  of  the  ship  was  unneceasary,  inas- 
much as  the  bail  bond  remained  in  the 
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put  in,  with  the  consent  of  the  Crown,  the  condition  of  the  bail  bond  was  to 
restore  the  vessel  and  her  eqaipment  whenever  directed  bj  the  Court  so  to  do. 

If  the  action  is  proceeding  in  London,  it  is  usual  nnder  the  present  practice  BaU  giyen  in 
for  the  bail  to  be  taken  before  a  commissioner.    If,  however,  it  is  intended  the  pnncipai 
that  bail  should  be  given  in  the  principal  registry  (t),  the  practice  would  be 
as  follows :  The  solicitor  of  the  party  intending  to  put  in  bail  would  prepare 
the  bail  bond  (u)  and  the  affidavits  of  justification  ready  for  the  signature  of 
the  two  sureties.    On  application  at  the  principal  registry  the  solicitor  would  Execution  of 
be  informed  when  the  sureties  might  attend  to  swear  their  affidavits  of  justi-  ^'^  ^^^' 
iication  and  execute  the  bail  bond.    A  Court  fee  of  Is.  6d.  would  be  payable 
on  taking  the  affidavits  of  justification  for  each  person  sworn,  and  a  Court 
fee  of  lOs,  will  probably  be  required  to  be  paid  in  respect  of  the  bail  bond  (x). 
The  Court  fees  for  the  affidavits  could  be  paid  either  by  impressed  or 
adhesive  stamps,  and  the  Court  fee  of  10^.  must,  if  taken,  be  impressed  on 
the  bail  bond  (y).     At  the  time  appointed  the  sureties  would  attend  at  the 
registry,  and  then  be  sworn  to  the  truth  of  their  affidavits  of  justification 
before  the  registrar  or  assistant  registrar  (z),  and  sign  the  bond  (a).    After 


registry,  and  in  case  of  the  loss  of  the 
ship,  or  the  refusal  of  the  defendants 
to  bring  her  within  the  jurisdiction,  the 
Court  could  only  exercise  it«  jurisdiction 
by  enforcing  payment  from  the  defen- 
dants and  their  bail  of  the  amount  due  in 
the  action,  with  costs. 

(f )  Previously  to  the  coming  into  opera- 
tion of  the  Rules  of  Court  of  October, 
1883,  bail  was  occasionally  given  in  the 
Admiralty  Registry  ;  and  the  Admiralty 
Court  Rules  of  1859  provided  that  if  bail 
was  to  be  given  in  the  registry,  a  solicitor 
should,  on  filing  in  the  marshal's  office  a 
pneeipe  for  notice  of  bail,  receive  a  notice 
of  bail.  The  notice  of  bail  was  a  docu- 
ment signed  by  the  marshal,  stating  that 
bail  had  been  tendered,  and  setting  out 
the  particulars.  On  the  filing  of  the 
prtrcipe  for  notice  of  bail  the  marshal 
made  inquiry  and  reported  as  to  the 
suflSciency  of  the  bail.  The  sureties  did 
not  justify,  and  the  sufficiency  of  bail 
when  taken  in  the  registry  was  decided 
simply  upon  the  report  of  the  marshal. 
When  bail  was  taken  elsewhere  than  in 
the  Admiralty  Registry,  the  sureties  justi- 
fied, and  no  inquiry  was  made  into  the 
sufficiency  of  the  bail,  unless  a  careat  was 
entered  against  the  release  of  the  property 
on  the  ground  that  the  bail  was  insufficient. 
By  the  Rules  of  1883  the  Admiralty  Court 
Rules  of  1859  were  annulled  ;  and  Order 
XII.,  rule  19  (89),  of  the  Rules  of  October, 
1883,  referred  to  in  the  text,  would  lead 
to  the  conclusion  that  it  was  intended 
that  in  every  case,  whether  bail  is  taken 
before  the  Admiralty  registrar  or  before 
any  other  person,  the  sureties  should 
justify,  and  the  marshal  should  not  be 
required  to  report  as  to  the  sufficiency 
of  the  baiL  The  difficulty  in  adopting 
this  construction  arises  from  the  circum- 
stance that  in  Appendix  A.,  pt.  ii.,  of 
the  Rules  of  1883,  the  following  forms  are 


set  out :  No.  9,  Preecipe  for  Notice  of 
Bail;  No.  10,  Notice  of  Bail;  No.  11, 
Marshal's  Report  as  to  the  Sufficiency  of 
proposed  Bail ;  No.  12,  Precipe  for  Bail 
Bond.  These  forms  are  only  applicable  to 
the  old  practice  of  taking  bail  in  the 
registry  ;  and  in  the  Rules  of  1883  there  is 
no  reference  to  these  forms.  It  is  also  pro- 
vided by  the  S.  C.  Fees  Order  of  January, 
1884,  that  a  Court  fee  of  10«.  should  be 
payable  in  the  Admiralty  marshal's  office 
on  a  report  as  to  the  sufficiency  of  sure- 
ties. No.  99  (impressed  stamp).  It  may 
possibly  be  contended  that  the  insertion 
of  these  old  forms  in  Appendix  A.,  pt.  it, 
and  the  preservation  of  the  Court  fee  for 
the  marshal's  report,  indicates  an  inten- 
tion to  preserve  the  old  practice  of  the 
marshal  reporting  as  to  the  sufficiency  of 
the  bail  in  cases  where  bail  is  taken  before 
the  registrar  ;  but  it  seems  imreasonable 
to  suppose  that  where  bail  is  taken  before 
the  Admiralty  registrar  there  should  be  a 
report  as  well  as  affidavits  of  justification, 
and  the  natural  conclusion  is  that  the  old 
forms  were  inserted  in  the  Appendix,  and 
the  old  fee  preserved  by  the  S.  C.  Fees 
Order  without  its  being  observed  that  they 
were  inconsistent  with  the  provisions  of 
the  practice  laid  down  by  the  new  rules. 

(tf)  Under  the  old  practice  the  bail 
bond  was  usually  prepared  in  the  registry, 
but  in  the  case  of  a  bail  bond  in  an  un- 
usual form,  the  officials  in  the  registry 
would,  under  the  present  practice,  pro- 
bably refuse  to  allow  it  to  be  filed  with- 
out the  order  of  the  Court  or  judge. 

(x)  See  S.  C.  Fees  Order,  Jan.,  1884, 
Nos.  26,  129. 

(y)  See  S.  C.  Fees  Order,  Jan.,  1884, 
No.  129  ;  Fees  Order,  July,  1884. 

(v)  See  S.  C.  Fees  Order,  Jan.,  1884, 
No.  99  ;  Fees  Order,  July,  1884. 

(a)  It  may  be  that  the  bond  may  be 
signed    by    the     Admiralty    registrar's 
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Stamps  and 
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the  expiration  of  twenty-four  hours  {b)  from  the  time  of  the  service  of  a 
notice  upon  the  adverse  solicitor,  containing  the  names  and  addresses  of 
the  sureties,  and  stating  that  the  bail  had  been  taken  in  the  principal  registry^ 
a  minute  (c)  purporting  to  file  the  bond,  the  affidavits  of  justification,  and 
an  affidavit  verifying  the  service  of  the  notice  of  bail  (d),  should  be  handed 
in  to  the  registry.  At  the  time  of  payment  the  following  stamps  would  be 
required  to  be  affixed  to  the  minute  :  A  stamp  of  6s.  in  respect  of  filing  the 
bond,  a  stamp  of  10^.  for  filing  the  affidavits  of  justification,  and  a  stamp 
of  bs.  for  the  affidavit  verifying  the  service  of  the  notice  of  bail  (e). 

In  cases  where  bail  is  taken  before  a  commissioner  or  a  district  registrar,, 
the  sureties,  on  the  bail  bond  and  affidavits  of  justification  being  prepared^ 
appear  before  the  commissioner  or  district  registrar,  and  are  sworn  to  the 
truth  of  the  affidavits  of  justification,  and  then  execute  ihe  bail  bond.  The 
commissioner  or  district  registrar  attests  the  signatures  of  the  sureties  to 
the  bond,  and  then  transmits  the  bond  and  the  affidavits  to  the  registry  in 
which  the  action  is  proceeding  (/).  The  defendant's  solicitor  must  take 
steps  to  have  the  documents  filed  in  the  registry  or  district  registry  where 
the  action  is  pending.  The  bail  bond  must  not,  unless  by  consent  (^), 
be  filed  until  after  the  expiration  of  twenty-four  hours  from  the  time  of  the 
service  of  a  notice  upon  the  adverse  solicitor,  containing  the  names  and 
addresses  of  the  sureties  and  of  the  district  registrar  or  commissioner 
before  whom  the  bail  was. taken.  This  notice  must  be  served  accordingly^ 
and  its  service  verified  by  affidavit  (A),  and  a  copy  of  the  notice  and  the 
affidavit,  together  with  the  usual  minute,  must  be  filed  with  the  bail  bond ; 
and  in  London  cases  stamps  to  the  amount  of  1/.  must  be  impressed  on^ 
or  affixed  to,  the  minute. 

A  commissioner  to  take  bail  or  to  administer  oaths  must  not  take  bail  on 
behalf  of  any  person  for  whom  he,  or  any  person  in  partnership  with  him, 
is  acting  as  solicitor  or  agent  (t).  It  is  apprehended  that  where  bail  is  taken 
befoi-e  a  district  registrar  a  Court  fee  of  lOs.  is  payable  for  taking  the 
bond  (A:),  and  1^.  6^.  for  each  person  sworn  to  an  affidavit  of  justification  (/). 


directions  before  one  of  the  clerks  in  the 
registry'.  See  a  note  on  the  form  of  the 
bond,  R.  S.  C,  1883,  Appendix  A.,  pt.  ii., 
No.  13.  Where  the  sureties  were  resident 
in  London,  but  did  not  wish  to  attend  in 
the  registry,  on  application  being  made 
in  the  registry,  and  on  payment  of  a 
stamp  of  II. J  a  clerk  would,  under  the  old 
practice,  be  sent  from  the  registry  to 
attend  the  sureties  with  the  bond,  and 
witness  the  execution  of  the  same.  A 
bail  bond  signed  by  the  sureties  simply, 
without  the  addition  of  their  descriptions 
and  addresses,  is  good,  although  it  is  desir- 
able that  the  usual  designations  should 
be  added.  T/te  Tamarac,  Lush.  28.  In 
two  cases  (77/r  Don  Micardv,  5  P.  D.  121  ; 
ITie  Fairpifrtf  8  P.  D.  5.5),  where  objec- 
tion was  taken  to  the  sufficiency  of  bail, 
the  Court  directed  that  the  sureties  should 
attend  before  the  registrar  to  be  cross- 
examined  on  the  affidavits  of  justification. 
(*)  See  Order  XII.,  rule  2U  (90).  This 
notice  may  be  shortened  or  dispensed 
with  by  consent. 


(r)  See  svpra,  p.  265. 

(ji)  See  Order  LXVII.,  rule  14  (1025). 

(e)  S.  C.  Fees  Order,  Jan.,  1884,  No. 
35. 

(/)  The  documents  arc  usually  trans- 
mitted through  the  solicitor  in  the  action. 

{g)  See  Order  XII.,  rule  20  (90),  and 
mpra.  The  indorsement  on  the  notice  of 
a  certificate  of  seiTice  is  not  requireil. 

(A)  Order  XII..  rule  20  (90) ;  Order 
LXVII.,  rule  14  (1025).  The  district 
registrar  is  not  mentioned  in  the  aboTC 
rule,  but  it  is  submitted  that  the  rale  is 
intended  to  apply  to  cases  in  which  bail 
is  taken  before  a  district  registrar.  As  to 
affidavits  of  service  generally,  see  Order 
LXVII.,  rule  9  (1020),  and  R.  S.  C,  Ap- 
pendix B.,  Ko.  23. 

(i)  Order  XII.,  rule  21  (91)  :  and  see 
the  Commissioners  for  Oaths  Act,  188^ 
(52  &  53  Vict.  c.  10),  s.  1. 

(It)  S.  C.  Fees  Order,  Jan.,  1884,  Now 
129. 

(/)  S.  C.  Fees  Order,  1884,  No.  26. 
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Where  baU  is  taken  before  a  commissioner,  the  commissioner  is  usually 
paid  a  fee  of  one  guinea  (m). 

In  case  the  party  at  whose  instance  the  property  has  been  arrested  Objection  to 
desires  to  raise  objections  to  the  sufficiency  of  bail  taken  before  a  com-  * 
missioner,  his  proper  course  is,  within  twenty-four  hours  after  his  solicitor 
has  been  served  with  the  above-described  notice  of  bail,  to  enter  a  caveat  {n) 
against  the  release  of  the  property,  and  take  steps,  without  delay,  to  have 
any  dispute  which  may  arise  in  consequence  determined  by  the  judge  in 
Court  or  the  judge  or  registrar  in  chambers  before  a  release  is  granted  (o). 
If,  however,  the  objections  to  the  bail  should  prove  to  be  groundless, 
the  party  on  whose  behalf  the  caveat  has  been  entered  will  be  liable  to  be 
condemned  in  dami^es  and  costs  (p), 

2.  Payment  of  money  into  Court  in  lieu  of  bail. — Money  may  be   paid  Payment  of 
into  Court  in  lieu  of  bail.      As  a  general  rule,  the  release  of  any  property  co^T  "^^ 
can  be  obtained  by  paying  into  the  registry  or  district  registry  where  the 
action  is  pending  the  sum  claimed  in  the  action,  or  in  the  case  of  property 
arrested  by  plaintiffs,  the  amount  of  the  counterclaim  {q).       When  cargo 
has  been  arrested  for  freight  only,  its  release  may  be  obtained  by  filing 
an  affidavit  as  to  the  value  of  the  freight,  and  by  paying  the  amount  of  the 
freight  into  the  registry,  or  by  satisfying  the  judge  that  it  has  already  been 
paid  (r).      For  this  purpose  the  freight  is  to  be  computed  at  its  net  value  Freight, 
after  deducting  all  allowances  as  per  charter  and  the  costs  attending  the 
payment  of  the  freight  into  Court  (s). 

When  money  is  to  be  paid  into  Court,  and  the  action  is  proceeding  Mode  of 
in  London,  or  in  the  district  registries  at  Liverpool  or  Manchester,  the  intoa)uiun^ 
solicitor  desiring  to  pay  it  in  should  sign  a  request  for  the  lodgment  of  the  London, 
money  at  the  Bank  of  England  to  the  credit  of  the  action,  and  obtain  from  ^nd^i^-* 
the  Admiralty  Registry,  or  the  Liverpool  or  Manchester  district  registry,  Chester 
an  order  signed  by,  or  on  behalf  of,  the  Admiralty  registrar,  or  the  district  ^^^s. 
r^istrar  at  Liverpool  or  Manchester,  authorizing  the  applicant  to  pay  the 
money  into  the  Bank  of  England  to  the  account  of  "the  Paymaster- 
General"  for  the  time  being  for  and  on  behalf  of  the  Supreme  Court 
of  Judicature  (/).    This  order  is  called  an  authority  for  lodgment.    The 
authority  for  lodgment  is  to  be  taken,  where  the  action  is  proceeding 
in  London,  to  the  Law  Courts  branch  of  the  Bank  of  England,  and  handed 
in  there,  together  with  the  money.    Where  the  action  is  proceeding  at 
Liverpool  or  Manchester,  the  aw/Am/y/(?r  lodgment,  together  with  the  money, 
is  to  be  taken  to  the  branch  bank  of  the  Bank  of  England  at  Liverpool  or 
Manchester  {u).    A  receipt  for  the  money  will  be  given  at  the  bank,  and  the 


(w)  See  Admiralty  Court  Eules,  1859, 
Fees,  schedule  2,  No.  5  ;  R.  S.  C,  1883, 
Order  LXV.,  rule  27  (1002),  par.  37. 

(n)  The  Corner,  83  L.  J.  Adm.  17: 
Br.  &  L.  161.  In  that  case  the  Court 
referred  the  matter  to  the  registrar.  See 
also  The  Dm  Ricardo,  5  P.  D.  121  ;  and 
pott,  p.  302. 

(n)  See  post,  p.  303. 

O?)  See  7%e  Corner,  Br.  &  L.  161  ;  Ue 
Don  Rlcardo,  5  P.  D.  121. 


iq)  Order  XXIX.,  rule  3  (324). 

(r)  Order  XXIX.,  rule  4  (326).  See 
TJie  Victor,  Lush.  72. 

(«)  Tfie  Leo,  Lush.  445  ;  and  see  Tlic 
JS'onvay,  Br.  &  L.  377. 

(0  Order  XXII.,  rule  19  (273)  ;  S.  C. 
Funds  Rules,  1894,  rules  3,  29,  34  ;  and 
Appendix,  Form  Ko.  12. 

(f/)  S.  C.  Funds  Rules,  1894,  Nos.  3,  29, 
34,  111.  Where  the  action  is  proceeding 
in  a  district  registry,  money  paid  into 
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Paymaster-Ueneral  will  canse  a  notification  of  the  payment  to  be  sent  to  the 
Admiralty  registrar  (x).  A  copy  of  this  receipt,  and  a  notice  stating  that 
the  money  has  been  paid  into  Gonrty  should  be  served  on  the  adverse 
solicitor  (y). 

Where  money  has  been  paid  into  Court,  it  is  not  the  practice  to  pay  it 
out  until  the  conclusion  of  the  action  (z).  The  sum  paid  into  Court  does 
not  ordinarily  bear  interest ;  but  if  a  special  application  is  made  to  the 
Court,  it  will  order  the  money  to  be  invested  (a).  A  solicitor  not  paying 
money  into  Court  in  lieu  of  bail,  in  pursuance  of  his  written  undertaking  so 
to  do,  is  liable  to  an  attachment  (b). 

3.  Release  (c). — Bail  having  been  given,  or  money  having  been  paid 
into  Court,  the  party  by  whom  bail  has  been  given  is  entitled,  except  in 
the  cases  which  will  presently  be  mentioned,  to  have  the  property 
released  (^.  To  have  the  property  released  it  is  necessary  to  obtain  a 
release  from  the  registry  or  district  registry  where  the  action  is  pro- 
ceeding (e).  For  this  purpose  a  precipe  far  a  release  must  be  prepared. 
The  praecipe  should  contain  the  usual  particulars  concerning  the  action  and 
the  property  proceeded  against,  and  should  state  that  bail  has  been  given, 
or  that  mouey  has  been  paid  into  Court,  as  the  case  may  be,  and  that  no 
caveat  against  the  release  of  the  property  is  outstanding.  The  pr(Bc^ 
must  be  signed  by  the  solicitor  or  his  clerk,  and  it  must  in  London  and 
Manchester  and  Liverpool  causes  be  filed  in  the  registry  or  district  r^^tary 
in  the  usual  way  with  a  lbs,  stamp  for  the  release  impressed  on  it ;  whilst 
in  causes  in  the  district  registries  other  than  those  at  Manchester  and 
Liverpool,  a  Court  fee  of  the  same  amount  is  payable  in  money  (/). 
Thereupon  the  release  will  be  issued.    The  release  is  given  under  the  seal 


Coort  in  lieu  of  bail  has  to  be  paid  at 
such  district  registry.  See  Order  XXXV., 
rule  23  (423)  :  Order  XXIX.,  rule  6  (327) ; 
and  Order  XXII.,  rule  19  (273). 

(x)  S.  C.  Funds  Rules,  1894,  rules  29, 
34.  Forms  of  "  Request  for  Authority  for 
Lodgment,"  "  Authority  for  Lodgment," 
and  "Bank  Certificate  of  Receipt,"  wiU 
be  found  in  the  Court  Funds  Rules,  1894, 
Appendix,  Form  No.  12,  i.,  ii.,  iii.  (Form 
No.  8). 

(y)  It  was  at  one  time  the  practice  for 
this  notice,  with  a  certificate  of  the  service 
thereof  indorsed,  to  be  filed  by  the 
defendant's  solicitor  in  the  registry  (see 
the  first  edition  of  this  work,  p.  219),  but 
it  is  not  now  iisual  to  file  either  the 
notice  or  any  aflidavit  verifying  its  service. 

(z)  Tlie  Annie  Child*,  Lush.  509.  See 
Order  XXII.,  rule  20  (274). 

(a)  TJie  Ain't h  American,  Lush.  79  ; 
and  see  77ie  Edmund,  Ih.  211  ;  TJie 
Franconia,  1877,  H.  No.  347.  As  to  the 
securities  in  which  the  investment  may  be 
made,  see  R.  S.  C,  August  (November), 
1888,  rule  1,  Order  XXII.,  rule  17a  ; 
R.  S.  C,  February  10,  1897;  R.  S.  C, 
October,  1899,  rule  1.  See  also  S.  C. 
Funds  Rules,  1894,  Nos.  69—72. 

(h)  Order  XII.,  rule  18(88).    See  The 


Anna  and  Bertha,  7  Asp.  31. 

(£7)  A  solicitor  at  whose  instanoe  any 
property  has  been  arrested  may,  before 
appearance  has  been  entered,  obtain  the 
release  thereof  by  filing  tLprttcipe  to 
withdraw  the  warrant.  The  prtrcipe 
must  state  that  the  action  has  been  with- 
drawn before  appearance  entered^  and 
that  there  is  no  careat  against  the  release 
outstanding.  It  must  ho.  signed  by  the 
solicitor  who  instituted  the  action,  or  his 
clerk  for  him,  and  must  be  filed  in  the 
registry*  in  the  usual  way,  and  a  release 
will  thereu^Kjn  be  issued.  See  Order 
XXIX.,  rule  2  (323)  ;  Order  LXVII.,rule 
10  (1021). 

(d)  Order  XXIX.,  rule  6  (327).  See 
also  Ih.,  rule  3  (324),  which  provides  that 
a  solicitor  may  obtain  the  release  of  any 
property  by  paying  into  the  registry  the 
sum  in  respect  of  which  the  action  has 
been  commenced. 

(e)  See  Order  XXIX.,  rule  1  (322). 

(/)  Order  LXVIL,  rule  10  (1021); 
Order  XXXV.,  rule  1  (401) ;  S.  C.  Fees 
Order,  Jan.,  1884,  No.  13 ;  Order  as  to  Fees, 
July,  1884  ;  Court  Fees  Orders,  Oct  28, 
1875  ;  Oct.  24,  1877  ;  June  17, 1891.  See 
the  form  of  the  ^ritcipe,  R.  S.  C,  188S, 
Appendix  A,  pt.  ii.,  No.  15. 
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of  the  Court,  is  directed  to  the  marshal  and  his  sabstitutes,  and  com- 
mands the  release  of  the  property  (jf).  The  release  when  issued  most,  if 
the  action  is  proceeding  in  London,  be  stamped  with  an  impressed  stamp 
of  IL  (h),  and  then  be  taken  to  and  left  at  the  marshal's  office,  as  an 
anthority  to  him  to  release  the  property  (i).  With  it  must  be  left  SLpr(Bc^e 
for  service  (k).  In  actions  proceeding  in  the  district  r^istries  it  would 
seem  that  the  release  may  be  left  with  the  marshal's  substitute  (/). 

The  solicitor  taking  out  the  release  must,  at  the  time  he  leaves  the  Marshal's 
release,  pay  all  the  charges  due  to  the  marshal  for  retaining  possession  of  P^^session 
the  property  to  be  released  (m).    Where  ship  and  cai^o  on  board  have  been 
arrested  at  the  same  time,  and  the  owners  of  the  cargo  have  entered  a 
separate  appearance  and  procured  a  release  for  the  cargo  only,  it  is  not 
nsoal  to  call  upon  them  to  pay  any  portion  of  the  possession  fees,  unless 
the  cargo  has  been  discharged  or  some  trouble  has  been  incurred  specially 
on  account  of  the  cargo.    The  fee  payable  to  the  marshal  for  retaining 
possession  of  a  ship,  or  of  a  ship  and  cargo,  is  be.  a-day,  and  this  includes 
the  cost  of  a  shipkeeper,  where  a  shipkeeper  is  required.     If  the  marshal 
or  any  of  his  substitutes  is  required  to  go  a  greater  distance  than  five  miles 
from  his  office,  he  is  entitled  to  his  reasonable  expenses  for  travelling, 
board,  and  maintenance,  in  addition  to  his  fees  (n).    The  marshal,  when  Effect  of 
the  release  has  been  duly  lodged  with  him,  at  once  releases  the  property  (o).  ^^®*^- 
Instantaneous  obedience  must  be  paid  to  the  release,  and  any  person 


{ff)  The  form  is  given  in  Appendix  A., 
pt.  ii.,  No.  16,  to  the  R.  S.  C,  1883. 

(A)  See  S.  C.  Fees  Order,  Jan.,  1884, 
No.  94  ;  Fees  Order,  July,  1884. 

(i)  Order  XXIX,  rule  7  (328).  This 
rule  directs  that  the  release  shall  be  left 
in  the  registry.  See  supra,  p.  260,  n.  {o). 
The  release  has  to  be  acted  upon  by  the 
marshal  or  his  substitutes,  and  until  re- 
cently thisdirection  might  have  occasioned 
some  difficulty ;  but  now  that  the  office  of 
Admiralty  marshal  is  held  together  with  an 
appointment  in  the  Admiralty  Registry,  no 
inconvenience  is  likely  to  ensue  from  a 
literal  compliance  with  the  rule.  Where 
the  action  is  proceeding  in  a  district 
registry,  the  district  registrar  before 
authorizing  a  release  must  ascertain,  by 
telegraph  or  otherwise,  from  the  London 
registry  whether  or  not  any  caveat  release 
hi^  been  entered  there.  Order  XXIX., 
rule  9  (330). 

(it)  For  the  form  of  this  pra;cipe^  see 
B.  S.  C,  1883,  Appendix  A.,  pt.  i.,  No.  15. 

(J)  In  actions  proceeding  elsewhere 
than  in  London  or  at  Liverpool  or  Man- 
chester, a  Court  fee  of  1/.  for  the  execu- 
tion of  the  release  must  be  paid  in  money. 

(to)  Order  XXIX.,  rule  7  (328).  When 
the  marshal  arrests,  he  has  the  security 
of  the  property  for  his  costs,  and  may 
retain  possession  until  his  costs  are  paid. 
The  North  American^  Swa.  466.  In 
ordinary  cases  the  expenses  of  possession 
fees  form  a  proper  deduction  from  the 
groes  proceeds,  as  against  the  plaintiff's 
claim,  even  though  the  proceeds  may  be 
insufficient  to  satisfy  the  plaintiff's  claim. 


T}i£  Buropay  Br.  &  L.  210.  But  where 
the  defendant  occasions  unnecessary 
expense  by  vexatious  proceedings,  the 
Court,  on  giving  judgment  for  the  plain- 
tiff, may  order  the  property  not  to  be 
released  until  payment  of  the  costs  has 
been  made  by  the  defendant.  The  Helen  ^ 
14  W.  R.  502.  Where  judgment  in  the 
action  is  given  against  the  plaintiff,  or 
where  the  arrest  has  been  improperly 
made,  the  Court  may  order  the  costs  of 
the  arrest  to  be  paid  by  the  plaintiff.  The 
Iromides^  Lush.  467  ;  The  India,  1  W. 
Rob.  410. 

(ii)  See  S.  C.  Fees  Order,  Jan.,  1884, 
No.  100. 

(o)  If  ship  and  cargo  are  at  the  same 
time  ordered  to  be  released,  one  release 
is  sufficient  for  both,  even  though  they 
may  be  in  different  places.  But  if  por- 
tions of  the  property  under  arrest  are 
ordered  to  be  released  at  different  times, 
separate  releases  may  be  necessary.  If  the 
ship,  freight,  and  cargo  are  under  arrest, 
ana  the  owner  of  cargo  has  appeared 
separately,  and  paid  the  freight  into 
Court,  and  taken  the  necessary  proceed- 
ings to  have  the  cargo  released,  he  should 
apply  for  and  obtain  a  release,  not  merely 
of  the  cargo,  but  a  release  "  of  the  cargo 
from  arrest,  as  well  in  respect  of  the 
plaintiff's  claim  against  the  cargo  as  in 
respect  of  the  freight."  If  a  release  of 
the  cargo  merely  is  obtained,  the  cargo 
may  still  be  detained  in  respect  of  freight. 
As  to  obtaining  a  release  of  freight 
arrested,  see  Order  XXIX.,  rule  4  (325). 
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unlawfully  detaining  the  property  in  defiance  of  tbe  release  of  the  Court 
is  liable  to  be  proceeded  against  by  attachment  {p). 

Unless  the  Court  or  a  judge  otherwise  orders,  in  an  action  of  salvage  the 
value  of  the  property  under  arrest  must  be  agreed,  or  an  affidavit  of  value 
filed  before  the  release  can  be  issued  (g).  If  the  parties  agree  concerning 
the  value,  the  agreement  should  he  reduced  to  writing,  and  signed  by  their 
respective  solicitors,  and  filed  in  the  r^stry  or  district  registry  where  the 
suit  is  pending,  together  with  the  usual  minute  (r).  A  stamp  of  bs. 
should  be  affixed  to  the  minute  in  London,  Manchester,  and  Liverpool 
cases  («),  and  a  Court  fee  of  the  same  amount  paid  in  those  district 
r^;istries  where  Court  fees  are  payable  in  money.  When  the  parties  do 
not  agree  concerning  the  value  of  the  property,  an  affidavit  of  the  value  by 
some  person  acquainted  with  the  value  must  be  filed  in  the  registry  or 
distiict  registry,  together  with  the  usual  minute.  Li  London,  Manch^ter, 
and  Liverpool  cases  a  stamp  of  be.  must  be  affixed  to  the  minute.  Where 
the  suit  is  instituted  against  ship,  freight,  and  cargo,  and  one  appearance 
has  been  entered  for  ship,  freight,  and  cargo,  and  an  agreement  fixing  the 
value,  or  an  affidavit  of  value,  has  been  filed,  the  release  will  be  granted  on 
bail  being  given,  or  money  paid  into  Court,  in  the  usual  way  (/).  But 
where  the  owners  of  the  ship  and  the  owners  of  the  cargo  appear  separately, 
the  practice  is  different ;  the  owners  of  the  cargo,  if  the  freight  and  cargo 
are  arrested,  are  not  entitled  to  a  release  until  the  value  of  the  cargo  and 
the  amount  of  unpaid  freight  have  been  agreed  or  proved,  and  the  freight 
paid  into  Court  (u),  unless  the  shipowner  has  abready  appeared  and  obtained 
a  release  of  the  freight.  In  that  case  the  owner  of  the  cargo  may  have 
the  cargo  released  on  proving  the  .value  of  the  cargo,  and  giving  bail  for 
the  amount  of  the  claim  in  the  action,  or  for  such  proportion  thereof  as 
may  be  agreed  upon,  or  as  may  be  ordered  by  the  judge,  with  reference  to 
the  value  of  the  separate  interests  of  the  parties  in  the  property.  Where 
the  freight  has  been  released  by  the  shipownery  the  owner  of  the  cargo  may 
pay  the  freight  to  the  person  entitled  in  the  usual  way. 

In  actions  of  possession  the  value  of  the  property  is  usually  agreed  upon 
before  the  release  is  granted. 

In  actions  of  salvage  where  an  affidavit  of  value  has  been  made,  and  the 
plaintiff  considers  that  the  affidavit  is  not  satisfactory,  or  where  in  any 
case  he  wishes  to  prevent  the  release  of  the  property,  the  proper  course  for 
him  to  adopt  is  to  enter  a  caveat  release.  In  order  to  do  this  2kprceapefi»r 
a  caveat  release  must  be  prepared  and  signed  by  the  solicitor  or  his  clerk 


(j?)  The  Towan,  8  Jur.  223 ;  The  Tri- 
tonia,  5  No.  Ca.  111.  fcJee  T/te  Seraglio^  10 
P.  D.  120.  We  have  already  observed 
that  where  a  second  or  subsequent  suit  is 
instituted  against  the  property,  a  caveat 
release  may  be  entered  at  the  instance  of 
the  plaintiff  in  such  second  or  subsequent 
suit.    See  »iipra,  p.  266. 

(^q^  Order  XXIX.,  rule  5  (326). 

(r)  Order  Lll.,  rule  23  (718),  provides 
that  any  agreement  in  writing  between 
the  solicitors  in  Admiralty  actions,  dated 
and  signed  by  the  solicitors  of  both 
parties,  may,  if  the  Admiralty  registrar 


thinks  it  reasonable,  and  such  as  the 
judge  would  under  the  circumstances 
allow,  be  filed,  and  shall  thereupon  be- 
come an  order  of  Court,  and  have  the 
same  effect  as  if  such  order  had  been 
made  by  the  judge  in  person.  As  to  the 
effect  of  an  agreement  becoming  an  order 
of  Court  under  this  rule,  see  The  Karo^  13 
P.  D.  24 ;  The  Ardliandhu,  11  P.  D.  40 ; 
S.  C.  The  KranprinZf  12  App.  Cases,  256. 

(*)  See  S.  C.  Fees  Order,  Jan,  1884, 
No.  35. 

(t)  Order  XXIX.,  rule  6  (327). 

(tt)  See  tupray  p.  291,  n.  (m). 
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for  him  (x).  The  prmripe  must  be  filed  in  the  principal  registry  in  cases 
where  the  action  is  proceeding  in  London.  In  cases  where  the  action  is 
proceeding  elsewhere,  the  usual  course  of  practice  is  for  the  prceripe  to  be 
filed  in  the  district  registry  where  the  action  is  proceeding.  In  order  to 
file  the  prceripe,  a  minute,  on  which  has  been  placed  a  five-shilling  stamp, 
either  impressed  or  adhesive,  shoiild,  if  the  action  in  which  it  is  intended 
to  enter  the  caveat  is  proceeding  in  London  or  at  Manchester  or  Liverpool, 
be  handed  in,  together  with  the  prceripe.  Thereupon  a  caveat  against  the 
release  of  the  property  will  be  entered  in  the  principal  registry  in  the 
Caveat  Release  Book  {y).  A  caveat  against  the  release  of  property  remains 
in  force  for  six  months  (2),  and  during  that  time,  unless  it  is  overruled  or 
-withdrawn,  it  prevents  the  release  of  the  property,  without  notice  to  the 
party  on  whose  behalf  it  has  been  entered. 

Where  a  caveat  release  has  been  entered,  the  solicitor  of  the  party  whose 
property  is  under  arrest  may  apply  to  the  Court  on  motion,  or  to  the  judge 
by  summons,  to  overrule  the  caveat^  and  on  such  application  being  made, 
the  CJourt  will  make  such  order  with  reference  to  the  release  of  the  property 
as  it  may  think  fit.  In  cases  of  salvage  where  the  plaintiffs  allege  as  their 
reason  for  entering  the  caveat  release  that  an  unsatisfactory  affidavit  of 
value  has  been  filed,  the  Court  will  generally  direct  an  appraisement  (a), 
and  order  the  property  to  be  released  on  bail  being  given  for  the  amount 
of  the  appraised  value,  or  on  money  to  the  same  amount  being  paid  into 
Ooort  in  the  usual  way.  And  in  cases  other  than  salvage  cases,  where  the 
value  of  the  property  is  in  dispute,  the  Court  will  adopt  a  similar  course. 
If  the  alleged  reason  for  taking  out  the  caveat  release  is  that  the  sureties 
who  have  entered  into  the  bail  bond  are  not  sufficient,  the  Court  will 
inquire  into  the  sufficiency  of  the  sureties,  or  will  refer  the  matter  to  the 
registrar  to  be  inquired  into  by  him  {h) ;  if  it  is  found  that  there  is  ground 
for  the  objection,  the  Court  will  require  other  sureties  to  be  found ;  if 
there  is  no  ground  for  the  objection,  the  Court  will  overrule  the  caveat.  A 
party  delaying  the  release  of  any  property  by  the  entry  of  a  caveat  release  is 
liable  to  be  condemned  in  costs  and  damages  arising  from  the  detention  of 
the  property,  unless  he  shall  show  to  the  satisfaction  of  the  Court  good  and 
sufficient  cause  for  having  done  so  (c). 

Where  the  Court  or  a  judge,  on  an  application  made  on  behalf  of  the 
plaintiff  before  trial,  is  of  opinion  that  a  counterclaim  in  respect  of  which 
property  belonging  to  the  plaintiff  is  under  arrest  cannot  conveniently  be 
disposed  of  in  the  action  in  which  it  is  pleaded,  or  ought  not  to  be  allowed, 
the  plaintiff  is,  it  would  seem,  at  once  entitled  to  take  out  a  release  {d). 

(b)  The  Court  will  sometimes  make 
an  order  for  the  sareties  to  attend  in  the 
registry,  to  be  cross-examined  before  the 
registrar  on  their  affidavits  of  justifica- 
tion, and  direct  the  registrar  to  subse- 
quently report  as  to  the  sufficiency  of  the 
bail.  See  The  Don  Ricardo,  6  P.  D.  121  ; 
The  FairpaH,  8  P.  D.  48, 55.  See  also  Tfie 
Minnie fjxme  12, 1894,  where  a  similar  order 
was  made  by  the  registrar  on  summons. 

(0  Order  XXIX.,  rule  10  (331) ;  The 
Corner^  Br.  &  L.  161  ;  Tfis  Don  Rioardo, 
5  P.  D.  121. 

(£0  See  Order  XIX.,  rule  3  (199).    As 
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(a?)  Order  LXVII.,  rule  10  (1021).  See 
Appendix  A.,  pt  ii.,  No.  17,  to  the  R.  S.  C, 
1883. 

(y)  Order  XXIX.,  rule  8  (329).  In 
district  registry  cases  the  prtscipe  to  enter 
the  caveat  release  is  generaUy  forwarded 
by  post  to  the  Admiralty  registrar,  but 
probably  if  the  solicitor  desiring  to  enter 
the  caveat  undertook  to  bear  the  extra 
expense,  a  telegram  as  to  the  entry  of  the 
cavetU  would  be  sent  from  the  district 
registrar  to  the  principal  r^stry. 

(5)  Order  LXIV.,  rule  15  (975). 

(a)  Seepoitf  Appraisbmbnt. 
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Sect.  7. — Jttdgmmt  and  Disfrihiiion  of  Proceeds, 

In  an  action  in  rem  where  the  owners  of  the  property  appear  and  defend, 
the  action  proceeds  to  hearing  in  the  same  manner  as  an  action  in  personam. 
The  rules  which  regulate  the  pleadings  and  the  method  of  taking  evidence 
apply  to  both  classes  of  actions,  and  will  be  considered  hereafter.  Bat  the 
proceedings  relating  to  the  judgment  in  an  action  in  rem  arc  peculiar,  and 
require  notice  here  {e).  They  vary  to  some  extent  according  to  the  previoos 
proceedings  in  the  action,  and  it  is  proposed  to  point  out  the  methods 
necessary  to  be  adopted  to  enforce  judgment  in  the  various  cases  which  may 
arise.  It  is  necessary  to  bear  in  mind  that  any  person  having  any  interest 
in,  or  claim  to,  the  property  proceeded  against,  may  intervene  and  contest 
the  claim  of  the  plaintiff.  But  it  will  be  convenient  in  the  first  instance  to 
treat  of  the  method  of  enforcing  a  judgment  in  cases  where  only  one  claim 
is  made  against  the  property,  and  no  one  but  the  undisputed  owner  of  the 
property  appears  to  contest  it.  The  method  of  proceeding  to  bring  before 
the  Ck)urt  the  claims  of  third  parties  intervening  will  be  considered  wh^i 
we  come  to  speak,  in  the  latter  part  of  this  section,  of  the  distribution  of 
proceeds. 

1.  Judgment  in  contested  causes  where  the  property  Jias   been  arrestsd 
and  remains  under  arrest  until  judgment. — In  these  cases,  if  the  Court  gives 


to  when  the  plaintiff  would  be  entitled 
to  costs  and  damages,  see  po«t.  Chapter 
Costs.  It  would,  of  course,  be  open  to 
the  defendant's  solicitor,  if  the  counter- 
claim is  dismissed  merely  because  it  can- 
not be  conveniently  tried  in  the  pending 
action,  to  commence  a  fresh  action,  and 
enter  a  caveat  against  the  release  of  the 
property,  or  arrest  the  property  in  the 
newly-commenced  action.  See  Order 
XXIX.,  rule  11  (332). 

(e)  The  rules  of  Order  XLI.,  which 
Order  is  headed  "  Entry  of  Judgment," 
though  general  in  terms,  seem  to  have  no 
direct  application  to  Admiralty  actions. 
Rule  1  of  the  Order  directs  that  judgments 
or  decrees  (Order  LXXI.,  rule  1  (1041), 
the  Judicature  Act,  1873,  s.  100)  shall  be 
entered  by  the  proper  officer  in  the  book 
to  be  kept  for  the  purpose.  It  seems 
doubtful  if  this  rule  can  in  any  way 
apply  to  the  proceedings  in  Admiralty 
actions,  in  which  actions  there  are  no 
decrees  imposing  liability  drawn  up  or 
entered  in  the  sense  in  which  judgments 
of  the  Common  Law  Courts  and  Court  of 
Chancery  were  drawn  up  and  entered. 
If,  however,  the  rule  is  intended  to  have 
any  reference  to  Admiralty  actions,  it 
would  seem  that  the  entry  on  the  minutes 
of  the  decrees  in  Admiralty  actions  (i.tf., 
the  minutes  of  the  decisions  verbally  pro- 
nounced by  the  judge  in  the  suit)  in  the 
registry  in  the  manner  in  use  in  the  Court 
of  Admiralty  before  1875,  is  a  sufficient 
compliance  with  the  rule  ;  and  where  the 
suit  is  proceeding  in  the  principal  registry 
such  an  entry  on  the  minutes  is  now  made 
in  all  Admiralty  actions,  under  the  pro- 
visions of  Order  LXVI.,  rule  9  (1011), 


which  requires  that  in  Admiralty  acdons 
a  record  of  all  the  orders  of  the  Court 
shall  be  entered  in  a  book,  to  be  kept  in 
the  Admiralty  Registry,  and  call^  the 
Minute  Book.  Forms  .  of  judgments 
within  Order  XLI.,  rule  1,  are  given  in 
Appendix  F.  of  the  Rules  of  1883 ;  bat 
the  forms  thei-e  given  are  the  forms  in 
use  in  the  Central  Office,  and  they  are 
in  many  respects  different  from  the  forms 
of  the  minutes  of  decrees  in  use  under  the 
present  practice  in  the  Admiralty  Divi- 
sion.   See  post,  Appendix  IX.,  pp.  611 

619.  Order  XLI.,  rules  3 — 10,  relate  to 
the  mode  and  manner  of  entering  judg- 
ments within  Order  XLI.,  but  appear  to 
have  no  material  bearing  on  the  practice 
in  Admiralty  actions. 

Order  XLI  I.,  rule  24  (602),  provider 
that  every  order  of  the  Court  or  a  judge 
in  any  cause  or  matter  may  be  enforced 
against  all  persons  bound  thereby,  in  the 
same  manner  as  a  judgment  to  Uie  same 
effect.  And  rule  1  (579)  of  the  same 
order  provides  that  where  any  person  is 
by  any  judgment  or  order  directed  to  pay 
any  money,  or  to  deliver  up  or  transfer 
any  property  real  or  personal  to  another, 
it  shall  not  be  necessary  to  make  any 
demand  thereof,  but  the  person  so 
directed  shall  be  bound  to  obey  sach 
judgment  or  order  upon  being  duly 
served  with  the  same. 

It  is  provided  by  Order  XLL,  rule  3 
(571),  that  by  special  leave  of  the  Court 
or  a  judge  a  judgment  may  be  ante- 
dated or  post-dated.  (A  stamp  of  5#.  is 
payable  in  respect  of  a  **  memorandam 
to  enter  an  order  nunc  pro  tunc"  8.  C. 
Fees,  Jan.,  1884,  No.  68.) 
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jndgment  in  favour  of  the  plaintiff,  it  will,  unless  the  action  is  one  of 
possession,  order  the  property  to  be  sold  (/).  In  order  to  carry  out  the 
order  for  sale,  the  plaintiff's  solicitor  must  apply  at  the  registry  for  a  com- 
mission of  appraisement  and  sale  (g),  and  must  deliver  the  same  to  the 
marshal  or  his  substitutes,  to  be  executed  by  him  or  them,  unless  the  Court 
or  a  judge  otherwise  orders  (A).  The  marshal,  having  executed  the  com- 
mission, pays  the  proceeds  into  Court.  If  judgment  has  been  pronounced 
for  a  specific  sum,  application  may  at  once  be  made  for  the  payment  of  the 
money  out  of  the  proceeds.  If  judgment  has  not  been  pronounced  for  a 
specific  sum,  and  a  reference  to  the  registrar  and  merchants  has  been 
directed  before  such  application  can  be  made,  the  reference  must  be 
proceeded  with  and  the  report  filed.  Application  for  an  order  directing  the 
amotmt/otmd  to  be  due  to  the  plaintiff  to  he  paid  out  of  the  proceeds  either 
to  the  plaintiff,  or  on  his  written  authority  to  his  solicitor  (t),  may  be  made 
to  the  judge  at  chambers.  If  the  judge  makes  the  order  for  the  payment 
of  the  money,  it  will  be  paid  on  applicaticm  being  made  at  the  pay  office 
of  the  Supreme  Court  {k\  if  the  action  is  proceeding  in  London,  and  in 
other  cases,  at  the  district  registry  in  which  the  action  is  proceeding. 
To  obtain  payment  in  London,  Manchester,  and  Liverpool  causes,  an 


Sale. 


Order  for 
payment  oal 
of  the 
proceeds. 

Manner  of 
payment 
in  London. 


(/)  Where  a  specific  amount  is  pro- 
nounced for,  the  form  of  the  decree  should 
be  that  the  defendant  do  pay  the  amount 
on  a  day  named,  and  that  in  default  of 
payment  the  property  be  sold.  The 
object  of  this  is  to  prevent,  if  possible, 
the  necessity  for  a  sale.  The  15th  section 
of  the  Admiralty  Court  Act,  1861 ,  enacts 
that  all  decrees  and  orders  of  the  Ad- 
miralty Court,  whereby  any  sum  of  money 
shall  be  payable  to  any  person,  shaU  have 
the  same  effect  as  judgments  at  common 
law,  and  that  all  remedies  at  common  law 
possessed  by  judgment  creditors  shall  be 
possessed  by  persons  to  whom  the  money 
shaU  be  directed  to  be  paid.  This  enact- 
ment before  the  coming  into  operation  of 
the  Rules  of  1883  was  seldom  put  in  force, 
and  it  is  difficult  to  understand  to  what 
extent  it  was  intended  to  be  applicable  to 
actions  in  rem^  where  the  object  of  the 
proceedings  is  to  enforce  a  claim  against 
the  property  proceeded  against.  But  in 
a  recent  case  of  damage  the  Court  of 
Appeal  decided  that  the  section  enable 
the  plaintiff  to  obtain  from  the  owner  of 
the  res,  who  had  appeared  as  defendant, 
the  full  amount  of  the  judgment  decreed 
hy  the  Court  to  he  due^  although  that 
amount  exceeded  the  value  of  the  ret. 
See  Th£  Gemma,  [1899]  P.  285;  and 
supra,  p.  24.  No  doubt,  where  the  de- 
fendant appears  and  gives  baU,  he  sub- 
mits himse&  to  the  jurisdiction  of  the 
Court,  and  renders  himself  personally 
liable  in  the  action  to  the  extent  of  the 
value  of  the  property  proceeded  against, 
for  which  in  the  case  of  damage  by  col- 
lision the  Legislature  has  now  substituted 
in  ordinary  cases  a  conventional  value 
in  the  case  of  damage  to  goods  of  %l. 

A.P. 


for  each  ton  of  the  vessel's  tonnage ;  but 
it  is  submitted  that  an  appearance  in 
an  action  in  rem,  which  admittedly  is 
entered  to  prevent  judgment  being 
given  in  the  absence  of  the  defendant 
(see  notice  on  writ  of  summons),  does 
not  alter  the  nature  of  the  action  or 
enlarge  the  relief  to  which  the  plaintiff 
would  have  been  entitled  if  there  had 
b^n  no  appearance,  and  that  any  dicta 
to  the  contrary  in  the  case  of  The  Oemma, 
where  the  actual  decision  was  merely 
that  the  registrar's  report  in  the  action — 
confirmed  by  the  Admiralty  Division  with- 
out objection — was  conclusive  as  to  the 
amount  for  which  execution  could  be 
levied,  are  not  such  as  to  preclude  the 
defendant  in  an  action  in  rem,  where  bail 
has  been  given  in  the  full  value  of  the 
property  proceeded  against,  from  obtain- 
ing a  reduction  of  the  damages  claimed  in 
the  action  to  the  amount  of  the  bail  and 
costs,  provided  proper  application  be 
made  either  at  the  reference  for  the 
assessment  of  damage  before  the  registrar, 
or  to  the  Court  on  objection  to  the  regis- 
trar's report.     See  supra,  pp.  18,  26. 

(g)  See  post,  Appbaisement  ;  Salb. 

(A)  Order  LI.,  rule  14  (693). 

(t)  Order  XXII.,  rule  20  (274).  See 
S.  C.  Funds  Rules,  1894,  Nos.  44,  45,  51. 

{k)  I,r.,  the  Paymaster-General's  office 
for  business  of  the  Supreme  Court  of 
Judicature,  Royal  Courts  of  Justice.  See 
the  S.  C.  Funds  Rules,  1894,  rules  3,  '*.S, 
46,  and  Appendix,  Form  No.  7 ;  The 
Supreme  Court  of  Judicature  (Funds,  &c.) 
Act.  1883  (46  &  47  Vict.  c.  29)  s.  1  ;  and 
the  Paymaster-General  Act,  1889  (52  k  53 
Vict.  c.  53). 
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office  copy  of  what  is  termed  an  order  far  payment  {t)  and  any  farther  neceasary 
aathority  or  information  must  be  leil  at  the  pay  office,  and  thereupon  a 
cheque  for  payment  of  the  money  will  be  prepared  by  the  Paymaster- 
Oeneral,  or  by  the  Assistant  Paymaster-Oeneral  for  the  business  of  the 
Supreme  Court,  and  will  be  delivered  out  of  the  office  upon  the  personal 
application  of  the  person  entitled  thereto,  or,  \S  the  order  so  directs,  on  his 
written  authority  to  his  solicitor  (m).  The  official  copy  of  the  order  for 
payment  required  to  be  left  at  the  pay  office  is  signed  by  the  Admiralty 
registrar,  or  on  his  behalf,  and  will  be  issued  out  of  the  principal  registry  (n). 

If  in  a  suit  of  possession  the  Court  decrees  possession  to  the  plaintiff,  the 
ship  will  be  delivered  over  to  him  by  the  marshal  accordingly.  To  obtain 
possession,  the  plaintiff  should  file  in  the  registry  or  district  registry  where 
the  action  is  proceeding  a  praecipe  for  a  writ  of  possession.  A  Court  fee  of 
Ibe.  is  payable  on  the  pr(ecips  (o).  The  writ  of  possession^  which  was 
formerly  known  as  a  decree  of  possession,  when  obtained  should,  in  actions 
proceeding  in  London,  be  left  with  the  marshal  in  the  manner  before 
described  in  the  case  of  a  release  (p),  and  in  district  registry  cases  with  the 
marshal's  substitute,  and  on  payment  of  the  possession  fees  and  expenses 
the  ship  will  be  delivered  over  to  the  plaintiff  (q).  If  the  register  of  the 
ship  is  detained  by  the  defendant,  the  Court  will,  if  applied  to,  make  an 
order  or  grant  a  monition  calling  upon  him  to  deliver  it  up  (r). 

The  defendant  in  a  suit  of  restraint  usually  consents  to  give  bail  before 
the  time  for  delivery  of  statement  of  claim  has  elapsed,  and  where  this  is 
the  case,  of  course  no  judgment  is  given  as  to  the  right  of  the  plaintiff  to 
have  the  ship  restrained  from  proceeding  to  sea ;  but  where  the  ship 
remains  under  arrest  until  judgment  in  favour  of  the  plaintiff,  she  will  not 


(J)  See  S.  C.  Funds  Rules,  1894,  Nos. 
28,  111;  and  Appendix,  Form  No.  7. 

(fit)  See  S.  C.  Funds  Rules,  1894,  Nos. 
47,  48,  49,  50,  111.  The  usual  stamps,  as 
in  the  case  of  other  summonses  and  orders, 
must  be  paid.  Bee  past,  Chapter  Motions 
A29D  Summonses.  In  certain  cases  of 
amounts  not  exceeding  1,000Z.  payments 
may  be  made  by  means  of  a  direction  by 
the  Pajrmaster  through  the  post.  But  it  is 
provided  that  the  Paymaster  may  refuse 
to  make  a  remittance  under  these  pro- 
visions in  cases  in  which  he  sees  reason 
for  so  doing,  and  that  any  remittance 
is  to  be  at  the  sole  risk  of  the  person 
requesting  it.  See  S.  C.  Funds  Rules, 
1894,  Nos.  48,  95.  A  Court  stamp  of  '6s. 
is  payable  on  preparing  a  power  of 
attorney  in  the  pay  office.  See  S.  C.  Fees 
Order,  Jan.,  1884,  No.  109. 

(«)  Up  to  the  Ist  February,  1897,  a 
Court  fee  of  5s.  (8.  C.  Fees  Order,  Jan., 
1884,  No.  145)  had  to  be  paid  by  the  party 
entitled  or  his  solicitor  for  him  on  every 
601.  or  fraction  of  601.  paid  out  of  the 
Admiralty  registry  in  any  action,  but  this 
poundage  was  abolished  from  the  last- 
mentioncxi  date  by  an  order  dated 
January  22,  1897  (S.  C.  Fees  Order, 
Jan.,  1897 ;  Statutory  Rules  and  Orders 
for  1897,  p.  613). 

(o)  S.  C.  Fees  Order,  Jan.,  1884,  No.  13. 


Cp)  See  strnra,  p.  301.  See  R.  8.  C, 
1883,  Appencux  H.,  No.  9,  where  the  torn 
of  the  decree  of  release  directed  to  the 
marshal  and  his  substitutes  is  set  out,  but 
is  entitled  "  a  writ  of  possession  in  Admi- 
ralty actions."  Order  XLIL,  rule  6  (684), 
provides  that  a  judgment  for  the  recovery 
of  any  property  other  than  land  or  money 
may  be  enSforced  (a)  by  writ  for  delivery 
of  the  property,  (b)  by  writ  of  attachment, 
(c)  by  writ  of  sequestration  ;  but  this  rule, 
it  is  submitted,  does  not  apply  to  an  acUon 
of  possession,  that  action  being  an  action 
tft  rem,  the  decrees  in  which,  under  Order 
XLII.,  rule  28  (606),  may  be  enforced  as 
before  the  coming  into  force  of  the 
Judicature  Acts. 

(q)  See  77t4t  Europa,  Br.  ft  L.  210, 
212;  The  NoHhAnurrican^Bwt^A^. 

(r)  See  2%e  8t.  Olaf,  2  P.  D.  113, 
decided  whilst  the  Rules  of  1875  were  in 
force.  See  forms  in  the  schedule  to  the 
Admiralty  Court  Rules,  1859.  If  the 
register  cannot  be  obtained,  it  seems  that 
the  plaintiff  may,  on  producing  an  office 
copy  of  the  judgment  to  the  proper  custom 
house  authorities,  have  the  ship  registered 
in  his  own  name.  See  the  M.  S.  Act,  1894, 
s.  10  ;  and  Ouuteaunenf  v.  Capeyron,  7 
App.  Cases,  127,  at  p.  135  ;  Tk€  CeUie 
King,  [1894]  P.  176  ;  M.  8.  Aot,  1894,  s.  16. 
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be  released  until  the  required  security  is  given  (s).  The  bail  bond  mnst  be 
filed  in  the  registry,  and  then  the  defendant's  solicitor  may  file  a  pracipe 
for  a  release^  and  proceed  in  the  ordinary  way  to  obtain  a  release  (/).  The 
prcBcipe  should  recite  that  the  bail  bond  has  been  duly  filed.  A  five-shilling 
stamp  is  payable  on  the  minute  filing  the  bail  bond,  and  10«.  in  respect  of 
filing  the  affidavits  of  justification  (u). 

Where  the  defendant  establishes  a  counterclaim,  the  Court  will  give  Judgment  on 
judgment  in  his  favour  for  such  relief  as  he  may  be  entitled  to,  whether  for  counterclaim, 
a  bfidance  on  the  claim  and  costs,  or  for  other  relief,  and  the  same  proceed- 
ings to  enfoice  the  judgment  take  place  as  have  been  just  described  in 
the  case  of  plaintiffs  (x). 

When  the  property  remains  under  arrest  until  judgment,  and  judgment  Judgment  for 
is  given  for  the  defendant,  the  defendant  is  of  course  entitled  to  have  the  <i«'e'*^*'*t« 
property  released.    To  obtain  the  release  of  the  property  the  defendant's 
eolicitor  mnst  file  in  the  registry  a  prcRcipefor  a  release.    A  fifteen-shilling 
stamp  is  in  London  causes  payable  on  the  pracipe  (y).    The  release,  when 
obtained,  must  be  left  with  the  marshal  for  service  in  the  manner  before 
described  (z).    An  order  whereby  the  plaintiff  is  ordered  to  pay  costs  may.  For  costs, 
if  no  property  of  the  plaintiff  is  under  arrest  in  the  suit,  be  enforced  against 
him  by  commitment  under  the  Debtors  Act,  1869  (a),  or  by  the  issue  of 
execution  under  the  provisions  of  the  15th  and  22nd  sections  of  the 
Admiralty  Court  Act,  1861  (b),  as  in  a  similar  case  where  the  action  is  m 
personam  (c). 

2.  Judgment  in  cases  where  the  property  has  been  sold,  and  the  proceeds  Judgment 
brought  into  the  registry,  before  judgment,  or  where  money  has  been  paid  into  ''^^rt'^^has 
Court  in  lieu  of  bail  by  the  defendant. — If  the  judgment  is  in  favour  of  the  been  sold 
plaintiff  or  a  defendant  having  a  counterclaim,  and  directs  that  a  specific  ^ore 
sum  shall  be  paid  to  the  plaintiff  or  to  a  defendant  having  a  counterclaim,  ^^^^^ 
an  order  for  the  payment  of  the  money  may  be  obtained  forthwith  {d).    If 
the  judgment  simply  directs  that  such  a  sum  shall  be  paid  to  the  plaintiff  Judgment 
or  to  a  defendant  having  a  counterclaim  as  shall  be  found  to  be  due  by  the  ^^^  plaintiflE. 


(#)  As  to  the  form  of  bail  bond  in 
actions  of  restraint,  see  The  Bobert 
DicUnton;  2%e  QlannibafOa,  33  W.  B. 
400,  10  P.  D.  15  ;  The  Cawdor,  [1900] 
P.  47,  at  p.  52 ;  and  gupra,  p.  296.  If 
the  ship,  after  bail  has  been  given,  is 
lost,  or  otherwise  fails  to  return  in  accord- 
ance with  the  conditions  of  the  bail  bond, 
the  Court  wiU  pronounce  the  bond 
forfeited,  and  order  the  amount  for 
which  the  sureties  are  liable  to  be 
brought  into  Court  within  a  specified 
time,  directing  where  necessary  a  reference 
to  the  registrar  and  merchants  as  to  the 
yalue  of  the  plaintifTs  shares.  See  TIte 
Cavodor,  [1900]  P.  47,  where  the  bail  were 
given  leave  to  appear  and  show  cause  why 
the  unount  for  which  bail  had  been  put 
in  should  not  be  paid  into  Court,  and  were 
ordered  to  be  served  with  a  notice  of  the 
Court  order. 

(0  See  9v,pra,  p.  300. 

(tt)  S.  C.  Fees  Order,  Jan.,  1884,  No.  85. 


(«)  See  Order  XXI.,  rule  17  (260). 

(y)  Order  LXVII.,  rule  10  (1021). 

(2)  The  proceedings  mentioned  above 
are  applicable,  mtttatU  mutandiSy  to  cases 
where  property  is  arrested  or  baUed  in 
respect  of  a  counterclaim ;  a  defendant 
having  a  counterclaim  on  which  he  is 
entitl^  to  judgment  being  in  aU  respects 
in  the  same  position  as  if  he  had  brought 
a  cross  action. 

(a)  On  an  application  to  a  Court  having 
bankruptcy  jurisdiction. 

(ft)  See  supra,  p.  305,  n.  (/).  Although 
these  sections  are  repealed  by  the  44  & 
45  Vict.  c.  59,  for  some  purposes,  they  are 
still,  it  would  seem,  to  be  treated  as  in 
force  for  aU  purposes  of  jurisdiction.  See 
The  Gemma,  [1899]  P.  285  ;  Winjield  v. 
Boathroyd,  34  W.  R.  501,  503. 

(ju)  See  poet.  Actions  in  Pbesonam. 

(d)  See  Order  XXII.,  rule  20  (274) ; 
and  The  Mam,  [1894]  P.  265,  at  p.  269. 
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registrar  and  merchants,  it  is  necessary,  after  the  reference  has  proceeded 
in  the  osual  way,  and  the  report  of  the  registrars  and  merchants  has  been 
duly  filed,  to  apply  to  the  judge  at  chambers  for  an  order  directing  the  sum 
found  by  the  report  to  be  due  to  be  paid  out  of  Court  When  an  order  for 
payment  has  been  made,  application  for  the  money  should  be  made  in  the 
manner  before  described  («). 

When  judgment  is  given  in  favour  of  a  party  whose  property  has  been 
sold,  the  Court  will,  if  no  third  party  intervene,  make  an  order  for  the 
payment  of  the  proceeds  in  Court  to  him.  The  money  must  be  applied  for 
in  the  manner  before  described  (e).  It  will  not  as  a  general  rule  be  paid 
out  to  the  solicitor  unless  he  is  authorized  to  receive  it  in  writing.  But 
when  judgment  is  given  in  favour  of  a  party  whose  solicitor  has  paid  money 
into  Court  in  lieu  of  bail,  the  Court  will  order  the  money  to  be  paid  out  to 
the  solicitor,  and  on  the  solicitor  applying  in  the  registry  an  office  copy  of 
the  order  for  payment  will  be  handed  to  him,  in  exchange  for  which  a  cheqne 
for  the  money  will  be  delivered  to  him  at  the  pay  office  (/). 

3.  Judgment  in  cases  where  the  property  has  been  released  on  bail. — In 
cases  where  bail  has  been  put  in  by  a  defendant,  if  the  Court  pronounoes 
judgment  for  the  plaintiff,  the  judgment  is  enforced  against  the  defendant 
and  his  sureties  (g).  If  the  Court  pronounces  judgment  for  a  specified 
amount,  and  it  \&  desired  to  be  in  a  position  to  have  either  the  defendant  or 
the  bail  committed  under  the  Debtors  Act,  1869,  in  case  of  default  of 
payment,  the  Court  may  be  applied  to  by  the  plaintiff  to  order  the  defendant 
and  his  sureties  to  pay  the  money  on  a  day  named  (h).  The  order  when 
made  must  be  duly  served  upon  the  parties  to  whom  it  is  directed,  and  if  it 
is  not  obeyed,  application  may,  in  case  of  their  ability  to  pay,  be  made  to  a 

last  provision  appears  to  be  to  sanction 
the  practice  as  stated  in  the  text.  See 
also  Order  XLII.,  role  28  (606),  which 
provides  that  nothing  in  that  order  (which 
relates  to  the  issue,  inter  alia^  of  writs  of 
execution  in  the  High  Court  of  Justice) 
shaU  take  away  or  curtail  any  right  here- 
tofore existing  to  enforce  or  give  effect  to 
any  judgment  or  order  in  any  manner  or 
against  any  person  or  propeity  whatso- 
ever. Moreover  Order  XLII.,  rule  26 
(604),  provides  that  any  person  not  being 
a  party  to  a  cause  or  matter  against  whom 
obedience  to  any  judgment  or  order  may 
be  enforced,  shaU  be  liable  to  the  same 
process  for  enforcing  obedience  to  such 
judgment  or  order  as  if  he  were  a  party 
to  such  cause  or  matter.  As  to  the  iasoe 
of  a  writ  of  Jufrifacuutoleyj the  unsatis- 
fied amount  of  the  judgment  decreed  due 
in  an  action  in  rem,  see  The  Oemma, 
[1899]  P.  285  ;  and  tupra,  p.  305.  n.  (/). 

(/t)  As  to  a  monition,  or  an  order  to  pay 
equivalent  thereto,  being  necessaiy  to  fix 
the  liability  of  the  party,  see  po9t^  Chapter 
Monitions  and  Orders.  In  salvage 
suits,  when  the  ship  and  cargo  belonged 
to  different  persons  and  separate  appear- 
ances  had  been  entered  and  separate  bail 
given,  separate  monitions  hnd  to  be  asked 
for,  under  the  practice  in  force  before  the 
Judicature  Act,  1873. 


(e)  See  iupra^  pp.  305,  306. 

(J)  The  general  practice  before  the 
Judicature  Act,  1873,  was  this,  that  when- 
ever money  had  been  paid  in  by  a  solicitor, 
and  judgment  was  given  in  favour  of  his 
party,  the  money  was  paid  out  again  to 
that  solicitor. 

(^)  The  practice  at  the  time  of  the 
passing  of  the  Judicature  Act,  1873,  was 
to  g^nt  a  monition  against  the  defendant 
and  the  bail,  and  it  is  apprehended  that 
where  proceedings  to  commit  the  defen- 
dant or  the  bail  are  contemplated,  it  may 
be  the  safer  course  still  to  follow  the  old 
practice.  See  post,  Chapter  Monitions 
AND  Orders.  No  form  of  monition  is  to 
be  found  in  any  of  the  Appendices  to  the 
R.  S.  C,  1883  ;  and  the  Rules  of  the  Ad- 
miralty Court,  1859,  the  schedule  to  which 
did  contain  such  a  form,  are  annuUed. 
Whilst,  however,  that  is  so.  Order  XLII., 
rule  3  (681),  of  the  R.  S.  C,  1883,  expressly 
provides  that  a  judgment  for  the  recovery 
Dy,  or  payment  to,  any  person  of  money 
may  be  enforced  by  any  of  the  modes  by 
which  a  judgment  or  decree  for  the  pay- 
ment of  money  of  any  Court,  whose  juris- 
diction is  transferred  by  the  principal 
Act  (i.tf.,  the  Judicature  Act,  1873,  see 
Order  LXXL,  rule  1  (1041)  ),  might  have 
been  enforced  at  the  time  of  the  passing 
of  the  same  Act.    And  the  effect  of  this 
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Court  having  bankraptcy  jurisdiction  for  their  committal    under    the 
Debtors  Act,  1869  (*). 

Where  the  Court  has  pronounced  judgment  for  a  specified  amount,  and  Execution 
has  made  an  order  ordering  the  defendant  or  the  bail  to  pay  the  amount  ^^^?-^^ 
due,  execution  under  the  Admiralty  Court  Act,  1861  (X:),  may  be  issued  court  Act, 
against  the  property  of  the  defendant  to  the  extent  of  the  amount  decreed  i^^^* 
to  be  due,  and  against  the  bail  to  the  extent  to  which  they  have  rendered 
themselves  liable  (/).    The  process  of  execution  usually  issued  is  a  writ  of 
fieri famas  directed  to  the  sheriff,  which  is  taken  out  of  the  registry  in  the 
same  manner  as  in  cases  where  process  of  execation  against  property  is 
issued  to  enforce  judgments  to  pay  money  in  actions  in  personam  (m). 

Under  the  present  practice  it  is  not  necessary  that  a  monition  to  pay,  or 
the  order  or  minute  of  the  order  for  payment  of  the  amount,  should  be 
served  on  the  defendant  before  the  issue  of  a  writ  of  fieri  facias  or  writ  of 
elegit  against  him ;  but  in  those  cases  where  it  is  sought  to  enforce  the 
judgment  against  the  bail,  a  monition  or  the  order  for  payment  must  pre- 
viously have  been  served  on  the  bail  before  any  writ  of  execution  can  be 
taken  out  against  them.    If  the  judgment  is  not  for  a  specified  amount. 


(i)  Before  the  paaBing  of  the  Debtors 
Act,  1869,  application  might  have  been 
made  on  motion  for  an  attachment  against 
them.  See  poH,  Chapter  Attachment. 
It  might  seem  as  thongh  the  order  for 
payment  and  the  monition  should  be  made 
against  the  sureties  only,  because  they 
are  the  only  persons  who  enter  into  any 
express  obligation  to  become  personaUy 
answerable  in  the  suit.  But  when  a 
defendant  appears  and  obtains  the  release 
of  his  property,  he  enters  into  an  implied 
obligation  to  become  personally  answer- 
able in  the  suit  to  the  extent  of  the  value 
of  the  property,  and  according  to  the 
practice  of  the  Court  the  order  should 
be  made  against  the  defendant  and  the 
soreties.  Under  the  old  practice,  when 
the  monition  was  not  obeyed  it  was  usual 
to  grant  the  attachment  against  the  defen- 
dant and  his  sureties  simultaneously. 
Since  the  coming  into  operation  of  the 
Debtors  Act,  1869,  no  attachment  against 
bail  has  issued,  and  an  application  for  an 
attachment,  on  their  disobedience  to  a 
monition  to  pay,  might  be  refused  by  the 
Court,  having  regard  to  the  provisions  of 
the  Debtors  Act,  1869,  notwithstanding 
the  words  of  the  baU  bond ;  but  it  may  be 
contended  that  default  in  payment  of  the 
sum  for  which  the  bail  have  rendered 
themselves  liable  would  be  held  to  be 
'*  default  in  payment  of  a  sum  in  the 
nature  of  a  penalty  other  than  a  penalty 
in  respect  of  any  contract "  (sect.  4,  sub- 
sect.  1),  or  that  such  a  default  was  not 
within  the  Act  at  all,  and  therefore  that 
an  attachment  against  bail  for  such  a 
default  may  still  be  issued.  See  Lynch 
▼.  Lyneh,  10  P.  D.  188 ;  Bates  v.  Bates,  14 
P.  D.  17  ;  Itnnueki  v.  SmartAO  P.  D.  184  ; 
Buehley  v.  Cratqford,  [1898]  1  Q.  B.  105  ; 
In  re  Smith,  2  Ex.  D.  47.    See  also  T^te 


Nied  Elwin,  1  Dods.  50.    As  to  the  old 

C:tice  of  attaching  bail  even  when 
krupt,  see  The  Adventure,  Adm.  1789, 
cited  in  Braithwaite  v.  Hollingsfiead,  1 
Consist.  478. 

(A)  Sects.  15  and  22. 

(0  See  ttyj^roj  pp.  294,  295  ;  77i£  Dela- 
toare,  Olcott,  240 ;  and  the  form  of  the 
bail  bond  now  in  use,  whereby  the 
sureties  consent  that  in  case  of  default 
execution  shall  issue  against  their  heirs, 
executors,  administrators,  goods  and  chat- 
tels. R.  S.  C,  1888,  Appendix  A.,  pt.  ii.. 
No.  18.  The  form  of  the  bail  bond  before 
the  passing  of  the  Admiralty  Court  Act, 
1861,  was  the  same,  but  there  seems  to 
have  been  no  instance  in  recent  times, 
before  1861,  where  the  goods  of  bail  had 
ever  been  seized  in  execution.  It  is, 
however,  worthy  of  notice  that  in  "a  list 
of  the  fees  appertaining  to  the  Court  of 
Admiralty  set  out  by  Sir  Travers  Twiss 
(Black  Book  of  the  Admiralty,  voL  i. 
p.  401),  there  occurs  the  following  pas- 
sage :  **  Likewise  the  Admiral  shall  have 
for  the  seal  of  each  letari  facias  issued 
out  of  his  Court  at  the  suit  of  a  party, 
three  shillings  and  sixpence.** 

(m)  Seesujfra,  p.  805,  nA/)yPost,  Chapter 
Actions  IN  Personam  ;  una  The  Gemma, 
ri899]  P.  285,where  the  amount  of  damages 
decreed  to  be  due  was  held  to  be  con- 
clusive, notwithstanding  that  it  exceeded 
the  amount  for  which  bail  had  been  put  in, 
and  the  plaintiffs  were  held  entitled  by 
virtue  of  the  15th  section  of  the  Admir- 
alty Court  Act,  1861,  to  sue  out  a  writ  of 
Jirn  facias  to  levy  that  amount.  And 
see  supra,  p.  24.  A  writ  of  elegit  might 
be  issued,  but  it  is  believed  that  such  a 
writ  has  never  been  applied  for  in  an 
Admiralty  action. 
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Judgment  for 
defendant, 


on  counter- 
claim. 


Where  no 
security  has 
beenexacted« 


and  a  reference  to  the  registrar  and  merchants  is  ordered,  the  reference 
must  be  proceeded  with  (w),  the  report  filed,  and  an  order  obtained  con- 
firming the  report  and  directing  payment  of  the  amount  found  due,  before 
a  monition  can  be  apph'ed  for  (o)  or  a  writ  oi  fieri  facias  or  of  elegit  be  taken 
out.  Application  for  the  order  confirming  the  report  and  directing  pay- 
ment of  the  sum  found  due  should  be  made  to  the  judge  either  in  Court 
or  at  chambers  (;>). 

Where  the  amount  which  the  plaintiff  is  entitled  to  recover  under  the 
decree  in  the  action,  and  the  costs  in  which  the  defendant  and  the  sureties 
have  been  condemned,  together  exceed  the  amount  in  which  bail  has  been 
given  in  the  suit,  the  Court  has  power  to  order  the  property  proceeded 
against  to  be  re-arrested,  when  it  is  found  within  the  jurisdiction,  for  the 
balance  of  costs  {q). 

If  judgment  is  in  favour  of  the  defendant,  the  Court  will  make  an  order 
dismissing  the  bail,  and  thereby  they  will  be  discharged  from  all  liability. 
An  order  on  the  plaintiff  to  pay  costs  may,  if  no  property  of  the  plaintiff  is 
under  arrest  and  no  bail  has  been  put  in  on  his  behalf,  be  enforced  against 
him  as  in  the  action  in  personam. 

The  proceedings  with  reference  to  judgment  for  the  defendant  in  cases 
where  property  belonging  to  the  plaintiff  has  been  arrested  at  the  instance 
of  a  defendant  having  a  counterclaim,  are,  substituting  defendant  for 
plaintiff,  and  plaintiff  for  defendant,  the  same  as  in  actions  where  property 
belonging  to  the  defendant  has  been  arrested. 

4.  Judgment  in  cases  where  the  property  has  not  been  arrested  and 
security  has  not  been  given, — It  sometimes  happens  that  the  owner  of  the 
property  voluntarily  appears  to  defend  the  suit,  and  the  plaintiff  being 
content  to  waive  his  right  to  have  security  for  the  property  pending  the 
proceedings,  the  suit  comes  on  for  hearing  without  any  arrest  of  the  pro- 
perty being  made,  or  any  security  being  given.  In  these  cases,  if  the 
judgment  is  for  the  plaintiff,  and  the  defendant  does  not  pay  to  the  plaintiff 
the  amount  ordered  to  be  paid,  the  judgment  is  usually  enforced  in  the 
same  way  as  a  judgment  in  personam  (r). 


(w)  Where  there  are  cross  actions  or  a 
claim  and  a  counterclaim,  and  after  refer- 
ence to  the  registrar  the  registrar  reports 
that  both  the  plaintiff  in  the  cross 
actions,  or  the  plaintifEs  and  the  defen- 
dants having  a  counterclaim,  are  entitled 
to  recover,  an  order  will  be  made  direct- 
ing payment  of  the  balance  due  after  the 
claims  have  been  set  off  against  each 
other,  and  if  a  monition  is  issued  it  will 
be  likewise  for  such  balance,  and  be 
directed  to  the  persons  liable  to  pay  such 
balance.  See  Tfie  KJiedire^  7  App.  Cases, 
795  ;  Imp,  JajK  GoH,  v.  P,  ^  O.  S,  N,  C, 
[1895]  A.  C.  644. 

(it)  The  advantage  of  taking  out  and 
serving  a  monition  to  pay  is  that  no 
question  can  then  arise  as  to  the  disobe- 
dience of  the  defendant  and  his  bail  to  an 
imperative  order  of  the  Court  on  them  for 
payment,  obedience  to  which  could  before 
the  Judicature  Acts  have  been  enforced 


by  attachment.  It  is  apprehended  that 
the  jurisdiction  of  the  Court  in  Admiralty 
actions  to  enforce  its  decrees  by  attach- 
ment is  no  greater  than  the  jurisdictioo 
for  that  purpose  possessed  by  the  Court 
of  Admiralty  when  it  existed  as  a  separate 
Court,  and  that  in  matters  affecting  the 
liberty  of  the  subject  the  former  practice 
of  the  Court  has  not  been  interfered  with 
by  the  Rules  of  1883.  See;«wff,  Monitiok, 
&c ;  Attachment,  &c. 

(j»)  See/^oirf,  Chapter  Moxitiohs  A2fD 
Oboebs. 

(a)  The  Freedom,  L.  R.  3  A.  &  E.  495 
ancl  499.  See  also  The  Horace  Beale$y 
Adm.  Div.,  May  2, 1876.  In  a  note  to  the 
report  of  the  former  case  wiU  be  found 
the  form  of  the  writ  of  execution  drawn 
up  for  the  purpose  of  carrying  out  the 
judgment  of  the  Court  ordering  the 
re-arrest  in  that  case. 

(r)  See   jwf.    Chapter   Actions   ik 
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5.   DisirilmHon  of  proceeds. — As  we  have  already  noticed,  any  person  Rigjitsof 
may  enter  an  appearance  to  protect  any  interest  he  may  have  in  the  intervening, 
property  proceeded  against,  or  may  commence  a  second  or  subsequent  suit 
to  enforce  any  claim  he  may  have  against  it  («).    He  may,  until  his  rights 
can  be  adjudicated  upon,  prevent  the  release  of  the  property  under  arrest,  or 
the  payment  of  the  proceeds  out  of  the  registry.    The  solicitor  of  the  party  Caveat 
desiring:  to  prevent  the  release  of  property  under  arrest  should  file  in  the  ^^^^ 

relense  or 

jHincipal  registry  or  the  district  r^stry  where  the  action  is  proceeding  a  payment. 
prcecipefor  a  caveat  against  the  release  of  the  property,    A  five-shilling  Court 
fee  is  payable  on  the  minute  filing  \ki'^'pT(Rcipe{t).    On  the prcRdpe  being  filed, 
a  caveat  against  the  release  of  the  property  will  be  entered  in  a  book  kept  in 
the  principal  registry,  called  the  Caveat  Belease  Book  {u). 

The  solicitor  of  the  party  desiring  to  prevent  the  payment  of  money  out 
of  Court  should,  if  the  action  is  proceeding  in  London,  file  in  the  principal 
r^^tiy  a  notice  or  praecipe  for  a  caveat  against  tJie  payment  of  the  money  (x). 
A  five-shilling  impressed  or  adhesive  stamp  is  payable  on  the  minute  filed 
with  the  prcecipe.  On  thz  proRcipe  being  filed,  a  caveat  against  the  payment 
of  the  money  will  be  entered  in  a  book  kept  in  the  principal  registry,  called 
the  Caveat  Payment  Book. 

No  express  provision  is  made  by  the  Eules  of  Court  for  the  entry  of  a 
caveat  payment  in  district  registries.  But  if  the  phrase  **  Admiralty 
B^stry  "  in  Order  XXII.,  rule  21  (275),  includes  not  only  the  principal  ' 
r^istry,  but  any  district  registry,  or  if  Order  XXXV.,  rule  1  (401), 
requiring  proceedings  down  to  the  entry  of  final  judgment  to  be  taken  in 
district  registries,  applies.  Caveat  Payment  Books  should  be  kept  in  all  the 
district  registries,  and  entries  therein  should  be  made  in  actions  proceeding 
in  such  registries  in  the  same  manner  as  in  the  principal  registry  (y). 

In  the  Liverpool  district  registry,  which  existed  before  the  Judicature 
Act,  a  Caveat  Payment  Book  is  kept,  and  the  practice  as  to  making  entries 
therein  is  the  same  as  in  the  principal  registry. 

The  effect  of  the  caveat  against  the  release  is  to  prevent  the  release  of  the 


Pbbsonam.  Bnt  as  it  is  against  the 
property  that  the  cause  is  institated,  the 
Court  would  on  application  allow  a 
warrant  to  issue  for  the  arrest  of  the 
property,  if  it  wete  necessary  to  resort  to 
the  property  in  order  to  satisfy  the  judg- 
ment. See  The  Freedom,  L.  R.  3  A.  &  E. 
495  ;  TU  A^elly  Schneider,  3  P.  D.  at  p. 
166  ;  The  Harrey  miU,  July  13,  1882, 
where  the  Court  ordered  that  the  ship 
proceeded  against  should  be  arrested  on 
h^  retnm  within  the  jurisdiction,  subject 
to  any  objection  by  her  owners.  See  also 
The  Mexico,  Tlie  Tamanlipat,  and  The 
Oeueaea,  Adm.  Dir.,  May  4,  1886,  Ship- 
ping Gazette  Summary  for  1886,  p.  294, 
where  eateat  releases  had  been  entered. 

(#)  See  mtpra,  pp.  266,  270,  285. 

(t)  This  fee  is  in  London,  Liverpool, 
and  Manchester  cases  taken  by  means  of 
a  5«.  stamp.  S.  C.  Fees  Order,  Jan.,  1884, 
No.  35 ;  B.  S.  C,  Appendix  A.,  pt.  ii., 
No.  17. 
.  (i»)  See«i»pra,  p.  303.    A  party  delaying 


the  release  of  any  property  is  liable  to  be 
condemned  in  costs  and  damages  unless 
he  shall  show  to  the  satisfaction  of  the 
judge  good  and  sufficient  reason  for 
haying  so  done.  Order  XXIX.,  rule  10 
(331). 

(a?)  Order  XXII.,  rule  21  (276).  A 
person  delaying  the  payment  of  money 
by  the  entry  of  a  careat  without  sufficient 
cause  is  liable  to  be  condemned  in  the 
costs  thereby  occasioned.  Hie  Markland, 
L.  K.  3  A.  &  £.  340,  844. 

(y)  So  far  as  can  be  ascertained,  Caveat 
Payment  Books  are  not  at  present  kept 
in  any  of  the  district  registries  except 
the  Liverpool  registry.  In  practice  Ad- 
miralty actions  proceeding  in  district 
registries  other  than  the  Liverpool  dis- 
trict registry  are  almost  invariably 
removed  to  the  principal  registry  as  soon 
as  appearance  is  entered,  so  that  no  prac- 
tice nas  become  established  in  the  district 
registries. 
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property,  and  of  the  caveat  against  the  payment  to  prevent  the  payment  of 
the  money  out  of  Court,  without  notice  to  the  party  on  whose  behalf  the 
caveat  has  been  entered  ;  for  where  a  caveat  has  been  entered  the  Court 
will  not  suffer  the  property  to  be  released,  or  the  money  to  be  paid  out  of 
the  registry,  unless  due  notice  has  been  given  to  the  party  on  whose  behalf 
the  caveat  has  been  entered  (z). 

Although  persons  interested  in  the  property  may  intervene  at  any  time 
so  long  as  the  property  or  proceeds  remain  under  the  control  of  the  Court, 
they  should,  if  possible,  bring  their  claim  under  the  notice  of  the  Court 
before  any  judgment  has  been  pronounced  against  the  property.  For  a 
judgment  against  the  property  may  give  the  suitor  in  whose  favour  it  is 
made  priority  over  other  claimants  in  pari  concUlione  (a).  Where  a  caveat 
has  been  entered  before  any  judgment  has  been  pronounced  against  the 
property,  the  Court  will,  on  application,  generally  direct  that  the  claim  of 
the  peraon  intervening  shall  be  brought  on  for  hearing  at  the  same  time  as 
the  action,  and  then  it  will  adjudicate  generally  upon  the  rights  of  the 
persons  interested,  and  declare  how  the  proceeds  shall  be  distributed  {V). 
But  the  claim  of  the  party  intervening  may  be  brought  before  the  Court  or 
judge  in  a  more  summary  way.  Any  of  the  parties  to  the  suit  may  apply 
to  the  judge  to  overrule  a  caveat  against  the  release,  or  a  caveat  against  the 
^  payment  of  money  out  of  Court ;  and  on  the  hearing  of  the  application  the 
Court  may  adjudicate  upon  the  claim  of  the  party  on  whose  behalf  the 
caveat  has  been  entered.  In  some  cases  the  right*  of  the  parties  will  be 
decided  oa  application  being  made  for  the  release  of  the  property,  or  for 
payment  of  the  proceeds  out  of  Court.  All  parties  haying  been  heard  on 
the  application,  the  Court  will  direct  in  what  manner  the  property  or 
proceeds  shall  be  disposed  of  (r). 


(z)  A  caveat  remains  in  force  for  six 
months  from  its  date.  Order  LXIV., 
rule  15  (975).  It  may  be  withdrawn  by 
the  party  on  whose  behalf  it  has  been 
entered,  but  the  prescijje  to  lead  the 
withdrawal  thereof  must,  save  by  the 
permission  of  the  Admiralty  registrar, 
be  signed  by  the  same  person  who 
signed  the  pracipe  to  lead  the  entry  of 
the  care4tt.  See  B.  S.  C,  1883,  Appendix 
A.,  pt.  ii..  No.  19.  A  Court  fee  of  5*.  is 
payable  on  the  minute  filing  the  pnecipe 
to  hiad  tlie  withdrawal  of  the  caveat. 
Under  the  practice  in  force  in  the  Ad- 
miralty Court  before  the  year  1871,  a 
party  on  whose  behalf  a  caveat  against 
payment  had  been  entered  did  not  neces- 
sarily receive  notice  of  an  application  to 
the  Court  by  other  parties  for  payment 
until  after  the  application :  but  before 
an  order  for  the  payment  of  money  out  of 
Court  to  other  parties  was  acted  upon  he 
received  notice  of  the  order,  and  he  might 
then  apply  to  the  Court  to  rescind  the 
order.  In  that  year,  however,  the  Court 
intimated  that  it  would  be  desirable  that 
for  the  future  any  person  who  had  entered 
a  caveat  against  the  payment  of  money 
should  receive  a  notice  previously  to  any 
application  by  any  other  party  for  the 


payment  of  money  in  the  matter  in  which 
the  careat  had  been  entered.  See  The 
Markland,  L.  R.  3  A.  &  £.  340. 

(a)  It  is  to  be  observed  that  it  is  not 
the  party  who  first  commences  the  suit 
that  has  the  preference,  but  the  party  who 
first  obtains  judgment.  See  27te  Markland, 
L.  R.  3  A.  &  E.  340.  As  to  the  present  prac- 
tice in  certain  actions  for  the  judgments  to 
be  drawn  up  "  without  prejudice  to  other 
claims  against  the  said  vessel,  and  reserv- 
ing all  questions  as  to  the  priority  of  such 
claims,"  see  77i^4/*WmJw,  [1894],  P.  141 ; 
and  see  mipra^  p.  289. 

(h)  It  is  not  proposed  to  consider  here 
the  principle  upon  which  the  Court  acts 
in  distributing  the  proceeds  amongst 
rival  claimants.  In  the  former  part  of 
the  treatise  the  order  of  priority  of  the 
various  claims  over  which  the  Court  has 
jurisdiction  is  considered. 

(c)  Where  it  has  not  been  made  clear 
that  a  claimant  who  has  promoted  an  action 
in  which  damages  have  been  reooTerable 
is  the  proper  person  to  receive  the  damages, 
the  money  awarded  as  damages  may  be 
retained  in  Court  and  not  paid  out  until 
the  Court  is  satisfied  that  by  the  payment 
out  the  defendants  will  be  released  from 
all  claims  on  behalf  of  those  entitled  to  it. 
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If  any  portion  of  the  proceeds  remains  in  Court  after  all  claims  against  Balance  of 
the  property  have  been  satisfied,  the  Court  will  direct  it  to  be  paid  out  to  regaining 
the  person  entitled  thereto.    The  solicitor  of  the  party  entitled  to  the  after  aU 
balance  should  take  the  usual  steps  to  obtain  an  order  for  the  payment  of  ^^isfied. 
the  money  out  of  Court,  and  then  the  money  will,  on  application  in  the 
manner  before  described,  be  paid  out  to  the  party,  or,  on  his  written 
application,  to  his  solicitor  ((/)• 


Sect.  8. — Appraisement 

A  commission  of  appraisement  is  frequently  joined  with  a  commission  of 
sale,  but  in  some  cases  a  commission  of  appraisement  only  is  required. 
For  instance,  where  application  is  made  to  have  the  property  released  on 
bail,  and  there  is  a  dispute  as  to  the  value  of  the  property,  a  commission  Commission 
of  appraisement  may  become  necessary  before  a  release  (e)  can  be  granted,  ^^^"^^^^ 
and  in  actions  of  restraint  an  appraisement  may  be  necessary  in  order  to 
ascertain  the  value  of  the  plaintiffs  shares  in  the  vessel  (/).  It  will  there- 
fore be  convenient  to  treat  of  a  commission  of  appraisement  separately 
before  proceeding  to  treat  of  a  commission  of  sale. 

When  a  party  desires  to  take  out  a  separate  commission  of  appraisement, 
he  should  apply  to  the  Court  on  motion  or  to  the  judge  or  registrar  at 
chambers  for  an  order  for  a  commission  of  appraisement.  Having  obtained  the 
order,  he  should  apply  in  London  cases  in  the  principal  registry,  and  in 
other  cases  in  the  district  registry  where  the  action  is  proceeding,  for  the 
commission.  He  should  file  in  the  registry  or  district  registry  a 
prcecipe  for  a  commission  of  appraisement  (j).    A  stamp  of  lbs.  must  in 


The  Glamorganshire^  13  App.  Cases,  464, 
at  pp.  466, 467.  See  also  The  Hot,  Swa.  100 . 
(<l)  See  supra,  Judgments  in  Actions 
ni  BBM.  Where  the  property  has  been 
sold  and  the  proceeds  are  in  Court,  and 
no  order  has  been  made  for  the  payment 
•of  the  proceeds  to  any  person,  the  proceeds 
are  not  money  belonging  to  the  owners  so 
as  to  be  capable  of  being  seized  under 
1  &  2  Vict.  c.  110,  s.  12,  nor  are  the 
proceeds  a  debt  owing  to  the  owners 
within  the  meaning  of  the  garnishee 
•clauses  of  the  Common  Law  Procedure 
Act,  1854  (T/ie  WUd  Ranger,  Br.  &  L.  84). 
Nor  are  the  proceeds  capable  of  being 
Attached  by  process  of  foreign  attach- 
ment out  of  the  Court  of  the  Lord  Mayor 
of  London.  The  Albert  Crosby,  Lush.  101. 
But  where  the  Court  has  made  an  order 
directing  a  specified  sum  to  be  paid  out  of 
the  pro^eds  to  a  particular  person,  that 
sum  may  be  attached  under  the  garnishee 
clauses.  The  Jeff,  Davis,  L.  R.  2  A.  &  E.  1. 
See  The  Olive,  Swa.  423.  As  to  the  power 
given  to  the  Court  or  judge  by  the  23  &  24 
Vict.  c.  127,  s.  28,  to  declare  that  solicitors 
through  whose  instrumentality  the  pro- 
ceeds in  Court  have  been  recovered  or 
preserved  are  entitled  to  a  charge  upon 
flnch  proceeds,  see  The  Soblomsten,  L.  R. 
1  A.  ft  E.  293  ;  The  Heinrich,  L.   R.  3 


A.  &  E.  505  ;  TJie  Paris,  [1896]  P.  77. 
See  also  The  Livietta,  8  P.  D.  209. 

(e)  Under  circuAistances  of  special 
urgency,  where  the  property  arrested  is 
daily  deteriorating  in  value,  the  Court 
will,  on  affidavit  of  the  value  being  made, 
order  the  property  to  be  released  on  terms 
before  the  exact  value  is  formaUy  ascer- 
tained. But  in  such  cases  the  Court  will 
require  the  owners  to  enter  into  an  under- 
taking to  afford  aU  reasonable  facility  for 
an  appraisement  after  release.  See  Tlie 
Glasgow  Packet,  8  Jur.  67 ;  The  Bessy,  4 
W.  R.  92.  In  a  case  where  a  ship  was 
arrested  in  a  cause  of  salvage,  and  the 
parties  wero  unable  to  agree  upon  the 
value,  and  the  owners  took  no  steps  to 
obtain  an  appraisement,  the  Court, 
although  it  pronounced  against  the  claim 
for  salvage,  refused  to  condemn  the  plain- 
tiffs in  the  costs  of  the  detention  of  the 
vessel.     Tlve  India,  1  W.  Rob.  411. 

(/)  See  Tlie  RobeH  Dickinson,  10  P.  D. 
15 ;  33  W.  R.  400  ;  2%<J  Cawdor,  [1900]  P. 
47,  at  p.  48. 

(»  Order  LXVIL,  rule  10  (1021).  The 
form  of  this  prteoipe  for  a  commission  of 
appraisement  and  sale,  which,  if  a  com- 
mission of  appraisement  only  is  required, 
must  be  altered  accordingly,  is  set  out 
R.  S.  C.  1883,  Appendix  G.,  No.  9. 
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CommisBion 
of  unlivery. 


The  execution 
of  the 

commifldon  of 
appraisement. 


London,  Manchester,  and  Liverpool  cases  be  impressed  on  the  prcBcipe,, 
and  it  would  seem  that  in  other  cases  a  Court  fee  of  15#.  shonld  be  paid  in 
money  (A).  In  addition,  a  stamp  of  1/.  for  the  commission  must  in  London^ 
Manchester,  and  Liverpool  cases  be  impressed  on  the  commission,  and  a 
Court  fee  of  the  same  amount  be  paid  in  other  cases  (t).  If  a  form  of  the 
commission  properly  stamped,  or  accompanied  with  the  proper  fees,  ia 
handed  into  the  registry  or  district  registry,  it  will  usually  be  issued  without 
delay.  The  commission  is  directed  to  the  marshal  and  his  substitutes,  and 
commands  the  persons  to  whom  it  is  directed  to  reduce  into  writing  an 
inventory  of  the  property,  to  choose  one  or  more  experienced  person  or 
persons,  to  swear  him  or  them  to  appraise  the  property  according  to  Uie 
true  value  thereof,  to  have  a  certificate  of  the  value  reduced  into  writing^ 
and  signed  by  the  person  executing  it  and  the  appraiser  or  appraisers,  and 
to  file  the  certificate  in  the  registry,  together  with  the  commission  {k). 

When  it  is  necessary  to  have  the  cargo  unladen  in  order  to  have  the 
property  appraised,  a  commission  of  unlivery  should  be  applied  for  (/).  It 
is  obtained  in  the  same  manner  as  a  commission  of  appraisement,  and  if  it 
is  applied  for  separately,  the  fees  payable  in  the  r^istry  or  district  registry 
are  the  same  as  on  a  commission  of  appraisement.;  but  if  the  commission  of 
unlivery  is  applied  for  at  the  same  time  as  the  commission  of  appraisement,, 
it  will  be  embodied  in  the  commission  of  appraisement,  and  no  additional 
fees  will  be  charged  in  the  registry  in  respect  of  the  commission  of  unlivery* 

A  commission  of  appraisement  can  only  be  executed  by  the  marshal  or  his 
substitutes,  unless  the  Court  or  a  judge  otherwise  order  (m).  The  solicitor 
of  the  party  who  has  obtained  the  commission  of  appraisement,  or  hia 
London  agent,  should  take  it  to  the  marshal^s  office,  Royal  Courts  of 
Justice,  whether  the  action  be  proceeding  in  London  or  in  a  district 
registry,  and  lodge  it  there  along  with  a  pracipe  for  the  execution  of  the 
commission  (n).  A  stamp  of  1/.  impressed  on  the  commission  is  payable 
for  the  execution  of  the  commission  (o).  Other  fees  which  may  become 
payable  in  respect  of  the  commission  are  generally  paid  afterwards.  The 
marshal  selects  an  experienced  person,  or,  if  he  thinks  fit,  more  than  one» 
to  make  the  appraisement,  but,  generally  speaking  only  one  appraiser  is 
appointed,  who  is  sworn  by  the  marshal  to  appraise  faithfully.  An  inventonf 
is  made  of  the  property,  and  an  appraisement  is  annexed  and  signed  by  the 
appraiser  and  delivered  to  the  marshal.  The  marshal  makes  a  tvrittm  cert^- 
cate,  stating  what  has  been  done,  and  the  certificate  and  appraisement,, 
together  with  the  inventory,  are  annexed  to  the  commission.  The  marshal 
then  files  the  documents  in  the  registry  or  district  registry  where  the  action  ia 
pending  in  the  same  way  as  documents  are  filed  by  the  solicitor  of  a  party  in 


(/*)  8.  C.  Fees  Order,  Jan.,  1884,  No.  13. 

(0  S.  C.  Fees  Order,  Jan.,  1884, 
No.  15.  Forms  of  the  commission  im- 
pressed with  the  pi'oper  stamp  are  sold  in 
the  Inland  Revenue  offices  in  the  Royal 
Courts  of  Justice. 

(*)  See  B.  8.  C,  1883,  Appendix  H., 
No.  is,  where  the  form  of  the  commission 
of  appraisement  and  sale  is  set  out. 
Where  a  commission  of  appraisement  only 
is  required,  the   fonn  must  be  altered 


accordingly. 

(/)  Where  it  is  desired  to  haye  the  pitK 
perty  under  arrest  removed  from  the  place 
where  it  is  to  another  place,  a  commiasioo 
of  removal  should  be  applied  for.  See 
po9t^  p.  316,  n.  (a), 

(w)  Order  LI.,  rule  14(698). 

(«)  For  the  form  of  the  pnteipey  see 
R.  8.  C,  1883,  Appendix  A.,  pt,  i.,  No.  16^ 

(o)  8.  C.  Fees  Order,  Jan.,  1884, 
No.  94. 
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an  action.  On  the  return  of  the  commission,  a  fee  of  ]  /.  is  payable  in  the 
marshaFs  office  for  attending,  appointing,  and  swearing  the  appraisers  (p). 
The  amount  of  the  expenses  incurred  in  respect  of  the  appraisement  must 
also  be  paid  into  the  marshal's  office.  One-half  per  cent,  on  the  appraised 
value  of  the  property  is,  unless  the  property  is  of  large  value,  the  amount 
usually  allowed  for  the  remuneration  of  the  appraiser  (q).  The  travelling 
expenses  of  the  appraiser  will  be  allowed  in  addition  when  such  expenses 
have  been  necessarily  incurred.  When  the  marshal  or  any  of  his  substitutes 
is  required  to  go  to  a  greater  distance  than  five  miles  from  his  office,  he  is 
entitled  to  reasonable  expenses  for  travelling,  board,  and  maintenance  (r). 
The  marshaFs  expenses  are  taxed  by  the  registrar  («). 

If  either  party  is  aggrieved  by  the  appraisement,  it  would  seem  that  a 
speedy  application  to  the  Court  should  be  made  on  motion  to  have  it  set 
aside  and  a  fresh  appraisement  made,  although  it  is  presumed  that  under 
the  modem  practice  the  necessity  for  such  an  application  can  seldom  arise. 
If  no  application  is  made  to  have  the  appraisement  set  aside,  it  becomes 
binding  upon  the  parties  (t).  In  recent  cases  where  the  property  has  been  Theappraise- 
sold  for  more  than  the  appraised  value,  the  Court  has  held  that  the  appraise-  ™^  ^  *^. 
ment  was  nevertheless  conclusive  (t^).  to  valae. 

Where  the  appraisement  is  a  necessary  proceeding  in  the  action,  or  where  Costs, 
the  circumstances  of  the  case  render  an  appraisement  proper,  the  costs  of 
the  appraisement  will  be  costs  in  the  cause.    But  where  a  party  insists  upon 
an  appraisement  without  any  sufficient  reason,  he  will  be  ordered  to  pay  the 
costs  of  appraisement  (x). 


(/;)  S.  C.  Fees  Order,  Jan.,  1884, 
Ko.  95.  The  stamp  denoting  this  fee  is 
impressed  on  the  appraisement  in  default 
cases  by  the  marshal,  in  other  cases  by  the 
pSiTtj.    See  Fees  Order,  July,  1884. 

(^)  In  the  case  of  some  cargoes,  the 
appraisement  of  which  involves  a  good 
deal  of  additional  trouble,  the  appraiser  is 
entitled  to  be  remunerated  at  a  higher 
rate.  When  a  broker  appraises  a  nhip, 
and  subsequently  sells  hei-,  he  is  entitled 
to  a  per-centage  fee  on  the  appraisement, 
as  weU  as  to  a  commission  of  1  per  cent, 
on  the  proceeds  of  the  sale. 

(r)  See  S.  C.  Fees  Order,  Jan.,  1884, 
Ko.  100.  On  the  execution  of  a  commis- 
sion of  unlivery,  in  addition  to  the  neces- 
sary expenses  of  unloading  the  cargo,  a 
feeof  2/.  a  day  for  the  attendance  of  the 
marshal  during  the  unlivery  is  payable  in 
the  marshal's  office.  S.  C.  Fees  Order, 
Jan.,  1884,  Ko.  97.  A  fee  of  like  amount 
per  day  is  payable  on  the  removal  of  a 
ship  or  goods.    lb, 

(s)  Older  LI.,  rules  15,  16  (694,  695)  ; 
and  see  VEiperauve^  1  Dods.  50. 

(0  In  ordinary  cases  the  Court  will 
not,  after  an  appraisement  has  been 
made,  entertain  an  application  to  have 
the  value  of  the  property  determined  by 
sale.  The  JL  M.  Mills,  3  L.  T.  513  ;  but 
see  Tfie  Oscar,  2  Hagg.  258. 

(«)  Tlte  Cargo  ex  Verw*,  L.  R.  1  A.  &  E. 
60  ;  Ihr  Oeorg,  [1894]  P.  330,  386,  n.(l) 


— C.  A.  Dr.  Lushington,  in  the  course  of 
the  judgment  in  the  former  of  these  two 
cases,  said  :  *'  It  would,  in  my  opinion, 
unless  under  extraordinary  circumstances, 
be  imprudent  on  the  part  of  the  (Jourt  to 
allow  an  appraisement  made  under  its 
authority  to  be  departed  from.  In  the 
first  place,  an  appraisement  made  by  the 
authority  of  this  Court  is  made  with  great 
care  and  perfect  impartiality,  and  is 
always  considered  to  be  a  fixed  sum, 
unless  it  is  objected  to  on  particularly 
strong  grounds  at  the  moment  it  is 
brought  in.  But  an  appraisement  might 
be  attempted  to  be  barretl  in  both  ways — 
by  one  it  might  be  attempted  to  be  said 
the  appraisement  is  too  high,  and  by  the 
other  it  is  too  low  ;  and  great  delay  and 
expense  would  be  incurred  if  the  Court 
encouraged  proceedings  of  this  kind.  I 
cannot  do  so  I  must  adhere  to  the 
appraisement."  And  see  "lite  MelloTm^  3 
W.  Rob,  23  ;  and  Ihe  Argo,  [1895]  P.  33, 
at  p.  38. 

{•t)  In  cases  of  salvage,  when  the 
owner  seeks  to  have  his  property  released, 
unless  there  be  some  gross  disparity 
between  the  value  proved  on  behalf  of  the 
owner  and  the  actual  value  of  the  property, 
the  Court  is  disposed  to  discountenance 
all  attempts  at  disputing  the  valuation 
by  visiting  the  costs  incurred  by  the 
appraisement  upon  the  party  who  insists 
upon   it.     lite  Persian,   I   Ko.   Ca.  306. 
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Sect.  9. — Sale, 

Order  of  sale.       Where  the  judge  has  ordered  the  property  to  be  sold  (y),  the  plaintifiTs 

solicitor,  in  order  to  carry  out  the  sale,  most  take  oat  a  commission  of 
sale  {z).  When  an  appraisement  has  not  been  made  before  the  order  for 
sale,  it  is  usual  to  embody  a  commission  of  appraisement  in  the  commission 
of  sale,  because,  as  a  general  rule,  the  Court  requires  the  property  to  be 
appraised  before  sale,  and  will  not  suffer  it  to  be  sold  for  less  than  the  sum 
at  which  it  is  appraised  (a).    When  the  property  has  been  appraised  before 


See  also  The  Margaret  Jane^  L.  R.  2 
A.  &  E.  345.  In  sach  cases  the  rule  as  to 
the  costs  of  appraisement  is,  that  the 
salvors  are  entitled  thereto  when  the 
value  stated  by  the  owners  is  much  below 
the  real  value,  but  not  otherwise.  Thus, 
where  the  owners  of  cargo  proceeded 
against  in  a  salvage  suit  filed  an  affidavit, 
alleging  that  their  cargo  was  of  the  value 
of  7,479^.  3«.  \d.^  and  the  plaintiffs,  being 
dissatisfied  with  that  estimate,  took  out  a 
commission  of  appraisement,  ui^der  which 
the  cargo  was  valued  at  9,727Z.  10#.,  the 
Court  condemned  the  cargo-owners  in  the 
costs  of  the  appraisement.  The  Paul, 
L.  R.  1  A.  &  E.  57.  In  The  Lindlsfamef 
Adm.  Div.,  1899,  Fol.  167,  the  salved 
vessel  was  stated  in  the  affidavit  of  value 
to  be  of  the  value  of  5,000^.  and  no  more, 
but  was  under  a  commission  of  appraise- 
ment taken  out  by  the  salvors  valued  at 
6,850?.  The  defendants  were  condemned 
by  Mr.  Justice  Barnes  in  the  costs  of  the 
appraisement.  See  also  T/ie  Lapland, 
Adm.  Div.,  1899,  FoL  530  ;  The  Campeador, 
Adm.  Div.,  Dec.  13, 1900,  where  the  value 
of  the  salved  ship  was  stated  in  the 
affidavit  of  value  to  be  10,000/.,  and  the 
appraised  value  was  15,700Z  ;  The  Reverly, 
Adm.  Div.,  Feb.  7, 1901,  Shipping  Gazette 
Summary  for  1901,  p.  122,  where  the 
defendants,  who  had  valued  their  vessel 
at  29,500Z.,  were  condemned  in  the  costs 
of  and  incident  to  a  commission  of  appraise- 
ment under  which  their  vessel  whilst  lying 
afloat  was  valued  at  34,600/.  In  77/e  &ffi- 
modore,  1  Spks.  175,  n.,  the  owners  stated 
the  value  to  be  865/. ;  the  salvors  took  out 
a  commission  of  appraisement,  upon  which 
the  value  proved  to  be  about  880Z.  The 
Court  condemned  the  salvors  in  the  costs 
of  the  appraisement,  and  the  judge  said : 
"  I  think,  without  any  reason  whatever,  a 
commission  of  appraisement  is  taken  out, 
which  ought  never  to  be  done  except  on 
good  grounds,  namely,  that  the  value 
stated  by  the  owners  is  wholly  below  the 
real  value.  It  is  not  enough  to  say  that  a 
few  pounds  more  are  obtained  by  the 
appraisement.  It  is  obvious  that  the 
decision  never  can  turn  on  a  sum  of  10/. 
or  20Z.  where  the  value  admitted  is  866/." 
See  The  Swallow,  Adm.  Div.,  1898, 
Fol.  325,  where  a  tender  of  50/.  was  pro* 
nounced  for,  but  the  plaintiffs  had  to  bear 


the  costs  of  the  appraisement,  the  appraised 
value  of  the  salved  vessel  being  1 ,4  76Z.,  and 
the  value  as  alleged  by  the  defendants 
1,000/.  See  also  The  Persian,  1  W.  Rob. 
327.  Where  there  is  not  any  dispute  as 
to  the  value  of  the  property,  but  only  as 
to  whether  certain  deductions  may  be 
made  according  to  law,  an  appraisement 
is  unnecessary.  The  Cltarlotte  Wylie,  5 
No.  Ca.  6. 

(//)  As  to  the  general  power  of  the 
Court  to  order  a  sale,  see  jlie  TrenuMtt^  1 
W.  Rob.  164  ;  The  Anna  Helena,  5  Aspu 
61  ;  The  Uercnles,  II  P.  D.  10  ;  CoMtri^u^ 
V.  Itnrie,  L.  R.  4  £.  &  I.  414.  See  also 
Order  XIII.,  rule  13  (113);  and  tmpra^ 
pp.  283, 284.  The  Court  has  no  jurisdiction 
to  make  an  order  for  the  sale  of  a  vessel 
belonging  to  the  plaintiff  in  an  action  of 
damage  in  rein,  where  such  vessel  is  not 
proceeded  against  in  any  action  in  the 
Court.  Tlie  Wexford,  13  P.  D.  la 
Where  one  of  the  parties  to  a  suit  applies 
for  the  sale  of  the  property  proceeded 
against,  notice  should  be  served  upon 
all  the  other  parties  to  the  suit ;  oat 
the  parties  so  served  need  not  appear 
at  the  hearing  of  the  application,  unless 
their  appearance  is  necesisary  to  protect 
their  interest,  and  where  they  appear, 
and  their  appearance  is  unnecessary,  the 
costs  of  their  appearance  will  not  be 
allowed.  T)te  Achillet  (5797),  Adm.  EKv., 
November  28, 1871. 

(r)  The  form  of  the  commission  of 
appraisement  and  sale  is  given  R.  S.  C^ 
1883,  Appendix  H.,  No.  16. 

(a)  When  the  value  of  the  property 
has  been  agreed  upon,  an  appraisement 
is  unnecessary.  Where  a  commission 
of  unlivery  is  i-equired,  it  should  be 
applied  for  at  the  same  time  the  com- 
mission of  sale  is  applied  for.  Com- 
missions of  unlivery,  appraisement,  and 
sale,  if  applied  for  at  the  same  time, 
will  be  embodied  in  one  document* 
which  may  be  obtained  in  the  same 
manner  as  a  commission  of  sale,  and  on 
payment  of  the  same  fees  in  the  r^^istry 
as  are  payable  for  a  commission  ci  sale 
alone.  The  form  of  the  commission  of 
appraisement  and  sale  is  set  out.  R.  8.  C^ 
1883,  Appendix  H.,  No.  16.  If  it  is 
necessary  or  desirable  to  have  the  property 
i*emoved  for  the  purpose  of  sale,  acommis- 
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the  order  for  sale  is  made,  as  is  sometimes  the  case  in  salvage  suits,  in  order 
to  cany  ont  the  order  of  sale,  a  commission  of  sale  only  in  ordinary  cases 
is  reqaired.    If  the  amount  of  the  appraisement  already  made  does  not 
represent  the  value  which  the  property  may  be  expected  to  realize,  an 
application  may  be  made  for  a  iresh  commission  of  appraisement    To 
obtain  a  commission  of  sale,  the  plaintiffs  solicitor  fills  up  and  files  in  the  Commission 
registry  or  district  registry  where  the  action  is  proceeding  a  prcBcipe  for  a 
commission  of  sale  (b),    A  15^.  stamp  must,  in  Manchester,  Liverpool,  and 
London  cases  be  impressed  on  the  prcBc^,  and  a  Court  fee  of  the  like 
amount  should,  it  seems,  be  paid  on  the  prcecipe  being  handed  into  those 
district  registries  where  Court  fees  are  generally  paid  in  money  (c).    The 
commission  is  directed  to,  and  unless  the  Court  or  a  judge  otherwise  orders 
must  be  executed  by(^,  the  marshal  or  his  substitutes,  and  commands 
them  to  cause  the  property  to  be  sold  by  public  auction  for  the  highest  price 
not  under  the  appraised  value  thereof  that  can  be  obtained  for  the  same, 
and  upon  the  sale  being  completed,  to  pay  the  proceeds  arising  therefrom 
into  Court,  and  to  return  an  account  of  the  sale  signed  by  the  marshal  or 
his  substitute,  together  with  the  commission,  into  Court  (d).    The  com- 
mission must  in  London,  Manchester,  and  Liverpool  cases  have  a  stamp 
of  1/.  impressed  on  it(/)  ;  and  in  district  registries  other  than  those  at 
Manchester  and  Liverpool  a  Court  fee  of  1/.  must  be  handed  in  before 
the  commission  is  issued.    The  commission  is  issued  in  London  cases  ont 
of  the  principal  registry,  and  in  other  cases  out  of  the  district  registry 
where  the  action  is  proceeding.    If  a  form  of  the  commission,  properly 
stamped,  or  accompanied  by  the  proper  fees,  is  handed  into  the  registry  or 
district  r^stry,  it  will  be  issued  without  delay. 

The  plaintiff's  solicitor,  or  his  London  agent,  in  order  to  have  the  com-  Execution  of 
mission  of  sale  executed,  must  in  all  cases  take  it  to  the  marshal's  office,  mission.' 
Royal  Courts  of  Justice  (^),  and  leave  it  there  with  a  prcecipe  for  tlie  execu- 
tion (hereof.  A  stamp  of  1/.,  which  must  be  impressed  on  the  commission 
before  it  is  lodged  in  the  marshal's  office,  is  payable  for  the  execution  of 
the  conmiissi'-tn  (A).  The  marshal  fixes  the  time  and  place  of  sale,  and  an 
auctioneer  or  broker  is  appointed  by  him  to  sell  the  property.    Due  notice 


sion  of  removal  will  be  granted.  Bat  the 
Court  wlU  generaUy  require  the  property 
to  be  insured  in  the  name  of  the  marshal, 
and  the  policy  to  be  deposited  in  the 
registry.  See  The  Nordstjemen,  9wa. 
260 ;  Pritchard's  Admiralty  Digest,  toI. 
ii.p.  516;    ITie  Franconia,  M&j  11,  IS76, 

(jb')  See  the  form  of  praidpe  for  a 
commission  of  appraisement  and  sale 
(which,  where  a  commission  of  sale  only 
is  required,  must  be  altered  for  the 
purpose).  R.  S.  C.  1883,  Appendix  G., 
pt.  L,  No.  9. 

(c)  S.  C.  Fees  Order,  Jan.,  1884,  No.  13. 

Id)  Order  LI.,  rule  14  (693). 

(«)  See  Order  LI.,  rules  14  and  15  (693, 
694).  When  a  commiBsion  of  appraise- 
ment is  embodied  in  the  commission  of 
sale,  the  marshal  is  directed  first  to  have 
an  appraisement  made,  and  then  to  pro- 
ceed with  the  sale.    The  appraisement  in 


such  cases  is  made  as  before  described 
(jnipra,  p.  314),  but  no  return  is  made  by 
the  marshal  till  after  the  sale. 

(/)  S.  C-  Fees  Order,  Jan.,  1884, 
No.  15. 

Of)  See  Order  LL,  rule  14  (693)  ;  and 
the  form  of  the  jtraeipe  to  lead  the 
execution  of  the  commission  set  out  in 
R.  S.  C,  1883,  Appendix  A.,  pt.  i.,No.  16. 

(A)  S.  0.  Fees  Order,  Jan.,  1884,  No.  94. 
This  fee  is  payable  by  means  of  a  stamp, 
which  must  be  impressed  on  the  commis- 
sion. When  a  commission  of  appraise- 
ment and  sale  is  left  with  the  marshal  to 
execute,  a  fee  of  1/.  is  payable  for  execut- 
ing the  commission  of  appraisement,  in 
addition  to  the  fee  of  1/.  payable  for 
executing  the  commission  of  sale.  As  to 
the  other  fees  payable  to  the  marshal  on 
executing  a  commission  of  appraisement, 
see  iupra,  pp.  314,  315. 
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Delivering 
over  the 
property. 


of  the  sale  is  given  hj  pablic  advertisement.    On  the  day  of  sale  &e 
property  is  pat  up  for  sale  by  auction  (i). 

The  property,  when  it  has  been  appraised,  cannot  be  sold  for  less  than  the 
appraised  value,  except  by  the  direction  of  the  Court.  If  the  biddings  do 
not  reach  that  value,  the  sale  must  be  postponed,  and  an  application  made 
to  the  Court  for  permission  to  sell  the  property  at  whatever  amount  it  will 
fetch  ;  and,  on  suflScient  cause  being  shown,  the  Court  will  generally  make 
the  order,  or  name  a  sum  as  the  minimum  amount  at  which  the  property  may 
be  sold  (k).  The  marshal  attends  the  sale,  or  sends  a  substitute  to  act  for 
him,  and  to  the  marshal,  or  to  the  person  representing  him,  the  deposit-money 
must  be  paid  by  the  purchaser.  The  purchaser  is  generally  allowed  fourteen 
days  to  pay  the  balance  of  the  purchase-money  to  the  marshal,  but  where  the 
amount  is  large,  the  marshal,  in  settling  the  conditions  of  sale,  will  ^rant 
more  time.  At  the  time  of  the  completion  of  the  purchase  the  marshal 
delivers  up  the  property  to  the  purchaser,  and,  if  required  to  do  eo,  execates  a 
bill  of  sale  to  him  \t).    Where  the  ship  sold  is  a  registered  British  ship,  on 


({)  Although  the  commission  directs 
the  sale  to  hQ  publicly  made,  the  Court 
will  sanction  a  private  sale  under  the 
same  commission  whenever  it  will  con- 
duce to  the  interests  of  the  parties.  See 
Coote's  Admiralty  Practice,  129  (2nd  ed.), 
citing  La  PartMima  Qmception,  May  10, 
1860.  In  Th£  Planet,  5  Asp.  144,  the  Court, 
on  the  application  of  the  defendants,  and 
with  the  consent  of  the  plaintifb,  ordered 
that  the  vessel  asrainst  which  the  action 
had  been  brought  should,  on  notice  to 
other  parties  interested,  be  sold  by  private 
contract,  but  at  a  price  not  less  than  that 
of  the  amount  of  her  value  as  appraised 
by  the  marshaL  So  in  The  Arran,  Adm. 
Div.,Dec.  1,1891  (Shipping  Gazette  Weekly 
Summary  for  1891,  p.  774),  an  order,  all 
the  parties  assenting,  was  made  for  the 
vessel  proceeded  against  being  sold  by 
private  contract  at  not  less  than  a 
specified  price.  In  the  cases  of  Tli^ 
Forfar^  Adm.  Court,  November  15,  1870, 
and  The  Oeirrge  and  Marie,  Adm.  Court, 
May  23, 1870  [5728],  the  Court  sanctioned 
the  vessels  proceeded  against,  which  were 
under  charter,  being  sold  with  benefit  of 
charter.  In  The  Oitana,  Adm.  Div., 
Dec.  1, 1891,  Fol.  105,  the  Court  allowed 
the  sale  of  the  vessel  proceeded  against  to 
be  by  auction  at  an  outport,  all  the 
claimants  consenting. 

Where  a  ship  is  sold  by  auction  pur- 
suant to  a  commission  of  sale,  the  following 
are  the  usual  conditions  of  sale :  1.  The 
buyer  is  to  take  the  said  vessel,  her  tackle, 
apparel,  and  furniture,  with  all  faults,  in 
the  damaged  condition  in  which  they  now 
lie,  without  any  allowance  or  abatement 
for  weights,  lengths,  qualities,  quantities, 
errors  of  description,  or  any  defects  or 
injuries  whatsoever,  and  neither  the  age, 
tonuHge,  nor  description  of  the  vessel  or 
stores,  as  expressed  in  the  inventories, 
are  warranted.  2.  The  buyer  is  imme- 
diately to  pay  into  the  hands  of  [Charles 
Martin  Callow,  Esq.],  marshal  of  the  said 


Court  [or  his  deputy],  one-fourth  part  of 
the  purchase-money  (and  two  guineas  to 
the  broker,  to  bind  the  bai^n),  and  the 
remainder  thereof  within  fourteen  days 
unto  the  said  marshal  [or  his  depat^j  : 
and    upon  payment   thereof,  to  be   pat 
into   possession   of   the  said  vessel,   her 
tackle,  apparel,  and  furniture,  as  flifoie- 
mentioned.    But  in  case  of  non-payment 
of  the  remainder  of  the  purchase-money 
within   the   time  before  mentioned,  the 
deposit  aforesaid  of  one-fourth  part  shall 
and  is  hereby  declared  to  be  forfeited,  and 
the  said  vessel,  her  tackle,  apparel,  and 
furniture,  may  again  be  exposed  to  and 
sold  at  public  or  private  sale,  and   the 
deficiency,  if  any,  by  such  resale  shall  be 
made  good  by  the  de&iulter  at  this  sale, 
together  with  the  expenses  attending  soch 
resale  ;  and  neither  the  nght  honourable 
the  judge,  nor  the  marshal,  nor  any  other 
the  officers  of    the  said  Court,  nor   the 
broker,  shall  be  sued,  either  at  law  or  in 
equity,  for  the  said  money  paid  in  part, 
and  forfeited  as  aforesaid ;  but  the  buyer 
so  neglecting  shall  be  liable  for  all  loss, 
costs,   and  damages   which    may    arise 
thereby.     3.  The  buyer  (if   he  requires 
it)    may    have    the    marshars    [or    his 
deputy's]  bill  of  sale  for  the  said  vess^ 
4.  The  vessel  is  at  the  risk  of  the  buyer 
immediately  after  he  receives  an  order 
for  the  delivery  of  the  vessel.     Lastly, 
the  said  marshal  [or  his  deputy]  is  to  be 
the  judge  who  is  the  lawful  buyer  of  the 
said  vessel.    Not  less  than  ten  pounds  to 
be  advanced  at  each  bidding. 

(A)  Pritchard's  Admiralty  Digest,  voL  ii. 
671  (ed.  1887) ;  and  see  The  Ceret,  Ih, 
616;  7%«itZy,July  12, 1850,  cited  Coote's 
Admiralty  Practice,  108  (Ist  ed.) ;  Cdrf^o 
ex  Venue,  L.  R.  1  A.  &  £.  50. 

(0  See  Chaeteauneuf  v.  Oa,peyron^  7 
App.  Cases,  127,  135,  where  the  practice 
of  the  marshal  executing  a  bill  of  sale  to 
the  purchaser  is  referred  to. 
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the  piodnction  of  the  bill  of  sale,  and  aa  office  copy  of  the  order  of  the 
"Court  ordering  the  sale,  to  the  officer  of  customs  at  the  port  of  registry  of 
the  ship,  a  new  certificate  of  registry  of  the  ship  will  be  granted  to 
the  purchaser  (m). 

By  the  sale  a  perfect  title  is  vested  in  the  purchaser,  free  from  all  suits  and 
<)laim8  of  every  kind.  All  demands  against  the  ship  can,  after  the  sale, 
only  be  enforced  against  the  proceeds  (n). 

The  property  having  been  sold,  the  marshal  returns  the  commission  Return  of  the 
into  the  registry  or  district  registry  in  which  the  action  is  proceeding,  commiasioiL 
together  with  a  return  in  writing  under  his  hand,  stating  what  has  been 
done  in  pursuance  of  the  commission,  and  an  account  of  sale  with  vouchers 
in  support  of  the  items  of  expenditure  incurred  in  the  execution  of  the  com- 
mission.   These  documents  are  filed  by  the  marshal  in  the  registry  or 
district  registry  where  the  action  is  proceeding.  Whatever  stamps  have  been 
paid  for  by  the  marshal  are  charged  for  in  the  marshal's  account  as  forming 
part  of  the  expenses  of  the  sale  (p).    If  the  action  is  proceeding  in  the 
principal  registry,  the  marshal  pays  the  gross  proceeds  of  the  sale  into  the 
Bank  of  England  (Law  Courts  branch)  (/?).     The  marshal's  account  of  Expenses  of 
expenses  is  taxed  by  the  registrar  (q).    Any  person  interested  in  the  proceeds  ^^^  ^^ 


(m)  But  if  it  is  desired  to  obtain  the 
former  certificate  of  registry,  the  Court 
wiU  giant  a  monition  or  order  to  deliver 
it  np  against  any  person  improperly  with- 
holding it.  Where  a  ship  has  been  sold 
at  one  port  and  is  to  be  registered  at 
another,  it  seems  that  the  proper  course 
is  to  apply  to  the  custom  house  authorities 
for  a  pass  for  the  removal  of  the  vessel 
from  the  port  where  she  has  been  sold  to 
the  port  where  she  is  to  be  r^^tered.  See 
Coote*8  Admiralty  Practice,  ( 1  st.  ed.)  p.  109. 

(n)  A  person  having  a  possessoiy  lien 
-on  the  property  in  the  custody  of  the 
Court  has  no  right  to  interfere  in  any 
way  to  stop  the  sale  ;  but  when  the  pro- 
<:eeds  of  the  sale  are  paid  into  the  registry, 
the  Court,  in  distributing  the  proceeds, 
will  be  earef  ul  to  respect  the  right  of  lien. 
The  Marmome,  1  W.  Rob.  179  ;  The 
^hutaf,  Lush.  607.  See  also  The  Imma- 
•eolata  Concepeione,  8  P.  D.  34. 

(p)  These  were  stamps  for  possession 
fees,  for  attending  the  sale,  and  for 
poundage.  Of  these  stamps,  those  for 
the  possession  fees  were  impressed  by  the 
marshal  on  the  account  sales.  By  an  order 
under  the  Public  Offices  Fees  Act,  1879 
<42  &  43  Vict.  c.  68),  dated  the  19th  Dec., 
1896,  it  is  provided  that  from  and  after 
Jan.  1, 1897,  the  fees  and  poundages  or 

r-centages  payable  in  stamps  under  the 
C.  Fees  Order,  1884,  and  the  Fees 
Order,  July,  1884,  or  other  Orders  in 
the  Admiralty  Division,  in  respect  of  the 
sale  of  vessels  being  sold  by  the  order  of 
the  Court,  in  cases  pending  in  the  principal 
registry  and  in  the  Liverpool  and  Man- 
chester district  registries  may,  so  far  as 
such  fees  and  poundages  and  per-centages 
are  included  in  the  charges  comprised  in 
the    account    sales   of    the    Admiralty 


marshal,  be  paid  in  cash  in  lieu  of  stamps, 
viz.,  by  means  of  transfers  by  the  pay- 
master of  the  Supreme  Court  from  the 
funds  in  Court  to  an  account  kept  in  his 
books  for  fees  or  proceedings,  or  to  such 
other  accounts  as  the  Treasury  may  from 
time  to  time  direct. — Stattttory  Rvies  and 
Orde^'tfor  1896,  p.  685. 

ip)  Order  LI.,  rule  15  (694).  In  Man- 
chester and  Liverpool  cases  the  marshal 
transmits  the  net  proceeds  to  the  branch 
bank  of  the  Bank  of  England  at  Liverpool 
or  Manchester,  as  the  case  may  be. 

(^)  lb.  A  fee  of  \l.  (charged  on  the 
account  sales)  is  payable  on  d^ivering  up 
ship  or  goods  to  the  purchaser  agreeable 
to  the  inventory.  See  8.  C.  Fees  Order, 
Jan.,  1884,  No.  96  ;  Fees  Order,  July, 
1884.  A  fee  of  21,  is  payable  for  every 
day  the  marshal  is  required  to  attend  the 
sale.  This  fee  is  charged  on  the  account 
sales.  If  the  marshal  is  required  to  go  to 
a  greater  distance  than  five  miles  from  his 
office,  he  will  be  entitled  to  his  reasonable 
expenses  for  travelling,  board,  and  main- 
tenance. See  S.  C.  Fees  Order,  Jan.,  1884, 
Nos.  97,  100 ;  Fees  Order,  Dec.  19,  1896 
(tupra,  n.  (p)  ). 

roundage  on  the  proceeds  of  the  sale 
is  payable  according  to  the  following 
scale  : — 

£  «.    d. 
For  every  50Z.  or  fraction  of 

50Z.  realized  .  .  .  .  0  10  0 
—A  C.  Fees  Order,  Jan.,  1884,  No.  101. 
The  amount  due  for  poundage  is  shown  on 
the  account  sales  by  the  marshaL  The 
commission  of  the  auctioneer — generally 
1  per  cent,  on  the  proceeds — is  also 
payable.  There  are,  besides,  other 
expenses  frequently  necessaiily  incurred ; 
they  vary  according   to   circumstances. 
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may  be  heard  before  the  registrar  on  the  taxation  (r).  An  objection  to  the 
taxation  is  heard  in  the  same  manner  as  an  objection  to  the  taxation  of  a 
solicitor's  bill  of  costs.  The  amount  of  the  marshal's  expenses,  when 
taxed,  is,  in  London  cases,  paid  ont  of  the  proceeds  to  the  marshal  in  the 
same  way  as  any  other  payment  is  made  out  of  the  fdnd  in  Conrt.  If  the 
action  is  proceeding  in  a  district  registry,  the  marshal,  after  deducting  ont 
of  the  gross  proceeds  of  the  sale  the  Conrt  fees  paid  by  him,  his  own 
charges,  and  the  other  expenses  of  the  sale,  pays  the  proceeds  into  the 
district  registry  where  the  action  is  proceeding  (s). 


There  may  be  included  in  the  marshal's 
charges  items  for  dock  dues,  pilotagCf 
towage.,  and,  under  the  authority  of  the 
registrar,  other  charges  of  a  like  nature, 
which  appear  to  be  proi>erly  chargeable 
upon  the  proceeds. 

(r)  Order  LI.,  rule  16  (695). 

(*)  The  Fees  Order  of  October  24, 
1877,  provided  that  all  fees  taken  in 
Admiralty  actions  in  the  Liverpool  and 
Manchester  district  registries  which  were 
chargeable  upon  and  paid  ont  of  proceeds, 
should  be  taken  in  money  ;  but  in  practice 


the  marshal,  in  actions  proceeding  in  these 
registries,  caused  stamps  to  the  proper 
amount  to  be  impressed  on  the  acooont 
sales,  and  deducted  the  amount  of  the 
stamps  from  the  gross  proceeds  of  the 
sale ;  and  since  the  Fees  Order  of  Dec.  19, 
1896  ($upra^  p.  319,  n.  (o)),  the  fees 
in  question  are  paid,  in  London,  Liyerpool, 
and  Manchester  cases,  by  means  of  trans- 
fers in  the  paymaster's  books,  and  their 
amount  is  deducted  from  the  amount  <A 
the  gross  proceeds  of  the  sale  in  Ck>art. 


CHAPTER  II. 


ACTIONS  IN  PERSONAM. 

Sect.  1. — Institution  of  Action. 

It  wa8  provided  by  the  Admiralty  Court  Act,  1854  (a),  that  in  all  cases 
in  which  a  party  had  a  cause  or  right  of  ai^tion  in  the  Court  of  Admiralty 
against  any  ship,  or  freight,  goods,  or  other  effects  whatever,  it  should  not 
be  necessary  to  the  institution  of  the  suit  for  such  person  to  sue  out  a 
warrant  for  the  arrest  thereof,  but  it  should  be  competent  to  him  to 
proceed  by  way  of  personal  action,  citing  the  owner  or  owners  of  such  ship 
freight,  goods,  or  other  efiTects  to  appear  and  defend  the  suit.  Further,  the 
Admiralty  Court  Act,  1861  (J),  enacted  that  the  jurisdiction  conferred  by 
that  Act  upon  the  Court  might  be  exercised  either  byprocet^dings  in  rem  or 
by  proceedings  in  personam  (c).  The  jurisdiction  in  personam  conferred  by 
these  two  Acts,  together  with  whatever  mhereiit  }UYhdict\on  in  personam  was 
exclusively  possessed  by  the  Court  of  Admiralty,  has  been  transferred  to 
the  High  Court  of  Justice,  and  is  now  assigned  to  the  Probate,  Divorce,  and 
Admiralty  Division  of  that  Court,  and  is  generally  exercised  by  one  of 
the  judges  of  that  Division  sitting  in  Admiralty  (d). 

An  action  in  personam  is  commenced  by  the  plaintifiTs  solicitor  issuing  issae  of  writ 
either  out  of  the  Central  Office  or  out  of  a  district  I'egistry  a  writ  of  sum-  ?^  Bummons 
mpns  for  service  withm  the  jurisdiction,  or,  in  certain  specined  cases  which 
will  presently  be  mentioned,  a  writ  of  summons  for  service,  or  of  which 
notice  is  to  be  given,  without  the  jurisdirtion  {e).  The  writ  of  summons 
for  service  within  the  jurisdiction  is  issued,  on  the  application  of  the 
plaintiff  or  his  solicitor,  in  the  same  manner,  and  on  payment  of  tfie  same 
fees,  as  the  writ  of  sunmions  in  an  action  in  rem  (/).   The  writ  of  summons 


(fl)  17&18  Vict.  c78,  8.  13. 

(J)  24  Vict.  c.  10,  8.  35. 

(js)  The  method  of  proceed  inf?  by  per- 
soiuil  action  in  the  Admiraltj  Court  was 
not  unknown  in  early  times.  The  prac- 
tice was  to  arrest  the  person  of  the 
defendant,  and  to  take  bail  for  his 
appearance,  but  this  has  long  become 
obsolete.  See  Gierke's  Praxis,  tit.  3,  and 
mtpra^  p.  81,  n.  (m)  ;  The  Clara^  Swa.  3  ; 
The  Victor,  Lash.  76  ;  The  Hope,  1  W.  Rob. 
1.54  ;  The  Meg  Merrilies,  3  Hagg.  346 ; 
The  Rapid,  3  Hagg.  419  ;  The  Vo/anf,  1 
W.  Rob,  387  ;  The  Chieftain,  4  No.  Ca. 
460  ;  The  CarlyU,  6  W.  R.  197  ;  TJie  Fire 
8t.eel  Barges,  15  P.  D.  142,  at  p.  146  ;  The 
Elton,  [1891  ]  P.  266,  at  pp.  269,  270  ;  The 
Cargo  ex  PoH  Victor,  [1901 J  P.  243 ; 
The  Schooner  Boston,  1  Sumner,  341.  See 
Shephard  v.   Taylor,    5   Pet.  675;    The 

A.P. 


Ihnblem.  Daveis.  61.  As  to  the  extent  of 
the  liability  of  the  defendant  in  an  action 
in  personam  within  the  inherent  juris- 
diction of  the  Admiralty  CJourt  being 
perhaps  limited  to  the  value  of  the  res, 
see  The  Queen  v.  The  Judge  nf  the  City 
of  London  GmH,  [1892  i  1  Q.  B.  273,  at 
pp.  295,  310. 

(d)  See  svpra.  Introduction. 

(«9)  Order  I.,  rule  1  (1) ;  Order  II.,  rule 
1  (3)  ;   7J.,  rule  8  (5).     See  infra,  p.  322. 

(/)  See  sujtra,  p.  253.  No  affidavit  to 
lead  the  issue  of  the  writ  is  required.  A 
signed  copy  of  the  writ  must  >  e  delivered 
to  the  officer  issuing  the  writ,  as  in  the 
case  where  a  writ  in  rem  is  issued  ;  see 
svpra,  p.  255.  A  further  copy  of  the 
writ  should  be  lodged  in  the  principal 
registry,  as  in  the  case  of  actions  in 
rem.    Supra,  pp.  256,  260. 
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How  directed 
and  entitled. 


Contents  of. 


Indorsements 
on. 

Writ  for 
service  out  of 
jurisdiction, 
or  of  which 
notice  given 
out  of 
jurisdiction. 


in  personam  for  service  within  the  jurisdiction  is  prepared  by  the  plaintiff's 
solicitor  as  in  the  case  of  the  writ  of  sammons  in  rem.  It  mast»  with  sach 
'Variations  as  circumstances  require,  be  in  one  of  four  prescribed  forms, 
according  as  it  is  intended  to  issue  out  of  the  Central  Office  or  out  of  a 
district  registry,  or  is  or  is  not  specially  indorsed  under  Order  III.,  rale  6 
(16)  (g).  It  most  be  directed  to  the  defendant,  set  forth  his  address,  or,  in 
case  of  a  corporation,  the  address  of  the  corporation,  or  of  some  officer  of 
the  corporation  on  whom  it  may  be  served  (A),  and  is  entitled  in  the  High 
Court  of  Justice,  Probate,  Divorce,  and  Admiralty  Division  (»),  and  in  ttie 
action  which  is  described  as  an  action  between  the  plaintiff  and  defendant  (k). 
Every  writ  for  service  within  the  jurisdiction  commands  the  defendant  to 
cause  an  appearance  to  be  entered  for  him,  in  an  action  at  the  suit  of  the 
plaintiff,  within  eight  days  after  the  writ  has  been  served  on  him  (inclasive 
of  the  day  of  such  service),  and  gives  the  defendant  notice  that  in  default 
of  an  appearance  for  him  being  so  entered,  the  plaintiff  may  proceed  in  the 
action  and  judgment  be  given  in  the  defendant's  absence.  The  indorse- 
ments on  the  writ  are  the  same  as  if  the  action  was  an  action  in  rem  (l). 

A  writ  of  summons  for  service  without  the  jurisdiction,  or  of  which  notice 
is  to  be  given  without  the  jurisdiction,  can  only  be  issued  after  leave  for  the 


(g)  Order  II.,  rule  3  (5).  The  forms  to 
be  foUowed  will  be  found  in  Appendix 
A.,  pt.  i.,  of  the  R.  8.  C,  1883,  Nos.  1  to  4. 

(A)  The  practice  in  the  Central  Office 
is  now  stated  to  be  that  the  issue  of  a 
writ  against  a  defendant  with  a  foreign 
address  will  not  be  refused,  but  such  writ 
if  issued  ^  ill  be  stamped  "  not  for  set  vice 
out  of  the  jurisdiction.**  8now*8  Annual 
Practice,  1901,  p.  6;  77ie  W,  A.  ShoUen, 
13  P.  D.  8.  In  actions  of  limitation  of 
liability  the  writ  is  in  practice  directed 
to  those  persons  by  name  or  description 
who  have  instituted  actions  of  damage 
against  the  plaintiffs  vessel,  and  **  to  all 
and  every  other  person  or  persons  inter- 
ested" in  the  piaintifTs  vessel  and  the 
vessel  which  coUided  with  her,  '*or 
having  or  claiming  any  right,  title,,  claim, 
or  interest,  arising  out  of  the  collision 
which  occurred  between  the  said  vessels 

on  Uie [the  collision  mentioned  in 

the  indorsement  on  the  writ  in  the 
action].**  See  pott.  Chapter  Pbogbed- 
ikgs  in  acl'ionb  of  limitation  of 
Liability. 

(i)  It  is  also  for  convenience  marked 
with  the  word  "Admiralty**  in  brackets. 
As  to  the  marking  of  the  writs  in  actions 
which  were  within  the  non-exclusive 
jurisdiction  of  the  Hi^h  Court  of  Admi- 
ralty, and  are  instituted  in  the  Probate, 
Admiralty,  and  Divoix^  Division,  with 
the  name  of  that  Division,  see  Order  V., 
rule  5  (27). 

(k)  An  action  in  personam  is  also 
usually  entitled  in  the  same  way  an  an 
action  in  rem,  deriving  its  title  from  the 
ship  or  other  property  in  relation  to 
which  the  claim  is  made.  See  supra, 
p.  26J,n.  (*) 

If  the  plaintiff  claims  a  mandamus  to 
command  the   defendant   to   fulfil  any 


duty  in  the  fulfilment  of  which  tlie 
plaintiff  is  personally  interested,  he  most 
indorse  his  claim  on  the  writ  of  samDoona 
(Order  LIII.,  rule  1  (719)),  making  the 
indorsement  in  the  form  given  in  Ap- 
pendix A.,  pt.  iii.,  sect.  4  of  the  Rules 
of  1883,  Order  LIII.,  rule  2  (720).  As  to 
the  persons  who,  under  the  rules  now  in 
force,  may  be  sued  as  defendants  in  the 
first  instance,  or  may  be  added  as  defen- 
dants by  the  Court  or  a  judge,  see  Order 
XV [.  ;  Tfwmpson  and  Another  v.  T%€ 
Ltmdon  Qmnty  Cbuncil,  [1899J  1  Q.  B. 
840;  Frankenhurg  v.  The  Great  Horfe- 
less  Carriage  Co.,  £1900]  I  Q.  B.  504; 
Order  XLVIllA.,  B.  S.  C,  June,  1891, 
rule  4  ;  and  supra,  p.  250,  n.  (/).  Where 
a  defendant  is  added  or  substituted,  the 

Elaintiff  shall,  unless  otherwise  ordered 
y  the  Court  or  a  judge,  file  an  amended 
copy  of  and  sue  out  a  writ  of  summons, 
and  serve  such  new  defendant  with  sach 
writ  or  notice  in  lieu  of  service  thereof 
in  the  same,  manner  as  original  defen- 
dants are  served.  Order  XVI.,  rule  IS 
(135).  See  The  Cassiopeia,  4  P.  D.  188. 
As  to  a  plaintiff  being  entitled  to  sue  one 
or  more  of  numerous  parties  having  the 
same  interests  in  one  cause  or  matter,  see 
Ih,,  rule  9  (131) ;  and  as  to  co-partners 
and  persons  carrying  on  business  in  the 
name  of  any  firm  consisting  of  more  than 
one  person  suing  or  being  sued  in  the 
names  of  their  firms,  see  Onier  XLV IIIa. 
above  rules  1,  2,  11 ;  and  supra,  p.  250, 
n.  (/) ;  and  infra,  p.  328,  n.  (r). 

if)  See  supra,  pp.  252,  253  ;  Order  11^ 
rule  1  (3)  ;  Order  III.,  rules  1—4  (11— 
14),  6—8  (16—18)  ;  Older  IV.,  rules  1—3 
(19—21):  B.  S.  C,  Appendix  A.,  pt.  i, 
Nos.  1—4  ;  Appendix  A.,  pt.  iii.,  sects.  3, 6  ; 
Appendix  C,  sect.  5,  Nos.i  4,  5 ;  sect.  6, 
Nos.  4,  5. 
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purpose  has  been  obtained  from  the  Conrt  or  the  judge  in  chambers  (m). 
In  Admiralty  actions  in  personam^  where  the  defendant  is  neither  a  British 
subject  nor  in  British  dominions,  leave  to  issue  a  writ  of  summons  of  which 
notice  is  to  be  given  out  of  the  jurisdiction,  and  to  serve  notice  of  such  writ 
but  not  the  wiit  itself  out  of  the  jurisdiction,  may  be  granted  in  actions 
likely  to  be  instituted  in  the  Admiralty  Division  under  the  Rules  of  Court 
now  in  force,  in  the  following  cases.  First,  where  any  relief  is  sought  In  what 
against  any  person  domiciled  or  ordinarily  resident  within  the  territorial  *^"®^- 
jurisdiction  of  the  Court  (n).  Secondly,  whenever  the  action  is  founded  on 
any  breach  or  alleged  breach,  within  the  territorial  jurisdiction,  of  any  con- 
tract wherever  made,  which  according  to  the  terms  thereof  ought  to  be 
performed  within  the  jurisdiction  {o\  unless  the  defendant  is  domiciled  or 
ordinarily  resident  in  Scotland  or  Ireland  (p).  Thirdly,  whenever  any 
injunction  is  sought  as  to  anything  to  be  done  within  the  territorial  juris- 
diction of  the  Court  (q).  Fourthly,  whenever  any  pei'son  out  of  the  juris- 
diction is  a  necessary  or  proper  party  to  an  action  properly  brought  against 
some  other  person  duly  served  within  the  territorial  jurisdiction  (r). 

In  cases  within  these  rules,  and  subject  to  their  provisions,  leave  to  issue 


(i»)  OnJer  II.,  rule  4  (6).  The  appli- 
cation most  in  ordinary  cases  be  maae  to 
the  judge  in  chambers.  Tfie  Alluimbra, 
Nov.  3,  1886.  The  power  to  give  leave 
for  service  out  of  the  jurisdiction  of  a 
writ  or  notice  of  a  writ  of  summons  is 
expressly  excepted  from  the  proceedings 
and  matters  in  respect  of  which  the  Ad- 
miralty registrar  Las  jurisdiction ;  see 
Order  LIV.,  role  12  (745).  sub-division  (b). 
As  to  forms  of  writs  and  indorsements  on 
writs,  see  R.  8.  C,  Appendix  A,  pt.  i.,  Nob. 
5—10. 

(«)  Order  XI.,  rule  1  (64),  sub-sect.  (c). 
See  In  re  Smith,  1  P.  D.  300  ;  JTie  Vimr, 
2  P.  D.  29.  See  also  IlarrU  v.  Th^  Ham- 
burgh  AmerikanUche  Pachetfahrt  Actien 
OeidUchaft,  2  C.  P.  D.  173. 

(p)  See  The  Eider,  [18931  P.  119,  where 
an  order  to  serve  notice  of  the  writ  abroad 
was  refused  in  the  case  of  an  action 
brought  to  recover  the  amount  of  a  sal- 
vage agreement  where  there  was  no 
obligation  to  pay  the  salvage  money 
within  the  jurisdiction.  See  a^  Comber 
V.  Leyland,  [1898]  A.  C.  524. 

ijf)  Order  XI.,  rule  1  (64),  sub-sect  (ej. 
In  actions  for  breach  of  contract  there  is 
therefore  now  no  jurisdiction  to  allow  the 
writ  to  be  served  out  of  the  jurisdiction 
where  the  defendants  are  domiciled  in 
Scotland  or  Ireland.  Lenders  v.  Ander- 
ttm,  12  Q.  B.  D.  50  ;  Watkins  v.  The  Scot- 
tvth  Imperial  Insurance  Co.,  23  Q.  B.  D. 
285  ;  and  see  infra,  p.  324. 

(y)  Order  XL,  rule  1  (64),  sub-sect,  (f), 

(r)  Order  XL,  rule  1  (64),  sub-sect.  (g). 
Older  XL,  rule  1  (64),  sub-sect,  (g),  does 
not  apply  to  service  out  of  the  jarisdiction 
of  a  third-party  notice  on  a  third  party 
domiciled  or  ordinarily  resident  in  Scot- 
land. Speller  v.  The  Bristol  Navigation 
Co.,  13  Q.  B.  D.  96.    See  also,  as  to  the 


construction  of  the  same  sub-section,  CoU 
lins  V.  The  North  British  and  Mercantile 
In^rance  Co.,  [1894]  8  Ch.  228  ;  Witted 
V.  Galbraith,  [1893]  1  Q.  B.  577 ;  Massey 
V.  Hynes,  21  Q.  B.  D.  330.  In  The  EUoiiy 
[1891]  P.  265,  an  action  of  salvage  in 
personam,  in  which  the  plaintiff  claimed 
salvage  remuneration  for  salvage  services 
rendered  to  the  British  steamship  EUon,  to 
her  freight,  and  to  the  cargo  lately  laden 
on  board  her,  the  property  of  foreigners 
residing  abroad,  the  Court  refusal  to 
set  aside  notice  of  the  writ  which  had 
been,  by  leave,  served  on  the  foreign 
cargo-owners  out  of  the  jurisdiction.  The 
notice  of  the  Court,  in  deciding  this  last 
case,  does  not  seem,  however,  to  have  been 
drawn  to  the  decision  of  Dr.  Lushtngton 
in  The  Pyrennee,  Br.  &  L.  189,  a  case  which 
seems  to  show  clearly  that  ship  and  cargo 
must  each  pay  its  own  share  of  salvage, 
and  that  the  cargo-owners  have  not  any 
interest  at  all,  either  as  parties  or  other- 
wise, in  a  claim  for  salvage  made  against 
the  ship  in  which  that  cargo  was  carried. 
See  also  The  Mary  Pleasants,  Swa.  224. 
The  sub-sections  of  Order  XL,  rule  1  (64), 
are  to  be  read  disjunctively,  and  each  oi 
these  sub-sections  is  complete  in  itself 
and  is  independent  of  the  others.  TasseU 
V.  Hallen,  h892]  1  Q.  B.  321.  It  seems 
doubtful  whether  the  classes  of  cases 
comprised  in  sub-sect,  (g)  of  this  rule  can 
have  any  application  where  the  person 
sought  to  be  served  is  a  defendant,  except 
perhaps  in  cases  where  a  defendant  is 
added  by  the  order  of  the  Court  or  a 
judge  under  Order  XVL,  rule  11  (133). 
The  provisions  of  this  sub-section  (sub- 
sect,  (g) )  apply  in  an  action  of  tort.  Croft 
V.  King,  [1893]  1  Q.  B.  419  ;  Williams  v. 
Cartwright,  [1895]  1  Q.  B.  142. 
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a  writ  of  summons,  and  to  serve  it  in  Scotland  or  Ireland  or  elsewhere  out  of 
the  territorial  jurisdiction  of  the  Court,  may  be  obtained  where  the  defendant 
is  either  a  British  subject  or  in  the  British  dominions  (s) ;  but  where  the 
leave  sought  to  be  obtained  is  leave  to  serve  the  writ  in  Scotland  or  in 
Ireland,  and  it  appears  on  the  application  to  obtain  such  leave  that  there 
may  be  a  concurrent  remedy  in  Scotland  (t)  or  Ireland  (t*)  (as  the  case 


(*)  Order  XI.,  rule  6  (69). 
(t)  A  Court  of  Admiralty  with  inherent 
jurisdiction  in  maritime  and  mercantile 
affairs,  both  civil  and  criminal,  seems  to 
have  existed  in  Scotland  from  very  early 
times,  but  the  limits  of  its  jurisdiction  not 
being  weU  defined  it  was  declared  in  the 
year  1681,  by  the   19th  chapter  of  the 
Statutes  of  the  Parliament  of  Scotland  of 
that  year,  ratifying  a  previous  statute  of 
1609,  that  the  Lord  High  Admiral  of  Scot- 
land "  hath  the  sole  privilege  and  jurisdic- 
tion in  all  maritime  and  seafaring  causes, 
foreign  and  domestic,  whether  civil  or 
criminal,  whatever  within  the  realm  of 
Scotland,  and  over  all  pereons  as  they  are 
concerned  in  the  same."     In  the  year 
1706  it  was  provided  by  the  19th  article 
of  Union  between  the  two  kingdoms  of 
England  and  Scotland,  that  the  Court  of 
Admiralty,  as  it  at  that  time  existed  in 
Scotland,  should  be  continued,  and  all 
services,  reductions,  or  suspensions  of  the 
sentences  in  maritime  causes  competent 
to  the  jurisdiction  of  that  Court  should 
remain  in  the  same  manner  as  at  the 
time  of  the  Union  until  regulations  and 
alterations  were  made  by  the  Parliament  of 
Great  BritAiiij  go  as  there  should  be  always 
continued   in   Scotland   a   Court  of  Ad' 
miraUy  such  as  in  England  for  determhui' 
twn  of  all  maritime  causes  relating  to 
private  rights  in  Scotland,  subject  never- 
theless to  such  regulations  as  might  be 
made  by  the  Parliament  of  Great  Britain. 
See  6  Anne,  c.  11,  and  Fraser's  Judicial 
Proceedings  before    the    High  Court  of 
Admiralty  in  Scotland,  Edinburgh,  1814, 
p.  15.    In  the  year  1830  the  High  Court 
of  Admiralty  in  Scotland  was  abolished 
by  the  11  Geo.  4  &  1  WiU.  4,  c.  69,  and 
it  was  by  the  same  Act  enacted  that  for 
the  future  the  Court  of  Session  should 
hold  and  exercise  original  jurisdiction  in 
all  maritime  civil  causes  and  proceedings 
of    the  same  nature  and  extent  in  Sil 
respects  as  that  held  and  exercised  in 
regard  to  such  causes  before  the  passing 
of  that  Act,  but  that  all  such  causes  not 
exceeding  the  value  of  251.  sterling  should 
be  instituted  and  carried  on  in  an  inferior 
Court  in  Scotland  (11  Geo.  4  &  1  Will.  4, 
c.  69,  8.  21).    The  same  Act  further  en- 
acted that  the  sherifb  of  Scotland  and 
their    substitutes    should    within    their 
respective    sheriffdoms,     including     the 
navigable  rivers,  ports,  harbours,  creeks, 
shores,  and  anchoring  grounds  in  or  ad- 
joining such  sheriffdoms,  hold  and  exercise 
original  jurisdiction  in  all  maritime  causes, 
civil  and  criminal,  including  such  as  might 


apply  to  persons  residing  south  of  Scot- 
land, of  the  same  nature  as  that  thereto^ 
fore  held  and  exercised  by  the  High  Court 
of  Admiralty.    And  that  all  inferior  Ad- 
miralty jurisdictions  not  dependent  on 
the  High  Court  of  Admiralty  in  Scotland 
should  continue  as  before  the  Act,  but 
that  the  judgments  of  such  Courts  should 
be  subject  to  review  solely  in  the  Courts 
of   Session   and   Justiciary  respectivdy. 
The    provisions    of    this    last-mentioned 
Act  with  regard  to  the  Admiralty  and 
maritime    jurisdiction  of    the  Court   of 
Session  and  the  Sheriff'  Courts  in  cansei 
over  251.  in  value,  and  the  like  jurisdiction 
of  the  Sheriffs*  Courts  in  causes  under 
that  amount,  are  still  in  force,  and  deter- 
mine generally  in  what  cases  a  concurrent 
remedy  in  Admiralty  may  exist  in  the 
Probate,   Admiralty,  and   Divorce   Divi- 
sion of   the  High    Court  of  Justice  in 
England,  and  in  the  Courts  in  Scotland. 
Whether  such   a  remedy  exists  in   any 
particular  case  must  necessarily  be  prov^ 
by  evidence,  though  information  as  to  the 
nature   and   limits   of    the    jurisdiction 
exercised  under  the  Act  of  1830  at  the 
present  day  will  be  found  in  the  following 
authorities  :  1  &  2  Vict.  c.  119,  ss.  21,  22: 
Bruhn  v.  Grunwaldt^  2  Sess.  Cases  (3rd 
series),   835 ;   Pirie  v.    Warden^   5  Se^. 
Cases  (3rd  series),  497  ;  Bell's  Commen- 
taries,  vol.  i.  (ed.  7),  p.  546  ;  Mackay  & 
Court  of  Session  Practice,  voL  i.  pp.  189. 
190  (ed.  1877) ;   Erskine's  Principles  of 
the  Law  of  Scotland  (ed.  18),  1890,  pp.  11,. 
24,  29 ;  Currie  v.  McKnigkt,  [1897]  A.  C. 
97.    See  also  Bell  &  Lomonas  Digest  of 
Cases  in  the  Supreme  Courts  of   Scot- 
land,  1800—1868,  voL  ii.   pp.  981,  982, 
vol.    iii.    pp.    1780 — 1791  ;    Henderson's. 
Digest,  &c.,  1867  to  1877,  pp.  801—817: 
Johnston's  Digest,  1877— 1883.  pp.  741  to 
757  ;  Eraser's  Digest,  1883—1895,  pp.  1121 
to  1159. 

(tt)  The  High  Court  of  Admiralty  in 
Ireland  has  both  an  inherent  and  a 
statutory  jurisdiction.  The  inherent 
jurisdiction  possessed  by  it  is  in  many 
respects  analogous  to  the  inherent  juris- 
diction  of  the  High  Court  of  Admiralty 
of  England  (Report  of  Commission  on 
the  Irish  Court  of  Admiralty,  1864 : 
Boyd's  Irish  Admiralty  Court  Practice): 
and  its  statutory  jurisdiction  is  settleil 
and  regulated  by  the  30  &  31  Vict, 
c.  114,  which  is  entitled  "An  Act  to 
extend  the  Jurisdiction,  alter  and  direct 
the  Procedure  and  Practice,  and  to- 
regulate  the  Establishment  of  the  High 
Court  of  Admiralty  in  Ireland " ;   and 
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may  be),  the-  Court  or  judge  in  deciding  on  the  application  must  have 
regard  to  the  comparative  cost  and  convenience  of  proceeding  in  England 
or  in  the  place  of  residence  of  the  defendant,  or  person  sought  to  be  served, 
and  particularly  in  cases  of  small  demands  to  the  powers  and  jurisdiction 
possessed  by  the  Sheriff's  Courts  (z)  and  the  Small  Debts  Courts  (y)  in 
•Scotland,  and  of  the  Civil  Bill  Courts  in  Ireland  respectively,  under  the 
statutes  establishing  or  regulating  such  several  Couits  (z). 

Accordingly,  if  a  plaintiff  is  desirous  of  commencing  an  action  in  respect  g^j^  ^yy, 
of  any  case  falling  within  any  of  the  three  first  of  the  four  classes  of  cases  tained. 
above  mentioned,  his  solicitor  should  proceed  to  take  out  in  the  registry 
where  the  action  is  proceeding  a  summons  ex  parte  (a)  returnable  before  the 
judge  in  chambers,  and  applying  for  leave  to  issue  in  the  action  and  serve 
on  the  defendant  out  of  the  jurisdiction  a  writ  of  summons  if  he  is  a  British 
subject  or  in  the  British  dominions,  or  notice  of  a  writ  of  summons  if  he  is 
not  in  the  British  dominions  and  is  not  a  British  subject  (b).  The  summons 
must  be  supported  by  affidavit  or  other  evidence  stating  that  in  the  belief 


by  the  39  &  40  Vict.  c.  28,  the  short  tiUe 
of  which  is  "The  Court  of  Admiralty  (Ire- 
land) Amendment  Act,  1876."  When  the 
last  judge  of  the  Court  of  Admiralty  in  Ire- 
land (Dr.  [J.  F.]  Townsend)  died  in  1893, 
that  Court  was  united  and  consolidated 
with  the  Supreme  Court  of  Judicature  in 
Ireland,  and  aU  jurisdiction  conferred  on 
or  capable  of  being  exercised  by  the  judge 
of  the  High  Court  of  Admiralty  was 
transferred  to  the  High  Court  of  Justice 
in  Ireland  (the  Supreme  Court  of  Judica- 
ture (Ireland)  Act,  1877  (40  &  41  Vict. 
c.  57),  8.  9),  and  by  the  6th  section  of  the 
Supreme  Court  of  Judicature  (Ireland) 
(So.  2)  Act,  1897  (60  &  61  Vict.  c.  66), 
aU  matters  and  causes  within  the  cog- 
nizance of  the  High  Court  in  Ireland,  by 
reason  of  the  union  and  consolidation 
with  the  Supreme  Court  under  the 
40  &  41  Vict.  c.  57,  were  assigned  to 
the  Queen's  Bench  Division,  and  were 
to  be  ordinarily  disposed  of  by  one  of  the 
judges  of  the  Queen's  Bench  Division  to 
be  assigned  by  the  Lord  Lieutenant  of 
Ireland.  The  judge  so  assigned  is  the 
Right  Hon.  William  Moore  Johnson. 

(a-)  8  &  9  Vict  c.  39  ;  12  &  13  Vict, 
c.  34  ;  7  WiU.  4  &  1  Vict.  c.  41  ;  16  &  17 
Vict.  c.  80,  8.  26.  See  also  30  &  31  Vict, 
c.  96,  and  52  &  53  Vict.  c.  26. 

(y)  The  Small  Debts  Courts  in  Scotland 
have  no  Admiralty  jurisdiction.  See  6 
Geo.  4,  c.  48. 

(r)  Order  XI.,  rule  2  (66).  As  to  the 
Admiralty  jurisdiction  possessed  by  the 
Shenffis*  Courts  in  Scotland  in  cases  in 
which  the  claim  does  not  exceed  25Z.,  see 
supra^  p.  324,  n.  (0,  where  the  statutes 
of  11  Geo.  4  &  1  WiU.  4,  c.  69,  &  1  &  2 
Vict.  c.  119,  establishing  the  Admiralty 
and  maritime  jurisdiction  of  the  Sheriffs' 
Coorts,  are  referred  to. 

By  the  49th  section  of  the  County 
Courts  and  Officers  (Ireland)  Act,  1877 
(40  &  41  Vict.  c.  56),  it  is  provided  that 


the  Lord  Lieutenant  of  Ireland  in  Council 
may,  by  Order  in    Council,  declare  that 
the  chairman  of  Limerick,  and  the  chair- 
man   of  Waterford,  and    the    recorders 
of  Londonderry    or  Galway,  or   any  of 
them,  shall  have  jurisdiction  in  Admiralty 
causes  ;  may  assign  to  each  such  chairman 
or  recorder  any  district  as  his  district  for 
Admiralty  causes,  and    may  direct  that 
such  of  the  provisions  of    the  Court  of 
Admiralty  (Ireland)  Act,  1867  (30  &  31 
Vict.  c.  114),  and  the  Court  of  Admiralty 
(Ireland)  Amendment  Act,  1876  (39  &  40 
Vict.  c.  28),  as  may  by  such  Order  be  pre- 
scribed, shall  apply  to  the  said  chairman 
and  recorders,  and  the  Courts  to  be  held 
by  them,  which  Courts  are  defined  by  the 
Act  as  included  in  the  term  "  Civil  Bill 
Court"  (40  &  41  Vict.  c.  56,  s.  7).  Under 
the  provisions    of    these   Acts  a  limited 
Admiralty  and  maritime    jurisdiction  is 
possessed  by  the  recorders  of  Cork  and 
Belfast ;  and  by  the  Court  of  Admiralty 
(Ireland^  Act,  1867,  power  was  given  to 
the  Lord  Lieutenant,  or  other  governor  in 
Ireland,  to  confer  similar  jurisdiction  on 
certain  other  local  Courts  in  Ireland.    See 
30  &  31  Vict.  c.  114,  88.  2,  74,  84  ;  39  &  40 
Vict.  c.  28,  ss.  1—15.      As  to  the  local 
Courts  dealt  with   by   these   two   last- 
mentioned  Acts  being  "  Civil  Bill  Courts," 
see  40  &  41  Vict.  c.  56,  s.  7.    See  also  as 
to  appeals   from  the  Civil   Bill   Courts, 
52  &  53  Vict.  c.  48. 

(a)  See  p<tst.  Chapter  Motions  and 
Summonses. 

(b)  See  Order  XL,  rule  6  (69) ;  and 
Order  LIV.,  rule  2  (785).  The  summons 
is  prepared  by  the  plaintiff*s  solicitor,  and 
is  sealed  in  the  registry  or  district  registry, 
and  when  so  sealed,  is  deemed  to  be  issued. 
Order  LIV.,  rule  11  (744).  A  general 
form  of  summons,  which  is  to  be  followed 
with  such  variations  as  circumstances 
may  require,  is  given  in  the  R.  S.  C,  1883, 
Appendix  K.,  No.  1. 
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of  the  deponent  the  plaintiff  has  a  good  cause  of  action,  and  showing  in 
what  place  or  country  such  defendant  is  or  probably  may  be  found,  and 
whether  such  defendant  is  a  British  subject  or  not,  and  the  grounds  upon 
which  the  summons  has  been  taken  out  (r).  Any  affidavits  intended  to  be 
used  in  support  of  the  application  must  be  filed  with  the  usual  minute  in 
the  registry  or  district  registry  where  the  action  is  pending,  and  a  copy  of 
the  summons  must  be  left  at  the  same  time  {d).  Stamps  to  the  amount  of 
be.  for  every  instrument  or  document  to  which  the  minute  relates  (other 
than  an  exhibit,  or  any  instrument  or  document  previously  issued  from  the 
registry  or  marshal's  office),  must  be  impressed  or  affixed  to  the  minute, 
and  a  stamp  of  3s,  is  payable  on  the  issue  of  the  summons  (e).  The  summons 
will  come  on  before  the  judge  in  chambers,  and  be  heard  there  or  be 
adjourned  into  Court. 

When  the  summons  comes  on  for  hearing,  the  Court  or  judge  will,  if  it 
appears  to  him  or  them  that  the  case  is,  under  the  Rules  of  Court  above 
referred  to,  a  proper  one  for  service  out  of  the  jurisdiction,  give  the  plaintif 
liberty  to  issue  a  writ  for  service,  or  of  which  notice  is  to  be  given  out  of 
the  jurisdiction,  according  as  the  defendant  is  or  is  not  a  British  subject,  or 
within  the  British  dominions,  and  directing  that  the  defendant  shall  have 
a  limited  time  after  the  semce  or  notice  of  the  writ,  as  the  case  may  be,  to 
enter  an  appearance,  such  time  to  depend  on  the  place  or  country  where  (nt 
within  which  the  writ  is  to  be  served  or  the  notice  given. 

If  an  order  giving  liberty  to  serve  the  writ  or  notice  of  the  writ  is  made, 
the  plaintiff's  solicitor  should  procure  in  the  registry  an  office  copy  of  the 
order  (/),  and  should  cause  it  to  be  taken,  together  with  the  writ  properly 
filled  up,  to  the  Writ,  Appearance,  and  Judgment  Department  in  the  Central 
Office,  if  the  action  is  to  be  instituted  in  London  ;  or  if  the  writ  is  to  be 
issued  elsewhere,  to  the  district  registry  out  of  which  it  is  intended  that  it 
should  issue.  A  writ  of  summons  for  service  out  of  the  jurisdiction,  or  of 
which  notice  is  to  be  given  out  of  the  jurisdiction,  must,  with  such  variations 
as  circumstances  require,  be  in  one  of  four  several  forms,  the  first  and  second 
of  such  forms  being  appropriated  to  writs  issued  in  London  according  tf 
they  are  intended  to  be  specially  indorsed  or  not,  and  the  third  and  fourth 
to  similar  writs  issued  elsewhere  than  in  London  (g).  The  writ,  in  which- 
ever of  these  four  forms  it  may  be  drawn  up,  is  directed  to  the  defendant  by 
name,  states  his  address  out  of  the  jurisdiction,  and  commands  him,  in  cases 
where  leave  has  been  obtained  to  serve  the  writ  out  of  the  jurisdiction,  to 
cause  an  appearance  to  be  entered  for  him  in  the  Probate,  Divorce,  and 


(<?)  Order  XI.,  rule  4  (67).  See  In  re 
Smith,  1  P.  D.  300.  Where  it  is  desired 
that  the  writ  should  be  served  in  Scot- 
land, or  in  Ireland,  and  the  defendant 
might  have  been  proceeded  against  there, 
the  affidavit  should  state  any  circumstances 
which  may  render  proceedings  against  the 
defendant  in  England  the  most  convenient 
course.  See  *«/;/•«,  p.  324  ;  Woods  v. 
Mvlnne*,  4  C.  P.  D.  67  ;  WUliams  v. 
CaHwriglU,  [1895]  1  Q.  B.  142,  148.  See 
also  Tottenham  v.  Barry,  12  Ch.  D.  797. 

(d)  Order  LIV.,  rule  11  (744). 

(<?)  S.  C.  Fees  Order,  Jan.,  1884,  Nos. 


11,  85. 

(/)  A  form  of  order  is  given  in  Appen- 
dix K.  to  the  R.  S.  C,  1883,  No.  20.  It » 
not  usual  to  recite  in  the  orders  entered 
in  Admiralty  actions  the  docmneotary 
evidence  on  which  the  orders  are  made. 
As  to  the  stamps,  at  the  rate  of  6^.  ptf 
folio,  payable  in  respect  of  c^ce  co|^ 
see  S.  C.  Fees  Order,  Jan.,  1884,  Ka  21. 

(^)  Order  II.,  rule  5  (7).  The  forms 
are  given  in  Api)endix  A.,  pt.  i.,  of  the 
Rules  of  1888,  and  are  numbered  Noa. 
5,  6,  7,  8. 
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Admiralty  Diyision  of  the  High  Oonit  of  Jostice,  in  an  actioa  at  the  suit  of 
the  plaintiff,  within  such  specific  namber  of  days  after  the  service  of  the 
writ  as  may  have  been  directed  to  be  inserted  in  the  writ  by  the  Oonrt  or 
judge  by  which  the  order  giving  liberty  to  serve  the  writ  has  been  made  (A), 
and  where  leave  has  been  granted  to  serve  notice  of  the  writ  and  not  the 
writ  itself,  to  caose  a  similar  appearance  to  be  entered  within  saoh  number 
of  days  after  notice  of  the  writ  as  may  have  similarly  been  directed  by  the 
Coart  or  judge  when  leave  to  serve  the  notice  was  given.  In  other  respects 
a  writ  for  service  ont  of  the  jorisdiction,  or  of  which  notice  is  to  be  given 
oQt  of  the  jurisdiction,  does  not  in  substance  differ  from,  and  is,  mutatis 
mutandis,  filled  np  and  for  the  most  part  indorsed  as,  a  writ  for  service 
within  the  jurisdiction  (t). 

On  the  prodnction  of  the  oflSce  copy  of  the  order  giving  leave  to  serve  Issue  of  writ 
the  writ,  or  notice  of  the  writ,  without  the  jurisdiction,  the  writ  will,  as  in 
the  case  of  a  writ  in  personam  for  service  within  the  jurisdiction,  be  sealed 
by  one  of  the  clerks  in  the  Writ,  Appearance,  and  Judgment  Department  of 
the  Central  OflSce,  or  by  the  proper  officer  in  the  district  registry  in  which 
a{^lication  for  the  issue  of  the  writ  has  been  made  {k). 

In  cases  where  an  order  as  before  described  has  been  made  to  serve  Notice  of 
notice  of  the  writ  out  of  the  jurisdiction,  the  next  step  after  the  writ  has  ^^^  ^^  t 
been  issued  is  for  the  plaintiff's  solicitor  to  prepare  the  notice  to  be  served  ^nsdiction. 
in  accordance  with  the  order.  This  notice  must,  with  such  variations  as 
^^rcnnostaDoes  may  require,  be  in  one  of  two  prescribed  forms,  according  as 
the  writ  has  issued  out  of  the  Central  Office  or  out  of  a  district  registry  (Z), 
and  must  be  headed  and  distinguished  in  the  same  manner  as  the  writ  in 
the  action.  It  is  in  all  cases  directed  to  the  defendant  named  in  the  writ, 
■tates  his  address,  and  gives  him  notice  that  the  plaintiff  (m)  has 
oonunenced  an  action  against  him  in  the  Probate,  Divorce,  and  Admiralty 
Division  of  the  High  Court  of  Justice  by  a  writ  of  that  Court,  specifies 
the  date  of  the  writ  (n),  sets  ont  the  indorsements  on  it,  and  informs  the 
defendant  that  he  is  required,  within  a  specified  number  of  days  after  the 
receipt  of  the  notice,  inclusive  of  the  day  of  such  receipt  (o),  to  defend  the 
action  by  causing  an  appearance  to  be  entered  for  him  in  the  said  Court  to 
&  said  action,  and  that  in  default  of  his  so  doing  the  plaintiff  may  proceed 
therein  and  judgment  be  given  in  the  defendant's  absence.  The  form  to 
be  used  in  cases  where  the  writ  has  issued  from  the  Central  Office  further 
states  that  the  defendant  may  appear  to  the  writ  by  entering  an  appearance 

(*)  Order  XI.,  rule  5  (68). 

(0  Sec  in/roy  and  Appendix  A.,  pt.  i., 
Xoi.  6 — 8.  See  also  Dicksim  v.  Law  and 
BaHdmu,  [18951  2  Ch.  62. 

(*)  The  same  fees  are  payable,  whether 
the  writ  is  for  service  within  or  without 
the  jurisdiction,  or  whether  notice  of  it  is 
to  be  given  out  of  the  jurisdiction.  A 
«*€ned  copy  of  the  writ  must  be  handed 
to,  snd  win  be  filed  by,  the  officer  issuing 
the  writ  8ee  Order  V.,  rules  12  and  13 
P*,  35) ;  and  supra,  p.  256. 

W  Order  II..  rule  5  (7),  Appendix  A., 
t.  i^  Nos.  9,  10.  That  one  form  is  to 
e  used  where  the  writ  has  issued  out  of 
tbe  Central  Office,  and  the  other  form 
*here  the  writ  has  issued  out  of  a  district 


t 


registry,  appears  clearly  from  the  different 
manner  in  which  the  notice  is  to  be  heacled 
in  e;ich  case. 

(in)  Mentioning  him  by  name. 

In)  See  Order  II.,  rule  8(10). 

{o)  The  number  of  days  specified  in 
the  notice  must  be  the  number  of  day^ 
inserted  in  the  writ ;  in  other  words,  the 
number  of  days  which  will  afford  the 
defendant  the  same  time  to  appear  affer 
the  service  of  the  notice,  as  the  order 
giving  leave  to  serve  notice  of  the 
writ  without  the  jurisdiction  limited  a» 
the  time  within  which  the  appearance 
was  to  be  entered.  Bee  Order  XI. ^ 
rule  5  (68) ;  and  mpra. 
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the  writ. 


personally,  or  by  his  solicitor,  at  the  Central  Office,  Royal  Courts  of  Jostice, 
London.  In  lieu  of  this  statement,  the  notice  to  be  used  where  the  writ 
has  issued  from  a  district  registry  states  that  if  the  defendant  resides  or 
carries  on  business  within  the  district  named  in  the  heading  to  the  writ, 
tippearance  is  to  be  entered  at  the  office  of  the  registrar  for  that  district 
(setting  out  the  address  of  such  office),  and  that  if  the  defendant  does  not 
either  reside  or  carry  on  business  within  that  district,  appearance  is  to  be 
entered  either  at  the  office  of  the  said  registrar  or  at  the  Central  Office, 
Royal  Courts  of  Justice,  London  (ji;).  The  notice,  when  prepared,  most 
be  signed  by  the  plaintiff  or  his  solicitor. 

A  writ  in  personam  may  be  served  by  the  plaintiff's  solicitor,  his  clerk 
or  agent.  The  service  of  it  will  not  be  valid  unless  it  is  served  within 
twelve  calendar  months  from  the  day  on  which  it  bears  date  (q).  It  is 
served  by  showing  the  original  to  the  defendant  and  leaving  a  copy  thereof 
with  him  (r).    The  person  serving  the  writ  must,  within  three  days  at 


{p)  Order  II.,  rule  5  (7),  R.  S.  C,  1888, 
Appendix  A.,  pt.  i.,  Nos.  9  and  10.  The 
form  for  use  in  the  case  of  writs  issued 
out  of  a  district  registry  contains  no 
statement  that  the  defendant  may  ap- 
pear "  personally,  or  by  his  solicitor." 

{q)  Order  LXVIL,  rule  11  (1022)  ; 
Order  LXIV.,  rule  1  (961). 

(r)  Order  IX.,  rule  2  (49),  which  pro- 
vides that  the  writ  shall,  whenever  it  is 
practicable,  be  serve<l  in  the  manner  in 
which  personal  service  was  made  under 
the  practice  before  the  Rules  of  1883  came 
into  operation. 

Order  IX.,  rule  8  (55),  provides  that  in 
the  absence  of  any  statutory  provision 
regulating  service  of  process,  every  writ 
of  simimons  issued  against  a  corporation 
aggregate  may  be  served  on  the  mayor 
or  other  head  officer,  or  on  the  town  clerk, 
treasurer,  or  secretary  of  such  corpora- 
tion, and  that  where  by  any  statute  any 
provision  is  made  for  service  of  any  writ 
of  summons  upon  any  corporation,  or 
upon  any  society  or  fellowship,  or  any 
body  or  number  of  persons,  whether 
corporate  or  unincorporate,  every  writ 
of  summons  may  be  served  in  the  manner 
so  provided.  This  rule  enables  service  of 
a  writ  to  be  made  in  this  country  on  the 
head  officer  of  a  foreign  corporation  which 
does  business  within  the  jurisdiction  in 
such  a  way  as  to  be  resident  here.  La 
Bourgogne  (Compagnie  Getierale  Tramtat- 
Aintique  v.  Law),  [1899]  A.  C.  431.  See 
also  T?ie  Prlnoesse  Clement'tHe,  [1897] 
P.  18,  where  the  service  of  the  writ  was 
set  aside  as  not  having  been  made  on  the 
"  head  officer  or  clerk "  of  the  foreign 
corporation  sued. 

As  to  the  service  on  husband  and  wife, 
on  infants,  and  on  lunatics  or  persons  of 
unsound  mind,  see  Order  IX.,  rules  3 — 5 
(50 — 52).  Special  provisions  are  con- 
tained in  the  rules  now  in  force  as  to  the 
service  on  partners  and  other  bodies, 
it  being  provided  bv  Order  XLVIIlA. 
(E.  S.  C,  June,  1891,  rule  4  (3)),  that 


persons  claiming  or  being  liable  as  co- 
partners, and  carrying  on  business  within 
the  jurisdiction,  may  sue  and  be  saed  in  the 
name  of  the  firm,  and  that  in  the  latter  case 
the  writ  shall  be  served  either  upon  any  one 
or  more  of  the  partners,  or  at  the  principal 
place  within  the  jurisdiction  of  the  busi- 
ness of  the  partnership  upon  any  person 
having  at  the  time  of  service  the  control 
or  management  of  the  partnership  busi- 
ness there,  and  that,  subject  to  the  R.  S.  d, 
such  service  shall  hie  deemed  good  service 
upon  the  firm,  whether  any  of  the  memben 
are  out  of  the  jurisdiction  or  not,  and  no 
leave  to  issue  a  writ  against  them  shaU 
be  necessary,  provided  that  in  the  caae  of 
a  co-partnership  which  has  been  dissolved 
to  the  knowledge  of  the  plaintiff  before  the 
commencement  of  the  action,  the  writ  of 
summons  shall  be  served  upon  every  person 
within  the  jurisdiction  sought  to  be  made 
liable.      Also    it   is    now    provided    by 
Older  XLVIIU.  (R.  S.  C,  June.  1891, 
rule  4  (4)),  that  where  a  writ  is  issued 
against  a  firm  and  is  served  as  directed  by 
rule  (3),  every  person  upon  whom  it  is 
served  shaU  be  inform^  by  notice  in 
writing  given  at  the  time  of  such  service, 
whether  he  is  served  as  a  partner  or  as  a 
person  having  the  control  or  management 
of  the  partnership  business,  and  in  default 
of  such  notice  shall  be  deemed  to  be  sued  as 
a  partner.    Rule  (11)  of  the  same  Older 
provides  that  any  person    carrying   on 
business  within  the  jurisdiction  in  a  name 
or  style  other  than  his  own  name,  may 
be  sued  in  such  name  or  style  as  if  it  was 
a  firm  name,  and  that,  so  far  as  the  nature 
of  the  case  will  permit,  all  rules  relating 
to  proceedings  against  firms  shall  apply. 
See   St.  Oobain,  Chauny  and  Cirey    ts, 
v.  HoyermawCs  Agency ,  [1893]  2  Q.  B. 
96;    Mclter  v.   Buthm,    [1895]    2    Ch. 
630.     The  above  rules  as  to  suing  co- 
partners apply  to  actions  between  a  firm 
and  one  or  more  of  its  members,  and  to 
actions  between  firms  having  one  or  more 
members  in  common.  See  Order  XLVIIIa. 
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most  after  the  service,  indorse  on  the  writ  an  indorsement  mentioning  the 
<iay,  week,  and  month  of  the  service  ;  but  the  service  must  be  verified  by 
affidavit  when  required  («).  When  the  prompt  personal  service  of  a  writ 
in  personam  cannot  be  effected,  apph'cation  may  be  made  to  the  Court  or  a 
judge  to  substitute  some  other  mode  of  service,  or  for  the  substitution  for 
service  of  notice  by  advertisement  or  otherwise  as  may  be  just  (t).  No 
return  of  the  writ  after  it  has  been  served  is  required. 

Every  application  to  the  Court  or  a  judge  for  substituted  or  other 
service,  or  for  the  substitution  of  notice  for  service,  must  be  supported  by 
an  affidavit  setting  forth  the  grounds  upon  which  the  application  is 
made  (t/).  In  cases  where  an  order  for  substituted  or  other  service  has 
been  obtained,  and  the  substituted  or  other  service  has  been  effected, 
indorsement  of  the  service  must,  within  three  days  at  most  after  the 
service,  be  made  on  the  writ  as  in  the  case  of  a  writ  served  in  the  ordinary 
way  (x). 

Where  an  order  for  service  out  of  the  jurisdiction  of  a  notice  in  lieu  of 
a  writ  has  been  made  in  the  action,  the  notice  must,  unless  it  appears  to 
the  Court  or  a  judge  that  prompt  personal  service  of  it  cannot  be  effected, 
and  an  order  be  thereupon  made  for  substituted  or  other  service  (y),  be 
personally  served  on  the  defendant  out  of  the  jurisdiction  in  the  manner  in 
which  writs  of  summons  ore  served  (z).    The  person  serving  it  must, 

<B.  S.  C,  June,  1891,  rule  4  (10)).     With      and  that  all  proceedings  thereon  should 


Substituted 
service. 


Seryiceof 
notice  of  writ, 
of  which 
notice  to  be 
given  out  of 
the  jurisdic- 
tion. 


reganl  to  service  on  foreign  lirms,  see 
The  M'fiftern  Bank  of  JVew  York  v.  Perez^ 
Triana  ^'  Co.,  ["1891 J  1  Q.  B.  304 ;  Wor- 
<ee€ter  Ctty  ana  County  Baiiking  Co.  v. 
Firhank,  [l894]  1  Q.  B.  784. 

(#)  Order  LXVII.,  rule  14  (1025).  An 
affidavit  of  service,  mentioning  the  day 
on  which  the  indorsement  was  made,  must 
be  made  in  all  cases  where  the  plaintiff  seeks 
to  obtain  judgment  against  the  defendant 
1^  default.  See  post.  Affidavits  of  ser- 
vice must  state  when,  where,  how,  and  by 
whom  the  service  was  effected.  Order 
LXVII.,  rule  9  (1020).  The  form  of  the 
affidavit  of  service  of  a  summons  will  be 
found  in  B.  8.  C,  1883,  Appendix  B., 
No.  23,  and  may,  vmtati*  mutandis,  be 
used  as  a  form  of  the  affidavit  of  service 
of  a  writ  of  summons. 

(f)  Order  IX.,  rule  2  (49) ;  and  see 
Tlic  Pontfuerania,  4  P.  D.  195  ;  and  Jay 
V.  liudd,  L1898]  1  Q.  B.  12.  Sect.  20  of 
the  Admiralty  Court  Act,  1861,  provided 
that  whenever  it  should  be  made  to  appear 
to  the  judge  of  the  High  Court  of  Ad- 
miralty that  reasonable  efforts  had  been 
made  to  effect  personal  service  of  any 
citation,  monition,  or  other  process  issued 
under  seal  of  the  said  Court,  and  either 
that  the  same  had  come  to  the  knowledge 
of  the  party  thereby  cited  or  monished, 
or  that  he  wilfully  evaded  service  of  the 
same,  and  had  not  appeared  thereto,  the 
said  judge  might  order  that  the  party  on 
whose  Ixihalf  the  citation,  monition,  or 
other  process  was  issued,  should  be  at 
liberty  to  proceed  as  if  personal  service 
had  been  effected,  subject  to  such  con- 
ditions as  to  the  judge  should  seem  fit, 


be  as  effectual  as  if  personal  service  of 
such  citation,  monition,  or  other  process 
had  been  effected.  This  section,  by  virtue 
of  the  operation  of  the  76th  section  of  the 
Judicature  Act,  1873,  took  effect  after 
the  coming  into  operation  of  that  Act,  as 
if  the  High  Court  of  Justice  and  the 
judges  thereof  had  been  named  therein, 
instead  of  the  Court  of  Admiralty,  and 
the  judge  thereof  ;  but  in  1881  it  was,  sub- 
ject to  certain  exceptions  and  qualifica- 
tions, repealed  by  the  Statute  Law 
Be  vision  and  Civil  Procedure  Act,  1881 
(44  &  45  Vict.  c.  59).  It  is  difficult  to 
determine  the  exact  effect  of  these  excep- 
tions and  qualifications,  but  they  would 
seem  to  operate  so  as  to  preserve  any 
jurisdiction  conferred  by  the  section. 

Under  the  practice  in  force  before  the 
Judicature  Acts,  where  a  person  was 
suing  in  a  damage  cause,  and  a  cross 
cause  in  jtersonam  was  instituted,  the 
service  of  the  citation  in  personam,  by 
which  the  cross  action  was  commenced, 
was  allowed,  as  of  course,  to  be  made 
on  the  solicitor  of  the  party  suing  in  the 
original  cause.  Under  the  present  prac- 
tice it  would  seem  that  in  such  a  case 
an  application  to  the  Court  or  a  judge 
would  be  necessary ;  and  see  The  Pom" 
merania,  4  P.  D.  195. 

(w)  Order  X.,  rule  1  (68). 

Ix)  Order  IX.,  rule  15  (62).  An  affi- 
davit  of  service  must  also  be  made  where 
the  proceedings  are  by  default. 

(y)  Order  LXVII.,  rule  6  (1017). 

(z)  Order  XL,  rule  7  (70) ;  see  svpra, 
p.  328. 
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Notice  of . 
assignment  of 
action  in 
certain  cases. 


No  seryice 
required 
where  under- 
taking to 
appear. 

Petitions  of 
right. 


within  three  days  at  most  after  it  has  been  served,  either  personallj  or 
otherwise,  indorse  on  it  the  day  of  the  month  and  week  of  the  servioe^ 
thereof  (a). 

If  the  caose  in  which  the  writ  has  issued  is  a  cause  which  wonld  have 
been  within  the  non-exclusive  cognizance  of  the  High  Court  of  Admiralty 
if  the  Judicature  Act,  1873,  had  not  passed,  the  plaintiffs  solicitor  must 
give  notice  to  the  proper  oflScer  of  the  Court  {b)  of  the  assignment  of 
the  cause  to  the  Admiralty,  Probate,  and  Divorce  Division  (e).  It 
would  seem  that  where  the  writ  has  issued  out  of  the  Central  Office  thi^ 
notice  will  be  sufficiently  given  by  the  plaintiffs  solicitor  leaving  in  the 
principal  Admiralty  Begistry  a  copy  of  the  writ  signed  by  him,  or  on  his 
behalf,  and  having  on  it  copies  of  the  indorsements  indorsed  on  the 
writ  (d). 

No  service  of  the  writ  is  required  when  the  defendant  by  his  solicitor 
undertakes  in  writing  to  accept  service  and  enters  an  appearance  (e). 

Sect.  52  of  the  Naval  Prize  Act,  1864  (27  &  28  Vict  c.  25),  provides 
that  petitions  of  right  may  be  intituled  in  tiie  High  Court  of  Admiralty  of 
England  where  the  subject-matter  of  the  petition  or  any  material  part 
thereof  arises  out  of  the  exercise  of  any  belligerent  right  on  behalf  of  the 
Crown,  or  would  be  cognizable  in  a  Prize  Court  within  Her  Majesty's 
dominions  if  the  same  (/)  were  a  matter  of  dispute  between  private 
persons  ;  or  where  the  Lord  Chancellor  directs  that  any  petition  of  right 
shall  be  so  intituled. 


Time  within 
which  to 
appear. 


Sect.  2. — Appearance, 

A  defendant  may  appear  at  any  time  before  jadgment  {g),  but  if  he  does 
not  enter  an  appearance  within  the  time  required  by  the  terms  of  the  writ,, 
he  will  not,  unless  the  Court  or  a  judge  otherwise  orders,  be  entitled  to  any 
further  time  for  delivering  his  defence,  or  for  any  other  purpose,  than  if  ht 


(rt)  Order  IX.,  rule  15  (62).  As  in  the 
case  of  the  service  of  a  writ  of  summons 
whenever  the  defendant  fails  to  appear 
within  the  time  limited  for  his  appear- 
ance, and  the  plaintiff  intends  to  proceed 
by  default,  the  latter  must  file  an  f^davit 
of  the  service  of  the  writ,  mentioning  the 
day  on  which  the  indorsement  of  service 
was  made,  and  stating  when,  where,  how, 
and  by  whom  the  [)ei'sonaI  or  other  service 
of  the  notice  was  made.  Onier  IX.,  rule 
15(62)  ;  Order  XIII.,  rule  2  (102)  ;  Order 
LXVII.,  rule  14  (1025).  It  is  expressly 
provided  by  the  first-mentioned  rule  that 
the  provision  therein  contained  as  to  in- 
dorsements of  service  and  affidavits  of 
service  shall  apply  to  substituted  as  weU 
as  to  other  service. 

(V)  Defined  by  Order  LXXI.,  nile  1 
(1041). 

(c)  Order  V.,  rule  6  (27). 

(rf)  Order  V.,  rule  14  (30).     The  im- 


mediately  preceding  rules,  Order  V.,  rule 
12  (34),  and  13  (35),  provide  that  at  the 
time  of  the  issue  of  the  writ  a  signed  copy 
of  the  writ  shall  be  presented  to,  and  filed 
by,  the  officer  issuing  the  writ  and  order ; 
and  rule  14  of  the  same  Order  directs  that 
notice  of  the  assignment  of  the  action  shall 
be  sufficiently  given  by  leaving  with  the 
proper  officer  "  the "  copy  of  the  writ  of 
summons.  It  is  difficult  to  determine 
what  "  copy  "  of  the  writ  is  here  referred 
to,  for  the  copy  of  the  writ  mentioned  in 
Order  V.,  rule  13  (35),  is  to  be  left  wiUk 
and  filed  by  the  officer  sealing  the  writ, 
whilst  notice  of  the  assignment  of  the 
action  is  to  be  given  by  the  plaintiffs 
solicitor.    Order  V.,  rule  5  (27). 

(<?)  Order  IX.,  rule  1  (48). 

(/)  A  Court  fee  of  5*.  is  payable  on 
marking  a  petition  of  right  for  service. 
8.  C.  Fees  Oitier,  Jan.,  1884,  No.  16. 

(^)  Order  XII.,  rule  22  (92). 
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bad  appeared  according  to  the  writ  (h).  No  proceedings,  however,  can  be 
taken  by  the  plaintiff  to  obtain  judgment  bj  default  for  want  of  appear- 
ance until  after  the  affidavit  of  service  of  the  writ,  or  of  notice  of  the  writ 
in  lieu  of  service,  has  been  filed  in  the  principal  Admiralty  Registry,  or  in 
case  the  action  is  proceeding  elsewhere  than  in  London,  in  the  district 
registry  where  the  action  is  proceeding  (t). 

An  appearance  is  entered  under  the  same  rules  with  respect  to  the  place  How  to  enter 
of  appearance,  and  generally  in  the  same  manner,  as  if  the  action  was  an  ^ppearanoe. 
action  in  rem  (k).    If  the  appearance  is  entered  in  the  Central  Office,  notice 
of  the  appearance  having  been  entered  will  be  given,  as  in  the  case  of  an 
appearance  in  London  in  an  action  in  rem^  to  the  principal  registry  if). 

Order  XIL,  rule  30  (100),  of  the  Rules  of  the  Supreme  Court,  1888,  pro- 
vides that  a  defendant  before  appearing  shall  be  at  liberty,  without 
obtaining  an  order  to  enter,  or  entering  a  conditional  appearance,  to  serve 
notice  of  motion  to  set  aside  the  service  upon  him  of  the  writ,  or  of  notice 
of  the  writ,  or  to  discharge  the  order  authorizing  such  service.  This  rule 
appears  to  have  superseded  the  practice  which  prevailed,  up  to  the  coming 
into  operation  of  the  Rules  of  1888,  of  a  defendant  in  an  action  in 
personam  appearing  under  protest  before  he  could  move  to  set  aside  the 
service  on  him  of  the  writ  (m);  but  it  is  conceived  that  it  may  still  be  open 
to  a  defendant,  if  desirous  not  merely  of  setting  aside  the  service  of  the  writ 
as  irr^^ular,  but  of  applying  for  a  dismissal  of  the  action  on  the  ground  of 
want  of  jurisdiction,  to  appear  under  protest  (n).  If  it  is  intended  to 
appear  under  protest,  the  appearance  under  protest  may  be  entered  in  the 
same  manner  as  an  appearance  under  protest  in  an  action  in  rem  (o).  It  is 
also  provided  by  rule  7  of  Order  XLVIIIa.  of  the  Rules  of  the  Supreme 
Court  (jd),  that  any  person  served  as  a  partner  under  rule  3  of  the 
same  Order  (q)  may  enter  an  appearance  under  protest  denying  that  he  is 
a  partner,  but  that  such  appearance  shall  not  preclude  the  plaintiff  from 
otherwise  serving  the  firm,  and  obtaining  judgment  against  the  firm 
in  default  of  appearance,  if  no  partner  has  entered  an  appearance  on  the 
ordinary  form. 


8bct.  8. — Proreedings  upon  Default  of  Appearame, 

In  order  that  the  plaintiff  may  be  in  a  position  to  take  proceedings  upon 
default  of  appearance,  a  proper  indorsement  of  service  must  have  been  made 
within  three  days  at  most  of  the  service  of  the  writ  (r),  or  notice  of  the 
writ  («),  and  an  affidavit  of  service  mentioning  the  day  on  which  the 

(K)  Order  XII.,  role  22  (92).  was  entered  in  the  cases  of  The  Eider, 

(i)  Order  XUL,  rule  2  (102).  [18931   P.  119,  122  ;  and  La  Bourgogne, 

(*)  See  Order  XII.,  rules  1  to  14,  17  [1899]  P.  1,  2. 

(71 — 84,  87),  and  see  svpra,  p.  273.   Ab  to  (»)  See  svpra,  p.  27r.. 

appearances  by  persons  sued  as  partners  \o)  See  sujtra^  p.  277. 

or  in  the  names  of  their  firms,  see  Order  \p)  R.  S.  C,  June,  1891,  rule  7. 

XLVIIlA.,  rules  5,  11,  above.  (V/)  See  mpra,  p.  328,  n.  (r). 

(0  Order  XIL,  rule  3  (73).  (/•)  Order  IX.,  rule  16  (62). 

(m)  See  The  Virar,  2  P.  D.  29.    A  con-  (*)  Order  XL,  rule  7(70). 
ditional  appearance  under  the  above  rule 
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indorsement  of  service  was  made,  and  stating  when,  where,  how,  and 
by  whom  the  service  of  the  writ,  or  notice  of  the  writ,  was  efiTected  (0,  must 
be  filed  in  the  principal  registry  if  the  action  is  proceeding  in  London,  or 
if  the  action  is  proceeding  elsewhere,  in  the  district  registry  whence 
the  writ  issued  (m).  Where  these  steps  have  been  duly  taken,  and  no 
appearance  has  been  entered  after  the  expiration  of  the  time  allowed 
for  appeaitmce  by  the  writ,  the  plaintiff  may,  unless  the  action  is  brought 
against  an  infant  or  a  person  of  unsound  mind  not  so  found  by  inquisition, 
proceed  to  obtain  judgment  upon  default  of  appearance  (x). 

To  obtain  judgment  on  default  of  appearance  in  actions  in  personam^  the 

rules  of  Court  now  in  force  require,  after  the  affidavit  of  service  of  the  writ 

has  been  filed,  different  proceedings  in  each  of  the  following  cases  :  1.  Where 

the  writ  is  indorsed  for  a  liquidated  demand  ;  2.  Where  the  writ  is  indorsed 

with  a  claim  for  pecuniary  damages  ;  or  3.  Where  the  action  is  an  action  not 

included  in  either  of  the  two  classes  above  enumerated. 

Where  writ  1.  Where  the  writ  is  indorsed  for  a'  Hquidated  demand  either  specially 

i^^^vT^^    or  otherwise,  and  the  defendant  fails,  or  all   the   defendants,  if  more 

demand.  than  one,  fail  to  appear  thereto,  the  plaintiff,  in  any  AdmiraJft/  action 

to  tvhich  the  jnvcedure  is  applicable  (y),  may  enter  final  judgment  (s)  for 
any  sum  not  exceeding  the  sum  indorsed  on  the  writ,  together  with  interest 
at  the  rate  specified  (if  any),  or  (if  no  rate  be  specified)  at  the  rate  of  5  per 
cent,  per  annum  to  the  date  of  the  judgment  and  costs  (a).  In  similar 
actions,  where  the  writ  has  issued  out  of  a  district  registry,  and  the  defen- 
dant or  defendants  had  the  option  of  entering  an  appearance  either  in 


(0  Order  IX.,  rule  15  (62)  ;  Order 
LXVII.,  rule  9  (1020).  The  original  writ 
must  be  annexed  to  the  affidavit.  See 
Rules  of  1883,  Appendix  B.,  Ko.  23  ;  and 
Tlie  EppoM,  32  W.  R.  154. 

(tt)  Order  IX.,  rule  15  (62);  Order 
XIIL,  rule  2  (102). 

(a-)  Order  XIIL,  rules  1,2,12(101, 102, 
112).  Where  no  appearance  has  been 
entered  to  a  writ  of  summons  for  a  defen- 
dant who  is  an  infant  or  a  person  of 
unsound  mind  not  so  found  by  inquisition, 
the  plaintiff  must,  before  further  proceed- 
ing with  the  action  against  the  defendant, 
apply  to  the  Court  or  a  judge  for  an  order 
that  some  proper  person  be  assigned  guar- 
dian of  such  defendant  by  whom  he  may 
appear  and  defend  the  action.  No  such 
order  shall,  however,  be  made  unless  it 
appears  at  the  hearing  of  the  application 
that  the  writ  of  summons  was  duly  served, 
and  that  notice  of  the  application  was, 
after  the  time  allowed  for  appearance, 
and  at  least  six  clear  days  before  the  day 
in  such  notice  named  for  hearing  the 
application,  served  upon  or  left  at  the 
dwelling-house  of  the  person  with  whom 
or  under  whose  care  such  defendant  was 
at  the  time  of  serving  such  writ  of  sum- 
mons, and  also  (in  the  case  of  such  defen- 
dant being  an  infant  not  residing  with  or 
under  the  care  of  his  father  or  guaixlian) 
served  upon  or  left  at  the  dwelling-house 
of  the  father  or  guardian,  if  any,  of  such 
infant,  unless  the  Court  or  judge  at  the 
time  of  hearing  such  application  shall 


dispense  with  such  last-mentioned  service. 
Order  XIIL,  rule  1  (101). 

(y)  It  would  seem  a  question  of  donbt, 
whether  all  Admiralty  actions  in  personam 
are  not  excluded  from  the  above-mentioned 
classes  1  and  2,  so  that  in  such  actions, 
though  carried  on  by  default,  it  would 
always  be  necessary  to  obtain  judgment 
after  hearing  in  Court.    See  infra,  p.  334. 

(r)  In  the  principal  registry  the  judg- 
ment required  will  be  drawn  op  by  the 
officers  of  the  Court.  See  The  OrCmt,  3 
Mar.  Law.  Cases,  322.  Forms  of  judg- 
ments are  given  in  Appendix  F.  to  the 
Rules  of  1883,  but  Order  XLL,  rule  1  Co69), 
allows  of  variations  from  the  forms  c£ 
judgments  there  given,  and  the  forms  of 
judgment  in  use  in  the  principal  registiy 
immediately  before  the  coming  into  opera- 
tion of  the  Judicature  Acts  are  stiU  used. 

(a)  Order  XIIL,  rule  3  (103).  Thisnik, 
if  applicable  at  all  to  Admiralty  actions  i* 
jiersonam^  would  seem  applicable  in  general 
to  actions  of  wages,  disbursements,  towiige, 
necessaries,  and  pilot^e.  The  proviskm 
in  this  rule,  providing  that,  if  no  rate  of 
interest  be  specified,  judgment  may  be 
entered  with  interest  at  the  rate  of  5  per 
cent,  per  annum,  is  not  to  be  found  eit£er 
in  sect.  27  of  the  Common  Law  Procedu^ 
Act,  1852,  whence  the  remainder  of  the 
rule  is  derived,  or  amongst  the  Rules  of 
Court  in  the  Ist  schedule  to  the  Judica- 
ture Act,  1875,  or  so  far  as  appears  in  any 
other  statute. 
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the  district  registry  or  in  the  Central  OflRce,  the  plaintiff  may  enter  final 

judgment  for  a  like  amount  after  the  expiration  of  such  time  as  a  letter, 

posted  in  London  on  the  previous  evening,  in  due  time  for  delivery  to 

the  plaintiff  on  the  following  morniug,  ought  in  due  course  of  post  to  have 

reached  the  plaintiff  {b).     Judgment  in  an  action  proceeding  in  London 

most  he  entered  in  the  principal  registry,  and  for  that  purpose  the  plaintiff's 

solicitor  must  make  an  application  there,  and,  if  the  judgment  be  made 

without  hearing  in  Court,  pay  a  Court  fee  of  10s.  (c).      The  minute  of 

the  judgment  to  which  the  plaintiff  is  entitled  will  then,  if  an  affidavit  of 

service  of  the  writ  has  been  duly  filed  and  no  appearance  is  found  to  have 

been  entered  for  the  person  against  whom  it  is  sought  to  enter  the 

judgment,  be  settled  in  the  registry  and  entered  in  the  Minute  Book,  as  in 

a  defended  action  (d).    If  the  affidavit  of  service  is  filed  at  the  time  of 

applying  to  enter  judgment,  a  5s.  stamp  on  the  minute  filing  such  affidavit 

must  be  paid  in  addition  to  the  10s.  stamp  for  the  entry  of  the  judgment  (e). 

Where  the  action  is  proceeding  in  a  district  registry,  it  would  seem  that 

judgment  should  be  entered  there  (/). 

2.    Where  the  writ  is  indorsed  with  a  claim  for  pecuniary   damages,  Where  claim 
if  the  defendant,  or  all  the  defendants  if  more  than  one,  fail  to  appear,  (Sid^m'*"^ 
theu,  if  the  procedure  is  applicable  to  Admiralty  actions  in  personam  (g),  indorsed. 
the  plaintiff  may  enter  interlocutory  judgment,  and  if  there  are  several 
defendants,  of  whom  one  or  more  appear  to  the  writ,  and  another  or  others 
of  them  fail  to  appear,  the  plaintiff  may  enter  (h)  interiocutory  judgment 
against  the  defendant  or  defendants  so  faihng  to  appear  (t).    The  inter- 
locutory judgment  may  be  entered  at  once,  upon  the  filing  of  the  affidavit 
of  service,  where  the  defendant  or  defendants  failing  to  appear  had  no 
option  where  to  appear  ;  but  in  cases  where  the  writ  in  the  action  issued 
out  of  a  district  registry,  and  the  defendant  or  defendants  had  the  option  of 
appearing  either  in  the  district  registry  or  in  the  Central  Office,  the  entry 
of  the  judgment  is  not  to  be  made  until  after  such  time  as  a  letter,  posted  in 
London  on  the  previous  evening,  in  due  time  for  delivery  to  him  on  the 
following  morning,  ought,  in  due  course  of  post,  to  have  reached  him  (k), 

(b")  Order  XIII.,  rule  11  (111).  intended  to    apply,  and  do  not  apply, 

(c)  8.  C.  Fees  Order,  Jan.,  1884,  either  to  actions  which  would  formerly 
No.  58.  have  been  within  the  jurisdiction  of  the 

(d)  Order  XLI.,  rules  1,  6  (569,  574);  High  Court  of  Admiralty,  or  generally  to 
Order  LXVI.,  rule  9  (1011).  In  cases  actions  not  within  that  juriKliction,  but 
where  the  judgment  is  made  otherwise  instituted  in  or  tran^erred  to  the 
than  in  Court,  the  judgment  is  to  be  dated  Admiralty  Division  under  the  powers 
as  of  the  day  on  which  the  requisite  given  by  the  Judicature  Acts.  See  The 
documents  were  left  in  the  r^stry  for  Oertrude,  12  P.  D.  204,  13  P.  D.  105  ; 
the  purpose  of  the  entry  of  the  judgment,  I%e  Baron  Aherdare^  lb.  Where,  how- 
and  the  judgment  is  to  take  effect  from  ever,  an  action  to  recover  compensation 
that  date.    Order  XLI.,  rule  4  (572).  for  loss  of  life  (an  action  which  could 

(e)  See  supra^  p.  265.  not  have  been  brouj?ht  in  the  Court  of 
(/)  Order  XXXV.,  rule  1  (401).  Admiralty  before  the  Judicature  Act) 
(^)  See  tupra^  p.  332,  n.  (y).  was  instituted  in  the  Admiralty  Division, 
(A)  See  mpra^  Ih.  n.  {z).  and  the  defendants  therein  made  default 
(t)  Order  XIII.,  rules  5,  6  (105,  106).  in  pleading,  the  Court  ordered  interlocu- 

These  rules  further  provide  for  the  assess-  tory    judgment    to    be   entered   up,  for 

mentuiiderawritof  inquiry  of  the  amount  damages  to  be  assessed,  and  for  a  writ  of 

of  damages  claimed,  unless  the  Court  or  inquiry  for  their  assessment  by  the  sheriff 

a  judge  orders  the  damages  to  be  assessed  of  Middlesex.     TJie  Orwell^  13  P.  D.  80. 
in  any  other  way.     It  is,  however,  con-  (Jt)  Order  XIII.,  rule  11   (HI).    See 

ceived  that  these  provisions  as  to  the  poit. 
mode  of  assessment  of  damages  were  not 
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In  all  other 


Default 

actions 

where 

an  account 

is  claimed. 


The  interlocatoiy  jadgment  in  an  action  proceeding  in  the  London  registry 
is  entered  in  the  same  manner  as  final  jadgment  is  entered  in  an  undefended 
action  where  the  writ  is  indorsed  with  a  liquidated  demand.  The  minute  of 
the  judgment  entered  in  the  registry  shonld  direct  a  refereuce  of  the  damages 
to  the  registrar  and  merchants.  A  similar  practice  should  prevail  in  actions 
proceeding  in  the  district  registries. 

3.  In  all  Admiralty  actions  in  personaniy  other  than  those  to  which  the 
above  procedure  can  be  applied,  upon  the  filing  by  the  plaintiff  of  a 
proper  affidavit  of  service  and,  if  the  writ  be  not  specially  indorsed  nnder 
Order  III.,  rule  6  (16)  of  the  Bnles  of  the  Supreme  Court  1883,  of  a 
statement  of  claim,  the  action  may  proceed  as  if  the  party  served  with 
the  writ  had  appeared,  subject,  where  an  account  is  claimed,  to  the 
provisions  of  Order  XV.  of  the  Rules  of  the  Supreme  Court,  1888  {I). 
The  affidavit  of  service  and  any  statement  of  claim  which  may  be  required 
to  be  filed  under  this  rule  must  be  filed  in  the  registiy  where  the 
action  is  proceeding  before  any  further  proceeding  be  taken  in  the 
action  (m).  The  plaintiff's  solicitor  may,  after  ten  days  from  the  time 
limited  for  appearance  by  the  writ,  if  the  writ  has  been  specially  indorsed 
under  Order  III.,  rule  6,  or  within  ten  days  from  the  filing  of  the  statement 
of  claim,  where  a  statement  of  claim  has  been  filed,  set  down  the  action  to 
come  before  the  Court  for  judgment,  and  such  judgment  shall  be  given 
as,  upon  the  special  indorsement  on  the.  writ  or  the  statement  of  claim,  the 
Court  or  a  judge  shall  consider  the  plaintiff  entitled  to  (n). 

It  is  provided  by  Order  XV.  of  the  Rules  of  the  Supreme  Court,  1888, 
that  if  the  defendant  in  an  action  where  the  writ  is  indorsed  for  an 
account  under  Order  III.,  rule  8  (18)  of  the  same  Rules,  or  bears  an  indorse- 
ment which  involves  taking  an  acconnt,,  fails  to  appear,  the  plaintiff  may 
apply  to  the  Court  or  a  judge  for  an  order  for  the  proper  accounts,  with 
all  inquiries  and  directions  usual  in  the  Chancery  Division  in  similar  cases, 
and  thereupon  such  an  order  shall  forthwith  be  made((?).  The  application 
under  this  rule  must  be  made  by  summons,  and  must,  when  necessary, 


(0  Order  XIII.,  rule  12  (112). 

(m)  lb.  Where  the  statement  of  claim 
is  filed  at  the  same  time  as  the  affidavit 
of  the  service  of  the  writ  of  sammons, 
only  one  minute  is  required  to  be  filed, 
but  a  stamp  of  \0s.  must  be  impressed 
thereon  or  affixed  thereto. 

(n)  See  Order  XIII.,  rule  12  (112)  ; 
Order  XXVII.,rule  11  (304) ;  Order  XX., 
rule  1  (225).  It  would  seem  that  Order 
XIII.,  rule  12  (112),  which  provides  that 
"  the  action  may  proceed  as  if  the  party 
served  with  the  vmt  had  appeared,"  must 
in  all  cases  be  construed  as  requiring  rhat 
the  action  must  proceed  as  if  there  had 
been  an  appearance  and  9io  defavlt  in 
jjleading,  in  that  case  the  plaintiff's 
solicitor  wiU  generally  have,  as  in  default 
Admiralty  actions  in  rem  (see  supra^ 
p.  287),  to  give  ten  days'  notice  of  hearing 
by  filing  a  notice  of  hearing  in  the  registry 
(Order  XXXVI.,  rules  11,  14  (435,  43S)), 
and  to  enter  the  case  for  bearing  (Order 
XXXVI.,  rule  15  (439)),  and  on  the  case 


coming  on  for  hearing,  the  plaintiiFs 
claim  must  be  proved,  so  far  as  the  onus 
of  proof  lies  upon  him  (Order  XXXVI^ 
rule  81  (455)).  There  are,  however,  so 
few  undefended  Admiralty  actions  %m 
personam  that  the  practice  on  the  point 
has  not  been  settled.  In  two  actions  of 
co-ownership  in  personam^  carried  on  by 
default  on  application  being  made  for 
judgment  for  the  plain tifiEs  to  be  entered, 
the  Court  refused  to  grant  the  applications, 
and  intimated  that  judgments  would  not 
be  given  in  such  actions  unless  the  state- 
ments of  claim  were  supported  by  evidence. 
The  Qfunty  of  Salnp^  The  GmtUy  ^ 
York,  Adm.  Div.,  May  14,  1889  (1889, 
Fol.  756). 

(o)  Order  XV.,  rules  1,  2  (121,  122). 
This  power  of  obtaining  an  order  for 
accounts  before  the  hearing  may  occasion- 
ally be  useful  in  mortgage  and  co-owner- 
ship actions.  See  Oowan  v.  Sprott,  5 
Asp.  288. 
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1)6  supported   by  an   affidavit  filed  on   behalf  of   the   plaintiff,  stating 
<K)nci8ely  the  grounds  of  his  claim  to  an  account  (p).      Any  judgment  Power  of 
by  default  may  be  set  aside  by  the  Court  or  a  judge,  upon  such  terms  ?^^^^'^® 
as  to  costs,  or  otherwise,  as  such  Court  or  judge  may  think  fit  (q). 

The  manner  and  mode  in  which  a  judgment  by  default  in  an  action  Enforcement 
m personam  is  enforced  is  the  same  as  the  manner  and  mode  of  enforcing  ^'  Judgment. 
a  similar  jodgment  recovered  in  an  action  in  personam  where  the  defendant 
has  appes^red  (r). 


Sect.  4. — Judgment  m  Defended  Actions. 

The  various  steps  between  appearance  {s)  and  judgment  in  a  contested 
action  are  common  to  actions  in  rem  and  actions  in  personam^  and  will 
be  considered  in  the  following  chapters.  The  proceedings  relating  to 
the  judgment  in  defended  actions  in  personam  alone  remain  to  be  con- 
sidered here. 

Where,  in  an  action  in  personam,  the  Court  finds  a  specific  sum  to  be  Judgment  for 
due  to  the  plaintifi^,  and  pronounces  a  decree  to  that  effect,  an  order  will  ^ 
at  once  be  drawn  up  directing  the  defendant  to  pay  the  money  {t). 
When  the  Court,  in  the  first  instance,  pronounces  simply  for  the 
plaintiff's  claim  or  the  defendant's  counterclaim,  and  directs  a  reference 
to  the  registrar  and  merchants  to  ascertain  the  amount,  the  reference 
must  be  proceeded  with,  the  report  filed,  and  an  order  obtained  from 
the  Court  or  a  judge  confirming  the  report  and  ordering  payment  of 
the  amount  found  due  before  the  decree  can  be  enforced.  Similarly, 
where  there  is  a  claim  and  a  counterclaim,  and  the  Court  pronounces 
both  for  the  claim  and  the  counterclaim,  and  directs  either  a  joint 
reference  or  two  separate  references  to  the  registrar  and  merchants,  to 
ascertain  the  amounts  due  on  such  claim  and  counterclaim,  no  pro- 
ceedings to  enforce  the  judgment  can  take  place   before  the  registrar 


(j»)  Order  XV.,  rule  2  (122). 

^)  Order  XXVII^  rule  16  (308).  See 
also  Order  XIII.,  role  10  (110),  enabling 
a  jodgment  in  ondefended  actions  where 
the  writ  is  indorsed  for  a  liquidated 
demand,  or  with  a  claim  for  peconiary 
damages,  to  be  set  aside  or  varied  by  the 
Oonrt  or  a  judge  upon  such  terms  as  may 
be  just. 

(r)  See  infra. 

(#)  As  to  the  cases  where  the  defendant 
in  an  Admiralty  action  in  pertimam  may 
remove  the  action  as  of  right  from  any 
district  registry  in  which  it  has  been 
commenced,  see  Order  XXXV.,  rule  13 
(413). 

{t)  Where  the  defendant  appears  to  a 
writ  of  summons  in  pergonam  which  is 
specially  indorsed  under  Order  III.,  rule  6, 
the  plaintiff  may,  on  affidavit  made  by 
himself,  or  by  any  other  person  who  can 
swear  positively  to  the  facts,  verifying  the 
cause  of  action,  and  the  amount  claimed 
(if  any),  and  stating  that  in  his  belief  there 


is  no  defence  to  the  action,  apply  to  a 
judge  for  liberty  to  enter  final  judgment 
for  the  amount  so  indorsed,  together  with 
interest,  if  any,  and  costs,  and  ( he  j  udge  may 
thereupon,  unless  the  defendant  by  affi- 
davit, by  his  own  vivd  voes  evidence,  or 
otherwise  shall  satisfy  him  that  he  has  a 
good  defence  to  the  action  on  the  merits, 
or  disclose  such  facts  as  may  be  deemed 
sufficient  to  entitle  him  to  defend,  make 
an  order  empowering  the  plaintiff  to  enter 
judgment  accordingly,  Older  XIV.,  rule  I 
(a)  ;  R.  S.  C,  November,  1893,  rule  3  (1) 
(a).  As  to  the  time  of  the  application, 
the  materials  on  which  it  may  be  made 
and  opposed,  the  power  of  the  defendant 
to  pay  money  into  Court  thereon,  and  the 
proceedings  on  the  application  generally, 
see  Order  XIV.,  rules  1  {b),2— 9  ;  R.  S.  C, 
November,  1893,  rule  3  (1)  (b),  (2)— (9). 
The  application  of  these  rules  to  Admiralty 
actions  would  in  most  cases  be  difficult, 
and  in  practice  they  are  not  resorted  to  in 
such  actions. 
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The  Admi- 
ralty  Court 
Act,  1861, 
88. 15, 22. 


has  reported  what  is  due  to   the   plaintiff  and   defendant   respectively. 
When  this  has  been  done,  a  single  monition   or   order,  it   woald  seem, 
shonld  be  issued,  ordering  payment  by  the  plaintiff  or  defendant,  as  the 
case  may  be,  of  the  balance  due,  after  the  amounts  due  on  the  clidm  and 
counterclaim  have  been  set  off  against  each  other.     In  cross  actions  of 
damage  a  similar  practice  is  followed,  and  it  is  open  to  the  plaintiff  to 
whom  a  balance  appears  to  be  due,  after  the  report  of  the  registrar  in 
each  action   is   made,  to  apply  to  the   judge  for  a  monition  or  order 
requiring  the  other  party  to  pay  the  amount  of  such  balance.    Prior  to 
the  year  1861  the  decrees  and  orders  of  the  Court  of  Admiralty  in  actions 
in  personam  could  only  be  enforced  by  monition  and  attachment  (w)  ;  but 
in  that  year  very  extensive  powers  of  enforcing  its  decrees  and  orders 
for  the  payment  of  money  and  costs  in  such  actions  were  conferred  on 
the  Court  by  the  15th  and  22nd  sections  of  the  Admiralty  Court  Act, 
1861  (x).    The  first  of  these  sections  provided  that  all  decrees  and  orders 
of  the  High  Court  of  Admiralty  for  the  payment  of  any  sum  of  money, 
or  any  costs,  charges,  or  expenses,  should  have  the  same  effect  as  judg- 
ments  in  the  Superior  Courts  of  Common  Law  ;   that  the  persons  to 
whom  such  moneys,  or  costs,  charges,  or  expenses,  should  be  payable  shonld 
be  deemed  judgment  creditors,  and  that  all  powers  of  enforcing  judgments 
possessed  by  the  Superior  Courts  of  Common  Law  with  respect  to  matters 
therein  depending,  as  well  against  the  ships  and  goods  arrested  as  against 
the  person  of  the  judgment  debtor,  should  be  possessed  by  the  Court  of 
Admiralty  with  respect  to  matters  therein  depending,  and  all  remedies 
possessed  by  judgment  creditors  should  be  in  like  manner  possessed  by 
persons  to  whom  any  moneys,  costs,  charges,  or  expenses  were  directed 
to  be  paid  by  orders  or  decrees  of  the  Court  of  Admiralty  (y).      By  the 
second  of  these  sections,  it  was  enacted  that  any  new  writ  or  process  necessary 
or  expedient  for  giving  effect  to  any  of  the  provisions  of  the  Admiralty 
Court  Act,  1861,  might  be  issued  from  the  Court  of  Admiralty  in  such 
form  as  the  judge  of  that  Court  should  from  time  to  time  direct  (z).  These 
two  sections  were,  in  1875,  by  the  operation  of  sect.  76  of  the  Judicature 
Act,  1873,  made  to  apply  to  the  High  Court  of  Justice  and  the  judges 
thereof,  and,  by  virtue  of  the  Statute  Law  Revision  and  Civil  Procedure 
Act,  1881  (a),  any  jurisdiction  established,  or  right  acquired,  or  liability 
imposed  under  their  provisions,  including  therein  any  jurisdiction  or 
power  of  the  Supreme  Court  of  Judicature,  or  any  judge  thereof,  remain 
up  to  the  present  time  unaffected,  and  can  still,  subject  to  the  provisions 
of  the  Judicature  Acts  and  the  Bules  of  Court  now  in  force,  be  exercised 


(u)  The  Victor,  Lash.  72.  As  to  the 
mode  of  enforcing  decrees  and  orders  by 
monition  and  attachment,  or  by  monition 
and  commitment,  under  the  Debtors  Act, 
1869,  see  post,  Chapter  Monition,  &c.  ; 
Chapter  Attachment  jlnd  Commit- 
ment. 

(a?)  24  Vict.  c.  10.  See  The  Gemma, 
[1899]  P.  285. 

(y)  In  wages  suits  the  Court  can  also 
exercise  against  the  shipowner  the  power 
of  distress  given  by  the  M.  S.  Act,  18^4 


(57  &  58  Vict.  c.  60),  s.  693. 

(z)  In  The  Freedom,  L.  R.  3  A.  &  E.  495. 
an  action  of  damage,  the  Court  of  Ad- 
miralty, under  the  provisions  of  this 
section,  directed  that  the  property  pro- 
ceeded against  in  the  suit  should  be 
re-arrested  for  the  payment  of  a  balance 
of  the  costs  of  the  suit,  but  the  writ 
drawn  up  in  pursuance  of  this  directioQ 
was  never  issued  from  the  registry. 

(a)  44  &  45  Vict.  c.  59,  s.  4. 
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or  enforced  in  Admiralty  actions  as  before  the  passing  of  the  Judicature 

Acts  (b).      The  exercise  of  the  rights  acquired  under  the  above  sections  Procedure 

of  the  Admiralty  Court  Act,  1861,  and  of  the  jurisdiction  thereby  Tested  ^de^'^^h^ 

in  the  Court  in  Admiralty  actions,  is  regulated  (c),  so  far  as  relates  to  sections. 

procedure  and  practice,  by  the  provisions  of  Orders  XLII.  and  XLIII.  of 

the  Supreme  Court  Rules  of  1883  (d). 

Rule  3  of  the  first  of  these  Orders  provides  that  a  judgment  (e)  for  the 
recovery  by,  or  payment  to,  any  person  (/)  of  money  may  be  enforced  by 
any  of  the  modes  by  which  a  judgment  or  decree  for  the  payment  of  money 
of  any  Court  whose  jurisdiction  is  transferred  by  the  Judicature  Act,  1873, 
might  have  been  enforced  at  the  time  of  the  passing  thereof  (g).     Under 


(b')  At  the  same  time  the  44  k  45  Vict. 
c  59,  purports  to  repeal  the  15th  and 
22nd  sections  of  the  Admiralty  Ck)art 
Act,  1861.  If  the  sections  had  not  been 
kept  in  force,  a  doubt  might  have  been 
raised  as  to  the  power  of  the  Court  in 
such  Admiralty  actions  to  issue  those 
writs  of  execution  which  were  issued  by 
the  inherent  powers  of  the  Common  Law 
Courts.  That  the  Rules  of  Court,  apart 
&om  the  Judicature  Acts,  haTC  in  any 
case  conferred  on  the  Admiralty  Division 
in  Admiralty  actions  any  jurisdiction 
which  did  not  exist  in  these  actions 
before  1873,  seems  very  doubtful;  but, 
at  least,  where  the  rules  are  open  to  two 
constructions,  under  one  of  which  their 
provisions  are  confined  to  procedure  and 
practice,  it  is  apprehended  that  they 
ought  not  to  be  construed  as  conferring 
any  fresh  jurisdiction. 

Ic)  See  sect.  23  of  the  Judicature  Act, 
1873,  which  provides  that  the  junsdiction 
by  the  same  Act  transferred  to  the  said 
High  Court  of  Justice  and  the  said  Court 
of  Appeal  respectively,  shall  be  exercised 
{io  far  €L»  regard*  procedure  and  practice) 
in  the  manner  provided  by  this  Act,  or  by 
such  rules  and  orders  of  Court  as  may  be 
made  pursuant  to  that  Act ;  and  that 
where  no  special  provision  is  contained  in 
the  Aetf  or  in  any  such  rules  or  orders  of 
Court  with  reference  thereto^  it  shall  he 
exercised  as  nearly  as  may  he  in  the  same 
manner  as  the  same  might  hate  heen  exer- 
cised by  the  respective  Courts  from  which 
such  jurisdiction  shall  have  heen  trans- 
ferrrdf  or  by  any  of  such  Courts. 

(rf)  Rules  8  to  15  of  Order  XLIII.  were 
added  in  January,  1891,  and  may  be  cited 
as  Rules  of  the  Supreme  Court  (Sales  under 
Executions).  See  also  Order  XLYIUa., 
rules  8  to  11,  R.  S.  C,  June,  1891,  rules 
8  to  11,  as  to  executions  against  partners, 
&c.  Only  the  more  material  of  the  rules 
in  these  Orders  are  noticed  here. 

A  judge  of  the  Admiralty  Division,  or 
a  Divisional  Court  of  that  Division,  has 
now  junsdiction  to  make  an  order  under 
the  1  &  2  Vict.  c.  110,  and  the  3  &  4 
Vict.  c.  82,  charging  government  stock, 
funds,  or  annuities,  or  any  stocks  or 
shares  of  or  in  any  pnbUc  company  in 
England,  and  belonging   to   any  party 

A.P. 


against  whom  judgment  in  any  Admiralty 
action  has  been  entered  up,  and  upon 
such  order  being  made,  such  stock,  funds, 
annuities,  or  shares,  or  such  part  of  them 
respectively  as  the  charging  order  applies 
to,  as  also  the  dividends,  interest,  and 
annual  proceeds  thereof,  wiU  stand 
charged,  with  the  payment  of  the  amount 
for  which  judgment  shaU  have  been  so 
recovered,  and  interest  thereon,  and  the 
judgment  creditor  wiU  be  entitled  to  aU 
such  remedies  as  he  would  have  be«D 
entitled  if  such  charge  had  been  made  in 
his  favour,  provided  that  no  proceedings 
shall  be  taken  to  have  the  benefit  of  such 
charge  until  after  the  expiration  of  six 
calendar  months  from  the  date  of  such 
order.  See  Order  XLVI.,  rule  1  (631); 
and  as  to  the  procedure  to  obtain  such 
an  order,  see  1  &  2  Vict.  c.  110,  ss.  14  and 
16  ;  and  3  &  4  Vict.  c.  82.  The  Admiralty 
registrar  has  no  jurisdiction  to  make  orders 
absolute  for  charging  stocks,  funds,  annui- 
ties, shares  or  dividends,  or  annual  proceeds 
thereof.  Order  LI  V.,  rule  12  (745),8ub-s.  (1). 

Provisions  with  respect  to  "writs  of 
delivery"  are  contained  in  Order  XLVI  II., 
rules  1,  2  («47,  648);  but  such  pro- 
visions apparently  relate  only  to  the 
issue  of  "writs  of  delivery"  issued  to 
sheriffs  in  the  form  given  in  Appendix  H., 
No.  10,  of  the  Rules  of  1883,  and  from 
their  nature  are  not,  even  if  they  are  in 
strictness  applicable,  likely  to  be  resorted 
to  in  Admiralty  actions. 

(«)  By  sect.  100  of  the  Judicature  Act, 
1873,  and  Order  LXXI.,  rule  1  (1041), 
judgment  is  defined  as  including  "  decree.'' 

(/)  Order  XLII.,  rule  26  (604),  pro- 
vides that  any  person  not  being  a  party 
to  a  cause  or  matter,  who  obtains  any 
order  or  in  whose  favour  any  order  is 
made,  shall  be  entitled  to  enforce  obedi- 
ence to  such  order  by  the  same  process  as 
if  he  were  a  party  to  such  cause  or  matter, 
and  any  person  not  being  a  party  to  a 
cause  or  matter,  against  whom  obedience  to 
anj  judgment  or  order  may  be  enforced, 
shall  be  liable  to  the  same  process  for  en- 
forcing obedience  to  such  judgment  or 
order  as  if  he  were  a  party  to  such  cause 
or  matter. 

07)  Order  XLII.,  rule  3  (681).  See 
also  Order  XLII.,  rule  28  (606),  preserving 
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the  provisions  of  this  rale  not  only  can  the  decrees  and  orders  of  the  Court 
for  the  payment  of  money  in  Admiralty  actions  be  enforced  in  fit  cases 
by  monition  and  attachment,  or  committal  under  the  Debtors  Act, 
1869,  but,  having  regard  to  the  provisions  of  the  Admiralty  Court 
Act,  1861,  and  the  other  Acts  above-mentioned,  property  can  be  arrested 
in  actions  in  rem  for  non-payment  of  costs,  and  on  a  breach  of  an  nnder- 
taking  to  put  in  bail  (A),  and  in  actions  in  personam  writs  of  fieri  facia* 
and  elegit  can  issue  out  of  the  Admiralty  Registry  {%)  against  the  property 
of  the  person  ordered  by  the  decrees  or  orders  of  the  Court  in  such  actions 
to  pay  money  or  costs.  So  also  in  actions  in  rem  writs  of  fieri  faeioi 
have  issued  against  persons  who  have  intervened  as  defendants  for  the 
amount  which  they  have  been  condemned  to  pay  by  the  decrees  in  the 
actions  (k).  The  cases  in  which  the  decrees  or  orders  of  the  Court  can  be 
enforced  by  monition,  or  order  having  the  force  of  a  monition,  and  by 
attachment  or  committal  under  the  Debtors  Act,  and  the  mode  and 
manner  of  obtaining  an  order  for  attachment  or  committal,  will  be 
noticed  in  subsequent  chapters  (Z). 

Where  in  an  action  in  personam  a  decree  or  order  has  been  prononnced 
for  the  payment  of  an  ascertained  amount  of  money  or  costs  (m),  the 
person  in  whose  &vour  it  has  been  pronounced  may,  as  soon  as  the 
ascertained  amount  is  payable  (n),  and  provided  execution  has  not  been 
stayed  by  the  Court  or  a  judge,  proceed  to  take  out  of  the  registry  one  or 
more  wrifs  of  fieri  fiiciasy  or  one  or  more  writs  of  elegit^  for  the  purpose 
of  enforcing  the  decree  or  order  (p).  In  order  to  obtain  either  a  writ  of 
fieri  /ados  or  a  writ  of  elegit^  the  party  applying  for  the  writ,  or  hii 
solicitor,  must  file  in  the  registry  s^prcedpe  for  the  writ,  properly  filled  np(/?). 
Aprcecysey  impressed  with  a  15^.  stamp,  and  a  bs.  stamp  for  sealing  the  writi 
must,  in  London,  Liverpool,  and  Manchester  cases,  be  handed  into  the 
registry  at  the  time  the  writ  is  applied  for.  Court  fees  to  the  same  amount 
must  be  paid  in  other  district  registries  in  money  (q).    The  writ  required 


such  rights  of  enforcing  jadgments  as 
existed  before  the  Act  of  1883. 

(A)  See  I%e  Nelly  Schneider,  8  P.  D. 
152;  ITie  Harvey  MiUs,  July  13, 
1882. 

(i)  As  to  the  powers  of  the  district 
registrars  with  regard  to  execution  when 
an  action  is  proceeding  in  a  district 
registry,  see  Order  XXXV.,  rules  4, 5  (404, 
405).  A  stamp  of  5«.  must  be  impressed 
on  the  pracipe  to  the  issue  of  each  writ 
of  fieri  facias  or  elegit.  S.  C.  Fees 
Order,  Jan.,  1884,  No.  6 ;  Fees  Order, 
July,  1884. 

(k)  The  Gemma,  [I899J  P.  285.  See 
also  The  Dictator,  [1892]  P.  304 ;  and 
supra,  p.  24. 

(t)  Chapter  Monitions  and  Obdebs  ; 
Chapter  Attachment  and  Committal. 

(m)  Such  as,  in  a  salvage  action,  the 
decree  of  the  Court  awarding  salvage,  and 
in  a  damage  suit,  where  there  has  been  a 
reference  to  the  registrar  and  merchants, 
the  order  directing  payment  of  what  has 


been  reported  due.  See  The  Duke  of 
Bucdeuoh,  [1892]  P.  201. 

(n)  If  the  Court  orders  that  the 
amount  due  should  be  payable  within  a 
specified  period,  execution  may  not  be 
taken  out  until  after  the  expiration  of 
that  period ;  see  Order  XLII.,  rule  17 
(695).  It  is  not  usual  for  the  Oooit  to 
give  any  directions  when  the  decree  is 
pronounced  as  to  the  time  within  which 
payment  must  be  made,  and  where  do 
such  directions  are  given  t^e  money  or 
costs  become  payable  in  strictnesa  imme- 
diately the  decree  is  pronounced.  It  is 
not,  however,  likely  that  in  Adhniralty 
actions  any  attempt  would  be  made  to 
enforce  the  decree  till  a  reasonable  time 
had  elapsed. 

(p)  See  Order  XLII.,  rules  17,  18  (595, 
596).  The  latter  of  these  rules  provide 
for  separate  writs  being  issued  for  the 
payment  of  costs  in  certain  cases. 

ip)  See  Older  XLII.,  rule  12  (590). 

(g)  S.  C.  Fees  Order,  Jan.,  18S4,  No.  6. 
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will  then  be  prepared  in  the  registry  or  district  registry  (r).  It  is  issued 
under  the  seal  of  the  Court,  and  in  those  instances  which  have  heretofore 
occurred  in  practice  has  been  directed  to  the  sheriff  of  the  county  in  which 
it  is  to  be  executed,  and  has  been  delivered  out  to  the  solicitor  of  the  party 
obtaining  it,  in  order  that  it  might  be  lodged  with  the  sheriff  (s). 

The  practice  in  the  r^istry  is  to  allow  writs  of  fieri  facias  {t)  to  issue 
against  a  party  to  a  cause  or  matter  without  any  evidence  of  the  minute 
of  the  deci'ee  in  respect  of  which  the  writ  issues  having  been  served  on 
the  person  liable  to  pay  (tC),  If  it  is  required  that  the  writ  should  be 
returned  by  the  sheriff,  a  notice  calling  upon  the  sheriff  to  return  the 
writ  should  be  given  to  the  sheriff  by  the  party  issuing  the  writ,  or  his 
solicitor  {x).     Where  money  has  been  paid  into  Court  by  a  plaintiff,  or 


(r)  If  prepared  by  the  solicitor,  it  wiU, 
if  neces^iry,  be  settled  in  the  registry. 
Forms  of  writs  of  fieri  facias  and  elegit 
are  contained  in  Appendix  H.  of  the 
Holes  of  1883,  Nos.  1,  2,  3,  and  are  fol- 
lowed in  the  registry  so  far  as  circum- 
stances aUow  (see  Order  XLII.,  rale  14 
(592)).  The  forms  seem,  however,  to  have 
been  mainly  framed  for  the  use  and 
purpoees  of  the  Central  Office.  See  Order 
L3LI.,  rules  32,  33  (925,  926). 

{»)  It  is  apprehended  that  it  is  in  the 
discretion  of  the  Court  to  what  officers 
the  process  should  be  directed,  but  it  may 
be  doubted  whether  it  would  not  be  the 
more  correct  practice  to  direct  the  writ 
to  the  marshal  of  the  Court  as  well  as  to 
the  sheriff,  and  that  the  writ  should  be 
dellvezed  to  the  marshal  in  the  first 
instance  and  not  to  the  party.  Whilst 
the  Court  of  Admiralty  existed  as  a 
separate  Court,  monitions  to  deliver  up 
ships*  r^[isters  were  directed  to  **  aU  and 
singular  our  vice-admirals,  justices  of  the 
peace,  mayors,  sheriffs^  bailiff  marshals, 
constables,  and  to  all  other  our  officers, 
ministers  and  others,  as  well  within 
liberties  as  without."  Marriott's  Formu- 
lare  Instrumentorum,  1802,  p.  337 ;  see 
also  Clerke*s  Praxis,  tit.  2,  3,  28.  From 
the  first  two  of  these  titles  it  appears  that 
the  warrant  to  arrest  the  defendant  in  an 
Admiralty  action  in  personam  at  the  date 
of  the  third  edition  of  that  work,  a.d. 
1722,  was  directed  to  "all  and  singular 
the  justices,  constables,  mayors,  bailiffs, 
and  others  His  Majesty's  officers,  and 
especially  to  the  marshal  '*  of  the  Court, 
and  was  delivered  to  the  marshal.  A 
form  of  warrant  for  the  personal  arrest  of 
a  defendant  directed  to  the  sheriff  and 
the  return  thereto  will  be  found  in  Sir 
Travers  Twiss's  edition  of  the  Black  Book 
of  the  Court  of  Admiralty,  at  pp.  349,363. 
See  also  Ih.  at  p.  353,  the  form  of  a  com- 
pulsory order  for  the  attendance  of  a 
witness  wherein  the  assistance  of  the 
mayor  and  sheriff  of  London  is  ordered 
to  be  required  by  the  sub-marshal  of  the 
Court  of  Admiralty  ;  and  Marriott's  For- 
mulare,  371,  373,  where  it  appears  that 


the  precepts  to  summon  the  grand  and 
the  petty  jurors  at  the  Admiralty  sessions 
were  directed  to  the  sheriffs  of  the  City 
of  London. 

(t)  It  is  believed  that  no  writ  of  elegit 
has  ever  yet  issued  in  an  Admiralty  suit. 

(u\  See  Order  LIL,  rule  II  (706). 

{x)  The  practice  at  Common  Law  and 
in  Chancery  appears  to  have  been  similar ; 
see  Braithwaite's  Record  and  Writ  Prac- 
tice ;  Land  Credit  C&mpany  of  Ireland  v. 
Lord  Fermov;L,  R.  6  Ch.  323  ;  Archbold's 
Practice,  vol.  i.  506 ;  Smith  v.  Smithy  48 
L.  J.  Ex.  86.  It  is  provided  by  Order 
XLIIL,  rule  1  (613),  that  writs  of  fisH 
facias  and  of  elegit  shall  have  the  same 
force  and  effect  as  the  like  writs  have 
heretofore  had,  and  shall  be  executed  in 
the  same  manner  in  which  the  like  writs 
have  heretofore  been  executed.  See 
Chitty's  Practice,  ch.  "Execution."  As 
to  the  preparation  and  issue  of  the  writs 
referred  to  in  this  rule,  and  of  other  writs 
of  execution,  including  writs  of  capias^ 
sequestration,  and  attachment,  and  all 
subsequent  writs  that  may  issue  for 
giving  effect  thereto,  see  Order  XLIL, 
rule  8  (586)  ;  ift.,  rules  9—19,  22,  23,  29 
(587—697,  600,  601,  607)  :  and  as  to  the 
length  of  time  such  writs  remain  in  force, 
and  the  procedure  for  their  renewal,  see 
ift.,  rules  20,  21  (698,  599).  The  form's  of 
the  writs  in  question  are  directed  by  Ib,^ 
rule  14  (592),  and  will  be  found  in  Appen- 
dix H.  of  the  Rules  of  1883,  Nos.  1,  2,  3. 
The  issue  of  execution  on  a  judgment  or 
order  against  a  firm  is  provided  for  by 
Order  XLVIIIa.,  rules  8—11  (R.  S.  C, 
June,  1891,  rules  8 — 11);  against  a  cor- 
poration, by  Order  XLII.,  rule  31  (609)  ; 
and  against  a  beneficed  clerk,  by  Order 
XLIIL,  rules  3—5  (615,  617).  As  to  the 
writ  of  venditioni  expona^^  see  /J.,  rules 
2,  5  (614,  617).  As  to  the  powers  of  the 
Court  with  respect  to  the  attachment  of 
debts  and  discovery  in  aid  of  execution, 
see  Order  XLV.,  rules  1  to  9  (622—630) ; 
Order  XLVIIIa.,  rule  9  (R.  S.  C,  1891, 
rule  9)  ;  and  Order  XLIL,  rules  32—34 
(610—612). 
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by  a  defendant  having  a  coonterclaim,  the  Court  will,  on  judgment  being 
given  for  the  party  by  whom  the  money  has  been  paid  in»  order  it  to  be 
paid  out  to  such  party  in  the  same  way  as  in  an  action  in  rem  it  will 
order  money  to  be  paid  out  which  has  been  paid  into  Court  in  lieu  of 
bail(y). 
Judgment  for  When  the  Court  pronounces  judgment  for  a  defendant,  the  suit  is  at  an 
defendant.       end.    If  in  suoh  a  case  the  Court  condemns  the  plaintifiF  in  coeta,  the 

defendant  may  issue  process  of  execution  for  the  amount  due  against  the 
property  of  the  plaintiff  in  the  manner  above-mentioned  (^).  He  may 
also,  in  a  fit  case,  apply  for  the  committal  of  the  plaintiff  under  the 
Debtors  Act,  1869  (a). 


ii 


'y)  See  svpra,  p.  307.  (a)  Bee  pout,  Attachment  akd  Com- 

[z)  See  9U2fra,ip.  SOS,  B,nd  post ^Chattkb,      mixta  l  ;  and  Order   XLIL,    roles  1,3 
Costs.  (579, 681). 


CHAPTER  III. 


PLSABINGS. 


It  is  proposed  in  the  present  chapter  to  treat  of  the  practice  of  the  Mode  of 
Court  with  respect  to  pleadings  (a)  in  actions  in  rem  and  in  actions  P^®*^^''^- 
mpersofuan.  The  nature  of  the  pleadings  in  both  these  classes  of  actions 
is  in  substance  the  same,  though  the  times  for  the  delivery  of  the 
pleadings  in  actions  in  rem  are  not  the  same  as  the  times  for  delivering 
the  pleadings  in  actions  in  personam.  The  modes  of  pleading  anciently 
in  nse  in  the  Court  of  Admiralty,  as  well  by  act  on  petition  as  by 
plea  and  proof,  were  abolished  in  1859  (b).  In  their  place  a  mode  of 
pleading  by  petition  and  answer  was  established,  which  continued  in  use 
until  the  coming  into  operation  of  the  Judicature  Act,  1873  {c).  The  Rules 
of  Court  contained  in  the  1st  schedule  to  the  Judicature  Act,  1878, 
introduced,  in  actions  where  the  defendant  had  appeared  absolutely,  a 
system  of  pleading  by  statement  of  claim  and  statement  of  defence  which 
differed  very  little,  except  in  name,  from  the  system  by  petition  and 
answer  which  it  superseded.  The  mode  of  pleading  now  in  use  by  state- 
ment of  claim  and  defence  is  r^ulated  by  the  Rules  of  the  Supreme  Court, 
1888  {d).  Under  the  practice  in  force  in  the  Court  of  Adiniralty  before 
the  Judicature  Acts,  all  pleadings  were  obliged  to  be  filed  in  the  registiy, 
after  copies  of  the  same  had  been  served  on  the  adverse  solicitor.  Under 
the  practice  now  in  force  it  is  not  necessary  that  any  of  the  pleadings 
introduced  by  the  Rules  of  1888  {e)  should  be  filed  in  the  registry,  except 
in  oases  where  no  appearance  has  been  entered  for  a  party  (/),  or  where  a 
party,  or  his  solicitor,  has  omitted  to  give  an  address  for  service,  as  required 
by  Orders  IV.  and  XII.  of  the  Supreme  Court  Rules,  1888  (J)  ;  but  in  all 

(a)  The  tenn  '*  pleading/'  when  used  in 
the  B.  S.  C.  of  1883,  ordinarily  inclades 
any  petition  or  summons ;  and  also  includes 
the  statements  in  writing  of  ^e  claim  or 
demand  of  any  plaintiff,  and  of  the  defence 
of  any  def endsoit  thereto,  and  of  the  reply 
of  the  plaintiff  to  any  counterclaim  of  a 
defendant.  The  Judicature  Act,  1873, 
8.  100  ;  Order  LXXI.,  rule  (1041). 

(Jf)  These  modes  of  pleading  were 
abolished  by  the  Admiralty  Court  Rules' 
of  1859  (Adm.  Court  Rules,  1859,  rule 
65).  These  rules  are  now  annulled  ;  but 
Order  LXXII.,  rule  1  (1043),  provides 
that  no  order  or  rule  annulled  by  any 
former  order  shall  be  reviyed  by  any  of 
these  rules,  unless  expressly  so  declared. 
As  to  the  proceedings  where  an  appear- 
ance has  been  entered  under  protest,  see 
ntpra^  pp.  276,  331. 


(c)  As  to  the  old  practice  of  calling  for 
a  personal  answer,  see  post^  Intebboga- 

T0RIE8 

(i)  See  Order  XIX.,  rule  1  (197). 

(<?)  Under  the  practice  previous  to  the 
Rules  of  1883,  pleadings  on  protest,  which 
are  not  referred  to  in  the  rules  now  in 
force,  were  filed  in  the  registry.  See 
stipra^  p.  277. 

(/)  That  is,  obviously,  "a  party"  to 
whom  the  pleading  should  nave  been 
delivered  if  he  had  appeared.  As  to  the 
filing  of  the  statement  of  claim  in  actions 
in  rewy  where  there  has  been  default  of 
appearance,  see  tupra^  p.  286  ;  and  as  to 
the  like  procedure  in  certain  default 
actions  inpersonam^  see  fupra,  p.  334. 

(^)  Order  XIX.,  rule  10  (206)  ;  Order 
XXXV.,  rule  19(419);  Order  LXVII., 
rule  4  (1015).    See  wpra,  pp.  253,  274  ; 
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cases  not  coming  within  these  exceptions  every  pleading  mast  be  delivered 
according  to  the  words  of  Order  XIX.,  rule  10  (206),  of  the  Supreme  Court 
Rules,  1883,  "  in  the  manner  now  in  use,"  to  the  solicitor  of  the  opposite 
party,  if  he  has  appeared.  It  is  difficult  to  say  what  is  meant  by  the  worda 
"now  in  use."  They  seem  to  be  surplusage,  for  the  manner  of  delivery 
appears  to  be  regulated  by  Order  LXVII.,rule  2  (1013),  and  Order  LXIV., 
rule  11  (971),  of  the  same  Rules  Qi),  By  the  terms  of  these  Orders  the 
delivery  must  be  made  to  the  solicitor  of  every  party  who  appears  by  a 
solicitor,  or  to  the  party  himself  if  he  has  appeared  in  person  and  has  not 
by  written  notice  subsequently  authorized  a  solicitor  to  act  in  the  action 
on  his  behalf  (i). 

If  a  solicitor  delivers  any  pleading  after  the  expiration  of  the  time 
allowed  for  pleading,  the  adverse  solicitor  cannot  be  compeUed  to  receive 
the  same  unless  by  the  order  of  the  Court  or  judge.  But  where  necessary, 
application  may  be  made  to  the  Court  or  a  jadge  to  enlarge  the  time  for 
pleading,  and  any  such  enlargement  may  be  ordered  although  the  applica- 
tion for  the  same  is  not  made  until  after  the  time  appointed  or  allowed  for 
delivering  the  pleading  in  respect  of  which  the  application  is  made  (A:). 
The  time  allowed  for  delivering  any  pleading  may,  moreover,  be  enlarged 
by  consent  in  writing  without  application  to  the  Court  or  a  judge  (/),  and 
in  oases  where  particulars  have  been  delivered  under  a  judge^s  order  the 
party  at  whose  instance  the  particulars  have  been  delivered  has,  unless  the 


and  TJ^e  Cojtsiojtela,  4  P.  D.  188,  decided 
on  the  rales  contained  in  the  schedule  to 
the  Judicature  Act,  1875. 

(h)  The  delivery  of  a  pleading  is 
sufficiently  effected  by  the  person  changed 
with  the  service  of  the  pleading  leaving  it 
at  any  time  before  six  o'clock  in  the  after- 
noon on  any  week  day  except  Saturday, 
and  on  Saturday  at  any  time  before  two 
o'clock  in  the  afternoon,  at  the  address 
for  service  of  the  person  to  be  served,  as 
defined  by  Orders  IV.  and  XII.,  with  any 
person  resident  at  or  belonging  to  such 
place.  Order  LXIV.,  rale  11  (971) ;  Order 
liXVII.,  rule  2  (1013).  Service  effected 
after  two  in  the  afternoon  of  Saturday 
shall  for  the  like  purpose  be  deemed  to 
have  been  effected  on  the  following  Mon- 
day. Order  LXIV.,  rule  11  (971).  Service 
effected  after  six  in  the  afternoon  of  any 
week  day  except  Saturday  shall  for  the 
purpose  of  computing  any  period  of  time 
sabeequent  to  such  service  be  deemed  to 
have  been  effected  on  the  following  day. 
No  pleadings  in  actions  in  the  Admiralty 
Division  can  be  amended,  delivered,  or 
filed  in  the  Long  Vacation  before  the  1st 
of  October,  unless  directed  by  the  Court 
or  judge  (Order  LXIV.,  rale  4  (964), 
R.  S.  C,  November,  1900,  rale  11) ;  and  the 
time  of  the  Long  Vacation  before  the  1st 
of  October  is  not,  unless  it  is  directed 
otherwise  by  the  Court  or  a  judge,  to  be 
reckoned  in  the  computation  of  the  time 
allowed  for  filing,  amending,  or  delivering 
any  pleading.  Order  LXIV.,  rale  5.  As 
to  the  duration  of  the  Long  Vacation,  see 
the  Judicature  Act,  1878,  s.  27 ;  and  an 


Order  in  Council  of  December  12, 1883 ; 
and  Order  LXIII.,  rale  5  (949). 

(i)  Order  XIX..  rale  2  (198) ;  lb,,  rulea 
10,  11  (206,  207).  Order  LXVII.,  rale  7 
(1018),  provides  that  where  a  party  having^ 
sued  or  appeared  in  person  gives  notice 
in  writing  to  the  opposite  party,  through 
a  solicitor,  that  he  has  authorized  such 
solicitor  to  act  for  him,  all  writs,  notices, 
pleadings,  summonses,  orders,  warrants, 
and  other  documents,  proceedings,  and 
written  communications,  which  oueht  tc^ 
be  delivered  to  the  party  on  whose  behalf 
the  notice  is  given,  must  thereafter  be 
delivered  to  or  served  upon  such  solicitor. 

(*)  Order  LXIV.,  rules  7,  9  (967,  969). 
A  note  or  memorandum  of  the  order  for 
enlarging  the  time,  signed  by  the  judge  or 
the  registrar,  is  sufficient  authority,  unle88> 
the  judge  or  registrar  otherwise  directs, 
for  the  enlargement  of  the  time.  Order 
LII.,  rale  14  (709). 

(0  Order  LXIV.,  rale  8  (968).  Under 
the  old  practice,  in  order  that  a  pleading 
might  be  tiled  in  the  registry  after  the 
usual  time,  the  consent  of  the  adverse 
solicitor  yvas  required  to  be  indorsed  upon 
it.  A  memorandum  in  these  terms, "  Thii^ 
may  be  filed,"  signed  by  the  adverse 
solicitor,  was  sufficient.  It  was  always 
allowable  for  the  solicitors  to  extend  the 
time  for  pleading  by  entering  into  a 
formal  written  agreement,  sanctioned  by 
the  registrar,  and  filed  in  the  registry.  A 
rule,  giving  solicitors  in  Admiralty  actions 
similar  power,  is  contained  in  the  Rules 
of  1883.    See  Order  LIL,  rule  23  (718). 
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judge  has  ordered  otherwise,  the  same  length  of  time  for  pleading  after 

the  delivery  of  the  particulars  that  he  had  at  the  return  of  the  summons 

for  particulars  (m).    The  time  appointed  by  the  Rules  of  1883,  or  fixed  or  abridge 

by  any  order  enlarging  the  time  for  pleading,  may  be  abridged  by  the  ^l™®,?^'' 

Court  or  a  judge  on  application  for  the  purpose,  on  such  terms,  if  any,  as  ^         ^' 

may  be  just  (n). 

In  actions  tn  rem  where  there  has  been  an  appearance,  the  plaintiff  Time  for 
must,  unless  further  time  is  allowed  him  by  the  Court  or  a  judge,  or  by  guttement 
the  consent  in  writing  of  the  opposite  party  or  his  solicitor,  within  twelve  of  claim 
days  from  the  appearance  of  the  defendants  deliver  his  statement  of  j^Jl^^" 
claim  (p).    It  is  conceived  that  except  in  actions  of  damage  ordered  to  be 
tried  on  the  preliminary  acts  alone,  the  delivery  of  a  statement  of  claim 
other  than  that  indorsed  on  the  writ  is  obligatory  in  all  actions  in  rem 
where  there  has  been  an  appearance  ( ji?),  because  the  words  of  the  rule 
evidently  point  to  the  deliveiy  of  a  statement  of  claim  after  appearance  (g). 

In  defended  actions  in  personam  (r)  where  the  writ  is  specially  indorsed  —in  defended 
under  Order  III.,  rule  6,  no  further  statement  of  claim  is  required,  but  ^^^^^  ** 
the  indorsement  on  the  writ  is  to  be  deemed  the  statement  of  claim  (s). 
In  all  other  defended  actions  in  personam  which,  if  the  Judicature  Acts 
had  not  passed,  would  have  been  within  the  exclusive  cognizance  of  the 
High  Court  of  Admiralty,  the  plaintiff  may,  if  he  chooses,  either  with  the 
writ  of  summons,  or  with  the  notice  in  lieu  of  writ  of  summons,  or  at  any 
time  afterwards,  either  before  the  defendant's  appearance,  or  within  six 
weeks  of  such  appearance,  deliver  to  the  defendant  a  statement  of  claim ; 
but  he  is  only  obliged  so  to  do  if  the  defendant  at  the  time  of  or  within 
eight  days  after  appearance  gives  notice  in  writing  to  the  plaintiff  or  his 
solicitor  that  a  statement  of  claim  is  required  {t).  The  time  of  six  weeks 
after  the  defendant's  appearance  here  referred  to  as  the  time  within  which 
the  statement  of  claim  (whether  required  by  the  plaintiff  or  delivered 
without  delivery  being  obligatory)  is  to  be  delivered  may,  however,  be 
extended  or  abridged  in  the  manner  and  under  the  circumstances  above 
mentioned  (u). 


personam. 


(in)  Order  XIX,  rule  8  (204). 

(»)  Order  LXIV.,  rules  7,  9  (967,  969). 

(d)  Order  XX.,  rule  3  (227). 

(p)  As  to  the  power  of  a  Court  or  a 
judge  to  order  actions  of  damage  to  be 
tried  on  the  preliminary  acts  alone,  see 
post,  p.  369.  See  also  Order  XVIIlA., 
rules  1—6  (R.  S.  C,  November,  1893, 
rule  8,  sub-sect.  1 — 6),  providing  a  new 
procedure  for  trial  of  actions  without 
pleadings,  which  has,  however,  not  hitherto 
been  applied  in  practice  in  actions  in  the 
Admiralty  Division. 

(q)  It  seems  unnecessary  for  the  defen- 
dant in  an  action  in  rem  to  give  notice 
that  he  requires  a  statement  of  claim. 

(r)  As  to  the  proceedings  in  those  un- 
defended actions  in  which  a  statement  of 
claim  is  required  to  be  filed,  see  Order 
XIII.,  rule  12  (112)  ;  and  *i/;>ra,  p.  334. 

(*)  Order  XX.,  rule  1 ,  sub-sect,  (a)  (225). 

(0  Order  XX.,  rule  1  (22n)  ;  Order 
XXX.,  rule  1,  sub-sect,  (d)  (R.  S.  C.,  May, 


1897,  rule  1  (d))  [leaving  Admiralty  actiona 
which  would  have  been  within  the  exclu- 
sive jurisdiction  of  the  High  Court  of 
Admiralty  still  subject  to  Order  XX., 
rule  1  (225)].  This  rule  cannot  apply  to 
actions  in  rem,  as  its  provisions  are  only 
in  terms  applicable  to  actions  in  which  a 
defendant  who  has  given  a  notice  that  he 
requires  a  statement  of  claim  has  five 
weeks  from  that  time  for  pleading  [see 
Ib.j  sub-s.  (c)]  ;  whilst  in  actions  in  rem  a 
plaintiff  has  in  all  cases  for  pleading  only 
twelve  days  from  the  defendant's  appear- 
ance. See  Order  XX.,  rule  3  (227)  and 
supra,  n.  (o). 

(m)  Supra,  p.  342.  See  Order  XX., 
rule  1,  suD-s.  (d)  (225).  See  also,  as  to  the 
general  power  given  to  the  Court  or  a 
judge  of  enlarging  or  abridging  the  time 
appointed  by  the  Rules  of  1883,  or  fixed 
by  any  order  enlarging  time.  Order 
LXIV.,  rule  7  (967)  :  and  as  to  the 
special  power  of  the  Court  or  a  judge  in 
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In  actions  in  personam  which  before  the  Judicature  Act  would  have 
been  within  the  non-exclusive  cognizance  of  the  High  Court  of  Admiralty, 
the  provisions  of  Order  XXX.  of  the  Rules  of  the  Supreme  Court  now  in 
force  {v)  are  apparently  applicable.    Of  that  Order,  rule  1  provides  in  effect 
that  except  in  Admiralty  actions  which  before  the  Judicature  Acts  would 
have  been  within  the  exclusive  cognizance  of  the  High  Court  of  Admiralty, 
or  in  actions  coming  under  the  provisions  of  Order  XVIIIa.    (Trial  with- 
out Pleadings),  or  in  proceedings  commenced  by  originating  summons  (a;), 
in  every  action  a  summons  for  directions  (^)  shall  be  taken  out  by  the 
plaintiff  after  appearance  and  before  the  plaintiff  takes  any  fresh  steps  in 
the  action,  other  than  an  application  for  an  injunction,  or  for  a  receiver,  or 
for  summary  judgment  under  Order  XIV.,  or  to  enter  judgment  in  default 
of  defence  under  Order  XXVII.,  rule  2,  and  shall  tne  addressed  to  and 
served  upon  such  parties  to  the  action  as  may  be  affected  thereby  (z).    By 
rule  2  of  the  same  Order  it  is  provided  that  upon  the  hearing  of  the 
summons  the  Court  or  a  judge  shall  so  far  as  practicable  make  such  order 
as  may  be  just  with  respect  to  all  the  interlocutory  proceedings  to  be 
taken  in  the  action  before  the  trial,  and  as  to  the  costs  thereof,  and  more 
particularly  with  respect  to  the  following  matters :  Pleading,  particulars, 
admissions,  discovery,  interrogatories,  inspection  of  documents,  inspection  of 
real  or  personal  property,  commissions,  examinations  of  witnesses,  place 
and  mode  of  trial  (a).    Other  rules  of  the  same  Order  provide  for  any 
party  to  whom  the  summons  is  addressed  applying,  on  the  hearing  of  the 
summons,  for  any  order  or  directions  as  to  any  interlocutory  matter  or 
thing  in  the  action  which  he  may  desire ;  for  applications  subsequently 
to  the  original  summons,  and  the  costs  thereof,  and  for  the  defendant 
having  liberty  to  apply  for  an  order  to  dismiss  the  action  in  the  event  of 
the  plaintiff  not  taking  out  a  summons  for  directions  under  the  Order 
within  fourteen  days  of  the  defendant's  appearance,  or   for  sunmiary 
judgment  under  Order  XIV.  {h). 

The  statement  of  claim,  which  must  be  as  brief  as  the  nature  of  the 
case  will  admit  (r),  is  a  statement  of  the  material  facts  on  which  the 


Admiralty  actions  to  abridge  the  times 
appointed  for  the  delivery  of  pleadings, 
see  Order  LXIV.,  rule  9  (969).  See  also, 
as  to  the  extra  time  allowed  for  delivery 
of  pleadings  in  cases  where  a  summons  for 
particulars  has  been  granted,  Order  XIX., 
rule  8  (204)  ;  and  infra,  p.  354,  n  (A). 
Where  the  plaintiff  delivers  a  statement 
of  claim  without  being  required  to  do  so, 
or  the  defendant  unnecessarily  requires 
such  statement,  the  Court  or  a  judge  may 
make  such  oixler  as  to  the  costs  occasioned 
thereby  as  shall  be  just,  if  it  appears  that 
the  delivery  of  a  statement  of  claim  was 
unnecessary  or  improper.  Order  XX., 
rule  1,  sub-sect,  (e)  (226). 

(r)  R.  S.  C,  November,  1893,  rule  10, 
sub-sects.  1 — 6 ;  August,  1894,  rule  1  ; 
May,  1897,  rule  1,  sub-sects,  (a) — (e) ; 
October,  1897,  rules  1—2. 

(a?)  See  Order  LIV.,  rules  4b,  4c  ;  and 
poitf  Chapter  Motions. 


(y)  See  post,  Chapter  Motions,  &c. 

iz)  R.  S.  C,  August,  1894,  rule  1 ;  May, 
1897,  rule  1,  sub-sects,  (a) — (e)  ;  October, 
1897,  rule  1. 

(rt)  R.  S.  C,  November,  1893,  rule  10, 

(ft)  r!  S.  C,  November,  1893,  rule  10, 
sub-sects.  3 — 6 ;  August,  1894,  rule  1  ; 
October,  1 897,  rule  2.  On  the  application 
to  dismiss  the  action,  the  judge  may  either 
dismiss  the  action  on  such  terms  as  may 
be  just,  or  may  deal  with  such  application 
in  all  respects  as  if  it  were  a  summons  for 
directions  under  the  above  Order.  Order 
XXX.,  rule  8  (R.  S.  C,  October,  1897, 
rule  2). 

(c)  Dates,  sums,  and  numbers  must  be 
expressed  in  figures  and  not  in  words. 
When  necessary,  the  statement  of  claim 
must  be  divided  into  paragraphs,  num- 
bered consecutively.  Order  XIX.,  rule  4 
(200). 
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plainfciff  relies  for  his  claim,  and  of  the  relief  or  remedy  to  which  he 
claims  to  be  entitled  ((^).  The  facts  stated  in  it  must  be  stated  in  a 
summary  form,  and  it  onght  not  to  contain  the  evidence  by  which  such 
facts  are  to  be  proved.  It  may  raise  points  of  law  («).  "  Forms  of  state- 
ments of  claim  to  be  used  pursuant  to  Order  XIX.,  rule  5  (201),"  are 
printed  in  Appendix  C.  to  the  Rules  of  1883,  and  it  is  provided  by  the 
Order  and  rule  in  question  that  such  "  Forms,"  when  applicable,  and  when 
they  are  not  applicable,  "  Forms  of  a  like  character,  as  near  as  may  be, 
shall  be  used  "  for  all  statements  of  claim,  and  that  where  such  forms  are 
applicable  and  sufficient  any  longer  forms  shall  be  deemed  prolix,  and  the 
costs  occasioned  by  such  prolixity  shall  be  disallowed  to  or  borne  by  the 

(<0  Order  XIX.,  rule  4  (200).  The 
relief  which  the  plaintiff  claims  must 
be  stated  specifically,  either  simply  or 
in  the  altematiye,  and  it  is  no  longer 
necessary  to  ask  for  general  or  other 
relief,  as  such  relief  may  always  be 
^ven  as  the  Court  or  a  judge  may  think 
just,  to  the  same  extent  as  if  it  had  been 
Asked  for ;  see  Order  XX.  rule  6  (230). 
Moreover,  whenever  a  statement  of  claim 
is  delivered,  the  plaintiff  may  thereupon 
alter,  modify,  or  extend  his  claim  with- 
out any  amendment  of  the  indorsement 
on  the  writ.  Order  XX.,  rule  4  (228). 
Where  the  plaintiff  seeks  relief  in  respect 
of  several  claims  or  causes  of  complaint 
founded  upon  several  and  distinct  grounds, 
they  should  be  stated,  as  far  as  may  be, 
separately  and  distinctly.  And  the  same 
rule  applies  to  any  counterclaim  made  or 
relief  claimed  by  a  defendant  in  his  de- 
fence.  Order  XX.,  rule  7  (231).  It  is 
now  no  objection  to  a  pleading  that  it 
claims  merely  a  declaratory  judgment  or 
order.  Order  XXV.,  rule  6  (289).  See 
MUs  v.  I7te  Duke  of  Bedford,  [1899]  1 
Ch.  494,  at  p.  615. 

(e)  Order  XXV.,  rule  2  (286).  In 
Order  XIX.  there  are  contained  certain 
^neral  rules  of  pleading  which  are 
applicable  to  statements  of  claim,  de- 
fences, counterclaims,  replies,  and  other 
pleadings  in  ordinary  use  in  the  High 
Court  of  Justice.  Thus  Order  XIX., 
rule  14  (210),  requires  that  any  condition 
precedent,  the  performance  or  occurrerioe 
of  which  U  intended  to  be  contetted^  shall 
be  distinctly  specified,  but  subject  thereto 
im  averment  of  the  performance  or  occur- 
rence of  all  conditions  precedent  necessary 
shaU  be  impb'ed.  By  rule  16  (212)  of  the 
same  Order,  no  pleading,  not  being  a 
petition  or  summons,  may,  except  by 
amendment,  raise  any  new  ground  of 
claim,  or  contain  any  allegation  of  fact 
inconsistent  with  the  former  pleading  of 
the  same  party.  The  remaining  rules  of 
Order  XIX  more  especially  relating  to 
the  method  of  pleading  to  be  adopted 
Are  as  follows  : — Rule  21  (217) :  Wherever 
the  contents  of  any  document  are  material, 
it  shall  be  sufficient  in  any  pleading  to 
state  the  effect  thereof  as  briefly  as 
poBsible,  without  setting  out  the  whole  or 


any  part  thereof  unless  the  precise  words 
of  the  document  or  any  part  thereof  are 
material.  Rule  22  (218) :  Wherever  it  is 
material  to  allege  malice,  fraudulent  inten- 
tion, knowledge,  or  other  condition  of  the 
mind  of  any  person,  it  shall  be  sufficient 
to  aUege  the  same  as  a  fact  without  setting 
out  the  circumstances  from  which  the 
same  is  to  be  inferred.  Rule  23  (219) : 
Wherever  it  is  material  to  allege  notice  to 
any  person  of  any  fact,  matter,  or  thing, 
it  shall  be  sufficient  to  allege  such  notice 
as  a  fact,  unless  the  form  or  the  precise 
terms  of  such  notice,  or  the  circumstances 
from  which  such  notice  is  to  be  inferred, 
be  material.  Rule  24  (220):  Whenever 
any  contract  or  any  relation  between  any 
persons  is  to  be  implied  from  a  series  of 
letters  or  conversations,  or  otherwise  from 
a  number  of  circumstances,  it  shall  be 
sufficient  to  allege  such  contract  or  rela- 
tion as  a  fact,  and  to  refer  generally  to 
such  letters,  conversations,  or  circum- 
stances without  setting  them  out  in  detail. 
And  if  in  such  case  the  person  so  pleading 
desires  to  rely  in  the  alternative  upon 
more  contracts  or  relations  than  one  as  to 
be  implied  from  such  circumstances,  he 
may  state  the  same  in  the  alternative. 
Rule  25  (221).  Neither  party  need  in  any 
pleading  allege  any  matter  of  fact  which 
the  law  presumes  in  his  favour  or  as  to 
which  the  burden  of  pix^f  lies  upon  the 
other  side,  unless  the  same  has  firet  been 
specifically  denied  {e.g,^  consideration 
for  a  bill  of  exchange,  where  the  plaintiff 
sues  only  on  the  biU,  and  not  for  the  con- 
sideration as  a  substantive  ground  of 
claim).  Rule  26  (222):  No  technical 
objection  shall  be  raised  to  any  pleading 
on  the  ground  of  any  aU^ed  want  of 
form.  It  is  further  provid^  by  Order 
XX.,  rule  8  (232),  that  in  every  case  in 
which  the  cause  of  action  is  a  stated  or 
settled  account,  the  same  shall  be  alleged 
with  particulars  ;  but  that  in  every  case  in 
which  a  statement  of  account  is  relied  on 
by  way  of  evidence  or  admission  of  any 
other  cause  of  action  which  is  pleaded, 
the  same  shall  not  be  alleged  in  the  plead- 
ings. As  to  particulars  to  be  inserted  in 
the  pleadings  in  other  cases,  see  Order 
XIX.,  rule  6  (202);  and  infra,  pp.  346, 353. 
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party  bo  using  the  same,  as  the  case  may  be  (/).  Among  the  forms  to- 
which  this  rule  refers  are  forms  which  purport  to  be  appropriated  to- 
actions  of  damage  (^),  damage  to  cargo  (A),  bottomry  (t),  necessaries  (A;), 
possession  (Z),  and  salvage  (m).  When  these  forms  came  to  be  used  in 
practice,  it  became  apparent  that  they  flailed  to  give  the  information 
necessary  to  enable  the  parties  to  ascertain  the  facts,  and  that  the  use  of 
such  forms  would  oblige  the  parties  to  incur  the  expense  of  being  prepared 
with  evidence  to  prove  matters  not  really  in  dispute,  or  would  involve  the 
inconvenience  of  constant  applications  for  particulars.  In  a  case  of 
salvage,  where  the  statement  of  claim  followed  strictly  the  form  given  in 
Appendix  C.  to  the  Rules  of  1883  (n),  the  Court  held  it  to  be  insufficient,, 
and  ordered  a  further  and  better  statement  of  claim  to  be  delivered  (o). 
Since  this  decision  forms  of  pleading  very  nearly  similar  to  the  forms  in 
use  prior  to  the  Rules  of  1883  have  in  practice  been  generally  adopted  in 
all  Admiralty  actions  without  objection,  as  they  are  found  to  give  the 
necessary  information  in  a  compendious  form  (p). 

Wherever  the  statement  of  claim  in  an  action  of  damage  does  not  specify 
the  acts  of  negligence  upon  which  the  plaintiff  relies,  on  the  application  of 
J  ^Wnce  ^^®  defendant  an  order  for  particulars  of  negligence  will  be  made  as  of 
relied  on  course.    On  this  point  Order  XIX.,  rule  6  (202),  of  the  Rules  of  1883,. 

not  stated.  provides  that  in  all  cases  in  which  the  party  pleading  relies  on  any  mis- 
representation, fraud,  breach  of  trust,  wilful  default,  or  undue  influence, 
and  in  all  other  cases  in  which  particulars  may  be  necessary  beyond  such 
as  are  exemplified  in  the  forms  of  pleading  in  the  Appendices  to  such 
Rules  (^),  particulars  (with  dates  and  items  if  necessary)  shall  be  stated  in 
the  pleading  ;  provided  that,  if  the  particulars  be  of  debt,  expenses,  or 
damages,  and  exceed  three  fblios,  the  fact  must  be  so  stated,  with  a  reference 
to  full  particulars  already  delivered  or  to  be  delivered  with  the  pleading  (r)* 
The  statement  of  claim  in  actions  arising  out  of  collisions  of  ships  given  in 
Appendix  C.  to  the  Rules  of  1883,  appears  to  require  a  statement  of  the  par- 
ticulars of  loss  and  expenses  (s).  Particulars  of  this  nature  are,  however^ 
superfluous  in  a  statement  of  claim  in  an  Admiralty  action  of  damage^ 
because  the  amount  of  loss  and  expenses  in  such  actions  is,  in  ordinary 


Particulars 
of  negligence 


(/)  The  taxing  officer  in  adjusting  the 
costs  of  the  action  shall  at  the  instance  of 
any  party,  or  may  without  any  request, 
inquire  into  any  unnecessary  prolixity  and 
order  the  costs  occasioned  by  such  pro- 
lixity to  be  borne  by  the  party  chargeable 
with  the  same.  Order  XIX.,  rule  2  (198). 
See /ft.,  rule  6  (201). 

{g)  R.  8.  C,  1883,  Appendix  C,  sect. 
VI.,  No.  o. 

(h)  Ib.j  sect,  v..  No.  5. 

(i)  J  J.,  sect.  III.,  No.  3. 

(k)  Jb,,  No.  4.  This  form  alleges  that 
the  supposed  owners  of  the  vessel  are  not 
domiciled  in  England  or  Wales,  but  this 
allegation  is  not  material. 

(I)  Ih.y  No.  5.  It  is  difficult  to  under- 
stand from  this  form  what  cause  of  action 
the  supposed  plaintiff  could  have,  since 
one  owner  of  a  moiety  of  a  vessel  has  as 
much  right  to  the  po9se$ttion  of  the  vessel 


as  the  owner  of  the  other  moiety.  The 
case  of  Tluf  Lady  of  the  Lake,  L.  R.  S> 
A.  &  E.  29,  from  which  the  form  maj 
have  been  derivol,  was  a  suit  of  co-owner- 
ship praying  an  account. 

(w)  lb.,  No.  6. 

(«)  Jb. 

(fl)  The  /</>,  8  P.  D.  227  ;  32  W.  K. 
171.  And  see  Hit  Hardwick,  9  P.  D.  32  ; 
32  W.  R.  598. 

(//)  See  iMwf,  Appendix,  Forms. 

iff)  See  R.  S.  C,  1883,  Appendices  C, 
D    E 

Oo'see  Ihe  livrtj,  7  P.  D.  117;  and 
2>o/ft,  p.  3o4. 

{*)  The  statement  of  claim  in  question 
(R.  S.  C,  1883,  Appendix  C,  sect.  VL,. 
No.  5),  was  probably  framed  with  sole 
reference  to  an  action  of  negligence  iik 
the  Queen*s  Bench  Division. 
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caseSy  never  inquired  into  at  the  hearing  or  by  the  Court,  and  almost 
invariably  forms  the  subject  of  a  separate  inquiry  before  the  registrar,  which 
is  based  upon  a  '*  claim  '*  containing  the  items  of  loss  and  expenses  and 
filed  in  the  registry  after  the  question  of  liability  has  been  decided  (/). 

The  statement  of  claim,  and  every  other  pleading  to  which  the  Kules  of  Ckneral  rule 
1883  apply,  should  be  intituled  "  In  the  High  Court  of  Justice.  Probate,  ^^P**»**^- 
Admiralty,  and  Divorce  Division  "  (w),  and  should  be  indorsed  with  the 
name  and  place  of  business  of  the  solicitor  and  agent,  if  any,  delivering  it, 
or  the  name  and  address  of  the  party  delivering  it  if  he  does  not  act  by  a 
solicitor  (x).  It  should  be  marked  on  its  face  with  the  date  of  the  day  on 
which  it  was  delivered,  the  folio  by  which  the  action  is  distinguished  in  the 
Minute  Book  in  the  registry,  the  letter  and  number  appropriated  to  the 
action  when  the  writ  issued  (y),  the  date  of  the  day  on  which  the  writ 
in  the  action  issued,  the  title  given  to  the  action  on  the  face  of  the  writ  (z\ 
the  name  of  the  ship  or  description  of  the  property  proceeded  against  if  the 
action  is  one  in  rem,  or  with  respect  to  which  the  action  is  brought  if  the 
proceedings  are  in  personam  (a),  and  the  description  of  the  pleading  (b). 
Every  pleading,  and  therefore  every  statement  of  claim,  must  be  printed  (c) 
if  it  contain  more  than  ten  folios  (d).  It  need  not  be  signed  by  counsel, 
but  if  it  has  been  settled  by  counsel  or  a  special  pleader  it  must  be  signed 
by  the  counsel  or  special  pleader  who  settled  it,  and  if  it  has  not  been  so 
settled  it  must  be  signed  by  the  solicitor  or  by  the  party  if  he  sues  or 
defends  in  person  (e). 

The  time  for  the  delivery  of  defences  in  actions  in  the  High  Court  of  Defence 
Justice  is  regulated  by  Order  XXL,  rules  6  and  7  (239,  240).    Of  these  ^^iT''''*^'^" 
rules,  Order  XXL,  rule  6  (239),  which  applies  both  to  actions  in  rem  and 
actions  in  persanam,  provides  that  where  a  statement  of  claim  is  delivered 

to  a  defendant  (/)  he  shall  deliver  his  defence  within  ten  days  from  the  Time  for 

delivery  of. 

(f)  See  infray  Chapter  Registrab  and  one  «opy,  and  ^.  per  folio  for  every  other 

Mebchants.  copy.    Order  LXvI..  rule  7,  sub-sect,  (c) 

(«)  Order  XIX,,  rule  11  (207).     It  is  (1U09).    Other  r^gtdations  with  respect 

also    usual   to  add   beneath   the   words  to   printed    pleadings  provide   that   the 

Admiralty,  Probate,  and  Divorce  Division  party   entitled   to    be   furnished  with  a 

the  word  '^  Admiralty,"  as  denoting  the  print  shall  not  be  aUowed  any  charge  in 

side  of  the  Division  on  which  the  action  respect   of  a   written    copy,  unless   the 

is  proceeding.  Court  or  a  judge  directs  otherwise  (Order 

(x)  Order  XIX.,  rule  11  (207).  LXVI.,  rule  7,  sub-sect,  (e)  (1009) ),  and  that 

Of)  See  *»/i7'£j,  p.  260.  as  between  asolicitor  delivering  any  printed 

(z)  See  supray  pp.  255,  322.  copies  and  his  client,  credit  must  be  given 

(a)  See*«:/;r«,  pp.2ol,  n.  (A),322,  n.  (^).  for  the  whole   amount   payable  by  any 

(h)  Statement  of  claim,  defence,  reply,  other  party  for  such  copies.   Order  LXVI., 

rejoinder,  &c..  as  the  case  may  be.    Onier  rule  7.  sub-sect,  (d)  (1009). 

XIX.,  rule  11  (207).    Admiralty  actions  (d)  That   is,    more    than    720   words. 

are,  as  of  course,  tried  in  the  Royal  Courts  Each  figure  must  be  counted  as  one  word. 

of  Justice,  and  therefore  it  is  not  neces-  Order  XIX.,  rule  9  (205).     If  the  state- 

sary  that  the  place  of  bearing  should  be  ment   of   claim   contains   less  than  ten 

marked  on  the  statement  of  claim.    See  folios,  it  may  be  either  printed  or  written. 

Order  XX.,  rule  5  (229).  or  partly  printed  and  partly  written.    lb. 

(cr)  As  to  the  paper,  type,  and  margins.  Order    LXVf.,    rule  7  (1009),  prescribes 

see  Order  LXVI.,  rule  3  (1005) ;  and  as  for  the  manner  in  which  copies  of  pleadings 

the  necessity  of  numbering  the  folios  con-  not    required    to    be    printetl  are  to  be 

secutively  in  the  margin,  see  Order  LXVI.,  demanded  by  a  party  entitled  to  them. 

rule  7,  sub-sect,  (m)  (1009).    Any  number  (O  Order  XIX.,  rule  4  (200). 

of  printed  copies  not  exceeding  ten  must,  (/)  The  term  "  defendant "  when  used 

on  demand  in  writing,  be  furnished  by  the  in  the  R.   S.   C,   1883,   when    there   is 

party  printing  to  the  opposite  party  upon  nothing  in  the  subject-matter  or  context 

payment  at  the  rate  of  \d,  per  folio  for  repugnant  thereto,  includes  every  person 
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Form  of 
defence. 


delivery  of  the  sbatement  of  claim,  or  irom  the  time  limited  for  appearance, 
whichever  shall  be  last,  unless  sach  time  be  extended  by  the  Court  or  a 
judge  {g).  Order  XXI.,  rule  7  (240),  is  as  follows  :  "  A  defendant  who 
has  appeared  in  an  action,  and  who  has  neither  received  nor  required  the 
delivery  of  a  statement  of  claim,  must  deliver  his  defence  (if  any)  at  any 
time  within  ten  days  after  his  appearance,  unless  such  time  is  extended  by 
the  Court  or  a  judge  "  Qi),  This  rule  seems  to  require  that  a  defendant 
who  within  ten  days  after  his  appearance  has  neither  required  nor  received 
a  statement  of  claim  shall  forthwith  deliver  his  defence,  notwithstanding 
that  Order  XX.,  rule  1  (225),  provides  that  the  plaintiff  in  an  action  in 
per80)iam^  where  the  writ  is  not  specially  indorsed,  is  to  have  six  weeks  after 
the  entry  of  appearance  to  deliver  his  statement  of  claim. 

The  defence  is  a  statement  in  a  summary  form,  as  brief  as  the  nature  of 
the  case  will  admit  (t),  of  the  material  facts  on  which  the  defendant  relies 


served  with  any  writ  or  summons  or 
process,  or  served  with  notice  of,  or  entitled 
to  attend  any  proceedings.  The  Judica- 
ture Act,  1873,  8.  100  ;  R.  S.  C,  1883, 
Order  LXXI.,  rule  1  (1041). 

(j^)  See  sujn'u,  p.  342,  n.  (A).  As 
to  the  power  of  a  Court  or  a  judge 
with  I'espect  to  extending  or  abridging 
the  time  appointed  by  this  rale,  see 
Order  LXIV.,  rales  7,  9  (967,  969),  and 
M^ipra^  p.  342 ;  and  as  to  the  extension  of 
such  time  by  consent  without  application 
to  the  Court  or  the  judge,  see  Order 
LXIV.,  rale  8  (968).  As  to  defence 
in  a  trial  without  pleadings,  see  Order 
XVIIIA.  (R.  S.  C,  Nov.,  1893,  rale  8). 

(//)  In  defended  actions  in  j)e?'«atmm 
where  the  writ  of  summons  is  specially 
indorsed  under  Order  III.,  rule  6  (16),  and 
the  plaintiff  has  applied  for  judgment 
under  Order  XIV.,  and  the  defendant  has 
obtained  leave  to  defend,  the  defendant, 
in  the  absence  of  directions  as  to  the 
further  conduct  of  the  action  (Order  XIV., 
rale  8a,  R.  S.  C*,  Nov.,  1893,  rule  3  (8a)), 
must  deliver  his  defence  within  such  time 
as  shall  be  limited  by  the  order  giving 
him  liberty  to  defend,  or  if  no  time  is 
thereby  limited,  then  within  eight  days 
after  the  order.    Order  XXI.,  rale  8  (241). 

(0  Order  XIX.,  rule  2  (198).  The 
general  rules  of  pleading  contained  in 
Order  XIX.,  rules  13—26  (209—222), 
have  to  be  considered  in  framing  de- 
fences as  in  framing  statements  of  claim 
and  other  pleadings.  See  tntpra^  p.  345, 
n.  (e).  Of  these  rules  the  folK)wing 
relate  more  pai-ticularly  to  defences  and 
subsequent  pleadings :  Order  XIX., 
rale  12  (208),  provides  that  the  rights 
of  defenaants  to  plead  not  guilty  by 
statute  shall  not  be  affected  by  the  Rules 
of  1883,  and  that  a  plea  of  not  guilty 
by  statute  shall  have  the  same  effect  as 
heretofore,  but  that  no  other  defence 
shall  be  pleaded  to  the  same  cause  of 
action  except  by  leave.  [But  now  by  the 
Public  Authorities  Protection  Act,  1893, 
66  &  67  Vict.  c.  61, 8.  2  (e),  so  much  of  any 


public  general  Act  as  enacts  that  in  any 
proceeding  against  persons  acting  in  the 
execution  of  statutory  and  other  public 
duties  the  defendant  may  plead  the 
general  issue  is  repealed  as  to  the 
United  Kingdom.]  By  rale  13  (209), 
every  allegation  of  fact  not  denied  or 
stated  not  to  be  admitted  shall  be  taken 
to  be  admitted,  except  as  against  an 
infant,  lunatic,  or  person  of  unsound 
mind  not  so  found  by  inquisition.  Rule 
15  (211)  provides  that  the  pleader  must 
raise  all  matters  which  show  the  action 
or  coimterclaim  not  maintainable,  or  that 
the  transaction  is  void  or  voidable  in 
law,  and  all  such  grounds  of  defence  or 
reply  as  if  not  raised  would  be  likely 
to  take  the  opposite  party  by  surprise, 
or  would  raise  such  issues  of  fact  not 
arising  out  of  the  preceding  pleadings, 
such  as  fraud,  Statute  of  Limitations, 
release,  payment,  performance,  facts 
showing  illegality  either  by  statute  or 
common  law,  or  Statute  of  Frauds. 
Rules  17  (213)  and  18  (214)  provide 
that  general  denials  of  the  grounds  of  the 
claim  or  counterclaim  shall  be  insufficient ; 
that  each  party  must  deal  specifically 
with  every  allegation  of  which  he  does 
not  admit  the  truth,  except  damages  ;  that 
subject  to  the  provision  last  above  men- 
tioned each  party  may  join  issue  upon  the 
immediately  previous  pleading,  and  that 
such  joinder  of  issue,  except  so  far  as  it 
excepts  any  facts  which  the  party  may  be 
willing  to  admit,  shall  operate  as  a  denial 
of  all  the  material  allegations  of  facts  in 
such  previous  pleading.  Rule  19  (215)  is 
directed  against  evasive  pleadings.  Rule 
20  (216)  provides  that  when  a  contract, 
promise,  or  agreement  is  alleged  in  any 
pleading,  a  ba^  denial  of  the  same  by  the 
opposite  party  shall  be  construed  only  as 
a  denial  in  fact,  of  the  express  contract, 
promise,  or  agreement  alleged,  or  of  the 
matters  of  fact  from  which  the  same  may 
be  implied  by  law,  and  not  as  a  denial  of 
the  legality  or  sufficiency  in  law  of  such 
contract,  promise,  or  agreement,  whether 
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for  his  defence.  The  defendant  may  set  up  by  way  of  defence  any  right  or 
claim  (whether  sonnding  in  damages  or  not)  which  he  may  be  entitled 
either  to  set  ofF,  or  set  np  by  way  of  counterclaim,  against  the  claims  of  the 
plaintiff  (A:).  The  defence  must  state  specifically  the  relief  which  the 
defendant  claims  either  simply  or  in  the  altemati\re,  whether  the  relief 
claimed  is  claimed  by  the  defendant  by  reason  of  a  counterclaim  or  other- 
wise (Z),  and  where  the  defendant  relies  upon  several  distinct  grounds  of 
defence,  set-off,  or  counterclaim  founded  upon  several  distinct  facts,  such 
grounds  must  be  stated,  as  far  as  may  be,  separately  and  distinctly  (m). 
The  defendant  is,  moreover,  entitled  to  raise  by  his  defence  any  points  of 


with  reference  to  the  Statute  of  Frauds  or 
otherwise. 

As  to  pleading  in  the  defence  certain 
matters  which  have  arisen  since  the  action 
was  commenced,  see  Order  XXIV.,  rule  1 
(282).  Where  grounds  of  defence  have 
arisen  since  the  delivery  of  the  defence, 
the  defendant  may  deliver  a  further 
defence.    /*.,  rule  2  (283). 

It  is  provided  by  the  Public  Authorities 
Protection  Act,  1893  (56  &  57  Vict.c.  61), 
s.  1  (c),  that  in  an  action  of  damages  com- 
menced against  any  person  for  any  act 
done  in  pursuance  or  execution  or  intended 
execution  of  any  Act  of  Parliament,  or  of 
any  public  duty  or  authority,  or  in  respect 
of  any  alleged  neglect  or  default  in  the 
execution  of  any  such  Act,  duty,  or 
authority,  tender  of  amends  before  the 
action  was  commenced  may  be  pleaded  in 
lieu  of  or  in  addition  to  any  other  plea. 

(*)  Order  XIX.,  rule  3  (199).  A  defen- 
dant in  an  action  of  damage  who  is 
entitled  to  institute  a  separate  suit  of 
limitation  of  liability  for  the  purpose  of 
having  his  liability  limited  under  the  M.  B. 
Act,  1894,  may,  if  he  chooses,  plead  his 
right  to  have  his  liability  limited,  by  way 
of  defence  in  the  action  of  damage  in 
which  he  is  defendant,  and  set  up  a 
counterclaim  in  the  same  action,  claiming 
a  decree  of  limitation  of  liability  such  as 
he  might  have  claimed  as  a  plaintiff  in  a 
separate  action  of  limitation  of  liability. 
The  Clutha,  45  L.  J.  Adm.  108;  TIte 
SatanUa,  [1895]  P.  248,  [18971  A.  C. 
59  ;  The  Bsgatia,  [1893]  Fol.  88 ;  TJie 
Buty  Bee,  Adm.  Div.,  February  9,  1893, 
Shipping  Gazette  Summary  for  1893, 
p.  106;  Wahlhetg  v.  Young,  45  L.  J. 
C.  P.  D.  783  ;  This  method  of  procedure 
is,  however,  seldom  resorted  to  in  practice, 
and  the  course  almost  invariably  taken  by 
a  shipowner  claiming  to  limit  his  liability 
is  to  institute  a  separate  action  of  limita- 
tion of  liability  after  the  existence  of  his 
liability  has  been  either  determined  in  a 
separate  action  of  damage  or  admitted  out 
of  Court.  The  provisions  of  Order  XXJ., 
rule  11(244),  requiring  a  defendant  set- 
ting up  a  counterclaim  raising  questions 
between  himself  and  the  plaintiff  along 
with  any  other  persons  to  set  forth  the 
names  of  all  the  persons  who,  if  such 


counterclaim  were  to  be  enforced  by  cross 
action  would  be  defendants  in  such  cross 
action,  cannot  be  applied  to  a  counter- 
claim claiming  limitation  of  liability, 
because  the  persons  against  whom  relief 
is  sought  are  frequently  unknown,  and 
one  object  of  the  suit  is  to  ascertain  who 
are  the  parties  who  have  claims  against 
the  ship.  Many  of  the  other  provisions 
contained  in  the  above  Order  with  regard 
to  the  service  of  the  counterclaim  upon 
persons  not  parties  to  the  original  action 
cannot  be  held  to  be  applicable  to  a 
counterclaim  claiming  limitation  of 
liability. 

Where  a  defendant  seeks  to  rely  upon 
any  grounds  as  supporting  a  right  of 
counterclaim,  he  must  state  specifically 
that  he  does  so  by  way  of  counterclaim. 
Order  XXL,  rule  10  (243).  It  is  provided 
by  Order  XXI.,  rule  15  (248),  that  where 
a  defendant  sets  up  a  counterclaim,  if  the 
plaintiff  contends  that  the  claim  thereby 
raised  ought  not  to  be  disposed  of  by  way 
of  counterclaim,  but  in  an  independent 
action,  he  may,  at  any  time  before  pleading 
further,  apply  to  the  Court  or  judge  for 
an  order  that  such  counterclaim  may  be 
excluded,  and  the  Court  or  a  judge  may 
on  the  heariog  of  such  application  make 
such  order  as  shall  be  just.  See  also 
Order  XIX.,  rule  3  (199).  Where  neces- 
sary, the  defence  must  be  divided  into 
paragraphs  numbered  consecutively. 
Order  XIX.,  rule  4  (200).  Dates,  sums, 
and  numbers  must  be  expressed  in  figures. 
Ih.  No  plea  or  defence  may  be  pleaded 
in  abatement.  Order  XXI.,  rule  20  (253). 
As  to  pleading  the  general  issue  by  statute, 
see  ii.,  rule  19  (252),  and  the  Public 
Authorities  Protection  Act,  1893  (56  &  57 
Vict.  c.  61),  s.  2,  repealing,  as  to  the 
United  Kingdom,  in  the  case  of  proceedings 
to  which  that  Act  applies,  the  provisions 
of  any  public  general  Act  enacting  that 
the  defendant  may  plead  the  general 
issue 

(0  Order  XIX.,  rule  4  (200);  Order  XX., 
rule  6  (230).  As  in  a  statement  of  claim, 
it  is  not  necessary  to  ask  "  for  general 
or  other  relief."  Such  relief  may  always 
be  given  as  a  Court  or  a  judge  may  think 
just.    lb. 

(m)  Order  XX.,  rule  7  (231). 
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law  (n).  A  defendant  may  set  up  a  connterclaim  raising  questions  between 
himself  and  the  plaintiff  along  with  any  other  persons,  but  in  any  such  case 
he  must  add  to  the  title  of  his  defence  a  further  title  similar  to  the  title  in 
a  statement  of  claim  setting  forth  the  names  of  all  the  persons  who,  if  such 
counterclaim  were  to  be  enforced  by  cross  action,  would  be  defendants  to 
such  cross  action,  and  must  also  deliver  his  statement  of  defence  to  such 
of  them  as  are  parties  to  the  action  within  the  period  within  which  he  is 
required  to  deliver  it  to  the  plaintiff,  and  personally  serve  on  such  of  them, 
as  are  not  parties  to  the  action  a  copy  of  the  defence  indorsed  with  a  notice 
requiring  them  to  enter  an  appearance  to  the  counterclaim  within  eight 
days  of  the  service  (o).  A  person  not  a  party  to  the  action  who  is  so  served 
with  a  defence  must  appear  as  if  he  had  been  served  with  a  writ  of  summons 
to  appear  in  an  action,  and  if  he  contends  that  the  claim  set  up  against 
him  in  the  defence  ought  not  to  be  disposed  of  by  way  of  counterclaim,  but 
in  an  independent  action,  may  at  any  time  before  he  delivers  any  pleading 
in  answer  to  the  defence  apply  to  the  Court  or  a  judge  for  an  order  that 
dnch  counterclaim  may  be  excluded,  and  the  Court  or  a  judge  may,  on  the 
hearing  of  such  application,  make  such  order  as  shall  be  just  (p). 

Provision  is  made  by  Order  XIX.,  rule  5  (201),  of  the  Supreme  Court 
Rules  of  1883,  for  the  use  of  specimen  forms  of  defences  in  all  Admiralty 
actions  where  they  were  applicable  (^),  but,  as  in  the  case  of  the  specimen 
statements  of  claim  appended  to  the  same  rules  (r),  the  use  of  the  forms  in 
question  in  the  actions  to  which  they  purport  to  apply  have  been  found  so 
inconvenient  in  practice  («)  that  defendants  are  in  the  habit  of  delivering 
defences  which  differ  slightly,  if  at  all,  from  the  forms  of  statements  of 
defence  in  use  under  the  rules  contained  in  the  1st  schedule  to  the  Judica- 
ture Act  of  1875  (t).  It  is  not  sufficient  for  a  defendant  to  deny  generally 
the  grounds  alleged  by  the  statement  of  claim,  but  he  must  deal  specifically 
with  each  allegation  of  fieict  of  which  he  does  not  admit  the  truth,  except 
damages  (u).    Where  payment  into  Court  has  been  made  before  delivery  of 


(«)  Order  XXV.,  rule  2  (286). 

(o)  Order  XXI.»  rules  11,  12  (244, 
245)  ;  R.  S.  C,  1883,  Appendix  B.,  No.  2. 
As  to  the  construction  of  this  rule,  see 
Pender  v.  Taddei,  [1898]  1  Q.  B.  798. 
The  service  is  to  be  regulated  by  the  rules 
which  are  applicable  to  the  service  of 
vmts  of  summons.  Order  XXI.,  rule  12 
(246).  By  Order  XVL,  rule  3  (125), 
where  in  an  action  any  person  has  been 
improperly  or  unnecessarily  joined  as  a 
co-plaintiff,  and  a  defendant  has  set  up  a 
counterclaim  or  set-off,  he  may  obtain 
the  benefit  thereof  by  establishing  his 
set-off  or  counterclaim  as  against  the 
parties  other  than  the  co-plaintiff  so 
joined,  notwithstanding  the  /nisjoinder  of 
such  plaintiff  or  any  proceeding  con- 
sequent thereon. 

(p)  Order  XXI.,  rules  13,  15  (246, 
248). 

(i)  See  Order  XIX.,  rule  6  (201). 

(r)  See  TJie  Isu,  8  P.  D.  227 ;  and 
eupra^  p.  346. 

(#)  Where  such  forms  are  adhered  to, 


and  prove  insufficient,  full  particulars 
will  be  ordered  as  of  course.  See  supra, 
p.  346. 

(0  See  po*t,  Appendix,  Forms. 

(u)  Order  XIX.,  rules  17,  20  (213,216). 
See  Order  XXI.,  rules  1,  3  (234,  236),  as 
to  how  matters  may  be  denied  in  certain 
actions  where  the  writ  is  specially  in- 
dorsed under  Order  III.,  rule  6.  And  as 
to  a  provision  that  the  claim  of  the 
opposite  party  to  claim  as  a  trustee  in 
bankruptcy,  a  trustee  generally,  an 
executor,  or  in  any  other  representative 
or  other  aforesaid  capacity,  must  be 
denied  specially,  see  Order  XXI.,  rule  6 
(238).  The  alleged  constitution  of  any 
partnership  firm,  if  denied,  must  also  be 
denied  specially.  lb.  No  denial  or  de- 
fence shall  be  necessary  as  to  damages 
claimed  or  their  amount,  but  they  shall 
be  deemed  to  be  put  in  issue  in  all  cases 
unless  expressly  admitted.  Order  XXI., 
rule  4  (237).  Where  the  Ck>urt  or  judge 
is  of  opinion  that  any  allegations  of  fact 
denied  or  not  admitted  by  the  defence 
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the  defence,  it  should  be  pleaded  in  the  defence,  and  if  sach  payment  into 
Court  is  made  in  satisfaction  of  any  claim  or  cause  of  action  it  should  be 
BO  stated  in  the  defence  (x).  The  defence  must  be  marked,  indorsed,  and 
signed  in  the  manner  that  has  been  described  to  be  necessary  in  the  case  of 
a  statement  of  claim. 

On  the  defence  being  delivered,  the  plaintiff  may,  if  necessary,  deliver  Reply. 
a  further  pleading  (y).    This  pleading,  which  is  termed  the  reply,  must,  Time  for 
unless  the  time  is  extended  by  consent  or  by  the  order  of  the  Court  or  a  ^^^^^^^'T  ^^' 
judge,  be  delivered  within  six  days  after  the  defence,  or  the  last  of  the 
defences,  has  been  delivered  (2;).    Where  a  counterclaim  is  pleaded,  a  reply 
thereto  shall  be  subject  to  the  rules  applicable  to  statements  of  defence  (a). 
Moreover,  any  person  named  in  a  defence  as  a  party  to  a  counterclaim  may 
•deliver  a  reply  within  the  time  within  which  he  might,  if  the  claim  against 
him  had  been  made  not  by  way  of  counterclaim,  but  in  a  cross  action,  and 
be  had  had  a  statement  of  claim  delivered  to  him  at  the  time  he  was  served 
with  the  defence,  have  delivered  his  defence  (ft). 

A  plaintiff  who  has  had  delivered  fo  him  a  defence  alleging  a  ground  of  ConfeaBion 
defence  which  has  arisen  after  the  commencement  of  the  action,  or  a  further  ®^  defence, 
defence  containing  a  similar  allegation,  may  deliver  a  confession  of  such 
ground  of  defence,  and  may  thereupon  obtain  judgment  for  his  costs  up«to  Costs, 
the  time  of  the  pleading  of  such  ground  of  defence,  unless  the  Court  or  a 
judge  shall,  either  before  or  after  the  delivery  of  such  confession,  otherwise 
order  (c). 

No  pleading  subsequent  to  a  reply  other  than  a  joinder  of  issue  can  be  Subsequent 
pleaded  without  leave,  and  then  shaJl  be  pleaded  only  upon  such  terms  as  pleadings, 
the  Court  or  a  judge  may  think  fit  (d).    As  soon  as  any  party  has  joined 
issue  upon  the  preceding  pleading  of  the  opposite  party  simply,  without 
adding  any  further  or  other  pleading  thereto,  or  has  made  default  by  not 


ought  to  have  been  admitted,  the  Court 
or  a  judge  may  make  such  order  as  shaU 
be  just  with  respect  to  any  extra  costs 
occasioned  by  their  having  been  denied 
or  not  admitted.  Order  XXI.,  rule  9 
(242). 

(x)  Order  XXII.,  rule  2  (256).  Ab  to 
payment  into  Court,  and  tender  by  act 
in  Court  in  salvage  suits,  see  if^fra, 
p.  407. 

(y)  No  new  assignment  may  now  be 
used  ;  but  whatever  was  formerly  alleged 
by  new  assignment  may  be  introduced 
by  amendment  of  the  statement  of  claim 
or  by  way  of  reply.  Order  XX I  XL,  rule 
6  (281).  As  to  plying  in  the  reply  any 
defence  arising  to  a  set-off  or  counter- 
claim subsequently  to  the  time  when  the 
defence  was  delivered,  see  Order  XXIV., 
rule  1  (282).  A  further  reply  may  be 
delivered  with  respect  to  any  ground  of 
defence  to  a  set-off  or  counterclaim 
arising  after  reply  delivered.  Order 
XXIV.,  rule  2  (283). 

(«)  Order  XXIII.,  rule  1  (276) ;  Order 
LXIV.,  rules  7—9  (967—969).  See  also 
Order  XIX.,  rule  8  (204).    This  pleading 


may  of  course  join  issue  upon  the  defence 
or  any  part  of  it.  As  to  the  effect  of  a 
joinder  of  issue,  see  Order  XIX.,  rule  18 
(214).  A  specimen  form,  showing  the 
manner  in  which  a  reply  is  to  be  headed, 
&C.,  is  given  in  Appendix  E.  to  the  E.  S.  C. 
of  1883.  The  observations  above  made 
with  regard  to  the  forms  of  statements  of 
claim  and  defence,  and  as  to  pleading 
generaUy,  apply,  as  far  as  may  be,  to 
replies  and  all  subsequent  pleadings. 

(a)  Order  XXlIf.,  rule  4  (279).  As  to 
a  counterclaim  raised  in  the  reply,  see 
Henton,  Olhb»  ^  Co,  v.  Neville  S^  Co,, 
C.  A.,  [19001  2  Q.  B.  181.  See  Rumley 
V.  Winn,  22  Q.  B.  D.  265,  where  a  Divi- 
sional Court  of  the  Queen's  Bench  Division 
decided  that  in  similar  cases  in  that 
Division  the  time  within  which  the  reply 
should  be  delivered  was  twenty-one  days, 
the  longer  of  the  times  mentioned  in 
Order  XXIII.,  rule  I  (276),  and  Order 
XXI.,  rule  6  (239). 

(ft)  Order  XXI.,  rule  14  (247).  See  Ih„ 
rule  II  (244,  245). 

(<0  Order  XXIV.,  rule  3  (284). 

(<0  Order  XXIII.,  rule  2  (277). 
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delivering  within  the  period  allowed  for  that  purpose  any  subsequent 
pleading  after  the  defence,  the  pleadings  as  between  such  parties  shall  be 
deemed  to  be  closed,  and  all  the  material  statements  of  fact  in  the  pleading 
last  delivered  shall  be  deemed  to  have  been  denied  and  put  in  issue  {e).  The 
first  pleading  after  the  reply  is  termed  the  rejoinder,  the  next  the  sur- 
rejoinder ;  and  the  following  pleadings  are  termed  respectively  the 
repHcation,  the  surreplication,  the  rebutter,  and  the  surrebutter. 

Four  days  after  the  delivery  of  the  reply,  or  any  subsequent  pleading, 
are,  unless  the  time  is  extended,  allowed  for  delivering  the  next  pleading  (/). 
The  Court  looks  with  disfavour  upon  protracted  pleadings,  and  in  practice 
the  pleadings  seldom  extend  beyond  the  reply  (^). 


(<?)  Order  XXIII.,  rule  5  (280)  ;  Order 
XXVII.,  rule  13  (306). 

(/)  Order  XXIII.,  rule  3  (278).  Sun- 
day, Christmas  Day,  and  Good  Friday 
are  not  to  be  reckoned  in  the  computation 
of  these  four  days  f Order  LXIV.,  rule  2 
(962)  ) ;  and  where  tne  four  days  expire  on 
tiunday,  Christmas  Day,  or  Good  Friday, 
it  would  seem  that  the  pleading  mBj  be 
delivered  on  the  day  on  which  the  offices 
shall  next  be  open.  See  Order  LXIV., 
rule  3  (963). 

(^)  The  forms  of  pleadings  given  in  the 
Appendix  to  this  work  illustrate  the 
system  of  pl«uling  adopted  in  the  Admi- 
ralty Division,  under  the  rules  now  in 
force  in  the  High  Court  of  Justice.  It 
would  be  out  of  place  here  to  attempt  to 
consider  at  length  the  principles  of  the 
system  of  pleading  which  prevailed  in  the 
Court  of  Admiralty  before  the  Judicature 
Acts  ;  but,  having  regard  to  the  fact  that 
where  no  other  provision  is  made  by  the 
Judicature  Acts,  or  the  rules  under  them, 
the  present  practice  and  procedure  stiU 
remains  in  force  (Order  LXXIL,  rule  2 
(1044),  it  may  be  convenient  in  the 
existing  dearth  of  authority  as  to  how 
far  the  old  rules  of  pleading  in  Admiralty 
before  1875  have  been  altered  by  the 
Eules  of  1875  or  1883,  to  call  attention 
to  a  few  of  the  rules  on  the  subject  laid 
down  in  some  of  the  recently  reported 
cases,  more  especially  as  in  practice  the 
same  principles  continue  to  be  followed 
in  the  Admiralty  Division.  Under  the 
system  formerly  in  use  it  was  necessary 
that  the  pleadings  should  be  so  framed 
as  to  assist  not  only  the  adverse  party  in 
his  statement  of  the  case,  but  also  the 
Court  in  investigating  the  truth  between 
the  litigants.  The  Why  Not,  L.  R.  2 
A.  &  E.  265.  Thus  it  was  required  that 
the  petition  of  the  plaintiff  should  set 
out  all  the  facts  upon  which  he  rested  his 
case.  It  was  important  that  the  facts 
should  be  correctly  alleged,  for  the  Court 
adhered  to  the  rule  of  proceeding  secundum 
allegata  et  probata,  and  a  plaintiff  who 
failed  to  establish  the  case  set  up  in  his 
petition  would  not  be  allowed  to  take  the 
benefit  of  another  state  of  facts.  In  a 
cause  of  collision,  therefore,  the  plaintiff 


might  be  unable  to  recover  if  he  failed  to 
establish  the  case  set  up  by  his  petition, 
although   he   might   establish  upon  the 
evidence  a  perfectly  good  case.    Thus,  in 
a  case  where  the  plaintiff,  in  a  damage 
cause,  alleged    in  his  petition   that  the 
collision  was  wholly  caused  by  the  defen- 
dant's vessel  starboarding  her  helm,  it  was 
held  that  although  the  plaintiff  was,  on 
the  true  state  of  facts,  entitled  to  recover, 
yet  that  he  was  barred  from  recovering, 
because  the  starboarding  of  the  helm  of 
the  defendant's  vessel  was   not  proved. 
Tfte  Ann,    Lush.   55.     See    77i€    North 
American,    Swa.    858 ;     The    Hatwell, 
Br.  &  L.  247.     See   also   Hie  Hochung 
and  Lapioing,  7  App.  Cases  512.    So  also 
the  plaintiff,  in  a  damage  suit,  was  bound 
tpecijlcally  to   allege   in   his    pleadings 
upon  what  particular  acts  of  negligence 
on  the  part  of  the  defendtmt's  servants 
he  intended  to  rely,  it  not  being  sufficient 
for    him    to     have    alleged    negligence 
generally,    under   which    the   particular 
acts  in  question  might    be  included,  as 
by  so  doing   the   defendant  was   likely 
to  be  misled,  and  be  prevented  from  being 
prepared  to  meet  the  real  case   against 
him.     T/te  Marpesi/i,  L.  R.  4  P.  C.  212. 
But  in  a  damage  to  cargo  suit  it  was  not 
incumbent  on  the  plaintiff  to  set  out  in 
his  petition  the  particular  acts  by  which 
the  damage  was  caused.      The  Freedom, 
L.  R.  2  A.  &  E.  346.    The  particularity 
required   in    the  statement  of  the  facts 
depended  of  course  upon  the  circumstances 
within  the  knowledge   of  the  plaintiff. 
Where  a  collision  takes  place  in  darkness 
important    facts,  which    bear  upon   the 
collision  taking  place  on  board  one  ship, 
may  be  unknown  on  board  the  other,  and 
in  such  cases  all   reasonable  indulgence 
was  extended  to  the  party  who  pleaded 
the   facts   according   to  his  knowledge. 
TIte  SchuxUhe,  Swa.  523;  Ths  England, 
6  No.  Ca.  173.    Where  the  plain tifb,  in  a 
cause  of  collision,  alleged  in  their  petition, 
in  two  separate  articles,  that  the  helm  of 
the  defendant's  vessel  was  not  duly  ported, 
and  was  improperly  starbofljxled,  the  find- 
ing of  the  Court  was  that  the  collision 
was  occasioned  by  the  helm  of  the  defen- 
dant's vessel  not  having  been  duly  put  to 
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A  farther  and  better  statement  of  the  nature  of  the  claicn  or  defence,  or  Particulars 
further  and  better  particulars  of  any  matters  stated  in  any  pleading,  may  ^^f^^^ 


port,  and  it  wns  held  that  the  finding  was 
sufficient  to  enable  the  plain tifb  to  recover. 
TJie  Amalia,  Br.  &  L.  311.  The  foUowing 
passage  from  the  judgment  of  Lord 
King»lown  in  that  case,  Br.  &  L.  314, 
deserves  attention  ;  it  seems  to  show  a 
slight  inclination  to  modify  the  rigour  of 
previous  decisions  :  "  It  is  of  great  impor- 
tance to  the  due  administration  of  justice 
that  parties  who  Reek  relief  in  the  Court 
of  Admiralty  should  state  the  injury  of 
which  they  complain  with  sufficient  clear- 
nef*s  and  accuracy  to  enable  their  adver- 
saries to  know  the  case  which  they  have 
to  meet,  and  to  prepare  their  defence 
accordingly;  and,  when  the  plaintiffs 
aUegations  have  been  such  as  to  mislead 
his  opponent  upon  this  essential  matter, 
it  has  been  held  that  the  plaintiff  was  not 
entitled  to  recover.  As  to  matters  which 
have  taken  place  on  board  his  own  ship, 
he  is  enabled  to  speak,  and  is  reasonably 
required  to  speak,  with  precision  and  cer- 
tainty ;  with  respect  to  what  has  been 
done  on  board  his  adversary's  ship,  he  c»n 
in  many  cases,  probably  in  most  cases, 
speak  of  what  was  done  only  by  inference." 
It  is  not  essential  that  the  plaintiff,  in  a 
collision  case,  should  prove  all  the  facts 
set  out  in  his  petition ;  if  he  proves  the 
material  part  of  the  case  alleged,  that  will 
be  sufficient.  See  The  Despatch^  Lush. 
98  ;  77m?  Lady  Ann,  7  No.  Ca.  370 ;  The 
England,  6  i*.  171.  Where  the  plaintiff 
alleged  that  the  defendant's  ship  was 
solely  and  entirely  to  blame,  that  did  not 
prevent  the  plaintiff  recovering  half 
damages,  if  it  should  be  found  that  both 
ships  were  to  blame.  The  Eant  Lothian, 
Lush.  241.  The  plaintiff  was  required  to 
allege  all  the  material  facts  in  his  petition. 
New  matter  of  a  separate  and  distinct 
character  from  what  is  alleged  in  the 
petition;  unless  it  was  in  answer  to  new 
matter  alleged  by  the  defendant,  would 
not  ordinarily  be  allowed  to  be  set  out  by 
the  plaintiff  in  his  subsequent  pleadings. 
TIte  Bothnia,  Lush.  52.  "  It  may  occa- 
sionally happen  that  difficulty  will  arise 
in  attempting  to  decide  what  is  strictly 
in  the  nature  of  a  reply,  and  what  ought 
to  have  been  stated  in  the  first  instance. 
It  was  considered,  as  a  general  rule  for 
the  guidance  of  practitioners,  that  what- 
ever was  pleaded  in  the  nature  of  a  reply 
must  be  either  in  contradiction  of  what 
was  alleged  in  the  answer  or  explanatory 
of  averments  in  the  defence,  or  else  neces- 
sary to  corroborate  the  original  state- 
ments in  the  cause."  Per  Dr.  Lushington, 
The  Anna  and  Jane,  2  W.  Bob.  104.  But 
where  facts  came  to  the  knowledge  of  the 
plaintiff,  after  the  filing  of  the  petition, 
the  Court  would  allow  them  to  be  pleaded. 
The  Schwalbe,  Swa,  623  ;  The  Hebe,  2 
W.  Rob.  146  ;  The  Aurora,  1  W.  Bob.  325. 
In  a  bottomry  suit  it  was  not  necessary 
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as  a  general  rule  for  the  bondholder  to  pl«M*ingB. 
set  out  all  the  circumstances  attending 
the  execution  of  the  bond.  He  might 
content  himself  with  setting  up  a  prima 
facie  case.  Tfie  Mary  Ann,  4  No.  Ca.  376. 
According  to  the  general  practice  of  the 
Court,  at  least  in  cases  of  collision,  aver- 
ments as  to  the  extent  of  damage  sustained 
were  not  allowed  to  be  set  out  in  the 

?8tition.  Tlie  George  Arkle,  Lush.  222 ; 
he  Speculator,  12  Jur.  546.  The  decision 
of  another  tribunal  on'  the  facts  in  issue 
could  not  be  introduced  into  the  plead- 
ings, unless  it  could  properly  be  relied 
on  as  a  judgment  in  the  nature  of  an 
estoppel.  The  Clarence,  1  Spks.  208 ; 
The  Sylph,  L.  R.  2  A.  &  E.  24.  See  also 
The  Antilope,  L.  R.  4  A.  &  B.  33  ;  Tlie 
Jhie  Clieeehi,  L.  R.  4  A.  &  E.  35,  n.  See 
The  George  Gordon,  32  W.  R.  596.  Con- 
clusions of  law  could  not  be  stated  in  the 
petition.  7%/^  Peerless,  Lush.  103.  But 
in  a  bottomry  suit  the  existence  of  a  law 
at  a  foreign  port  might  be  properly  pleaded 
as  a  material  fact  to  support  an  allegation 
that  the  agreement  was  to  make  advances 
on  the  credit  of  the  ship.  The  existence 
of  such  a  law  is  so  general  in  foreign 
countries  that  it  has  been  laid  down  that 
the  Court  would  assume  the  existence  of 
such  a  law  at  a  foreign  port  unless  the 
defendant  expressly  alleged  in  his  plead- 
ings that  such  a  law  did  not  prevail.  The 
Laurel,  Br.  &  L.  191. 

All  the  material  facts  alleged  in  the 
petition  intended  to  be  denied  were  re- 
quired to  be  traversed  by  the  auMwer,  but 
if  conclusions  of  law  were  stated  in  the 
petition,  they  need  not  have  been  tra- 
versed. Tfis  Glaxgow  Packet,  2  W.  Rob. 
308  ;  The  Armadillo,  1  W.  Rob.  257  ;  77«? 
Peerless,  Lush.  103  ;  but  see  T^ie  Laurel, 
supra.  All  the  essential  facts  relied  upon 
by  the  defendant  were  requir«  d  to  be  set 
out  in  the  answer.  Tfte  Virgil,  2  W.  Rob. 
204  ;  T/ie  Speed,  Ih.  227  ;  Tiie  Ironmaster, 
6  Jur.  N.  S.  782.  "  Now  I  apprehend 
that  no  absolutely  new  matter,  that  is, 
matter  of  a  separate  and  di^ttinct  character 
from  that  which  is  alleged  in  the  answer, 
ought  to  be  pleaded  in  a  rejoinder,  unless 
indeed  such  new  matter  has  come  to  the 
knowledge  of  the  party  pleading  for  the 
first  time  since  the  original  answer  was 
given  in.  Subsidiary  matter  in  support 
of  the  original  defence  may  be  alleged 
under  a  great  variety  of  circumKtances." 
Per  Dr.  Lushington,  The  Hebe,  2  W.  Rob. 
152.  But  where  the  onus  of  proof  was  on 
the  plaintiff,  and  the  plaintiff  failed  to 
prove  his  case,  the  defendant,  even  though 
he  might  have  alleged  facts  in  his  answer, 
all  of  which  he  failed  to  prove,  was  en  tilled 
to  succeed  ;  in  such  cases  an  allegation 
of  the  mode  in  which  the  injury  occurred, 
made  by  «vay  of  answer  to  the  petition, 
did  not  narrow  the  issue  down  to  the 
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in  all  cases  be  ordered  by  the  Court  or  judge  upon  such  terms  as  to  costs 
as  may  be  just  (A). 

Extensive  powers  of  amending  indorsements  and  pleadings  are  given 
by  the  Rules  of  Court  now  in  force  (t).  Not  only  may  the  Court  or  judge 
at  any  stage  of  the  proceedings  allow  either  party  to  amend  or  alter  his 
indorsement  or  pleadings  in  such  manner  and  on  such  terms  as  may  be 
just,  and  so  that  all  such  amendments  be  made  as  may  be  necessary  for 


particular  facts  aUeged  by  the  defendant. 
The  Edit  Lothian,  Lash.  241.  A  defen- 
dant in  a  damage  suit  was,  however,  not 
aUowed  to  rely  on  a  simple  negative. 
It  was  incumbent  on  him  to  state 
the  circumstances  relating  to  the 
collision.  The  Why  Not,  L.  R.  2 
A.  &  E.  265.  As  to  pleading  the  defence 
of  inevitable  accident,  see  Tfis  JB,  Z., 
33  L.  J.  Adm.  200;  The  England, 
6  No.  Ca.  170,  176. 

Where,  in  a  damage  cause,  one  party 
intended  to  impute  misconduct  to  the 
other,  or  to  charge  the  other  with  non- 
obeervance  of  the  sailing  rules,  that  was 
required  to  be  distinctly  alleged  in  the 
pleadings.  The  Ebenezer,  2  W.  Rob.  209  ; 
The  Exeter,  2  C.  Rob.  261 ;  T!i£  Bothnia^ 
Lush.  52.  Under  a  simple  traverse  of 
salvage  services  wilful  misconduct  of  sal- 
vors could  not,  but  negligence  mif;ht  be 
proved.  The  Minnehaha,  Lush.  335.  Where 
the  plaintifEs  in  a  suit  of  salvage  against 
ship  and  cargo,  having  accepted  a  sum 
out  of  Court  in  satisfaction  of  their 
claim  against  the  shipowner,  continued 
the  proceedings  against  the  cargo,  and 
pleaded  in  their  petition  the  amount 
they  had  paid  the  shipowner,  the  Court 
held  that  the  amount  so  paid  ought  not 
to  have  been  stated  in  the  petition,  and 
ordered  the  petition  to  be  reformed. 
Tlie  Due  Checchi,  L.  R.  4  A.  &  E.  35,  n. 
The  defendants  in  a  salvage  suit  were,  how- 
ever, allowed  to  state  in  their  answer  any 
amount  they  had  by  the  decree  of  a 
competent  Court  paid  as  salvage  re- 
muneration for  services  renderai  by 
parties  not  before  the  Court  to  the 
property  proceeded  against  on  the  same 
occasion  on  which  the  plain tiffis  claimed 
to  have  rendered  salvage  services,  such  a 
statement  being  relevant  to  the  matters 
in  issue  in  the  suit.  Hie  Antilope, 
L.  R.  4  A.  &  E.  33.  In  a  wages  cause, 
the  defendant,  if  he  relied  on  the  mis- 
behaviour or  desertion  of  the  plaintiff, 
was  required  to  plead  that  specially.  27/« 
Duchess  of  Kent,  1  W.  Rob.  284  ;  Tlie 
Exeter,  2  C.  Rob.  261  ;  The  Two  Sieters,  2 
W.  Rob.  125;  The  John  Knox,  16  Jur. 
1161.  The  nature  of  the  defence  in  a 
bottomry  suit  had  to  be  distinctly  stated 
in  the  answer ;  for  instance,  a  defence 
by  the  owners  of  cargo  that  the  bond  was 
void  for  want  of  communication  with 
them,  was  required  to  be  speciaUy 
pleaded.  The  Olivier,  Lush,  484  ;  see 
TJie  Royal  Arch,  Swa.  281  ;  TJte  Bona- 


parte, 8  Moo.  P.  C.  C.  460.  A  defendant 
in  a  damage  cause  intending  to  claim 
exemption  from  liability  on  the  ground 
that  a  licensed  pilot,  whose  employment 
was  compulsory  by  law,  was  in  charge  of 
the  ship,  and  occasioned  the  collision, 
was  bound  to  aUege  in  his  answer  the 
facts  which  raised  this  defence.  The 
Canadian,  1  W.  Rob.  343  ;  7%^?  NoHh^ 
ampton,  1  Spks.  155,  n.  The  Court  would 
not  allow  an  aUegation  raising  such  a 
defence  to  be  added  at  the  hearing.  The 
Al/iamhra,  Br.  &  L.  286.  Where  the  de- 
fendants, in  a  damage  suit,  rested  their 
defence  on  the  ground  that  the  collision 
was  attributable  to  the  wilful  misconduct 
of  their  own  master,  the  facts  were  stated 
by  them  in  their  answer.  The  Seine,  5 
Jur.  N.  S.  299  ;  see  T/m  Ruby  Queen, 
Lush.  266.  As  to  pleading  a  set-off,  see 
The  airittina,  6  M.  P.  C.  C.  371.  Admis- 
sions by  the  plaintiff's  crew  as  to  the 
circumstances  of  the  collision  could  not 
be  pleaded.  The  Foyle,  Lush.  10.  See 
T%e  Europa,  13  Jur.  856.  As  to  how  a  de- 
fendant defending  a  salvage  suit  against 
rival  salvors  ought  to  frame  his  defence, 
see  Tlie  Kathleen,  L.  R.  4  A.  &  £.  269. 
It  has  been  ruled  that  under  the  practice 
in  force  since  October,  1883,  a  defendant 
in  a  damage  cause  must^  if  he  relies  upon 
the  defence  that  the  collision  was  caused 
by  the  other  vessel  giving  his  vessel  a  foul 
berth,  plead  the  same.  Hie  Annot  Lyle, 
July  il,  1885.  So  also  compulsory  pilot- 
age must  still  be  pleaded.  The  European, 
March  16,  1885. 

(/O  Order  XIX.,  rule  7  (203).  See  Tfie 
Rory,  7  P.  D.  117.  It  is  provided  by 
Order  XIX.,  rule  8  (204),  that  the  party 
at  whose  instance  particulars  have  been 
ordered  under  a  judge's  order  shaU,  unless 
the  order  otherwise  provides,  have  the 
same  time  for  pleading  after  the  delivery 
of  the  particulars  that  he  had  at  the 
return  of  the  summons,  but  that  in  all 
other  respects  an  order  for  particulars 
shall  not,  unless  the  order  otherwise  pro- 
vides, operate  as  a  stay  of  proceedings, 
or  give  any  extension  of  time. 

(i)  The  time  of  the  long  vacation  in 
any  year  before  the  1st  October  shall  not 
be  reckoned  in  the  computation  of  the 
times  allowed  for  amending  any  plead- 
ing, unless  otherwise  directed  by  the 
Court  or  a  judge.  Order  LXIV.,  rule  5 
(965).  R.  S.  C,  Nov.  1900,  rule  11,  and 
gupi'a,  p.  342,  n.  (//). 
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determining  the  real  questions  in  controversy  between  the  parties  (k\  but 
the  plaintiff  may,  without  leave,  amend  his  statement  of  claim  once  at  any 
time  before  the  expiration  of  the  time  limited  for  reply  and  before  replying, 
and  the  defendant  having  a  set-off  or  counterclaim  may,  without  leave, 
once  amend  his  set-off  or  counterclaim  at  any  time  before  the  expiration 
of  the  time  allowed  him  for  answering  the  reply  and  before  such  answer  (1) . 
Whenever  any  indorsement  or  pleading  is  amended,  the  amended  indorse- 
ment or  pleading  must  be  delivered  to  the  opposite  party  within  the  time 
allowed  for  amending  the  same  (m). 

If  any  matter  in  any  indorsement  (n)  or  pleading  is  unnecessary  or   ^^^^ 
scandalous,  or  may  tend  to  prejudice,  embarrass,  or  delay  the  fair  trial   strikeout 
of  the  action,  it  is  open  to  the  adverse  party,  at  any  stage  of  the  pro-   or  amend 
oeedings,  to  apply  to  the  Court  or  a  judge  by  notice  or  summons  for  an   ^      ^^'^^ 
order  to  strike  out  or  amend  such  matter,  and  on  the  hearing  of  the 
application  the  order  applied  for  may  be  made,  and,  in  the  discretion  of 
the  Conrt  or  a  judge,  the  costs  of  the  application  may  be  ordered  to  be 
paid  as  between  solicitor  and  client  (p). 

Similarly  the  Court  or  a  judge  may  order  any  pleading  to  be  struck 
out  on  the  ground  that  it  discloses  no  reasonable  cause  of  action  or  answer, 
and  in  any  such  case^  or  in  case  of  the  action  or  defence  being  shown  by 
the  pleadings  to  be  frivolous  or  vexatious,  the  Court  or  judge  may  order 


(*)  Order  XXVIII,,  rule  1  (309).  See 
also  lb.,  rule  6  (314) ;  and  rule  12  (320). 
Any  order  for  leave  to  amend,  if  not  acted 
upon  within  any  time  limited  by  the  order, 
or,  if  no  time  is  limited,  within  fourteen 
days  from  the  date  of  the  order,  becomes 
ipso  facto  void,  unless  the  time  is  extended 
by  the  Court  or  a  judge.  Order  XXVI II., 
rule  7  ('315).  A  note  or  memorandum  of 
the  order  for  making  the  amendment, 
signed  by  the  judge  or  the  registrar,  is 
sufficient  authority  for  the  amendment, 
unless  the  judge  or  registrar  otherwise 
directs.    Order  LIL,  rule  14  (709). 

(Z)  Order  XXVIII.,  rules  2, 3  (310,  311). 
The  same  rules  make  provision  for  similar 
amendments  being  inade  in  cases  where 
no  defence  has  been  delivered,  and  no 
reply  has  been  delivered,  within  four 
weeks  from  appearance  and  twenty -eight 
days  from  reply.  But  it  seems  doubtful 
whether  these  latter  provisions  apply  to 
Admiralty  actions  in  rem^  because  the 
times  allowed  for  amendment  are  incon- 
sistent  with  the  times  allowed  for  the 
delivery  of  pleadings  in  such  actions. 
Where  any  party  has  amended  his  plead- 
ing under  either  of  the  above  rules,  the 
opposite  party  may,  within  eight  days 
after  the  delivery  to  him  of  the  amended 
pleading,  apply  to  the  Court  or  a  judge 
to  disaUow  the  amended  pleading :  and 
the  Court  or  a  judge  may,  if  satisfied  that 
the  justice  of  the  case  requires  it,  disallow 
the  pleading,  or  aUow  it  subject  to  such 
terms  as  to  costs  or  otherwise  as  may  be 
just.  OrderXXVIII.,  rule4  (312).  The 
costs  of  any  such  amendment  are  to  be 
borne  by  the  party  making  the  same, 


unless  the  Court  or  a  judge  shall  other- 
wise order.  Order  XXVIII.,  rule  13 
(321).— By  Order  XXVIII.,  rule  5  (313), 
the  opposite  party  must  plead  to  the 
amended  pleading,  or  amend  his  pleading 
within  the  time  he  then  has  to  plead,  or 
within  eight  days  of  the  delivery  of  the 
amendment,  whichever  shall  last  expire  ; 
and  in  case  the  opposite  party  has  already 
pleaded  before  the  delivery  of  the  amend- 
ment, and  does  not  duly  plead  again,  or 
amend,  he  shall  be  deemed  to  rely  on  his 
original  pleading  in  answer  to  the 
amendment. 

(//*)  Order  XXVIII.,  rule  10  (318). 
Amendments  which  do  not  require  the 
insertion  of  more  than  144  words  in  one 
place,  and  are  not  so  numerous  or  of  such 
a  nature  that  the  making  of  them  in 
writing  would  render  the  amended  plead- 
ing difficult  or  inconvenient  to  read,  may 
be  made  by  written  alterations  on  the 
copy  of  the  pleading  which  has  been 
delivered,  but  all  other  amendments  must 
be  made  by  delivering  a  print  of  the 
document  as  amendecL  Order  XXVIII., 
rule  8  (316).  As  to  marking  amendments 
with  the  date  of  the  order,  if  any,  under 
which  the  amendment  was  made,'  and  the 
date  of  the  amendment,  see  lb.,  rule  9 
(317). 

(»)  The  indorsement  on  a  writ  specially 
indorsed  under  Order  III.,  rule  6,  is  to  be 
deemed  a  statement  of  claim.  Order  XX., 
rule  1  (a)  (22.5). 

(o)  Order  XIX.,  rule  27  (223).  "No 
technical  objection  shaU  be  raised  to  any 
pleading  on  the  ground  of  want  of  form." 
Order  XIX.,  rule  26  (222). 
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Delivery  of 


tor  the  use  of 
the  Court. 


Usual  mode 
of  printing 
the  prelimi- 
nary acts  and 
pleadings. 


the  action  to  be  stayed  or  diBmissed  (;?),  or  judgment  to  be  entered 
accordingly,  as  may  be  jast(}). 

Order  XXXVI.,  rule  30,  of  the  Rules  of  Court  now  in  force  provides 
that  the  solicitor  for  the  party  entering  the  trial  shall  deliver  to  the 
proper  officer  two  copies  of  the  whole  of  the  pleadings.  Such  copies  shall 
be  in  print,  except  as  to  such  parts  of  the  pleadings  as  are  allowed  to  be 
in  writing  (r).  It  would  seem  that  by  "  the  proper  officer  "  is  meant  one 
of  the  clerks  at  the  principal  registry,  if  the  action  is  proceeding  in 
London,  or  in  the  case  of  actions  proceeding  in  a  district  registry,  one  of 
the  clerks  in  such  district  registry  (s).  Where  the  action  is  proceeding  in 
a  district  registry,  the  pleadings,  a  reasonable  time  before  the  hearing  of 
the  action,  are  forwarded  by  the  district  registrar  to  the  principal  registry. 
It  is  the  practice  for  the  party  delivering  the  two  copies  to  which 
Order  XXXVI.,  rule  30,  refers,  to  deliver  at  the  same  time  and  to  the 
same  officer  eight  similar  copies  of  the  pleadings  for  the  use  of  the  elder 
brethren  of  the  Trinity  House,  the  r^strar,  and  other  officers  of  the 
Court.  It  is  usual  for  the  judge  and  the  elder  brethren  to  read  the 
pleadings  before  the  hearing,  and  if  the  pleadings  are  not  delivered  in  due 
time  (t)f  the  Court,  in  its  discretion,  may  adjourn  the  hearing  at  the  cost 
of  the  party  in  default  (t^).  In  actions  of  damage,  together  with  the 
copies  of  pleadings  deposited  in  the  registry  there  should  be  deposited  by 
the  party  placing  the  cause  on  the  list  for  hearing  the  same  number  of 
copies  of  the  preliminary  acts  (a;). 

It  is  usual  in  damage  cases  for  the  preliminary  acts  of  both  parties  to  be 
printed  in  parallel  colunms,  and  on  the  same  paper,  and  with  the  same 
paging  as  the  pleadings,  and  both  in  damage  and  all  other  cases  it  is  found 
convenient  for  the  whole  of  the  pleadings  to  be  printed  by  the  plaintiff  or 


{p)  See  59  &  60  Vict.  c.  61,  The  Vexa- 
tious Actions  Act,  1896. 

(g)  Order  XXV.,  rule  4  (288).  AppU- 
cations  under  this  order  are  not  intended 
to  take  the  place  of  demurrers  where 
there  is  any  question  of  law  to  be 
ai'gued,  but  are  only  intended  to  get  rid, 
in  plain  and  obvious  cases,  of  pleadings 
which  show  no  reasonable  cause  of  action 
or  defence.  Hvbbuck  v.  Wilkirutony  [18991 
I  Q.  B.  86,  91  ;  Parsons  v.  BuHm,  W.N. 
1883,  p.  215.  See  Bnrttall  v.  Beyfwt,  26 
Ch.  L).  35  ;  Batthyany  v.  Walford,  32 
W.  R.  379  ;  Oroxrenor  v.  WhUe,  38  W.  E. 
201. 

(r)  Order  XXXVI.,  rule  30  (454). 
Pleadings  which  contain  less  than  ten 
folios  may  be  printed  or  written.  Order 
XIX.,  rule  9  (205).  It  is  a  frequent  prac- 
tice, iay  which  expense  is  saved,  for  aU 
the  pleadings  to  be  printed  at  one  time 
and  paged  continuously,  written  copies 
being  delivered  to  the  parties  when  neces- 
sary in  the  first  instance,  and  the  whole 
of  the  printing  being  done  at  the  close  of 
the  pleadings  by  the  order  of  the  plain- 
tifTs  solicitor,  who  receives  from  the 
defendant's  solicitor  the  defendant's  pro- 
portion of  the  costs  of  printing.  Accord- 
ing to  the  former  practice,  if  the  party 
wished  it,  he  might  have  any  original 


proceedings  which  had  been  filed  collated 
with  the  proof-sheets  in  the  registry.  If 
this  was  done  by  the  clerk  of  the  solicitor, 
the  fee  pavable  in  the  registry  was  10«. 
per  sheet  demy  of  printed  matter  ;  if  it 
was  done  wholly  in  the  registry,  the  fee 
was  H.  per  sheet  demy.  The  new  S.  C. 
Fees  Order,  Jan.,  18>4,  apparently 
abolishes  these  fees,  and  contains  no 
provisions  on  this  subject. 

U)  See  Order  LXXL,  rule  1  (1041). 

{t}  It  is  the  practice  to  deliver  the  ten 
copies  as  soon  as  possible  after  the  plead- 
ings have  been  closed,  but  'in  all  cases 
they  should  reach  the  principal  registry 
at  least  two  clear  days  before  the  day 
appointed  for  the  hearing.  [See  7%e 
PriTwe  Soltykqf,  July  9, 1888.  ]  On  taxa- 
tion, a  charge  of  2d.  per  folio  on  the 
lower  and  Sd.  per  folio  on  the  higher  scale 
is  allowed  on  four  copies  where  the  Court 
is  assisted  by  Trinity  Masters,  and  on  ttvtt 
copies  (for  the  judge  and  registrar)  in 
other  cases.  This  is  in  addition  to  the 
scale  allowance  for  the  cost  of  printing, 
not  exceeding  Is.  per  folio,  with  Id.  more 
per  folio  for  extra  copies. 

(«)  Order  XXXVL,  rule  34  (458). 

(x)  See  poxt,  p.  367.  See  Tkf  Prince 
Sukykoff,  July  9,  1888 ;  and  infra, 
Chapter  Hearing. 
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other  party  placing  the  cause  on  the  list  for  heaiing,  in  continaous  order 
as  one  series  of  documents.  In  salvage  suits  it  is  usual,  if  affidavits  of 
value  have  been  filed,  to  print  them  at  the  end  of  the  pleadings. 

Before  the  coming  into  operation  of  the  Judicature  Acts  it  was  open  to  Disposal  of 
the  defendant  or  plamtiff  to  object  to  the  admissibility  of  any  pleading  of  P^/"?*^  ^^  ^^^ 
the  adverse  party  which  did  not  set  forth  sufficient  ground  of  action,  pieadinf^  in 
defence,  or  reply,  as  the  case  might  be.     The  objection  was  heard  on  actions  in 
motion  before  the  judge  in  Court,  and  the  judge  either  rejected  the  P'^*^'*^^- 
pleading,  ordered  it  to  be  amended,  or  admitted  it  to  proof.    Under  the 
Rules  of  1875  this  mode  of  procedure  was  no  longer  made  use  of,  and 
questions  of  law  were  raised  and  disposed  of  on  demurrer.    Demurrers 
are  no  longer  allowed  (^),  and  by  the  Rules  of  Court  now  in  force 
any  point  of  law    raised    by  any  pleadings   may,  by  consent  of  the 
parties,  or  on  an  order  for  the  purpose,  being  obtained  from  the  Court 
or  a  judge,  be  disposed  of  before  the  hearing  (z).    The  Rules  contain 
no  express  provision  as  to  the  manner  in  which  the  point  of  law  is  to 
be  raised  before  the  Court,  but  it  would  seem  that  it  must  be  argued  on 
motion,  and  that  notice  of  motion  must  be  given  in  the  usual  manner, 
unless  leave  to  the  contrary  be  obtained  (a).     If  in  the  opinion  of  the 
Court  or  judge  the  decision  of  such  point  of  law  substantially  disposes  of 
the  whole  action,  or  of  any  distinct  cause  of  action,  the  Court  or  judge 
may  thereupon  dismiss  the  action,  or  make  such  other  order  as  may  be 

jU8t(&). 

Default  of  Pleadiiig  in  Actions  in  personam. — Where  a  plaintiff,  in  an   Default  of 
action  in  personam^  being  bound  to  deliver  a  statement  of  claim,  does  not  JJctioM ?«" 
deliver  it  within  the  time  allowed  for  that  purpose,  the  Court  or  judge  may,  personam. 
on  the  application  of  the  defendant,  if  no  statement  of  claim  has  been 
delivered,  order  the  action  to  be  dismissed  with  costs  for  want  of  prose- 
cution, or  may  make  such  other  order  on  such  terms  as  the  Court  or  a 
judge  may  think  just  {c).    If  the  plaintiff^s  claim  be  only  for  a  debt  or  a 
liquidated  demand,  and  the  defendant  does  not,  or  any  of  the  defendants  do 
not,  within  the  time  allowed  for  that  purpose,  deliver  a  defence,  the  plaintiff 
may^  if  the  action  is  an  action  in  personam,  cause  judgment  to  be  entered 
with  costs  against  the  defendant  or  defendants  so  in  default,  in  the  same 
manner  as  if  the  defendant  had  failed  to  appear  (^.    If  the  plain titfs 


(y)  Order  XXV.,  rule  1  (285). 

(«)  lb.,  rule  2  (286).  As  to  the  pro- 
ceedings which  under  the  existing  practice 
are  iu  lieu  of  demurrers,  see  Burstall  v. 
Beyfus,  26  Ch.  D.  35  ;  BurnnMy.  Jl/wdct, 
[1899]1Q.B.  816,at  p.  821. 

(a)  Order  LIL,  rules  1  and  10  (696, 
705).  Probably,  where  an  order  is  ob- 
tained to  raise  the  question  of  law  before 
the  hearing,  it  will  be  conyenient  to 
obtain  leave  to  dispense  with  notice  of 
motion.  See  Ths  Vesta,  7  P.  D.  240,  at 
p.  241.  As  to  filing  notice  of  motion  in 
the  registry,  see  Order  LII.,  rule  10  (705). 

(«)  Order  XXV.,  rule  3  (287).  Where 
questions  of  law  were  argued  on  demurrer 
whilst  the  Rules  of  1875  were  in  force,  all 
the  facts  alleged  in  the  pleadings  in  the 


action  were  presumed  to  be  true,  and 
were  viewed  simply  with  reference  to 
their  relevancy  in  law.  It  was  also  the 
practice  of  the  Court  that  previously  to 
the  argument  the  points  of  law  relied  on  on 
each  side  were  delivered  to  the  Court  and 
the  opposite  parties.  See  I7t/!  Amut,  1 
P.  D.  253. 

(c)  Order  XXVII.,  rule  1  (294). 

(d)  Order  XXVIL,  rule  2  (295).  See 
supra,  p.  832.  Where  there  are  several 
defendants,  and  one  of  them  makes  default, 
the  plaintiff  may  enter  final  judgment 
against  the  defendant  so  making  default, 
and  issue  execution  without  prejudice  to 
his  right  to  proceed  against  the  other 
defendants.    lb,,  rule  3  (296). 
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claim  is  for  pecuniary  damages,  and  the  defendant  or  defendants,  or  any  of 
them,  do  not  deliver  a  defence  or  defences  within  the  time  allowed,  the 
plaintiff  may  cause  interlocutory  judgment  to  be  entered  against  the 
defendant  or  defendants  so  having  made  default,  and  proceed  with  his 
action  against  the  other  defendants.  If  there  are  other  defendants  in  the 
action  who  have  duly  delivered  a  defence  or  defences,  the  plaintiff  may 
proceed  with  the  action  against  them,  notwithstanding  he  has  obtained 
interlocutory  judgment  against  those  defendants  who  have  made  default 
in  pleading  {e).  Provisions  for  the  assessment  of  the  damages  in  actions 
where  interlocutory  judgment  has  been  entered  for  default  in  delivering  a 
defence  are  contained  in  Order  XXVII.,  rules  4,  5,  6  (297—299),  of  the 
Rules  of  1883,  but  such  provisions  relate  only  to  proceedings  under  writs 
of  inquiry,  and  as  it  has  always  been  the  practice  in  Admiralty  actions  for 
damages  to  be  assessed  by  the  registrar,  or  by  the  registrar  assisted  by  one 
or  two  merchants  (/),  it  would  seem  that  the  same  practice  is  still 
intended  to  prevail  in  such  actions  (j).  In  case  the  plaintiff's  claim  is  for 
a  debt  or  liquidated  demand,  and  also  for  pecuniary  damages,  and  any 
defendant  does  not  duly  deliver  his  defence,  final  judgment  may  be  entered 
in  the  manner  above  mentioned  for  the  debt  or  liquidated  demand,  and 
interlocutory  judgment  may  be  entered  for  the  damages  (A).  Wherever 
the  plaintifi's  claim  is  for  a  debt  or  liquidated  demand,  or  for  pecuniary 
damages,  and  the  defendant  delivers  a  defence  which  purports  to  offer  an 
answer  to  part  only  of  the  plaintiff's  alleged  cause  of  action,  the  plaintiff 
^^Jy  hy  leave  of  the  Court  or  judge,  if  the  unanswered  part  consists  of  a 
separate  cause  of  action,  or  is  severable  from  the  rest(«),  enter  judgment, 
final  or  interlocutory,  for  the  unanswered  part ;  but  where  there  is  a 
counterclaim  in  the  action,  execution  on  any  such  judgment  shall  not  issue 
without  leave  of  the  Court  or  a  judge  {k).  In  actions  where  the  plaintiff^s 
claim  is  neither  for  a  debt  or  a  liquidated  demand,  nor  for  pecuniary 
damages,  and  the  defendant  makes  default  in  delivery  of  his  defence,  the 
plaintiff  may  set  down  the  action  on  motion  for  judgment,  and  such 
judgment  shall  be  given  as,  upon  the  statement  of  claim,  the  Court  or  a 
judge  may  consider  the  plaintiff  to  be  entitled  to  (/).    If  the  plaintiff  does 


{e)  Order  XXVII.,  rules  4,  6  (297,  298). 

(/)  References  in  undefended  actions 
ai-e  usuaUy  to  the  registrar,  assisted  by 
one  merchant. 

iff)  See  Order  LXXII.,  rule  2  (1044)  ; 
Order  LVL,  rules  1  to  12  (838—849). 
The  provisions  in  Order  XXVII.,  rules  4, 
5,  6  (297—299),  enabling  the  Court  or  a 
judge  to  direct  the  damages  to  be  assessed 
in  any  other  mode  than  by  writ  of  inquiry, 
are,  it  is  conceived,  only  intended  to  apply 
to  actions  in  which  jurisdiction  existed  to 
issue  writs  of  inquiry  before  the  Judica- 
ture Acts,  and  where,  if  no  writ  of  inquiry 
issued,  damages  would  be  assessed  at  the 
trial  See  the  language  of  Order  XXVI  I., 
rule  6  (298),  which  is  certainly  obscure, 
but  which  seems  to  point  to  cases  where 
the  assessment  of  damages  would  in 
ordinary  course  take  place  at  the  triaL 
See    Chapter    Reoistbar    and    Meb- 


CHA17T8  ;  and  Tfte  Oertrvde,  Tlie  Baron 
Abtrdare^  13  P.  D.  105,  where  the  assess- 
ment of  damages  was  by  the  registrar  and 
mei'chants,  even  though  the  actions  in 
which  the  damages  were  so  referred  could 
not  before  the  Judicature  Acts  have  been 
brought  in  the  High  Court  of  Admiralty. 
See  a  reference  to  the  same  case  in  The 
Orwell,  13  P.  D.  80. 

(//)  Order  XXVII.,  rule  6  (299). 

[i)  As  in  the  case  of  part  of  a  debt 
or  liquidated  demand.  Order  XXVIl.. 
rule  9  (302). 

(A)  Order  XXV II.,  rule  9  (302). 

{I)  Order  XXVIL,  rule  11(804).  Where 
in  any  such  action  only  some  of  the 
defendants  are  in  default,  and  the  cause 
of  action  is  severable,  the  plaintiff  may 
either  at  once  set  down  the  action  on 
motion  for  judgment  against  the  defen- 
dants so  in  de&ult,  or  may  wait  to  do  so 
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not  deliver  a  reply,  or  anj  party  does  not,  withia  the  time  allowed  him, 
deliver  any  sabseqaent  pleading,  the  pleadings  are  then  deemed  to  be 
closed,  and  all  the  material  statements  of  &ct  in  the  pleading  last  delivered 
are  deemed  to  have  been  denied  and  put  in  issue  (m).  In  any  case  in 
which  issues  arise  in  an  action  other  than  between  plaintiff  and  defendant, 
if  any  party  to  any  such  issue  makes  default  in  delivering  any  pleadings, 
the  opposite  party  may  apply  to  the  Court  or  a  judge  for  such  judgment, 
if  any,  as  upon  the  pleadings  he  may  appear  to  be  entitled  to,  and  the 
Court  or  a  judge  may  order  judgment  to  be  entered  accordingly,  or  may 
make  such  other  order  as  may  be  necessary  to  do  complete  justice  between 
the  parties  (n).  Any  judgment  entered  by  default  may  be  set  aside  by  the 
Court  or  judge  upon  such  terms  as  to  costs  or  otherwise  as  the  Court  or 
judge  may  think  fit  (p). 

Default  of  Pleading  in  Actions  in  rem. — In  actions  in  reniy  where  the  Default  of 
plaintiff  has  not  delivered  a  statement  of  claim,  the  defendant  may  apply  P^^ingm 
for  the  action  to  be  dismissed  with  costs,  as  in  the  case  of  an  action  in  in  rem, 
personam  (p).  So  where  the  plaintiff  does  not  deliver  a  reply,  or  any  party 
does  not  deliver  any  subsequent  pleading  within  the  period  allowed  for  the 
purpose,  the  pleadings  are  deemed  to  be  closed,  and  the  material  facts  in 
the  pleading  last  delivered  are  deemed  to  be  denied  and  put  in  issue  (q)^ 
It  is  at  first  sight  difficult  to  determine  what  procedure  is  required  to  be 
followed  under  the  rules  now  in  force  in  cases  where  a  defendant  has  made 
default  by  not  delivering  a  defence  in  actions  m  rem.  Actions  in  rem  are 
not  expressly  named  in  Order  XXVII.,  which  is  the  only  order  of  the  rules 
now  in  force  relating  to  default  of  pleading  ;  but  the  11th  rule  of  that  Order 
provides  that  in  all  other  actions  than  those  in  the  preceding  rules  of  the 
Order  mentioned  (that  is,  than  probate  actions,  or  actions  where  the 
plaintiff's  claim  is  for  a  debt  or  liquidated  demand,  or  for  detention  of 
goods  or  pecuniary  damages,  or  for  the  recovery  of  land),  then  "  if  the 
defendant  makes  default  in  delivering  a  defence,  the  plaintiff  may  set  down 
the  action  on  motion  for  hearing,  and  such  judgment  shall  be  given  as 
upon  the  statement  of  claim  the  Court  or  a  judge  shall  consider  the 
plaintiff  to  be  entitled  to.  The  last-mentioned  rule,  as  also  those  preceding 
rules  of  the  Order  which  relate  to  actions  where  the  plaintiff's  claim  is  for 
a  debt  or  liquidated  demand,  or  for  pecuniary  damages  (r),  are,  so  far  as 
material,  identical  in  terms  with  corresponding  rules  contained  in  the  1st 
schedule  to  the  Judicature  Act,  1875  (s)  ;  and  whilst  these  latter  rules 
were  in  force  it  was  decided  that  the  Legislature  did  not  intend  them  to 
apply  to  actions  in  rem,  and  that  in  such  actions,  where  there  had  been 
default  in  pleading  by  a  defendant  in  an  action  in  rem,  the  practice  in  force 
before  the  coming  into  operation  of  the  Judicature  Acts  was  still  to  be 


until  the  hearing,  or  on  motion  for  judg- 
ment against  the  other  defendants.  Order 
XXVll.,  rule  12  (305). 

(w)  Order  XXVII.,  rule  13  (306). 

(n)  /ft.,  rule  14  (307). 

(0)  lb,,  rule  15  (308). 

Ip)  lb.,  rule  1  (294).  See  The  Kame- 
hameliu  IV.,  Adm.  Div.,  May  18,  1886, 
Shipping  Gazette  Summary  for  1886, 
p.  325,  where  a  mortgagee  was  aUowed 


to  intervene  after  a  judgment  by  default 
in  an  action  in  rem,  and  the  sale  of  the 
ship  proceeded  against  under  the  default 
decree  was  postponed. 

(^)  lb.,  rule  18  (306). 

(r)  See  Order  XXVII.,  rules  2  (295) 
and  4  (297). 

(s)  See  the  Judicature  Act,  1875, 
Sched.  I. ;  Order  XXIX.,  rules  2,  4,  10  ; 
Archbold's  Practice  (1879)  vol.  ii.  792—7. 
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followed  (/).    According  to  that  practice,  which  continued  in  force  until 
October,  1883,  when  the  Rules  of  Court  of  1888  came  into  operation,  it 
was  necessary  that  the  plaintiflTs  solicitor  should,  in  order  to  obtain  judg- 
ment after  the  time  for  delivering;  the  statement  of  defence  had  expired, 
file  his  statement  of  claim  and  affidavits  in  support  of  his  claim  in  the 
registry,  and  there  set  down  the  action  for  hearing.     On  the  action  coming 
on  for  hearing  before  the  judge  in  Court,  the  judge,  if  he  was  satisfied  that 
the  plaintifi^'s  claim  was  well  founded,  might  pronounce  for  it,  with  or?rith- 
out  a  reference  to  the  registrar,  or  the  registrar  assisted  by  merchants,  and 
might  at  the  same  time  order  the  property  to  be  appraised  and  sold,  and 
the  proceeds  to  be  paid  into  Court,  or  might  make  such  other  order  as  to 
him  seemed  just.     Having  regard  to  the  provisions  of  Order  LXXIL, 
rule  2  (1044),  of  the  Rules  of  Court  now  in  force  (providing  for  the  pro- 
cedure and  practice  in  use  at  the  coming  into  operation  of  the  Rules  of 
1883  remaining  in  force  where  no  other  provision  is  made  by  the  new 
rules),  and  to  Order  XXXVII.,  rule  2  (484),  of  the  same  rules,  which  allows 
of  evidence  in  de&ult  actions  in  rem  being  given  by  affidavit,  it  is  con- 
ceived that  the  practice  so  existing  previous  to  the  coming  into  operation 
of  the  Rules  of  Court  of  1883  is  still  in  force.    The  publication  in  1883  of 
rules  which  are  in  the  same  language  as  former  rules,  which  have  been  the 
subject  of  judicial  interpretation,  is,  it  is  submitted,  indicative  of  an  inten- 
tion on  the  part  of  the  f  ramers  of  the  present  rules  that  they  should  be 
interpreted  in  the  same  manner  as  the  former  rules  (u). 

(0  77i£   Sfactoria,    2    ?.    D,    H;    The  L.  R.  6  Ch.  703;   Oreave*  v.  Tbfidd,  14 

Polymede,  1  P.  D.  121.  Ch.   D.   563,  574.     See  alao  JacksMi  r. 

(«)  \iee  Clark  Y,  IFtfZfcwwf ,  52  L.  J.  Q.  B.  Litchfield,  8  Q.  B.   D.   477;  Berime  t. 

322  ;  Ex  parU  Sample,  In  re  CathcaH,  Teal,  15  Q,  B.  D.  403. 


CHAPTER  IV. 


SPECIAL  CASES  AND  ftBTTLEMBNT  OF   ISSUES. 

The  parties  to  any  caase  or  matter  may  concur  in  stating  the  qnestious  Special  case 
of  law  arisiog  therein  in  the  form  of  a  special  case  for  the  opinion  of  the  ^,^„,^t 
Court (fl).     Every  such  special  case  shall  be  divided  into  paragraphs 
Qombered  consecutively,  and  shall  concisely  state  such  facts  and  documents 
as  may  be  necessary  to  enable  the  Court  to  decide  the  questions  I'aised 
tiiereby  (b).     It  should  be  marked  with  the  title,  number,  letter,  and  folio 
of  the  cause  or  matter,  and  with  the  name  of  the  ship  or  property  pro- 
ceeded against  if  the  action  is  In  rem,  or  the  ship  or  property  to  which  the 
cause  or  matter  has  reference,  if  the  proceedings  are  in  personam.    It  must 
be  printed  by  the  plaintiff,  and  be  signed  by  the  several  parties  or  their 
coonsei  or  solicitors,  and  must  be  filed  in  the  principal  registry  or  other 
repsfay  where  the  action  is  proceeding  (c).    The  plaintiff  should  also 
leave  in  the  registry  such  number  of  printed  copies  as  are  required  for  the 
use  of  the  Court  (d).    The  usual  minute  must  be  filed  with  the  special  case,  Printing  and 
and  in  Manchester  Liverpool  and  London  cases  the  special  case  must  have  ^f  ®P^* 
Impressed  on  it  a  Court  stamp  of  one  pound  for  filing  the  special  case  {e). 

In  any  cause  or  matter  where  there  is  a  question  of  law  raised,  the  Special  case 
Court  or  a  judge  may,  if  it  appears  that  it  would  be  convenient  that  such  direction  of 
<lQe8tion  of  law  should  be  decided  before  any  evidence  is  given,  or  any  Court. 


(tf)  Order  XXXIV.,  rule  1  (389).  See 
n^  Bemina,  11  P.  D.  31  ;  TJte  OUiny- 
^vytA,  [1899]  P.  118.  Special  cases  for 
the  opinion  of  the  Court  of  Admiralty 
WCTc  oocasionaUj  stated  under  the  practice 
fonnerly  in  force.  See  The  Joh  n  Bella  m  y , 
L  R.  3  A.  &  E.  129 ;  Tfie  Zeta,  L.  R.  4 
k.  k  IL.  460.  As  to  special  cases  stated 
in  a  proceeding  incidental  to  a  cause  or 
matter,  see  Order  XXXIV.,  rule  7  (395). 

(*)  Order  XXXIV.,  rule  1  (389).  Upon 
the  ar^goment  of  the  special  case  the  Court 
sod  the  parties  may  refer  to  the  whole 
contents  of  the  documents  stated  in  it, 
and  the  Court  may  draw  any  inference, 
vhetber  of  fact  or  law,  which  might  have 
been  drawn  from  the  statements  in  it  if 
neb  statements  had  been  proved  at  the 
thai  Ih,  By  Order  XXXIV.,  rule  6 
(394),  it  is  provided  that  the  parties  to  a 
ipechd  case  maj,  if  they  think  fit,  enter 
into  an  agreement  in  writing,  which  shall 
ooe  be  subject  to  any  stamp  duty,  that, 
on  the  judgment  of  the  Court  being  given 
in  the  affirmative  or  n^ative  of  the  ques- 
tions of  law  raised  by  the  special  case,  a 
sam  of  money  fixed  by  the  parties,  or  to 


be  ascertained  by  the  Court  or  in  such 
manner  as  the  Court  may  direct,  shall  be 
paid  by  one  of  the  parties  to  the  other  of 
them,  either  with  or  without  costs,  and 
that  thereupon  the  judgment  of  the  Court 
may  be  entered  for  the  sum  so  agreed  or 
ascertained,  with  or  without  costs,  as  the 
case  may  be,  and  execution  may  issue  upon 
such  judgment  forthwith,  unless  otherwise 
agreed  on,  or  unless  stayed  on  appeal.  See 
Order  LIl.,  rule  23  (718). 

(c)  See  Older  XXXV.,  rule  1  (401) ; 
rule  19  (419). 

{it)  Order  XXXIV.,  rule  3  (391).  This 
order  is  amended  by  the  R.  S.  C,  December, 
1885,  rule  9,  and  as  amended  it  requires 
that  *'  three  printed  copies  for  the  use  of 
the  judges  should  be  leit  with  the  special 
case.  The  number  of  copies  deposited  in 
practice  is  usually  ten.  As  to  the  paper, 
type,  and  directions  as  to  printing  generally, 
see  Order  LXVI..  rules  3,  7  (1005,  1009). 
As  to  the  entry  of  a  special  case  for  argu- 
ment, see  infi'n^  Chapter  Hearing. 

{e)  S.  C.  Fees  Order,  Jan.,  1884,  No.  28  ; 
Fees  Order,  July,  1884. 
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Issues  of  fact. 


question  or  issue  of  fact  is  tried,  make  an  order  accordiuglj,  and  may 
direct  the  question  of  law  to  be  raised  either  by  special  case  or  in  such 
other  manner  as  may  be  deemed  expedient  (/).  Every  special  case  stated 
by  the  direction  of  the  Court  or  a  judge  must  be  signed,  printed,  and  filed 
in  the  same  manner  as  a  special  case  stated  by  the  concurrence  of  parties  (^). 
Setthmmt  of  Issues. — The  parties  to  any  cause  or  matter  who  are  agreed 
as  to  the  question  or  questions  of  facts  to  be  decided  between  them  may, 
after  writ  issued  and  before  judgment,  consent  to  an  application  being 
made  to  the  Court  or  a  judge  for  an  order  directing  the  trial  of  such 
question  or  questions  without  formal  pleadings,  and  such  questions  may 
l>e  stated  for  trial  in  an  issue,  and  such  issue  may  be  entered  for  trial  and 
tried,  as  any  issue  joined  in  an  oi;dinary  action,  and  the  proceedings  shall 
be  under  the  control  and  jurisdiction  of  the  Court  or  judge  in  the  same 
way  as  the  proceedings  in  an  action  (A).  The  Court  or  judge  may,  by 
consent  of  the  parties,  order  that,  upon  the  finding  in  the  affirmative  or 
negative  of  such  issue  as  aforesaid,  a  sum  of  money  fixed  by  the  parties,  or 
to  be  ascertained  upon  a  question  inserted  in  the  issue  for  that  purpose, 
shall  be  paid  by  one  of  the  parties  to  the  other  of  them,  either  with  or 
without  the  costs  of  the  cause  or  matter  (»).  The  Court  or  a  judge  has 
power  to  direct  issues  to  be  prepared  by  the  parties  in  any  cause  or  matter 
in  which  it  appears  that  the  issues  of  fact  in  dispute  are  not  sufficiently 
defined,  and  if  the  parties  differ,  an  application  to  settle  the  issues  may  be 
made  to  the  Court  or  a  judge  {k). 


(/)  Order  XXXIV.,  rule  2  (390).  AU 
such  proceediugs  as  the  decision  of  such 
question  of  law  may  render  unnecessary 
may  thereupon  be  stayed.  Ih,  During 
the  last  few  years,  before  the  present 
practice  for  dealing  with  commercial 
causes  in  the  Eing*s  Bench  Division  came 
into  force  (Introduction,  1  Commercial 
Cases,  pp.  i. — viii.,  Barry  v.  The  Peruvian 
Otrym'ation,  [1896]  1  Q.  B.  208),  many 
actions  inperftojuim  arising  out  of  charter- 
parties  and  contracts  of  marine  insurance, 
such  as  are  now  entered  in  the  Com- 
mercial List,  were  often  assigned  to 
and  retained  in  the  Admiralty  Division, 
though  they  would  not  have  been  within 
the  jurisdiction  of  the  High  Court  of 
Admiralty  before  the  Judicature  Acts. 
Directions  as  to  the  hearing  of  the 
questions  of  law  raised  in  such  actions 
were  usuaUy  made  under  the  provisions  of 
the  last-mentioned  rule.  See  The  Alptt^ 
[1893]  P.  109;  The  Olenlivet,  [1893] 
P.  164 ;  ne  Brigella,  [1893]  P.  189  ;  The 
Almice  Lorraine,  [1893]  P.  209  ;  Tlie  Bed 
Sea.  [1895]  P.  293  ;  Tlie  Pomeranian, 
[1895]   P.  349.     See  also  7%^  Stuithgate, 


[1893]  P.  329.  As  to  the  practice  with 
reference  to  entering  the  special  case  for 
argument,  see  poiit.  Chapter  Hearing  ; 
and  as  to  special  cases  stated  in  proceed- 
ings incidental  to  a  cause  or  matter,  see 
Order  XXXIV.,  rule  7  (395). 

(g)  See  Mupra,  p.  361.  Printed  copies 
must  be  left  in  the  registry,  and  the 
same  fees  paid  as  in  the  case  of  other 
special  cases. 

W  Order  XXXIV.,  rule  9  (397).  A 
form  of  issue  is  given  in  Appendix  H.. 
pt.  ii.,  No.  15,  to  the  Rules  of  1883.  The 
registrar  has  no  jurisdiction  to  settle 
issues  except  by  consent.  Order  LIV.. 
rule  12,  sub-s.  (d)  (746). 

(0  Order  XXXIV.,  rule  10  (398)  :  see 
also  Order  LII.,  rule  23  (718).  As  to 
the  entry  for  trial  of  the  issue  or  issues  so 
settled,  and  the  subsequent  proceeding, 
see  itt/ra,  Chapter  Hearing.  As  to 
issues  of  fact  ordered  to  be  tried  before 
a  jury,  see  Jb. 

(*)  Order  XXXIII.,  rule  1  (380).  See 
27ie  Bertha,  Adm.  Div.,  1886,  Fols. 
96 — 100,  where  a  single  special  case  was 
stated  in  three  consolidated  actions. 


CHAPTER  V. 


PROCBBDINGS  FOR  CONTBIBUTION  OR  INDEMNITY. 

Under  the  procedure  now  in  foroe,  not  only  can  the  defendant  in  an 
action  set  up  a  counterclaim  against  either  the  plaintiff  alone  or  the 
plaintiff  jointly  with  other  parties  (a),  bat  on  taking  certain  steps  he  may, 
in  the  action  in  which  he  is  a  defendant,  claim  and  obtain  any  *'  contribu- 
tion or  indemnity '"  to  which  he  may  be  entitled  over  against  a  co-defendant, 
or  by  leave  of  the  Court  or  a  judge  against  any  person  not  already  a  party 
to  the  action,  provided  that  the  relief  claimed  relates  to,  or  is  connected 
with,  the  original  subject  of  the  action  (b).  From  the  nature  of  the  actions 
assigned  to  the  Admiralty  Division,  the  defendants  in  such  actions  can 
seldom  be  so  situated  as  to  be  entitled  to  claim  contribution  or  indemnity 
over  against  other  parties,  and  in  such  actions  proceedings  for  contribution 
or  indemnity  are  virtually  unknown  in  practice  (c).  Where,  however,  the 
defendant  is  entitled  to  claim  contribution  or  indemnity  over  against  any 
person  not  a  party  to  the  action,  and  he  has  sufficient  reason  for  proceeding 
in  the  action  in  which  he  is  defendant,  the  following  are  the  steps  which 
must  be  taken. 

The  defendant  must  in  the  first  place  apply  to  the  Court  or  a  judge  for  Third-party 

notice. 


(a)  See  tupra,  pp.  349,  350. 

(JO  OrderXVI.,rule848— 65(170— 177); 
the  Judicature  Act,  1873  (36  k  37  Vict, 
c.  66),  8.  24,  8ub-8.  (H).  Barber  v. 
Jilaiberg,  )9  Ch.  D.  473.  The  word  *•  in- 
demnity "  in  the  above  rules  means  and 
is  confined  to  indemnity  to  which  a  per- 
son is  entitled  by  contract,  express  or 
implied.  The  mere  accident  that  a 
defendant  may,  perhaps,  recover  from  a 
third  party  damages  to  the  same  amount  as 
might  be  recovered  from  the  defendant 
by  the  plaintiff  if  successful  in  the  action, 
does  not  bring  a  case  within  the  rule. 
Spdler  v.  The  BrUtol  Steam  Narigathni 
Company,  13  Q.  B.  D.  96  ;  The  Jacob 
Chrl4ten$en,  [1895]  P.  281.  at  p.  283.  See 
also  as  to  construction  of  these  rules 
gcneraUy,  Pontifex  v.  Fourd,  12  Q.  6.  D. 
1 52  :  Carsliore  v.  The  Kirrth  EaMem  Ry. 
Co.,  29  Ch.  D.  344  :  CaUon  v.  Bennett, 
26  Ch.  D.  161  ;  Birminghoni  Land  Com' 
ptmy  v.  The  London  and  North  We*tern 
Ely.  Company,  34  Ch.  D.  261  ;  Batter  v. 
France ,  [1895]  1  Q.  B.  455. 

{c)  For  instances  where  such  proceeil- 
ings  have  been  resorted  to  in  Admiralty, 
see  The  Cartsbnm,  5  P.  D.  35,  59  ; 
Cargo  ejc  Sarpedon,  3  P.  D.  28.  In  neither 
of  these  cases  were  the  defendants  held 


entitled  to  indemnity.  In  a  case  where 
the  owners  of  a  vessel  at  anchor  brought 
an  action  of  damage  against  a  vessel 
which  at  the  time  of  the  collision  had 
been  in  tow  of  a  steam  tug,  and  the 
defendant  brought  in  the  owners  of  the 
steam  tug  as  third  paities,  the  judge 
refused  to  give  any  directions  to  enable 
the  liability  of  the  owners  of  the  steam 
tug  to  be  determined  in  the  action.  The 
Bianoaj  8  P.  D.  91.  Though  this  case 
was  decided  on  the  Rules  of  1875,  it 
would  probably  be  followed  if  a  similar 
case  should  arise  under  the  Rules  of  1883. 
An  application  for  directions  under  the 
above  Rules  of  1883  has  been  refused,  and 
the  third-party  notice  set  aside  in  an 
action  of  damage  where  the  defendants, 
the  owners  of  the  vessel  proceeded  against 
in  the  suit,  had  scrvea  the  third-party 
notice  on  material  men,  under  whose 
control  the  defendants  alleged  their 
vessel  was  at  the  time  of  the  collision, 
and  from  whom  they  claimed  indemnity 
for  the  damages  arising  out  of  the  colli- 
sion, but  failed  to  show  that  the  contract 
under  which  the  vessel  was  in  the  control 
of  the  material  men  involved  an  indem- 
nity for  such  damages.  The  Jacob 
ChriHensen,  [1895]  P.  281. 
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PRACTICE   IN   ADMIBALTT. 


How  issued 
and  served. 


leave  to  issue  what  is  called  a  third-party  notice.  This  third-party  notice 
is  a  notice  addressed  to  the  party  from  whom  the  defendant  claims  contri- 
bution or  indemnity ;  is  headed  in  the  action ;  informs  the  person  to  whom 
it  is  addressed  of  the  institution  and  nature  of  the  action  ;  states  that  the 
defendant  claims  contribution  or  indemnity,  as  the  case  may  be,  from  him 
against  the  plaintiff's  claim  in  the  action ;  and  specifies  the  grounds  on 
which  such  contribution  or  indemnity  is  claimed,  and  the  nature  of  the 
same.  The  notice  also  apprises  the  third  party  to  whom  it  is  addressed 
that  if  he  wishes  to  dispute  either  his  liability  to  the  defendant  issuing  the 
notice,  or'the  plaintiff*s  claim  in  the  action  against  such  defence,  he  must 
enter  an  appearance  within  eight  days  of  the  service  of  the  notice,  and  that 
in  default  of  his  so  Appearing  be  will  be  deemed  to  admit  the  validity  of 
any  judgment  obtained  against  the  defendant,  and  his  own  liability  to  the 
contribution  or  indemnity  claimed  against  him  (d). 

The  defendant  or  his  solicitor  must  take  the  third-party  notice,  properly 
filled  up  and  signed  by  the  defendant  or  his  solicitor,  to  the  Central  Ofiice 
if  the  action  is  proceeding  in  London,  or  to  the  district  registry  where  the 
action  is  proceeding  if  the  action  is  proceeding  in  the  country,  and  get  it 
sealed  with  the  stamp  with  which  writs  of  summons  are  sealed,  at  the  same 
time  filing  with  the  proper  officer  a  copy  of  the  notice,  and  paying  a  Court 
fee  of  28.  Qd.  (e).  In  the  case  of  actions  proceeding  in  London  Liverpool 
or  Manchester,  this  fee  is  payable  by  means  of  a  stamp  impressed  on  the 
notice.  A  copy  of  the  notice  must  then  be  served  on  the  third  party, 
according  to  the  rules  relating  to  the  service  of  writs  of  summons  in  actions 
in  personam  (/)  within  the  time  allowed  to  the  defendant  for  delivering  his 
defence  (^),  unless  f  nrther  time  for  serving  the  notice  is  allowed  by  the  Court 
or  judge  (A).  There  must  be  served  on  the  third  party,  together  with  the 
copy  of  the  notice,  a  copy  of  the  statement  of  claim  (if  any),  or  if  there 
has  been  no  statement  of  claim  a  copy  of  the  writ  of  summons  in  the 
action  (t).  If  the  third  party  served  with  the  notice  desires  to  dispute  the 
plaintiff's  claim  in  the  action  as  against  the  defendant,  on  whose  behalf 
the  notice  has  been  given,  or  his  own  liability  to  the  defendant,  he  must 
enter  an  appearance  to  the  action  within  eight  days  from  the  service  of  the 
notice,  unless  by  leave  of  the  Court  or  judge,  which  may  be  given  on  terms, 
he  has  obtained  an  extension  of  time  in  which  to  appear  (k).  A  third 
party  served  with  a  third-party  notice,  and  failing  to  appear,  is  deemed  to 
admit  the  validity  of  any  judgment  obtained  against  the  defendant,  whether 


(d)  Order  XVI.,  rule  48  (170).  A  form 
of  notice,  which  may  be  varied  according 
to  circumstances,  is  given  in  Appendix  B. 
to  the  R.  S.  C.  of  1883.  Form  No.  1. 

(e)  S.  C.  Fees  Order,  Jan.,  1884,  No.  8  ; 
Fees  Order,  July,  1884. 

(/)  See  supra ^  p.  828. 

C^)  Hee  nupi-a,  p.  347. 

(A)  Order  XVI.,  rule  48  (170).  As  to 
the  construction  of  this  rule,  see  Sjteller 
V.  lite  Bristol  Steam  NangativH  Cu.j  13 
Q.  B.  D.  96  ;  and  supra,  p.  363,  n.  (b).  A 
person  served  with  a  third-party  notice 
by  a  defendant  under  this  rule  is  to  be 
deemed  a  party  to  the  action  in  relation 


to  or  in  connection  with  which  the  notice 
is  served,  and  ix>88es8ed  of  the  same  rights 
in  respect  of  his  defence  to  the  claim 
against  him  as  if  he  had  been  duly  sued 
in  the  ordinary  way  bv  such  defendant. 
The  Judicature  Aot,  1*873  (36  k  87  Vict, 
c.  66),  8.  24,  sub-s.  (3). 

(0  Order  XVI.,  rule  48  (170). 

(A)  Order  XVI.,  rule  49  (171).  A  party 
served  with  a  third-party  notice,  who 
desires  to  have  the  notice  set  aside  on  the 
ground  that  it  ha.s  issued  without  juris- 
diction, may  enter  an  appearance  under 
protest.  77it'  Jacob  Chr'ntteitsen,  ri896] 
P.  281. 
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sach  judgment  be  by  consent  or  otherwise,  and  also  his  own  liability  to 
contribute  or  indemnify,  as  the  case  may  be,  to  the  extent  claimed  in  the 
notice  (J). 

The  course  to  be  taken  by  the  defendant  after  the  third-party  notice  has  Subsequent 
been  served  is  different,  according  as  the  third  party  appears  or  not  within  P™  ^^' 
the  time  allowed  him  by  the  notice.  If  the  third  party  appears  pursuant  to 
the  notice,  the  defendant  giving  the  notice  should  apply  to  the  Court  or  a 
judge  for  directions.  Upon  the  hearing  of  the  application  the  Court  or  a 
judge  may,  if  satisfied  that  there  is  a  question  proper  to  be  tried  as  to 
the  liability  of  the  third  party  to  make  the  contribution  or  indemnity 
claimed  in  whole  or  in  part,  order  the  question  of  such  liability  as  between 
the  defendant  and  the  third  party  to  be  tried  in  such  manner  at  or  after  Where  third 
the  hearing  of  the  action  as  the  Court  or  judge  may  think  fit  (m),  and  if  app^re. 
not  so  satisfied,  may  order  such  judgment  as  the  nature  of  the  case  may 
require,  to  be  entered  in  favour  of  the  defendant  against  the  third  party  (n). 
The  Court  or  judge  may  also,  if  it  appears  desirable  to  do  so,  give  the  third 
party  liberty  to  defend  the  action  upon  such  terms  as  may  be  just,  or 
to  appear  at  the  trial  and  take  such  part  therein  as  may  be  just,  and 
generally  may  order  such  proceedings  to  be  taken  and  give  such  directions 
as  may  appear  proper  for  having  the  question  most  conveniently  determined, 
and  as  to  the  mode  and  extent  in  or  to  which  the  third  party  shall  be  bound 
or  made  liable  by  the  judgment  in  the  action  ((?).  If  the  third  party  does 
not  appear  pursuant  to  the  third-party  notice,  and  the  defendant  giving 
notice  should  suffer  judgment  by  default,  he  may,  after  satisfying  th(^ 
judgment  against  himself,  or  by  leave  of  the  Court  or  judge  before  satis- 
fying such  judgment,  obtain  judgment  against  the  third  party  to  the 
extent  of  the  contribution  or  indemnity  claimed  in  the  third-party  notice, 
but  any  judgment  so  entered  is  liable  to  be  set  aside  or  varied  by  the  Court 
or  judge  upon  such  terms  as  may  be  just  (p). 

On  the  other  hand,  if  the  third  party  does  not  appear  pursuant  to  the  Where  third 
notice,  and  the  defendant  does  not  suffer  judgment  by  default,  then,  in  norappe^ 
case  the  action  is  tried  and  results  in  favour  of  the  plaintiff,  the  judge  who 
tries  the  action  may  at  or  after  the  trial  enter  such  judgment  as  the  nature 
of  the  case  may  require  for  the  defendant  giving  the  notice  against  the 
third  party  ;  but  execution  on  the  judgment  may  not  issue  without  leave  of 
the  judge  until  the  judgment  against  the  defendant  has  been  satisfied ; 
whilst  in  case  the  action  is  finally  decided  in  the  plaintiff's  favour  otherwise 
than  by  trial,  the  Court  or  a  judge  may,  on  application  (q),  order  such 
judgment  as  the  nature  of  the  case  may  require,  to  be  entered  for  the 
defendant  giving  the  notice  against  the  third  party,  at  any  time  after 


(0  Order  XVI.,  rale  49  (171). 

(w)  Order  XVI.,  rale  52  (174). 

(n)  lb.  The  Court  or  a  judge  may, 
notwithstanding  that  a  primd  facie  cane 
was  made  for  serving  the  third- party 
notice,  refuse  to  give  directions.  Ponti/e^ 
V.  Foord,  12  Q.  B.  D.  152  ;  Order  XVI., 
rule  52  (174).  As  to  where  the  Court 
would  probably  refuse  to  give  directions, 
see  The  Bianca,  8  P.  D.  91.  See  also  T!ie 
Jacob    Chrutensen,    [1895]    P.   281,    at 


p.  283. 

00  Order  XVI.,  rule  53  (175).  The 
Court  or  a  judge  may  also  order  such 
documents  to  be  delivered  or  amendments 
made  as  may  be  necessary,  in  order  to 
allow  the  question  to  be  conveniently 
determined.    lb. 

(/>)  Order  XVI.,  rule  60  (172). 

(q)  Which  may  be  by  motion  or 
summons. 
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satiBfaction  by  the  defendant  of  the  amount  recovered  by  the  plaintiff 
against  him  (r). 

The  Court  or  a  judge  has  jurisdiction  to  decide  all  questions  of  costs  as 
between  a  third  ps^y  and  the  other  parties  to  the  action^  and  to  order  any 
one  or  more  of  them  to  pay  the  costs  of  any  other  or  others,  or  to  give  such 
directions  as  to  costs  as  the  justice  of  the  case  may  require  («). 

In  any  case  where  a  defendant  claims  to  be  entitled  to  contribution  or 
indemnity  against  any  other  defendant  in  the  action,  a  notice  may  be 
issued  (/),  and  the  same  procedure  is  then  required  to  be  taken  for  the 
determination  of  the  questions  of  contribution  and  indemnity  between  the 
defendants  as  would  be  taken  against  the  defendant  from  whom  contribution 
or  indemnity  is  claimed  if  he  were  a  third  party  (u). 


(r)  Older  XVI.,  rule  51  (178).  As 
to  the  construction  of  this  rule,  see  Bell  ▼. 
Von  DadeUzen,  W.  N.  for  1883,  p.  208. 

(#)  Order  XVI.,  rule  54  (176).  As  to 
the  construction  of  this  rule,  see  Witham 
▼.  Vane  J  82  W.  R.  617— H.  L.  The  Court, 
however,  has  no  power  to  give  the  third 
party  leave  to  deliver  a  counterclaim  to 
the  original  plaintiff.  Eden  v.  The  Wear- 
dale  Iron  and  Coal  Co,,  28  Gh.  D.  333. 


(t)  Where  contribution  or  indemnity 
is  required  against  a  co^efendant,  no 
leave  to  issue  the  notice  is  required. 
T\fU}te  V.  Loveridge,  26  Ch.  D.  76. 

(«)  Older  XVI.,  rule  66  (177).  As  to 
this  rule,  see  Towte  v.  Loveridge,  26  Ch.  D. 
76.  The  existence  or  exercise  ol  this  pro- 
cedure in  the  case  of  defendants  is  not  to 
prejudice  the  rights  of  the  plaintiff  in  the 
action.    Ih, 


CHAPTER  VI. 


PROCEEDIKGS  IN  ACTIONS  OP  DAMAGE. 

In  this  chapter  •  it  is  proposed  to  consider  some  rules  of  practice 
applicable  only  to  actions  of  damage. 

Sect.  I. — Prelimmary  Acts, 

In  actions  for  damage  by  collision  between  vessels,  unless  the  Court  or 
a  judge  shall  otherwise  order,  the  solicitor  for  the  plaintiff  must,  within 
seven  days  after  the  commencement  of  the  action,  and  the  solicitor  for  the 
defendant  must  within  seven  days  after  appearance,  and  before  any  plead- 
ing is  delivered  (a),  file  with  the  registrar,  or  other  proper  officer,  as  the 
case  may  be,  a  document  to  be  called  a  Preliminary  Act,  which  shall  be 
sealed  up  and  shall  not  be  opened  until  the  pleadings  are  completed  and  a 
consent  signed  by  the  respective  solicitors  that  the  preliminary  act  be 
opened  is  filed  in  the  Admiralty  Registry  (^),  and  which  shall  contain  a 
statement  of  the  following  particulars  (c) : — 

(a.)  The  names  of  the  vessels  which  came  into  collision,  and  the  names  Contents  of 

J...    .  .  preliminary 

of  their  masters  ;  Jcta. 

(b.)  The  time  of  the  collision  ; 
(c.)  The  place  of  the  collision  ; 
(d.)  The  direction  and  force  {d)  of  the  wind  ; 
(e.)  The  state  of  the  weather  ; 
(f.)  The  state  and  force  of  the  tide ; 

(g.)  The  course  and  speed  of  the  vessel  when  the  other  was  first  seen  ; 
(h.)  The  lights,  if  any,  carried  by  her  ; 

(i.)  The  distance  and  bearing:  of  the  other  vessel  when  first  seen  (c)  ; 
(k.)  The  lights,  if  any,  of  the  other  vessel  which  were  first  seen  ; 
(1.)  Whether  any  lights  of  the  other  vessel,  other  than  those  first  seen, 

came  into  view  before  the  collision  ; 
(m.)  What  measures  were  taken,  and  when,  to  avoid  the  collision  ; 
(n.)  The  parts  of  each  vessel  which  first  came  into  contact  (/)  ; 


(a)  Under  the  former  practice  the  plain- 
tiff nsaally  filed  his  preliminary  act  with 
his  petition  at  the  same  time  as  the  defen- 
dant filed  his  preliminary  act.  In  TJie 
Morgengi'y  and  The  Blackcock  the  appear- 
ances for  one  set  of  defendants  were  struck 
oat  for  default  of  their  filing  a  preliminary 
act.  Tlie  Morgengry  and  The  Blackcock, 
[1900]  P.  l.atp.  7. 

(&)  See  the  R.  S.  C,  November,  1900  (11 
January,  1901),  rnle  6. 

(o)  It  is  usual  in  practice  to  number 


the  articles  in  the  preliminary  acts.  This 
is  found  more  convenient  for  reference 
than  to  use  letters  for  that  purpose. 

(d")  The  words  "and  force"  are  an 
addition  to  the  preliminary  act  in  use 
before  1883. 

(e)  See  The  Gndira,  11  P.  D.  20. 

(/)  Order  XIX.,  rule  28  (224),  R.  S.  C, 
August,  1898,  rule  1  ;  R.  S.  C,  November, 
1900,  rule  6.  Great  care  should  be  taken  in 
properly  filling  up  the  preliminary  acts. 
The    parties   are   entitled   to   have   the 
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(o.)  What  sound  signals,  if  any,  and  when,  were  given  (g)  ; 
(p.)  What  sound  signals,  if  any,  and  when,  were  heard  from  the  other 
vessel  (g). 

Preliminary  acts  are  to  be  delivered  in  all  actions  of  damage  by  collision 
between  vessels.  In  an  action  brought  under  Lord  Campbell's  Act  to 
recover  damages  for  the  death  of  a  seaman  on  board  a  ship,  whose  death 
was  caused  by  a  collision  between  the  ship  on  which  the  deceased  was 
serving  and  a  ship  belonging  to  the  defendant,  it  was  held  that  preliminary 
acts  must  be  delivered  (h).  But  where  the  owner  of  cargo  which  had  been 
damaged  by  collision  sued  the  owner  of  the  ship  in  which  the  cargo  was 
being  carried,  for  the  damage  done  to  the  cargo,  alleging  that  the  collision 
had  been  caused  by  the  negligence  of  the  defendant,  it  was  held  that  pre- 
liminary acts  need  not  be  delivered  (»).  The  preliminary  acts  should  be 
filed  in  the  principal  registry  if  the  action  is  proceeding  in  London,  or  in  the 
district  registry  if  the  action  is  proceeding  in  a  district  registry.  The  usual 
minute  must  be  handed  in  with  each  preliminary  act,  and  a  fee  of  5«.  for  filing 
the  preliminary  act  mnst  be  paid  ;  a  stamp  of  that  amount  being  in  London 
Manchester  and  Liverpool  causes  impressed  on  or  affixed  to  the  minute. 


questions  in  the  preliminary  acts  answered 
fuUy,  and  in  a  case  where  answers  in  the 
preUminary  act  were  shown  at  the  hearing 
to  be  manifestly  imperfect,  the  party  an- 
swering was  required  to  add  the  requisite 
information  to  his  former  answers.  The 
Godiva,  11  P.  D.  20.  In  Tlie  Eugenie, 
Adm.  Div.,  December  3,  1883  (Fol.  375), 
the  plendings  followed  the  forms  given  in 
the  Appendix  to  the  Rules  of  1883  as  the 
forms  to  be  followed  in  actions  of  damage  ; 
and  in  the  course  of  the  case  the  Court 
(Mr.  Justice  Butt)  intimated  that  if  the 
parties  in  damage  suits  chose  to  avail 
themselves  of  pleadings  framed  in  accord- 
ance with  the  forms  appended  to  the  new 
rules,  so  that  the  pleadings  afforded  the 
Court  no  sufficient  information,  the  parties 
would  be  held  by  him  most  strongly  to 
the  statements  contained  in  their  pre- 
liminary acts ;  and  that  any  mistake  or 
incorrect  statement  in  the  preliminary 
act  of  either  party  would  be  visited  most 
strongly  against  the  party  od  whose  behalf 
it  was  filed.  In  the  subsequent  case  of 
The  Alrica,  Adm.  Div.,  December  8,  1883 
(Fol.  264),  the  same  learned  judge  caUed 
attention  to  the  imperfectness  of  the  pre- 
liminary acts,  and  directed  the  registrar  to 
disallow  the  costs  incurred  by  each  party 
in  connection  with  the  preparation  of  the 
preliminary  acts.  Similarly,  in  Tlie  Indian 
Adm.  Div.,  December  15, 1883,  theregistrar 
was  directed,  in  the  event  of  the  defen- 
dants succeeding,  to  disallow  them  the 
costs  of  their  preliminary  act,  they 
having  failed  to  properly  fill  up  one  of 
the  articles  thereof.  The  same  course 
was  followed  in  The  John  Mclntyre,  Adm. 
Div.,  December  19,  1883. 

(^)  These  paragraphs  were  added  to 
the  preliminary  act  previously  in  use  by 
the  R.  S.  C.  of  August,  1898. 


(A)  Wehiiter  v.  Hie  Manchester,  Shef- 
field and  LineolTishire  Railway  Company, 
W.  N.  1884,  p.  1. 

(i)  The  John  Boyne,  25  W.  R.  756. 
The  Admiralty  Court  Rules,  1859,  required 
preliminary  acts  to  be  filed  in  **  aU  causes 
of  damage."  Causes  of  damage  included 
aU  causes  for  damage  done  by  a  ship  or 
to  a  ship.  In  the  case  of  The  Clara 
Killam,  L.  R.  3  A.  &  E.  161,  an  action  was 
brought  by  a  telegraph  company  against 
a  ship  for  damage  done  to  the  telegraph 
cable  of  the  plaintiffs.  In  that  case  a 
preliminary  act  was  filed  by  the  defen- 
dants. In  The  Calorie,  a  similar  action 
(Adm.  Div.,  March  19,  1895,  Shipping 
Gazette  Summary  for  1895,  p.  183),  a 
preliminary  act  does  not  seem  to  have 
been  filed.  In  Tfie  Merle,  2  Asp.  402, 
where  an  action  was  brought  by  the 
owners  of  a  pier  for  damage  caused  to  the 
pier  by  a  ship,  no  preliminary  acts  were 
filed.  In  TJie  Ardeer,  Adm.  Div.,  1877, 
which  was  a  similar  action,  a  preliminary 
act  was  filed  by  the  plaintiff.  Under 
Order  XIX.,  rule  28  (224),  preliminary  acts 
can  only  be  required  in  cases  where  the 
cause  of  action  arises  out  of  a  collision 
between  vessels  (see  Armstrong  v.  Gaselee, 
22  Q.  B.  D.  250 ;  The  Secretary  of  State 
for  India  v.  Hewitt,  6  Asp.  384) ;  but  it 
would  seem  that  the  provisions  there 
contained  have  not  interfered  with  the. 
practice  prevailing  in  the  High  Court  o£ 
Admiralty  before  the  Judicature  Acts,  of 
filing  preliminary  acts  in  other  actions  of 
damage  than  those  referred  to  in  the  rule, 
and  that  that  practice  is  still  in  force  in 
the  Admiralty  Division.  Thus  in  The 
Alexandra,  6  Asp.  884,  n.,  where  the 
plaintiff  sought  to  recover  from  the 
defendant,  a  tug  owner,  who  had  con- 
tracted to  tow  two  barges  belonging  to 
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The  object  of  the  rale  reqnirmg  prelimioary  acts  is  to  obtain  a  statement  Object  of 
recmti  facto  of  the  leading  circumstances  of  the  case,  and  to  prevent  either  ^J^"^^ 
party  varying  his  version  of  facts  so  as  to  meet  the  allegations  of  his  oppo- 
nent (fc).     The  Court  will  never  allow  a  party  to  contradict  his  own 
preliminary  act  at  the  hearing  (/),  and  an  application  on  behalf  of  a  party 
to  amend  a  mistake  in  his  preliminary  act  will  not,  if  opposed,  be  enter- 
tained by  the  Court  (w).    The  preliminary  acts  are  not  allowed  to  be  opened  Practice  as 
without  an  order  of  the  judge  or  the  r^istrar.    In  cases  where  the  action  ^^  ^^*°^ 
is  to  be  heard  on  pleadings  and  vivd  voce  evidence  in  open  court,  the  practice  acts, 
usually  adopted  in  London  actions  is  as  follows.    As  soon  as  the  pleadings 
have  been  concluded  (n),  the  plaintiff's  sohcitor  applies  to  the  defendant's 
solicitor  for  a  copy  of  the  preliminary  act  filed  by  him,  which  is  given 
as  a  matter  of  course.    The  preliminary  acts  are  then  printed  ((>)  by  the 
plaintiff's  solicitor  with  the  pleadings,  and  the  plaintiff's  solicitor  may 
afterwards  attend  in  the  registry  to  examine  the  proofs  with  the  originals, 
which  are  then  opened,  if  the  parties  have  signed  a  consent  on  an  order 
of  the  registrar  under  Order  LIL,  Rule  23  (718)  of  the  Rules  of  Court 
now  in  force,  or  in  the  absence  of  consent  under  an  order  made  by  the 
registrar  on  summons  in  the  ordinary  manner.    The  Court  or  a  judge  Cause  may  be 
may  order  the  preliminary  acts  to  be  opened  and  the  evidence  to  be  taken  ^^J^  ?° 
thereon  without  its  being  necessary  to  deliver  any  pleadings  ;  but  in  such  acts  without 
case,  if  either  party  intends  to  rely  on  the  defence  of  compulsory  pilotage,  pleadings, 
he  must  give  notice  thereof  in  writing  to  the  other  party,  within  two  days 
from  the  opening  of  the  preliminary  acts  {p).    As  soon  as  the  order  that 
the  action  should  be  tried  on  the  preliminary  acts  alone  has  been  made,  and 
the  mode  of  taking  the  evidence  fixed,  it  seems  that  the  plaintiff  is  entitled 
to  give  notice  of  trial,  and  to  have  the  action  placed  on  the  list  for  hearing 
forthwith  ;  it  is  usual  in  such  cases  to  have  the  preliminary  acts  printed  {q). 


them,  the  damages  arising  out  of  a  collision 
between  the  barges  and  a  third  vessel, 
Mr.  Justice  Butt,  no  preliminary  acts 
having  been  delivered,  intimated  that 
similar  cases  in  the  Admiralty  Division 
would  not  be  tried  except  there  were  pre- 
liminary acts  filed  ;  that  by  the  practice  of 
the  Court  preliminary  acts  ought  to  be 
filed  in  such  cases ;  and  that  the  decision 
of  the  Divisional  Court  of  the  Queeji's 
Bench  Division  in  Armstrong  v.  Gaselee 
(22  Q.  B.  D.  250)  not  to  require  preliminary 
nets  in  cases  not  within  the  terms  of  Order 
XIX.,  rule  28  (224),  did  not  bind  him. 

(*)  77ie  Vortiffem,  Swa.  518  ;  The 
Injflexible^  Swa.  33. 

(0  Seempra,  p.  367  n.  (/). 

(«0  The  Miranda,  7  P.  D.  185.  See  also 
The  VnHigerfi.  Swa.  518  ;  The  Frankland, 
L.  R3  A.  &E.  511. 

(«)  See  7%«i2tf*yCM^<?»,  Lush.  266;  Hie 
Tivo  FriemUj  Lush.  552.  In  the  latter  case 
the  Court  seems  to  have  ordered  the  pre- 
liminary acts  to  be  opened  before  the 
pleadings  were  formaUy  closed.  On  the 
petition  and  answer  being  filed,  an  order 
was  ma<le  that  the  crew  of  the  plaintiflFs 
ship  should  be  examined  immediately  in 
open  court.  On  the  production  of  the  wit- 

A.P. 


nesses,  the  Court  ordered  the  pi-eliminary 
acts  to  be  opened.  This  course  has  been 
followed  in  subsequent  cases  where  the 
Court  has  sat  for  the  examination  of 
witnesses  before  the  hearing. 

(r')  If  the  preliminary  acts  are  printed, 
it  is  desirable  that  they  should  be  printed 
in  parallel  columns.  There  is  a  positive 
rule  to  this  effect  in  the  Vice-Admiralty 
Court  Rules,  approved  by  Order  in 
Council  of  August  23rd,  1883. 

ip)  Order  XIX.,  rule  28  (224).  Under 
the  former  practice,  where  the  action  was 
tried  without  pleadings  on  the  preliminary 
acts  alone,  the  evidence  was  usually  taken 
vira  voce  in  open  court. 

(^)  It  is  difficult  to  determine  whether 
the  provision  of  this  rule  as  to  trying 
damage  suits  on  the  preliminary  acts 
without  pleadings,  can  apply  in  cases 
where  there  has  been  no  appearance ;  for, 
with  respect  to  such  cases.  Order  XIII., 
rule  12  (112),  expressly  provides  that 
judgment  for  defavdt  of  appearance  can 
only  be  obtained  after  a  statement  of 
claim  has  been  filed  in  the  registry. 
See  supra,  p.  286.  It  is  conceived  that  in 
practice  in  undefended  actions  statements 
of  claim  will  always  have  to  be  filed. 

24 
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Sect.  II. — Cross  Actions — Counterclams, 

Previously  to  the  coming  into  operation  of  the  Judicature  Acts  in  cases 
where  two  vessels  had  been  in  collision,  and  each  had  sustained  damage, 
and  sought  to  recover  compensation  against  the  other,  two  separate  actions 
were  instituted.  The  action  first  instituted  was  called  the  principal  cause, 
and  the  action  which  was  subsequently  instituted  was  called  the  cross  cause. 
Under  the  Judicature  Acts  a  defendant  was  for  the  first  time  enabled  to  set 
up  by  way  of  counterclaim,  against  the  claim  of  the  plaintiff,  any  right  or 
claim  so  as  to  enable  the  Court  to  pronounce  judgment  in  the  same  action, 
both  on  the  original  and  on  the  cross  claim,  and  it  is  therefore  no  longer 
necessary  for  cross  actions  of  damage  to  be  instituted.  Such  actions  are 
still,  however,  sometimes  instituted.  In  i^t  it  often  happens,  where  there 
is  a  collision  between  two  ships,  that  writs  are  issued  against  each  simul- 
taneously. There  is  generally  an  effort  on  behalf  of  each  party  to  be  the 
first  to  take  proceedings,  because  the  conduct  of  the  proceedings  is  usually 
given  to  the  plaintiffs  in  the  cause  first  instituted.  When  two  writs  have 
been  issued  in  actions  pending  at  the  same  time  between  the  same  parties, 
and  relating  to  the  same  collision,  it  is  usual  for  the  actions  to  be  consolidated 
before  the  delivery  of  pleadings,  and  for  the  defendant  in  the  action  first 
instituted  to  raise  his  claim  by  way  of  counterclaim  (r). 

It  was  always  the  practice,  in  cases  of  damage  where  a  cause  and  cross 
cause  were  instituted,  for  the  parties  to  agree  that  the  two  causes  should  be 
heard  on  the  same  evidence,  and  by  the  34th  section  of  the  Admiralty 
Court  Act,  1861  (s),  power  was  conferred  upon  the  Court  on  the  application 
of  the  defendant  in  any  cause  of  damage,  and  on  his  instituting  a  cross 
cause  for  the  damage  sustained  by  him  in  respect  of  the  same  collision,  to 
direct  that  the  principal  cause  and  the  cross  cause  be  heard  at  the  same 
time  and  upon  the  same  evidence  (t).  It  is  to  be  observed  that  the  statute 
gave  the  Court  no  power  to  order  the  pleadings  in  the  one  cause  to  be  used 
in  the  other  ;  but  in  order  to  save  the  expense  of  duplicate  pleadings  it  was 
not  unusual  for  the  parties  to  agree  that  the  pleadings  and  the  proofs  in  the 
principal  cause  should  be  used  as  the  pleadings  and  proofs  in  the  cross  cause. 
In  such  a  case  it  was  necessary  for  the  defendant  in  the  principal  cause  to 
take  care  that  his  answer  disclosed  all  the  facts  necessary  to  support  his 
case  in  the  cross  cause.     The  agreement  was  usually  in  writing,  was  signed 


(;•)  If  this  is  not  done  by  consent,  it 
seems  that  the  Court  may  now  order  it  to 
be  done  under  the  Judicature  Act,  1873, 
sect.  24,  sub-sect.  7.  T/tvt/tJfon  v.  The 
South  JCfuttern  RnUwatf  Otinpanij^  9  Q.  B. 
D.  320 ;  Adtnmon  v.  Tuff.  44  L.  T.  420. 
Indeed,  according  to  the  practice  in  the 
Admiralty  Court,  it  was  always  usual  to 
exercise  the  power  of  consolidation  largely, 
in  order  to  prevent  the  mvdtiplication  of 
suits  arising  out  of  the  same  matter. 
Thus  an  action  by  owners  of  cargo  laden 
on  board  a  vessel  against  another  vessel 
aUeged  to  have  caused  the  damage  to  the 
cargo  by  coUision,  has  been  consolidated 
with  an  action  brought  by  the  owners  of 


the  vessel  on  which  the  cargo  was  laden 
against  the  other  vessel.  See  Tke  Hector^ 
8  P.  D.  218.  See  also  Tfie  Vildifmla,  Tfie 
Emerald,  'Hie  Satellite,  The  Toiler,  4  Asp. 
228  ;  The  Rint^entorU,  [1893]  P.  275,  at 
p.  276 ;  McOmoan  v.  Middletoti,  11  Q.  B.  D. 
464,  at  p.  471. 

(h)  24  Vict.  c.  10,  s.  34. 

(t)  The  section  has  no  application 
where,  although  the  two  suits  arise  out 
of  the  same  collision,  one  suit  is  carried 
on  between  the  owners  of  the  two  vessels, 
and  the  other  suit  between  the  owners  of 
the  cargo  of  one  vessel  and  the  owners  of 
the  other  vessel.  The  Demetrius,  L.  R.  3 
A.  &  E.  523. 
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by  the  solicitors  for  the  plaintiff  and  defendant,  and  filed  in  the  registry, 
with  the  usual  minute  (u). 

Formerly  it  sometimes  happened,  where  a  cause  and  a  cross  cause  were  Proceedings 
instituted,  that  great  injustice  was  done  where  the  ship  of  the  defendant  ^^e^^^^^^t's 
was  arrested,  and  it  was  not  possible  to  arrest  the  ship  of  the  plaintiff,  ship  is 
In  such  cases  the  Court  had  no  power  to  stay  the  proceedings,  but  it  did  f^'^^  ??J^, 
its  utmost  to  place  the  parties  on  an  equality,  and  where  in  the  principal  ship  cannot 
action  a  decree  was  pronounced  that  both  parties  were  in  fault,  it  was  the  ^  arreste<i. 
practice  of  the  Court  to  withhold  the  payment  of  the  moiety  of  the  damage 
sustained  by  the  plaintiff's  ship  until  the  plaintiff  in  that  action  submitted 
to  the  deduction  of  a  moiety  of  the  damages  sustained  by  the  other  ship, 
or  suffered  the  cross  action  to  be  prosecuted  (x).    In  recent  times  more 
extensive  powers  were  conferred  upon  the  Court,  and  it  was  provided  by 
the  last-mentioned  section  of  the  Admiralty  Court  Act,  1861,  that  if  the 
defendant  in  any  cause  of  damage  instituted  a  cross  cause  for  the  damage 
sustained  by  him  in  the  same  collision,  and  if  in  the  principal  cause  the 
ship  of  the  defendant  had  been  arrested  or  security  given  by  him  to  answer 
judgment,  and  in  the  cross  cause  the  ship  of  the  plaintiff  could  not  be 
arrested,  and  security  had  not  been  given  to  answer  judgment  therein,  the 
Court  might,  if  it  thought  fit,  suspend  the  proceedini^s  in  the  principal 
cause  until   security  had  been  given  to  answer  judgment  in   the  cross 
cause  («).     It  was  decided  that  this  section  applied  although  the  owners 
of  the  two  ships  were  foreigners  resident  abroad,  and  notwithstanding  that 
the  principal  cause   was  a  suit  in  rem   and  the  cross  cause  a  suit  m 
personam  (p). 

The  provisions  of  the  84th  section  of  the  Admiralty  Court  Act,  1861,  24  Vict.  c.  lo. 
which  relate  to  security,  have  been  held  to  be  applicable  to  original  and  '^-  34,  applic- 
cross  claims  in  actions  of  damage  where  the  cross  claim  is  made  by  way  of  where 
counterclaim,  and  in  such  actions,  if  the  ship  of  the  defendant  setting  up  co'in^er- 

claims  1^1  so(  I 

the  counterclaim  has  been  arrested,  but  the  defendant  is  unable  to  arrest 
the  plaintiff's  ship,  and  security  for  the  counterclaim  and  costs  is  not. 
given,  the  Court,  on  the  application  of  the  defendant,  will  order  all 
proceedings  on  the  original  claim  to  be  stayed  (z).  But,  of  course,  the 
statute  does  not  apply  in  cases  where  the  defendant's  ship  has  been  arrested 
at  the  suit  of  owners  of  cargo  (^a). 


(«)  See  The  Gauntlet^  Pritchard's  Admi- 
ralty Digest  (2nd  ed.),  vol.  ii.  591  ;  Coote's 
Admiralty  Practice,  30 ;  T/ie  Gabriel,  4 
W.  R.  91  ;  The  Vortigem,  Swa.  518. 

(4?)  The  JVifrth  American,  Lush.  79  ; 
TJie  Senngapafam,  3  W.  Rob.  38;  Th4*. 
Imperial  Japaiitne  Gorefnment  v.  The 
Peniiundar  and  Oriental  Steamship  Co., 
[1895]  A.  C.  644.  This  section  has  no 
application  where  there  has  been  no 
arrest  at  all  in  the  principal  cause.  Tlie 
Rongenumt,  [1893]  P.  275.  See  also  The 
Alne  Holme,  4  Asp.  591. 

(y)  The  Charkieh,  L.  R.  4  A.  &  E.  120. 
See  also  Tfie  Canwo,  Lush.  408.  Where  a 
party  was  suing  in  a  damage  cause  in 
rem,  and  a  cross  cause  in  personam  was 
instituted,  the  service  of  tne  citation  in 


the  cross  cause  might  be  made  on  the 
solicitor  of  the  party  suing  in  the  original 
cause,  and  such  service  was  held  sufficient. 
It  would  seem  that  the  principal  cause 
and  the  cross  cause  must  have  been  pend- 
ing at  the  same  time.  Tlie  Demetrius. 
L.  R.  3  A.  vv:  E.  523. 

Qz)  The  Newhattle,  10  P.  D.  33,  where 
the  plaintiff  was  a  foreign  sovereign 
whose  ship  could  not  be  nrrested.  As 
to  the  form  of  the  order  which  may  be 
made,  see  TJie  Alexander,  6  Asp.  89. 

(a)  T}w  Breadalhaiie,  7  P.  D.  186,  where 
the  action  was  instituted  on  behalf  of  the 
owners  of  a  ship  which  had  sustained 
damage,  and  the  owners  of  her  cargo,  antl 
the  claim  of  the  owners  of  the  ship  was 
dismissed,  and  the  action  proceeded  as  an 
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Although  it  still  is  the  usnal  practice  for  the  defendant  in  an  action  of 
damage,  if  he  intends  to  sue  the  plaintiff  for  damage  arising  out  of  the 
collision,  to  raise  his  counterclaim  without  delay,  so  that  the  whole  matter 
may  be  disposed  of  at  one  time  ;  jet  the  defendant  may,  if  he  chooses, 
await  the  result  of  the  decree  in  the  action  brought  against  him  before  he 
prefers  his  claim  for  damages  {b).  When  an  action  has  been  decided,  the 
Court  will  allow  notes  of  the  evidence  given  on  both  sides  in  such  cause  to 
be  brought  in  as  evidence  in  any  subsequent  cause  which,  if  tried  at  the 
same  time  as  the  decided  action,  would  have  been  the  cross  cause ;  but 
fresh  evidence  may  be  taken  in  the  subsequent  cause  (c). 

In  the  case  of  The  Annapolis  there  was  an  action  and  a  cross  action,  and 
the  evidence  was  adduced  in  the  original  action  with  an  agreement  that  it 
was  to  be  used  in  the  cross  action.  The  plaintiffs  in  the  cross  action  failed 
only  because  the  collision  was  occasioned  by  the  act  of  the  pilot  of  the 
other  ship,  and  they  were  therefore,  according  to  the  usual  practice, 
entitled  to  be  dismissed  without  costs.  It  was  held  that  the  plaintiff  in  the 
original  cause  must  bear  the  cost  of  the  whole  of  the  evidence  (d). 


action  by  the  owners  of  the  cargo  alone. 
See  also  Tfif  Julia  Fither,  2  P.  D.  115  ; 
I7i€  Carnarvon  Castle,  8  Asp.  607. 

(J)  The  Calypso,  Swa.  29.  It  is,  how- 
ever, apprehended  that  a  plaintiff  in  a 
cross  action  would  not  be  allowed  to  rest 
his  case  upon  facts  which  have  been 
alleged  in  his  answer  to  the  principal 
action,  and  have  been  found  against  him. 
In  the  case  cited,  the  Court  held  there 
was  no  estoppel,  but  there  the  defendants 
in  the  principal  action  contented  them- 
selves with  simply  denying  that    their 


crew  had  been  guilty  of  neglect.  See 
Order  XXXVII.,  rule  3  (486). 

(c)  Tfte  North  American,  Lush.  80. 
See  The  Rossendale,  Pritchard's  Admiralty 
Digest,  vol.  ii.  p.  591. 

(<f)  TIte  Anmipolls,  Lush.  312.  As  to 
the  present  practice  as  to  reading  such 
evidence,  see  Order  XXXVII.,  rule  3  (485). 
As  to  the  allowance  of  refreshers  to  coun- 
sel on  the  hearing  of  a  cause  or  cross 
cause,  see  The  Queen,  W.  N.  1868,  p.  92  ; 
and  infra,  Chapter  Costs. 


CHAPTER   VII. 


PROCEEDINGS  IN  ACTIONS  UNDER  THE  MAIL  SHIPS  ACT,    1891. 

The  procedure  to  be  adopted  in  actions  which  but  for  the  provisions 
of  the  Mail  Ships  Act,  1891  («),  might  have  been  brought  in  rem  against 
vessels  which  are  under  the  provisions  of  that  Act  to  be  deemed  *'  exempted 
mail  ships/*  and  as  such  made  entitled  to  fi*eedom  from  arrest  on  security  in 
pureuance  of  the  Act  being  given  and  maintained  by  their  owners,  is  governed 
by  sects.  3,  5,  and  6  of  that  Act  and  the  Mail  Ships  Rules  of  1892  (b).  Of 
these  sections,  sect.  3  provides  that  where  the  owner  of  any  ship,  British  or 
foreign,  applies  to  the  High  Court  in  England,  and  (1)  produces  a  certificate 
of  a  Secretary  of  State  that  such  owner  is  subsidized  for  the  execution  of  any  owi^^f  ^ 
postal  service  within  the  meaning  of  a  convention  with  a  foreign  state  to  exempted 
which  the  Act  applies,  by  reason  of  receiving  from  the  foreign  state,  or  from  ™*^  ^nipa. 
the  government  of  the  United  Kingdom,  or  a  British  possession  a  bond  fids 
subsidy  (c)  for  the  postal  service  mentioned  in  the  certificate  ;  (2)  produces 
sufficient  evidence  of  the  nature  of  the  said  service,  and  the  number  of,  and 
the  prescribed  particulars  respecting,  the  ships  named  therein  ;  and  (3)  gives 
notice  of  the  application  to  the  Board  of  Trade,  the  High  Court,  after 
hearing  the  owner  and  the  Board  of  Trade  if  they  wish  to  be  heard,  shall 
fix  the  nature  and  amount  of  the  security  ((l)  which  the  owner  ought  to 
place  under  the  control  of  the  Court  for  the  purpose  of  the  x\ct  as  respects 
the  ships  engaged  in  that  postal  service,  and  fix«  the  maximum  number 
and  tonnage  of  the  ships  to  which  the  security  is  to  apply.  The  same 
section  provides  that  if  the  owner  gives  such  security  to  the  satisfaction 
of  the  High  Court,  then,  so  long  as  the  security  is  maintained  and  is 
sufficient  to  the  satisfaction  of  the  Court  (e),  and  the  number  and  tonnage 


(r/)  54  &,  55  Vict.  c.  31. 

lb)  Theserules,datedFebruai727,1892, 
and  made  by  the  Lord  Cbancellor  and 
the  judges  of  the  Supreme  Court  pur- 
suant to  sect.  3,  sub-sect.  (8),  of  the  Act, 
are  printed  in  Statutory  Rules  and  Orders 
for  1892,  pp.  741—751. 

(c)  By  sect.  9  of  the  Act,  the  expression 
"subsidy"  is  defined  to  include  a  pay- 
ment for  the  performance  of  a  contract. 

(//)  The  security  is  to  be  the  bond  of 
the  owner,  guaranteed  either  (a)  by  the 
personal  security  of  a  surety,  accompanied 
by  an  adequate  real  security  given  by  the 
surety  ;  or  (b)  by  the  payment  or  transfer 
into  Court  of  cash  or  of  securities  of  the 
government  of  the  United  Kingilom. 
The  Mail  Ships  Act,  1«91,  s.  3,  sub-s.  (2j. 
The  Act  also  i-equires  that  notice  of  every 
application  respecting  any  security  given 
in  pursuance  of  the  section  is  to  be  given 
to  the  Board  of  Ti-ade  (sect.  3,  sub-sect.  (4)), 
and  it  is  provided  (sect.  3,  sub-sects.  (6),  (7)) 
that  the  amount  and  nature  of  the  security 


may  be  varied,  and  the  whole  security 
withdrawn,  and  the  income  of  the  security 
disposed  of,  by  order  of  the  High  Court 
from  time  to  time  on  such  application 
either  of  the  Board  of  Trade  or  of  any 
person  appearing  to  be  interested,  and  in 
such  manner  and  after  such  notice  and 
upon  such  terms  and  conditions  as  may 
be  prescribed  by  rules  of  (^ourt,  or,  so  far 
as  the  rules  do  not  extend,  as  the  Court 
may  think  just :  provided  that  before  the 
security  is  actually  withdrawn  the  High 
Court  shall  be  satisfied  (a)  that  the  pre- 
scribetl  notice  of  the  order  for  withdrawal 
has  been  given  to  the  arresting  authorities ; 
(b)  that  there  is  no  pending  claim  for  the 
purposes  of  which  the  security  may  be 
retjuired  ;  and  upon  the  prescribed  notice 
of  the  order  for  withdrawal  being  given 
to  an  arresting  authority,  the  ships  shall, 
as  resjKiCts  that  authority,  cease,  after  the 
date  specified  in  the  notice,  to  be  exempted 
ships. 

(^)  if  at  any  time  it  appears  to  the 
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of  the  ships  for  the  time  being  actually  engaged  in  carrying  mails  for  the 
postal  service  in  respect  of  which  the  security  is  given  does  not  exceed  the 
number  and  tonnage  of  the  ships  to  which  the  security  applies,  the  ships 
actually  engaged  in  earrjring  mails  for  the  said  service  shall  be  deemed  to 
be  exempted  mail  ships  and  be  entitled  to  the  exemptions  and  privileges 
given  by  the  Act  to  exempted  mail  ships  (/). 

The  5th  section  of  the  Act  provides  that  an  exempted  mail  ship  to 
which  the  section  applies  shall  not,  subject  as  in  the  Act  mentioned,  be 
liable  to  be  arrested  or  detained  by  an  arresting  authority,  either  for  the 
purpose  of  founding  jurisdiction  in  any  Court  of  Admiralty  (^),-  or  of 
enforcing  the  payment  of  any  damages,  fine,  debt,  or  other  sum,  or 
enforcing  any  forfeiture,  whether  arising  from  the  misconduct  of  the  master 
or  any  of  the  crew,  or  otherwise  ;  but  every  Court  of  the  United  Kingdom 
by  the  process  of  which  the  ship  could  have  been  under  the  circumstances 
arrested  or  detained  shall  have  the  same  jurisdiction  as  if  the  ship  had 
been  so  arrested  or  detained,  and  any  legal  proceeding  in  relation  to  any 
such  matter  as  aforesaid  may  be  commenced  by  such  service  in  the  United 
Kingdom  of  any  writ  or  process  as  may  be  prescribed  by  rules  of  Court, 
and  the  High  Court  on  application  shall,  in  accordance  with  rules  of 
Court,  cause  the  security  to  be  applied  in  discharge  of  any  such  damages, 
fine,  debt,  claim,  sum,  or  forfeiture  (A). 

The  above  provisions  of  the  5th  section  are,  however,  subject  to  a 
proviso  that  nothing  therein  shall  render  invalid  the  an-est  or  detention  of 
a  ship  before  the  prescribed  notice  has  been  given  to  the  arresting  authority: 
but  such  authority,  on  proof  that  the  ship  is  an  exempted  mail  ship,  shall 
release  the  ship  (»). 

Sect.  6  of  the  Act  provides  (sub-sect  (1) )  that  where  the  convention 
with  a  foreign  state  provides  that  any  provisions  in  the  convention  similar 
to  those  contained  in  the  Act  shall,  in  any  cases,  apply  to  a  public  ship  of  a 
foreign  state  when  employed  as  a  mail  ship,  it  shall  be  lawful  for  Her 
Majesty  the  Queen  to  agree  that  the  like  provisions  shall  apply  to  a  public 
ship  of  Her  Majesty  in  the  like  cases  when  employed  as  a  mail  ship,  and  to 


Board  of  Trade  that  a  security  given  as 
resi)ect8  ships  engaged  in  any  i)Ostal  ser- 
vice is  from  any  cause  (whether  pendir»g 
claims,  variation  of  the  condition  of  the 
service,  or  otherwise)  insufficient,  the 
Board  of  Trade  shall  applj'  to  the  High 
Court,  and  that  Court,  if  satisfied  of  such 
insufficiency,  shall  require  the  security  to 
be  made  sufficient  to  the  satisfaction  of 
the  Court  within  a  reasonable  time,  and 
direct  that  in  default  the  ships  engaged 
in  the  postal  service  shall  cease  to  be 
exemptcil  mail  ships,  and  that  the  Board 
of  Trade  shall  give  the  prescribed  notices 
for  informing  the  an-esting  authorities  of 
such  cesser.  The  Mail  Ships  Act,  1891, 
s.  3,  sub-s.  (5). 

CO  The  Mail  Ships  Act,  1891,  s.  3, 
sub-s.  (3).  The  Board  of  Trade  is  to  give 
the  prescribed  notices  for  informing  the 
arresting  authorities  that  the  ships 
actually  engageil  in  carrying  the  mails 
for  the  said  postal  services  are  exempted 


mail  ships. 

(^)  An  action  hi  rem  in  the  Admiralty 
Division  is  not  an  action  brought  ad 
fnndandevijurisdictionem.  See  The  Bold 
Bvccletigh,  7  Moo.  P.  C.  C.  207,  282. 

(//)  54  &  55  Vict.  c.  31,  s.  o,  sub-s.  (1). 

(i)  54  &  55  Vict.  c.  31,  s.  5,  sub-s.  (2). 
The  same  sub-section  provides  that  where 
the  commissioners  of  customs,  in  pur- 
suance of  any  Act,  or  as  a  condition  of 
waiving  any  forfeiture,  recjuire  a  deposit 
to  be  made  by  any  exempted  mail  ship 
to  which  the  section  (sect.  5)  applies,  the 
amount  of  such  deposit  shall,  on  notice 
from  the  commissioners  of  customs,  and 
without  any  further  proceedings,  be  set 
apart  out  of  the  security  as  money  belong- 
ing to  the  said  commissioners,  and  shtdl 
be  paid  and  applied  as  they  direct,  and 
any  rules  of  Court  relating  to  such 
notice,  payment,  or  application  shall  be 
made  with  the  consent  of  the  Treasury. 
The  following  Orders   in   Council  have 
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give  effect  to  sach  agreement,  and  (sab-Beet.  (2) )  that  an  Order  in  Council 
applying  the  Act  as  regards  a  convention  with  a  foreign  state  may,  if  it 
seerns  to  Her  Majesty  in  Council  to  be  consistent  with  the  convention  so 
to  do,  apply  the  Act  as  regards  a  public  ship  of  that  foreign  state  when 
employed  as  a  mail  ship  in  the  cases  authorized  by  the  convention,  and 
that  the  Act  shall  apply  accordingly  as  if  such  ship  were  an  exempted  mail 
ship  belonging  to  a  private  owner  (k). 

The  Mail    Ships  Rules,   1892,  provide  that  all   matters  within  the  Jurisdiction 
jurisdiction  of  the  High  Court  under  the  Act  shall  be  assigned  to  the  "°^^^t^^^ 
Probate,  Divorce  and  Admiralty  Division,  and  that  all  jurisdiction  in  rela-  the  Admiralty 
tion  thereto  may  be  exercised  by  a  judge  in  chambers  (/) ;  prescribe  the  form  l>>^'won- 
and  method  of  applications  under  the  Act,  which  are  all  to  be  filed  in  the 
Admiralty  Registry  (m) ;  and  direct  that  the  Court  shall  appoint  a  day  for 
the  hearing  of  the  application,  having  regard  to  the  notice  (if  any)  required 
to  be  given  in  respect  thereof,  and  shall  make  such  order  therein  as  the 
Court  may  think  just ;  and  that  where  in  any  proceeding  relating  to  security 
notice  is  required  by  the  Act  or  rules  to  be  given,  such  notice  shall  be  a 
notice  of  three  clear  days,  except  where  the  rules  otherwise  provide,  though 
shorter  notice  may  be  permitted  by  the  judge  as  justice  may  require  (n). 


been  made  nnder  this  Act :  The  Mail 
Ships  (France)  Order  in  Council,  1892 
(Statutory  Rules  and  Orders  for  1892, 
p.  730).  The  Mail  Ships  (France)  Order 
in  Council,  1892  (South  Australia  and 
Western  Australia,  lb.  p.  740).  The 
Mail  Ships  (France)  Order  in  Council 
(India),  1893  (Statutory  Rules  and  Orders 
for  1893,  p.  472).  The  Mail  Ships  (France) 
Order  in  Council  (New  South  Wales), 
1894  (Statutory  Rules  and  Orders  for 
1^94,  p.  339).  The  Mail  Ships  (France) 
Order  in  Council  (Tasmania)  (Statutory 
Rules  and  Orders  for  189.">.  p.  604).  Pro- 
visions are  contained  in  sect.  8  of  the 
Act  with  respect  to  the  application  of  the 
Act  to  British  possessions.  For  the  pro- 
cedure to  be  adopted  in  such  cases,  sec  the 
Mail  Ships  Rules  Order  in  Council,  1895 
(Statutory  Rules  and  Ordei-s,  1895,  p.  601). 

(/O  54&  55  Vict.  c.  31, s. 6, sub-ss.  (1),  (2). 
This  section  does  not  seem  intendetl  to 
have  any  application  to  arrests  by  Ad- 
miralty process.  Sec  nupru^  pp.  79,  81, 
n.  (*).  By  sect.  9  of  the  Act  the  expres- 
sion "  ship  of  a  foreijirn  state "  is  defined 
to  mean  '*  a  ship  entitled  to  sail  under  the 
flajc  of  a  foreign  state." 

(Z)  Mail  Ships  Rules,  1892,  rule  1. 

(w)  7^.,  rule  2. 

(It)  Rules  5  to  11  of  the  Mail  Ships 
Rules,  1892,  rclate  to  the  mode  of  fixing 
the  security,  rules  5  and  6  specifying  the 
contents  of  the  application  to  fix  the 
security  and  the  documents  and  evidence 
to  accompany  it.  It  is  provided  by  rule  12 
that  on  receiving  information  from  the 
Admiralty  registj^r  of  the  completion  of 
the  security,  the  Board  of  Trade  shall 
issue  a  notice  requiring  all  arresting 
authorities  to  take  notice  that  from  and 
after  the  data  therein  mentionc<l  (being 


the  day  on  which  the  security  was  com- 
pleted in  accordance  with  the  order  of 
the  Court)  all  the  ships  of  the  owner 
actually  engaged  in  the  postal  service  are 
to  be  deemed  exempted  mail  ships  within 
the  Act ;  by  rule  13  that  lists  of  the  ships 
actually  engaged  in  postal  service,  in  re- 
spect of  which  the  security  has  been  given, 
corrected  from  time  to  time,  be  lodged  by 
the  owner  in  the  Admiralty  Registry ;  and 
by  rule  14  that  if,  notwithstanding  its 
exemption,  any  exempteil  mail  ship  is 
arrested  in  the  United  Kingdom,  the 
Board  of  Trade,  on  receiving  information 
from  the  owner,  and  on  l^ing  s-itisfied 
that  the  ship  is  an  exempted  mail  ship, 
shall  forthwith  send  a  special  notice 
to  the  arresting  authority  informing  him 
that  the  ship  is  an  exempted  mail  ship, 
and  as  such  entitled  to  release.  Copies 
of  such  lists  are  to  be  transmitted  to  the 
Board  of  Trade  for  publication.  Mail 
Sliips  Rules,  1892,  rule  13. 

Applications  by  the  Board  of  Trade  to 
make  the  security  sufficient,  whether 
because  of  pending  claims,  variations  of 
the  conditions  of  service,  or  otherwise,  and 
by  the  owner  to  vary  or  withdraw  the 
security,  are  dealt  with  by  rules  15  to  18 
of  the  rules ;  and  it  is  provided  hy  rule  19 
that  where  on  the  application  of  the 
Board  of  Trmle  an  order  is  made  that  any 
security  shall  l)e  made  sufficient  within  a 
time  fixeil,  and  default  is  made  therein, or 
where  an  order  for  the  withdrawal  of  any 
security  is  made  absolute,  the  Admiralty 
registrar  shall  forthwith  notify  the  Board 
of  Trade  of  such  default  or  order  absolute, 
as  the  case  may  be,  and  the  Board  of 
Trade  shall  thereupon  publish  a  notice  to 
the  effect  that  the  mail  ships  in  respect  of 
which  such  default  is  made  or  such  order 
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The  Rules  of  1892  further  provide,  under  the  following  heading, 
**  Procedure  in  Case  of  Actions  against  Exempted  Mail  Ships,"  that  an 
action  may  be  commenced  in  the  High  Court  against  the  owners  of  an 
exempted  mail  ship  in  the  like  case,  and  by  a  like  writ  of  summons,  as  an 
Admiralty  action  in  rem  (o)  ;  that  every  order  of  the  Court  directing  any 
securities  consisting  of  cash  or  government  securities  to  be  applied,  shall  be 
forthwith  notified  by  the  Admiralty  registrar  to  the  Paymaster-General  (p) ; 
and  that,  in  making  orders  for  the  application  of  the  security,  the  Court 
may,  so  far  as  circumstances  permit,  give  the  like  directions  as  to  priorities 
as  the  Court  could  give  in  the  case  of  proceeds  of  property  under  the 
control  of  the  Court  (g). 


is  made  absolute  have  since  the  date  of  the 
default  or  the  order  absolute  ceased  to  be 
exeirpted  mail  ships.  As  to  the  mode  of 
proof  by  notice  published  by  the  Board  of 
Trade  of  the  exemption  of  any  ship  from 
arrest  under  the  Act  and  rules,  and  the 
cesser  of  such  exemption,  see  rule  20. 

Ai)pended  to  the  rules  in  a  schedule  are 
forms  to  be  used,  with  such  variations  as 
circumstances  may  require,  in  proceedings 
under  the  Act.  Among  these  forms  are 
forms  of  application  by  the  owners  to  fix 
the  security,  to  vary  or  withdraw  the 
security,  and  by  the  Board  of  Trade  to 
make  the  security  sufficient  ;  forms  of 
notices  required  by  the  Act  to  be  given 
by  the  Board  of  Trade  or  the  owners ; 
and  forms  of  bonds  by  the  owner  and  a 
surety  for  him.  The  scale  of  fees,  also 
in  the  schedule,  to  be  taken  in  respect 
of  proceedings  under  the  Act,  is  as 
follows : — 

£   9.  d. 

On  filing  an  application  to  fix 
security 0  10    0 

On  every  subsequent  applica- 
tion by  the  owner  or  other 
person  (except  the  Board  of 
Trade)  with  respect  to  the 
security 0    6    0 


On  every  order   of  the  Court    £    *.  d, 
fixing  the  security.        .        .10    0 

On  every  other  order  of  the 
Court  with  i-espect  to  the 
security 0  10    0 

On  every  affidavit  or  other 
document  filed,  the  like  fee 
as  in  an  Admiralty  action. 

On  every  50^.  or  fraction  of  50/. 
paid  out  of  Court  upon  an 
order  for  the  application  of 
the  security    .        .        .        .050 

(o)  Mail  Ships  Rules,  1892,  rule  21. 

(/;)  lb.,  rule  22. 

(^)  2  b.,  rule  23.  By  rule  24  of  the 
rules,  where  any  notice  respecting  any 
exempted  mail  ship  or  any  security  is  by 
the  above  rules  required  to  be  published, 
the  Board  of  Trade  is  to  publish  the  same 
in  the  London  Gazette,  and  also,  if  the 
case  so  requires,  in  the  Edinburgh  or 
Dublin  Gazette  ;  and  where  the  exemption 
or  security  affects  any  British  possession, 
shall  also  forthwith  send  a  copy  of  such 
notice  to  a  Secretary  of  State  for  publi- 
cation, and  every  notice  so  published 
shall  be  deemed  to  be  notice  to  arresting 
authorities  in  each  part  of  the  United 
Kingdom  and  in  such  British  possession 
accordingly. 


CHAPTER   VIII. 


PROCEEDINGS   IN  ACTIONS  OF  LIMITATION   OF   IJABILITY. 


The  practice  in  actions  of  limitation  of  liability  differs  in  some  respect 
from  the  practice  in  other  actions.  Actions  of  limitation  of  liability  are 
not  in  ordinary  cases  instituted  until  after  proceedings  have  been  com- 
menced, either  in  a  Court  of  this  country  or  in  a  colonial  Court  abroad,  to 
recover  damages  from  the  persons  who  seek  to  limit  their  liability,  and 
where  this  is  the  case,  those  who  have  taken  such  proceedings  should  be 
named  in  the  writ  of  summons  as  defendants  in  the  action  (a). 

The  writ  of  summons  should  be  directed  to  the  persons  named  as  defen-  Writ  of 
dants,  and  to  all  and  every  person  or  persons  whomsoever,  claiming  or  ^^^'^^^^s- 
being  entitled  to  claim  in  respect  of  damage  or  loss  to  the  vessel  with 
which  the  plaintiff's  vessel  was  in  collision,  or  to  any  goods  or  merchandise 
or  other  things  whatsoever  on  board  her  or  on  board  the  plaintiff's  vessel 
at  the  time  of  the  collision.  In  cases  where  there  has  been  loss  of  life  or 
personal  injury,  the  writ  is  further  directed  to  the  survivors  of  the  crew  and 
passengers  of  the  vessel  with  which  the  plaintiff's  vessel  came  into  collision  ; 
to  the  legal  representatives  of  such  of  the  crew  or  passengers  who  have  lost 
their  lives  by  reason  of  the  collision ;  and  to  all  and  every  person  claiming  or 
entitled  to  claim  in  respect  of  any  loss  of  life  or  personal  injury  occasioned 
by  the  collision  (b).  Unless  an  undertaking  to  appear  and  accept  service 
is  given  on  behalf  of  those  defendants  who  have  been  named  in  the  writ, 
the  writ  should  be  personally  served  on  them,  and  it  seems  that  no  further 
service  of  the  writ  is  necessary  (r).    But  any  persons  who  answer  to  the  Appearance. 


(a)  In  general,  actions  of  limitation  of 
liability  are  brought  by  shipowners  for 
the  purpose  of  limiting  their  liability  for 
the  consequences  of  a  coUision  between  a 
vessel  belonging  to  them  and  a  vessel 
owned  by  other  persons  ;  but  occasionaUy 
the  necessity  for  constituting  a  suit  of 
limitation  of  liability  arises  in  conse- 
quence  of  the  plaintiffs'  vessel  having 
stranded  or  met  with  some  similar  acci- 
dent. See  The  Blanche  Bock,  Jan.  26, 
1899  (ship  colliding  with  dock  gates) ; 
TJie  Victoria,  13  P.  D.  125  ;  The  Stella, 
[1900]  P.  161.  See  also  The  Manxman, 
Adm.  Div.,  August  8,  1898,  where  the 
owners  of  a  steam  tug  limited  their 
liability  for  towing  a  vessel  aground. 
Whilst,  therefore,  the  practice  treated  of 
and  referred  to  in  the  pages  which  follow 
is  the  practice  which  prevails  in  actions 
of  limitation  of  liability  arising  out  of 
collisions  between  vessels,  it  siiould  be 
noticed  that  the  same  practice,  mutatis 


mutandis,  is  applicable  where  limitation 
of  liability  suits  have  been  brought  in 
consequence  of  a  stranding  or  other  like 
casualty,  and  would  probably  also  be 
followed  in  actions  under  63  &  64  Vict, 
c.  32  (mpra,  pp.  91—93). 

(ft)  No  form  of  writ  applicable  to  an 
action  of  limitation  of  liability  is  con- 
tained in  the  1st  schedule  to  the  Judica- 
ture Act,  1875,  or  in  the  Appendices  to 
the  Rules  of  October,  1883,  so  that  it  has 
become  necessary  to  adapt  a  form  of  writ 
based  upon  the  prtecipe  to  institute  a 
cause  of  limitation  of  liability  which  was 
in  use  before  1875. 

(c)  There  are  no  express  provisions  in 
the  rules  under  the  Judicature  Acts  re- 
specting the  service  of  a  writ  in  an  action 
for  limitation  of  liability.  The  object  of 
the  action  is  to  affect  with  notice  all 
persons  who  have  any  right  to  claim 
damages  against  the  plaintiff  in  respect 
of  the  matters  as  to  which  he  seeks  to 
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description  of  the  persons  to  whom  the  writ  is  directed,  or  are  interested  in 
the  subject-matter  of  the  action,  may  appear  as  of  course  at  any  time  before 
the  decree  in  the  action  has  been  made.  Defendants  are  in  practice  allowed 
to  appear  after  the  decree  has  been  made,  and  before  the  reference  in  the 
action  has  been  heard.  In  one  modem  case,  by  leave  of  the  judge,  claimants 
were  allowed  in  special  circumstances  to  appear  even  after  the  reference, 
before  the  money  in  Court  had  been  distributed  (d). 

The  statement  of  claim  (e)  should  allege  the  ownership  (/)  of  the  plain- 
tiffs in  the  vessel  (g)  in  respect  of  which  they  seek  to  limit  their  liability  ; 
and  should  state  the  nationality  of  such  vessel,  and  the  tonnage  on  which 
the  aggregate  amount  of  the  liability  of  the  plaintiffs  is  calculated,  such 
tonnage  being  in  the  case  of  a  sailing  vessel  described  as  the  registered 
tonnage,  and  in  the  case  of  a  steamship  the  gross  tonnage  without  deduction 
on  account  of  engine  room  (h).    It  should  also  state  shortly  the  occurrence 


limit  his  liability.  But  it  is  of  course 
impossible  to  serve  the  writ  on  all  such 
persons,  many  of  whom  may  be  unknown 
to  the  plaintiff.  In  practice  the  writ  is 
usually  served  on  some  of  the  named 
defendants,  and  then  the  action  proceeds 
as  if  all  the  world  had  been  served.  The 
method  of  giving  notice  of  the  proceed- 
ings to  the  persons  interested  upon  whom 
the  writ  is  not  serve*!  is  by  the  issue  of 
advertisements  under  the  direction  of  the 
Court,  pursuant  to  the  provisions  of  the 
M.  S.  Act,  1894  (57  &  58  Vict.  c.  60), 
8.  504.     See  2w:*t. 

{d)  The  Marion,  Fol.  71,  1883. 

(fi)  The  action  is  usually  described  in 
the  statement  of  claim,  and  the  other 
subsequent  documents  in  the  cause,  as 
Tlit'  [the  name  of  the  plaintiff's 

vessel],  and  as  an  action  between  the 
owners  of  Thr  ,  plaintiffe,  and  the 

owners  of  77ic  ,  and  the  owners 

of  her  cargo,  and  others,  defendants. 

(/)  An  equitable  or  beneficial  owner  is 
entitled  to  limit  his  liability.  The  Sjnrit 
of  the  Oceiin,  Br.  &  L.  336. 

{g)  The  owners  of  a  British  ship  re- 
el uircd  by  law  to  be  registeretl  at  the  time 
of  the  collision,  but  not  in  fact  so  regis- 
tered, are  not  in  general  entitled  to  limit 
their  liabilitv  under  sect.  503  of  the 
M.  S.  Act,  18y4.  The  Amlahi»\an,  3  P.  D. 
182.  But  there  is  now  an  exception  in 
the  case  of  ships  which  have  not  been 
launched  more  than  three  months,  it 
being  provided  by  the  M.  S.  (Liabilitv  of 
Shipowners)  Act,  1898  (61  &  62  Vict.  c. 
14),  s.  1,  that  sects,  502  to  509  inclusive  of 
the  M.  S.  Act,  1894  (the  sections  entitling 
shipowners  to  limit  their  liability  in  the 
cases  there  mentioned),  shall  extend  and 
apply  to  the  owners,  buildei-s,  or  other 
parties  interested  in  any  ship  (defined  by 
sect.  4  of  the  Act  to  include  every  descrip- 
tion of  vessel  used  or  intended  to  be  used 
in  navigation  not  propelled  by  oars,  and 
whether  completed  or  in  course  of  comple- 
tion or  construction)  built  at  any  port  or 
place  in  Her  Majesty  s  dominions,  from  and 


including  the  launching  of  such  ship  until 
the  registration  thereof  under  sect.  2  o£ 
the  M.  S.  Act,  1894.  Provided  always, 
that  such  ownei*s,  builders,  or  other 
parties  interested  as  aforesaid  shall  not 
benefit  under  this  section  for  a  period 
beyond  three  months  after  the  launching 
of  the  ship.  By  sect.  2  of  the  same  Act 
so  much  of  sect.  608  of  the  M.  8.  Act, 
1894,  as  is  inconsistent  with  the  fore- 
going is  repealed ;  and  it  is  provided  by 
sect.  3  that  for  the  purpose  of  the  Act 
the  tonnage  of  a  ship  shall  be  ascertained 
as  provided  by  sect.  503,  sub-sect.  2 
(b)  and  (c)  of  the  M.  S.  Act,  1894,  with 
regard  to  foreign  ships.  As  to  the  owner 
of  a  British  vessel  not  exceeding  fifteen 
tons  burden  being  entitled  to  limited  lia- 
bility although  the  vessel  is  not  registered, 
and  as  to  how  in  Huch  a  case  the  tonnage 
of  the  vessel  is  to  be  calculated,  see  Tlie 
Bninel,  [1900]  P.  24. 

(h)  Where  the  plaintifi&i  wish  to  deduct 
crew  space,  the  tonnage  on  which  they 
claim  to  limit  their  liability  should  be 
stated  "  as  the  registered  tonnage  or  the 
gross  tonnage  without  deduction  for 
engine  room  after  due  allowance  in 
respect  of  space  solely  occupied  by  and 
appropriated  to  the  use  of  the  crew  and 
certified  as  required  by  law."  Crew  space 
not  so  certified  cannot  be  deducted.  See 
The  Brunei,  [1899]  P.  45,  [1900]  P. 
24;  The  Cathay,  9  Asp.  100.  In 
the  case  of  Tlie  Frafwonia,  3  P.  D. 
164,  the  ownere  of  a  vessel  claimed 
a  ((eduction  in  respect  of  crew  space 
between  the  upper  deck  and  the  tonnage 
deck.  It  was  held  that  such  deduction 
could  not  be  made  by  virtue  of  the  provi- 
sions of  the  M.  S.  Act,  1854.  and  that  it 
could  only  be  made  under  the  M.  S.  Act, 
1867,  s.  9,  and  that  the  provisions  of  the 
latter  section  as  to  inspection  and  other- 
wise not  having  been  complied  with, 
the  shipowners  were  not  entitled  to 
avail  themselves  of  the  deduction  men- 
tioned in  that  section.  In  the  case  of 
Tft4>.  Palermo,  10  P.  D.  21,  33  W.  R.  643, 
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of  the  collision,  what  loss  or  damage  to  property  resulted  therefrom,  and 
whether  or  uot  any  loss  of  life  or  personal  injury  was  caused.  Further,  the 
statement  of  claim  should  specify  what(i)  proceedings  have  been  taken 
against  the  plaintiffs  for  the  recovery  of  damages  in  respect  of  the  collision, 
and  the  stage  at  which  such  proceedings  have  arrived  at  the  time  of  the 
delivery  of  the  statement  of  claim.  If  the  plaintiffs  apprehend  other  claims 
arising  out  of  the  collision  being  brought  against  them  in  respect  of  loss  of 
life,  or  personal  injury  either  alone  or  together  with  loss  or  damage  to  goods, 
merchandise,  and  other  things  (A:),  a  statement  should  be  made  to  that  effect. 
It  is  no  longer  necessary  to  aver  that  the  plaintiff's  vessel  is  under  the 
arrest  of  the  Court,  or  that  she  has  been  released  on  bail,  since  the  Admiralty 
Division,  under  the  provisions  of  the  Judicature  Act,  187J^,  obtained,  in 
actions  of  limitation  of  liability,  the  same  jurisdiction  as  the  Court  of  Chancery 
possessed  before  the  coming  into  operation  of  that  Act  (/).  And  now  also, 
although  the  jurisdiction  conferred  on  the  High  Court  of  Justice  in  England 
to  entertain  actions  of  limitation  of  liability  under  the  r)04th  section  of  the 
Merchant  Shipping  Act,  1804,  is  not  assigned  to  the  Probate,  Divorce,  and 
Admiralty  Division,  the  Court  or  any  judge  of  that  Division  may,  hy  virtue 
of  sect.  11  of  the  Judicature  Act,  1875  (m),  retain  and  deal  with  actions 
of  limitation  of  liability  brought  in  the  High  Court  of  Justice  in  England, 
and  assigned  by  plaintiffs  to  the  Admiralty  Division,  in  the  same  manner 
as  if  that  Division  had  been  the  proper  Division  to  which  such  actions  were 
assigned  under  the  Rules  of  Court  now  in  force  (w). 


the  plaiutiffs  claimed  to  ha^e  the  tonnage 
of  their  ship  reckoned  without  reference 
to  a  closed-in  space  on  the  upper  deck 
solely  appropriated  to  the  berthing  of  the 
crew.  The  provisions  of  the  M.  S.  Act, 
18(»7,  8.  i),  ha<l  not  been  complied  with, 
but  it  was  held  by  Mr.  Justice  Butt  that 
the  plainti&  were  entitletl  under  the  4th 
pamgraph  of  sect.  21  of  the  M.  S.  Act, 
1854,  to  the  allowance  they  claimed,  and 
that  the  provisions  of  the  Act  of  1854 
weie  to  be  applied  without  reference  to 
the  provisions  of  the  Act  of  1H07.  Subse- 
(jucntly,  however,  to  this  decision  the 
M.  S.  (Tonnage)  Act,  1889  (52  &  63  Vict, 
c.  43),  was  passed,  and  it  was  expressly 
provided  by  sect.  1  thereof  that  in  the 
measurement  of  a  ship  for  the  purpose  of 
rtN'ertaining  her  registered  tonnage  no 
deduction  should  be  allowed  in  respect  of 
any  space  which  ha<l  not  been  first  in- 
cluded in  the  measurement  of  her  tonnage ; 
and  that  in  sect.  21,  paragraph  4,  of  the 
M.  S.  Act,  1854,  the  words  **  First,  nothing 
shall  be  added  for  a  closed-in  space  solely 
appmpriated  to  the  berthing  of  the 
crew  .  .  .  " — the  words  on  which  the  case 
of  Tfif  Palrrnw  was  decided — shoidd  be 
repealed,  and  that  subject  as  aforesaid 
the  tonnage  of  every  ship  should  be  esti- 
mated as  if  any  deduction  prohibited  by 
the  section  ha<l  not  been  made.  The 
M.  S.  Act,  1894,  now  the  ruling  enact- 
ment, contains  no  provisions  relating  to 
crew  space  other  than  crew  space  which 
is  certified  by  the  Board  of  Trade  under 


the  regiUations  in  the  2nd  schedule  to 
that  Act,  and  only  allows,  with  regard  to 
the  ships  the  liability  of  whose  owners  is 
limited  under  the  above  603rd  section, 
a  deduction  either  from  the  gross  ton- 
nage without  deduction  for  engine  room 
in  steamships,  or  from  the  registered 
tonnage  in  sailing  ships,  of  crew  space 
so  certified.  As  to  the  practice 
before  the  Act  of  1894,  of  deducting 
certified  crew  space  in  computing  the 
tonnage  on  which  the  liability  of  sliips 
whose  owners  were  entitled  to  limit  their 
liability  was  calculated,  see  The  Petrel^ 
[1893]  P.  320;  The  CmUlo,  [1891]  P. 
118;  The  ZaHzihtir,  [1892  P.  233,  at  p. 
239  :  The  Pilgrim,  [1896]  P.  117. 

(/)  If  there  was  loss  of  life  or  personal 
injury,  the  statement  of  claim  should 
specify  the  number  and  description  of  the 
persons  killed  or  injured. 

(k)  These  words  include  "passengers' 
luggage"  for  which  no  bill  of  lading  has 
b€«n  given,  liondon  afid  Sonth  Western 
Railway  Co.  v.  JameJt^  L.  R.  8  Ch.  241  ; 
The  tkella,  [19001  P.  161,  at  p.  162  (l). 

(0  As  to  the  former  practice,  see  The 
Xorthumbria,  L.  R.  3  A.  &  E.  24. 

(/«)  38  &  39  Vict.  c.  77. 

In)  Rule  1  of  the  R.  S.  C.  (Merchant 
Shipping),  1894  (Statutory  Rules  and 
Orders  for  1894,  p.  425),  excepts  the 
jurisdiction  of  the  High  Court  under  the 
504th  section  of  the  M.  S.  Act,  1894, 
from  being  assigned  to  the  Probate, 
Divorce,  and  Admiralty  Division  ;  but  the 
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Admission  qf 

plaintiflfs 

liability. 


Other  usual 
averments. 


The  statement  of  claim  shoald  allege  that  the  collisioa  occurred  without 
the  actual  fault  or  privity  of  the  plaintiffs  (o).  It  is  usual  for  the  plaintiffs 
to  admit  in  the  statement  of  claim  that  the  damage  was  caused  or  contri- 
buted to  by  the  improper  navigation  of  their  vessel,  and  it  seems  that  it  is 
necessary  that  the  liability  of  the  plaintiffs  should  be  established  before  the 
decree  can  be  obtained  (/?).  If  the  owner  of  a  ship  wishes  to  contest  his 
liability  and  to  obtain  a  decision  on  the  question  whether  his  ship  is  to 
blame,  he  may,  if  a  suit  is  instituted  against  his  ship  in  the  Admiralty 
Division  for  damage  to  ships  or  goods,  pay  money  into  Court  in  lieu  of  bail 
to  an  amount  not  exceeding  8/.  per  ton  on  the  prescribed  tonnage,  together 
with  interest.  If  the  damage  suit  is  decided  against  him,  he  may  then 
institute  and  proceed  with  a  suit  for  limitation  of  liability,  and  apply  that 
the  money  paid  into  Court  in  the  damage  suit  should  be  placed  to  the  credit 
of  the  suit  for  limitation  of  liability  (g). 

Where  claims  in  respect  of  the  collision  have  been  settled  out  of  Court,  it 
should  be  so  stated  in  the  statement  of  claim  (r),  and  if  money  has  been 
paid  into  Court  in  lieu  of  bail  in  any  action  arising  out  of  the  collision,  a 
paragraph  to  that  effect  should  be  added.  It  is  also  usual  to  state  in  the 
body  of  the  statement  of  claim  what  the  sum  of  8^.  per  ton  for  each  ton  of 
the  above  speci6ed  tonnage  of  the  plaintiffs'  vessel  amounts  to,  and  to  aver 
that  the  plaintiffs  submit  to  pay  into  Court  such  amount,  together  with 
interest  thereon  at  the  rate  of  4  per  cent,  per  annum  from  the  date  of  the 
collision  until  payment  into  Court.  If  there  are  claims  for  loss  of  life  or 
personal  injury  unsettled,  the  statement  of  claim  should  also  submit  to  give 
such  security  or  pay  such  further  sum  into  Court  in  respect  of  such  claims 
as  the  Court  may  direct,  not  exceeding  7/.  for  each  ton  of  the  prescribed 


Admiralty  Division  is  still  able  to  exercise 
jurisdiction  in  actions  of  limitation  of 
liability  under  the  above-mentioned  pro- 
visions of  the  Judicature  Act,  1875. 

(o)  As  to  the  meaning  of  actual  fault 
or  privity,  see  Kupra,  p.  89,  n.  (6). 

(jy)  There  are  expressions  used  in  the 
judgment  of  Dr.  Lushington  in  the  case 
of  The  AntaliUj  Br.  &  L.  p.  151,  to  which 
a  wider  interpretation  has  sometimes  been 
sought  to  be  given  than  they  really  bear. 
The  learned  judge  said  that  it  was  not 
indispensably  requisite  that  the  owner  of 
a  ship  preferring  a  claim  in  the  Admiralty 
Court  to  limited  liability  should  beffin  by 
acknowledging  that  his  vessel  is  to  blame. 
These  words  may  mean  nothing  more 
than  that  no  formal  admission  of  liability 
is  necessary  before  the  institution  of  the 
suit.  In  the  case  of  The  Amalla  there 
was  in  fact  an  admission  of  liability  before 
decree;  see  Times  newspaper,  Nov.  15, 
Dec.  16,  1863.  See  Janm*  v.  London  and 
Sovth  Westn-n  Rv.  Qk,  L.  R.  7  Ex.  187  ; 
mil  V.  Andvs.  1  K.  &  J.  263,  24  L.J.  Ch. 
229.  If  the  collision  was  wholly  occa- 
sioned by  the  improper  navigation  of  the 
plaintiff*  vessel,  the  Court  will  only  in 
practice  stay  any  actions  pending  against 
the  plainti^  and  arising  out  of  the 
collision  upon  payment  of  whatever  costs 


they  have  been  condemned  in  in  such 
actions ;  but  if  both  vessels  were  to  blame 
for  the  collision,  no  costs  would  be  payable 
to  either  party,  and  in  all  ordinary  cases 
no  question  would  arise  as  to  payment  of 
costs. 

iq)  See  The  SUtet%  1  P.  D.  281  :  and 
post  J  p.  382,  n.  {h).    See  also  tupra^  p.  291. 

(r)  As  to  how  the  limited  amount  is  to 
be  distributed  in  such  cases,  and  the  right 
to  claim  against  the  fund  in  Court  given 
to  the  plaintiffs  for  any  amounts  paid  by 
them  in  settlement,  see  The  Crathie^ 
[1897]  P.  178  ;  Olahvlm  v.  Barker, 
L.  R.  1  Ch.  223.  Where  claimants 
against  the  fund  in  Court  have  taken 
proceedings  abroad,  and  have  been  par- 
tially satisfied,  they  must  give  credit 
before  the  registrar  for  anything  they 
have  received  off  their  claim,  and  will 
be  only  admitted  to  share  in  the  fund  in 
respect  of  the  balance  due  to  them.  Ih. 
See  also  Rnnklm  v.  RoM^hcn,  4  Sess.  Cases 
(4th  series)  725.  If  it  clearly  appears 
that  all  claims  for  loss  of  life  or  personal 
injury  arising  out  of  the  collision  have 
been  settleil,  the  plaintiff  is  entitled  to  a 
decree  of  limitation  of  liability  on  bring- 
ing into  Court  8^.  per  ton,  together  with 
interest.  See  Xi^m  v.  R^herts,  1  J.'&  H, 
739  :  30  L.  J.  Ch.  844. 
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tonnage  of  the  plaintiffs'  vessel,  together  with  interest  at  the  aforesaid  rate 
from  the  date  of  the  collision  until  payment  into  Ooort  («). 

The  statement  of  claim  in  cases  where  no  claims  are  apprehended  other  What  should 
than  claims  for  damage  to  property  should  claim  a  decree  pronouncing  that  ^  claimed 
the  plaintiffs  and  the  plaintiffs'  vessel  are  not  answerable  in  damages  to  an 
amount  exceeding  8/.  per  ton  of  the  specified  tonnage  (/),  and  it  was  usual 
before  the  Judicature  Act  of  1873  for  the  plaintiffs  to  ask  the  Court  to 
decree  that,  upon  payment  into  Court  of  a  sum  representing  the  limit  of 
their  liability  calculated  at  8/.  per  ton  of  the  specified  tonnage  of  their  ship 
and  interest  thereon,  and  of  any  costs  the  plaintiffs  might  have  been 
condemned  to  pay  in  any  actions  brought  against  them  or  their  vessel  in 
respect  of  the  collision,  such  actions  should  be  stayed,  and  all  persons  be 
restrained  from  instituting  further  proceedings  in  respect  of  the  collision  (u). 

Since  the  Judicature  Acts  and  the  Merchant  Shipping  Act,  1894,  the 
same  form  of  statement  of  claim  has  generally  been  adopted,  but  it  is 
doubtful  whether  the  Court  has  now  any  power  to  restrain  actions  in  other 
Divisions  of  the  High  Court.  The  24th  section,  sub-sect.  5,  of  the 
Judicature  Act,  1873,  enacts  that  no  cause  or  proceeding  at  any  time 
pending  in  the  High  Court  of  Justice  or  before  the  Court  of  Appeal  shall 
be  restrained  by  prohibition  or  injunction,  provided  that  any  person  who 
would  have  been  entitled  to  restrain  the  prosecution  of  an  action,  in  any 
Division  of  the  High  Court,  shall  be  at  liberty  to  apply  by  motion  to  the 
Court  in  which  the  action  is  pending  for  a  stay  of  proce^ings.  When  the 
Judicature  Act  of  1873  was  passed,  it  was  probably  never  intended  to 
interfere  with  the  power  "  to  stop  all  actions  and  suits  pending  in  any 
other  Court  in  relation  to  the  same  subject-matter  "  conferred  on  the  High 
Court  of  Chancery  and  the  other  Courts  in  the  section  mentioned  by  the 
51 4th  section  of  the  Merchant  Shipping  Act,  1854,  or  the  power  of  the 
High  Ccmrt  of  Justice  in  England  or  Ireland,  the  Court  of  Session  in 
Scotland,  or  any  competent  Court  in  a  British  possession,  **  to  stay  any  pro- 
ceedings pending  in  any  other  Court  in  relation  to  the  same  matter  "  con- 
tained in  the  504th  section  of  the  Merchant  Shipping  Act,  1894 ;  yet  it 
seems  to  be  difficult  to  give  to  the  words  of  the  Judicature  Act,  1873,  any 
construction  which  would  preserve  the  power  of  restraining  actions  in  the 


(*)  Tfie  Orathie,  [1897]  P.  178;  Tlie 
Stella,  Adm.  Div.,  July  24,  1899  ;  Ola- 
ludm  V.  Earlier ,  L.  R*  2  E(i.  604,  1  Ch. 
224.'  The  usual  practice  is  for  bail  to  be 
given  in  respect  of  claims  for  loss  of  life 
and  personal  injury  arising  out  of  the 
collision,  if  such  claims  are  not  numerous  ; 
the  amount  of  such  bail  being  either  settled 
in  Ck)urt  at  the  hearing  or  referred  to  the 
registrar  to  be  fixed  by  him.  See  The 
Chdha,  45  L.  J.  Adm.  108:  The  Rose, 
1877.  J.,  No.  165  ;  Tlie  Candahar  [7034]  ; 
ne  Port  Victor,  Nov.  22,  1897,  Fol. 
426.  An  allegation  is  sometimes  added  to 
the  effect  that  the  said  amount  will  be 
insufficient  to  answer  the  claims  which 
have  been  or  may  be  made  against  the 
plaintiffs  or  their  vessel  in  respect  of  the 
collision,  but  such  an  aUegation  does  not 
seem  to  be  strictly  necessary. 


(0  See  The  Foscolhw,  5  Asp.  420.  The 
statement  of  claim  usually  claims  that  the 
Court  should  declare  what  is  the  tonnage 
on  which  the  plaintiffs  are  entitled  to 
limit  their  liability. 

Any  reference  to  payment  of  costs  as  a 
condition  of  obtaining  a  stay  of  proceed- 
ings may,  however,  be  omitted,  and  the 
relief  claimed  may  be  that  all  further 
proceedings  in  such  actions  be  stayed 
**  except  as  to  the  taxation  and  pay- 
ment of  costs "  ;  but  the  usual  practice 
is  for  the  Court  to  decree  a  stay  of 
proceedings  only  on  payment  of'  the 
costs  (if  any)  in  which  the  plaintiffs 
have  been  condemned  in  the  damage 
suits  or  suit. 

(w)  The  rate  of  interest  under  the 
present  pi-actice  is  4  per  cent,  per 
annum. 
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High  Court  (x).  It  is,  however,  apprehended  that  no  difficulty  can  arise, 
because  wherever  the  Admiralty  Division  has  decreed  that  the  plaintiflfe  in 
an  action  of  limitation  of  liability  are  entitled  to  have  their  liability  limited, 
and  are,  upon  performing  certain  conditions,  entitled  to  have  all  actions 
pending  in  the  Admiralty  Division  against  them,  arising  out  of  the  collision, 
stayed,  execution  in  all  like  actions  in  any  other  Division  should,  provided 
the  conditions  were  fulfilled,  on  application  to  the  Division  in  which  they 
are  pending,  be  stayed  (y).  The  power  of  the  Admiralty  Division  to  stay 
actions  pending  before  itself,  or  elsewhere  than  in  the  High  Conrt  and  the 
Court  of  Appeal,  is  unaffected  by  the  Judicature  Acts,  and  there  is  no 
objection  to  the  plaintifis  asking  that  on  performance  of  the  conditions  all 
actions  in  the  Admiralty  Division  arising  out  of  the  collision  may  be  stayed, 
and  all  persons  may  be  restrained  from  instituting  or  continuing  proceedings 
in  respect  of  the  collision  in  any  Court  other  than  the  High  Court  or  the 
Court  of  Appeal  (^),  and  that  it  may  be  declared  that  the  plaintiffs  are 
entitled  to  relief  under  the  Judicature  Act,  1873,  against  proceedings  in 
respect  of  the  collision  in  the  High  Court  of  Justice  (a). 

If,  as  is  sometimes  the  case,  an  amount  of  money  equal  to  or  less  than 
the  amount  to  which  the  plaintiffs  are  entitled  to  limit  their  liability  has 
been  already  paid  into  Court  by  the  plaintiffs  in  an  action  of  damage  inrmn^ 
arising  out  of  the  collision,  the  plaintiffs,  instead  of  claiming  a  stay  of 
proceedings  and  other  relief  upon  payment  into  Court  of  the  amount  of 
their  liability  with  interest,  should  claim  the  same  relief,  upon  the  money  so 
paid  into  Court  in  the  damage  suit  being  transferred  to  the  credit  of  the 
limitation  of  liability  suit,  and  upon  the  plaintiff  paying  into  Court  the 
deficiency  should  the  amount  so  placed  to  the  credit  of  the  limitation  of 
liability  suit  be  less  than  the  amount  of  the  limited  liability  of  the  plaintiffs 
calculated  at  8?.  per  ton  and  interest  thereon  {h).    The  plaintiff  should 


{x)  Thus,  in  the  case  of  The  Nereid^ 
14  P.  D.  78,  a  8uit  of  limitation  of 
liability  decided  under  the  514th  section 
of  the  M.  S.  Act,  1854,  Mr.  Justice  Butt 
stayed  a  pendinfr  action  of  damage  in  the 
Admiralty  Division,  but  refused  to  make 
any  order  with  respect  to  several  actions 
for  loss  of  life  which  ha<i  been  commenced 
in  the  Queen's  Bench  Division. 

(y)  See  Roche  v.  The  London  and-  South 
Western  liuilway.  [1899]  2  Q.  B.  502,  at 
p.  504 :  Ilaiok'nis  v.  Morqan^  4!)  L.  J. 
Q.  B.  618  ;  and  /«/m,  p.  396. 

{z)  In  the  foUovving  cases  proceedings 
in  the  colonial  Courts  were  dealt  with : 
The  Nypmta,  [1881]  Fol.  279  ;  Tlie  Xetley 
Ahhey,  [1881]  Fol.  253. 

{a)  Before  the  passing  of  the  Judica- 
ture Acts  claims  for  loss  of  life  arising 
out  of  a  collision  in  respect  of  which  the 
owners  of  a  wrongtloing  ship  had  limited 
their  liability  were  adjudicated  on  by  the 
Court  of  Chancery  [Ghiholm  v.  Barker^ 
L.  R.  2  Eq.  598,  at  p.  600],  the  Superior 
Courts  of  Common  Law  [23  &  24  Vict, 
c.  126,  8.  35],  and  the  High  Court  of 
Admiralty  [24  Vict.  c.  10,  §  13]  without 
the  intermediary  of  any  jury,  and  this 
practice  was  upheld  by  the  decision  of 


the  Court  of  Appeal  in  Chancery  in 
Glaholm  v.  Barker,  L.  R.  1  Ch.  223 
(see  T/ie  Orwell,  13  P.  D.  80,  at  p.  82  ;  The 
Francon'ta,  2  P.  D.  164,  at  p.  178)  :  but 
since  these  Acts  one  of  the  great  objects 
of  the  procedure  for  the  limitation  of 
3hi[)Owner8'  liability,  namely,  the  preven- 
tion of  a  multiplicity  of  suits  and  the 
settlement  of  all  questions  as  to  liability 
before  one  and  the  same  tribunal,  would 
seem  to  have  been  lost  sight  of,  and 
actions  for  loss  of  life,  however  numerous, 
have  been  allowed  to  proceed  to  trial  if 
only  an  application  has  been  made  for 
them  to  be  heard  as  jury  actions.  See  Bftehe 
V.  The  Londtynand South  Wcgtern  Railway, 
[1899]  2  Q.  B.  502,  where  the  actions 
brought  in  respect  of  claims  for  loss  of 
life,  for  which  the  defendants  had 
obtained  a  limitation  of  liability, 
allowed  to  proceed  to  trial  before  the 
sheriff  for  assessment  of  damages,  were 
above  fifty  in  number. 

(b)  In  The  Sixterx,  1  P.  D.  281.  Sir 
Robert  Phillimore  intimated  that  an 
order  to  transfer  the  funtl  in  Court  to 
the  credit  of  the  limitation  of  liability 
suit  was  unnecessary,  but  such  an  order 
was  made  in  the  subsequent  case  of  TJte 
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also  claim  that  proper  directions  be  given  by  the  Court  for  ascertaining  the 
persons  who  have  any  just  claim  in  respect  of  loss  or  damage  to  ships, 
goods,  or  merchandise  occasioned  by  the  colh'sion,  and  for  the  exclnsion  of 
SDch  claimants  as  shall  not  come  in  within  a  time  to  be  fixed  for  the 
purpose,  and  that  the  amount  of  the  plaintiffR'  liability  may  be  rateably 
distributed  amon^  the  several  persons  who  may  establish  their  claims 
thereto. 

In  cases  where  there  are  claims  for  loss  of  life  or  personal  injury 
unsettled,  the  plaintiffs  should  claim  in  addition  that  the  Court  should 
pronounce  that  the  plaintiffs  and  their  vessel  are  not  answerable  in  damages 
on  account  of  the  collision  in  respect  of  claims  for  loss  of  life  and  personal 
injury  to  an  amount  exceeding  15/.  per  ton  of  the  above  specified  tounage  ; 
that  upon  payment  into  Court  being  made,  or  bail  being  given  for  such 
further  sum  beyond  the  sum  to  be  paid  in  respect  of  claims  for  loss  or 
damage  to  ship's  goods,  or  merchandise,  as  the  Court  should  direct,  the 
defendants  and  all  persons  claiming  in  respect  of  damage  to  property  or 
loss  of  life  or  personal  injury  occasioned  by  the  collision  may  be  restrained 
from  bringing  any  action  or  actions  in  respect  of  such  claims  in  any  Court 
other  than  the  High  Court  or  Court  of  Appeal ;  that  in  respect  of  pro- 
ceedings in  the  High  Court  a  declaration  may  be  made  as  above  stated,  and 
that  so  far  as  regards  such  claims,  similar  directions  may  be  given,  and  the 
amount  of  the  plaintiffs'  liability  for  damages  for  loss  of  life  and  personal 
injury  be  rateably  distributed  among  the  olaimants  in  respect  of  loss  of  life 
or  personal  injury,  as  before  claimed  with  respect  to  persons  claiming 
damages  for  loss  or  damage  arising  out  of  the  collision  to  ship,  goods,  or 
merchandise. 

The  defence  in  actions  of  limitation  of  liability  usually  requires  the  Defence, 
plaintiffs  to  prove  that  the  collision  occurred  without  the  actual  fault  or 
privity  of  the  plaintiffs  ;  and  that  the  allegations  in  the  statement  of  claim 
as  to  the  tonnage  with  reference  to  which  the  plaintiffs  calculate  the  amount 
of  their  statutory  liability  are  true.  The  remainder  of  the  allegations  in 
the  statement  of  claim  are  frequently  not  put  in  issue. 

As  the  object  of  the  proceedings  is  to  obtain  a  decree  not  only  against  Evidence, 
the  defendants  who  have  appeared  but  against  all  persons  having  claims 
arising  out  of  the  collision,  the  Court  usually  requires  evidence  to  be  given 
of  all  the  material  facts,  whether  put  in  issue  by  the  defence  or  not. 

Evidence  is  commonly  given  by  aflBdavit  in  accordance  with  the  old 
practice  of  the  Admiralty  Court,  although  the  Rules  of  the  Supreme  Court 
now  in  force  seem  to  make  no  provision  for  such  actions  being  heard  on 
affidavit  (c).  The  plaintiff  usually  files  an  affidavit  which  follows  the 
allegations  in  the  statement  of  claim  and  refers  to  a  certified  copy  of  the 
register  of  the  plaintiffs'  vessel  annexed  to   the  affidavit  (d).    In  cases 


Francimia,  May  28,  1878  [1877,  H., 
No.  347],  and  as  in  London  causes  money 
paid  in  in  any  suit  is  now  lodged  to  a 
separate  ledger  credit,  such  an  order  may 
still  be  necessary. 

(c)  Tlie  solicitors  for  the  parties  who 
have  appeared  osnaUy  consent  to  the 
evidence  being  taken  by  affidavit,  unless 


there  are  issues  of  importance  upon  which 
there  is  a  conflict  of  evidence. 

((is  In  the  case  of  British  ships,  and 
of  ah  foreign  ships  belonging  to  a  state 
in  respect  of  which  an  Order  in  Council  as 
to  tonnage  measurement  has  been  made 
under  the  84th  section  of  the  M.  S.  Act, 
1894,  the  tonnage  on  which  the  amount 
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where  the  plaintiffs  seek  to  limit  their  liability  for  loss  of  life  or  personal 
injury,  the  affidavit  filed  by  the  plaintiff  should  specify  the  claims  for  loss 
of  life  or  personal  injury  which  remain  unsatisfied,  and  if  any  claims  have 
been  settled,  should  state  the  particulars  of  the  settlement  in  each 
instance  (e). 

Ten  days*  notice  of  trial  must  be  given,  as  in  other  actions,  unless  on 
special  application  the  Court  or  judge  abridges  the  time  for  giving  such 
notice. 

On  the  case  coming  on  for  hearing  before  the  judge  in  Court  (/)  the 
judge  will,  if  the  plaintiffs  establish  their  right  to  relief,  make  a  decree  in 
favour  of  the  plaintiffs  {g).  The  decree  in  cases  of  loss  of  life,  personal 
injury,  and  damage  to  property  pronounces  that  the  owners  of  the  vessel 
are  entitled  to  limited  liability  according  to  the  provisions  of  the  Merchant 
Shipping  Act,  1894,  and  that  in  respect  of  loss  of  life  or  personal  injury,  or 
of  loss  or  damage  to  ship,  goods,  merchandise,  or  other  things,  caused  by 
reason  of  the  improper  navigation  of  such  vessel  on  the  occasion  of  the 
collision,  the  owners  of  such  vessel  are  answerable  in  damages  to  an  amount 
not  exceeding  a  total  sum  mentioned  in  the  minute  of  the  decree,  such  sum 
being  at  the  rate  of  16/.  per  ton  (h).  The  decree  further  directs  that  upon 
the  plaintiffs  paying  into  Court  the  amount  of  the  plaintiffs*  liability 
calculated  at  the  rate  of  8/.  per  ton,  together  with  interest  thereon  at  the 
rate  of  4  per  cent,  from  the  date  of  the  collision  until  the  date  of  such 
payment  into  Court  (»),  and  upon  the  plaintiffs  giving  bail  for  or  paying 


of  the  plaintiffs'  liability  is  to  be  calculated 
is  the  tonnage  at  the  time  of  the  collision. 
See  Thfi  John  Molntyre,  6  P.  D.  200  ;  Th^ 
Dio/w,  5  Asp.  347  ;  the  M.  S.  Act,  1894, 
88.  82,  84.  This  is  usually  proved  by  the 
register  in  force  at  the  time  of  the  collision, 
but  in  a  proper  case  the  defendants  may 
show  that  the  register  is  not  correct. 
ne  Recepta,  14  P.  D.  131.  And  as  to 
the  force  and  contents  of  Orders  in 
Council  under  the  M.  S.  Act,  1862,  s.  60, 
and  the  M.  S.  Act,  1894,  s.  84,  see  Th£ 
Fffjncimia^  3  P.  D.  164  ;  and  Maude  & 
Pollock,  4th  ed.  vol.  ii. ;  the  Law  Reports' 
Index  to  the  Lundim  Gazette,  1885  ;  the 
Statutory  Rules  and  Orders  Revised,  vol. 
iv.  pp.  1066 — 1078  ;  and  the  yearly  Statu- 
tory Rules  and  Orders  for  years  subse- 
quent to  1889,  tit.  Merchant  Shipping. 
Where  foreign  ships  have  been  or  can  be 
measured  according  to  British  law.  their 
tonnage  as  ascertained  by  that  measure- 
ment is  to  be  deemed  their  tonnage  for 
the  purpose  of  limiting  their  liability. 
The  M.  S.  Act,  1894,  s.  503  (2)  (b). 
In  the  case  of  foreign  ships  belong- 
ing to  a  state  with  respect  to  which 
no  Order  in  Council  as  to  tonnage 
measurement  is  in  force,  and  which  have 
not  or  cannot  be  measured  by  British  law, 
the  tonnage  must  be  proved  i^y  a  certificate 
of  British  tonnage  under  the  M.  S.  Act, 
1894,  s.  503  (2)  (c). 

If  the  ownership  of  the  plaintiffs  does 
not  appear  from  the  certificate  of  registiy 
in  force  at  the  time  of  the  collision,  or 


from  subsequent  transactions  on  the 
register,  a  copy  of  the  register  in  force 
at  the  time  of  the  making  of  the  affidavit, 
showing  the  ownership  of  the  plaintiflb, 
should  also  be  put  in  evidence. 

(f )  77w  Dione,  6  Asp.  347 ;  ^^  FotcoJino, 
5  Asp.  420. 

(/)  Actions  of  limitation  of  liability 
are  almost  invariably  heard  on  Mondays, 
after  the  motions  usually  taken  on  those 
days. 

(/7)  Loss  of  life  which  is  the  con- 
sequential  result  of  a  collision  for  which 
the  plaintiffs'  vessel  is  to  blame,  is  "  loss 
of  life  caused  by  improper  navigation  '* 
within  the  503rd  section  of  the  M.  S.  Act, 
1894.  The  George  and  Ricliard,  L.  R.  8 
A.  &  E.  466.  See  also  The  Warkw(*rth, 
9  P.  D.  145  ;  Tfu:  Bernina.  12  P.  D.  36, 
as  to  the  meaning  of  **  improper  naviga- 
tion." 

(/i)  In  a  case  where  the  plaintiffs 
aUegetl  that  no  loss  of  life  or  personal 
injury  was  caused  by  the  collision  with 
the  plaintiffs'  vessel,  but  this  allegation 
was  denied  by  the  defendants,  who  prayed 
the  Court  to  pronounce  that  the  plaintiffs 
were  liable  in  respect  of  loss  of  life  occa- 
sioned by  the  collision,  the  Court  ruled 
that,  as  the  defendants  were  in  the  posi- 
tion of  claimants,  their  witnesses  should 
be  examined  before  the  plaintiffs'  wit- 
nesses. The  George  and  Richard,  L.  R. 
3  A.  &  E.  471,  n. 

(0  Where  an  appearance  was  entered 
on  behalf  of  a  child  en  ventre  ta-  ttth-e. 


PBOOBEDINOS  IN   ACTIONS   OF   LIMITATION   OP   LIABILITY. 


385 


into  Court  such  farther  sum  as  may  be  specified  by  the  Court  or  fixed  in 
the  r^istry  (k)  in  respect  of  the  claims  for  loss  of  life  or  personal  injury, 
together  with  interest  thereon  at  the  aforesaid  rat€  from  the  date  of  the  colli- 
sion until  payment  (/),  and  also  undertaking  to  pay  into  Court  any  additional 
sum  for  which  they  may  thereafter  be  pronounced  liable  in  respect  of  such 
claims  (m),  and  also  on  payment  of  the  costs  of  the  actions  instituted 
against  the  vessel  or  the  plaintiflb  in  respect  of  loss  or  damage  occasioned 
by  the  collision,  the  plaintiffs  are  entitled  to  relief  in  respect  of  proceedings 
against  the  plaintiffs  and  their  vessel,  to  the  effect  of  the  prayer  of  the 
statement  of  claim  suggested  above. 

It  will  be  made  part  of  the  decree  that  three  advertisements  should  be 
inserted  (n)  in  the  Titnss,  the  Shipfdng  and  Mercantile  Gazette,  and  some 
specified  local  newspaper,  intimating  to  all  persons  having  any  claims  in 
respect  of  such  losses  or  damage,  that  if  they  do  not  come  in  and  enter 
their  claims  in  the  action  of  limitation  of  liability  on  or  before  a  specified 
day  (p),  they  will  be  excluded  from  sharing  in  the  amount  paid  or  to  be 
paid  into  Court  or  for  which  bail  is  to  be  given.  The  decree  finally  orders 
that  all  claims  brought  in  or  to  be  brought  in  (/?)  in  the  action  should  be 
referred  to  the  regisitrar  and  merchants  for  assessment  (q). 

In  cases  where  there  are  only  claims  for  loss  or  damage  to  property,  the 
Court,  if  it  gives  judgment  in  favour  of  the  plaintiffs,  will  pronounce  a 
similar  decree  and  give  similar  directions  and  orders,  with  the  exception 
that  the  plaintiffs*  liability  will  be  limited  to  an  amount  not  exceeding 


whose  father  had  been  drowned  by  reason 
of  a  coUision,  the  Court  reserved  leave  for 
such  child,  if  bom  in  due  time,  to  prefer 
its  claim  for  damages  sustained  by  the 
death  of  its  father.  The  George  and 
Richard,  L.  R.  3  A.  &  E.  466. 

(It)  See  The  George  and  Richard,  L.  R. 
3  A.  &  E.  466  ;  TJie  Kronprinz,  March  24, 
1886  ;  The  Diane.  5  Asp.  347  ;  17ie  TJiistle, 
Aug.  9,  1897. 

(0  See  The  Crathie,  [1897]  P.  178; 
Thi*  Stella,  Adm.  Div.,  July  24,  1899. 

(»0  See  The  Empusa,  6  P.  D.  6  ;  Tlie 
Clntha,  45  L.  J.  Adm.  108. 

(»)  The  advertisements  are  usually 
required  to  be  inserted  at  an  interval  of 
not  less  than  one  week  ;  the  last  of  them 
to  be  inseited  not  less  than  fourteen  days 
before  the  day  specified  in  the  decree  as 
the  last  day  for  bringing  in  claims. 

(«)  The  usual  day  fixed  by  the  decree 
as  the  last  day  for  bringing  in  claims  is  a 
day  three  calendar  months  after  the  date 
of  such  decree.  The  Court  has  occasion- 
aUy  shortened  the  usual  times  for  insertion 
of  the  advertisements  and  bringing  in 
claims ;  and  in  one  instance  [  The  Tees- 
dale,  Adm.  Div.,  June  17,  18841  the 
reference  was  allowed  to  proceed  oefore 
the  time  for  insertion  of  the  advertise- 
ments and  bringing  in  proofs  had  elai)8ed ; 
but  the  present  practice  is  that  only  in 
special  circumstances,  and  where  a  very 
strong  case  is  made  out,  will  the  ordinary 
times  for  advertisements  and  bringing  in 
claims  before  the  hearing  of  the  reference 

A.P. 


be  shortened.  TJie  Wear  and  Gains- 
borough, Adm.  Div.,  July  9, 1884,  Fol.  262  ; 
The  Cormorant,  August  12,  1884  [1884, 
a.  Fol.  269]  ;  I7ie  jDlone,  Feb.  3,  1885, 
Fol.  5  ;  Tfie  Steam  Hopjfer  No.  6,  June  3, 
1890;  Tlie  Cygnet,  July  14,  1891,  where 
an  application  to  shorten  the  times  for 
advertisements  was  refused  by  the  Presi- 
dent; The  Shamrock,  Dec.  7,  1896,  Fol.  24, 
in  which  case  the  times  for  insertion  of 
the  a<lvertisement8  were  shortened,  the 
last  day  allowed  for  bringing  in  claims 
being  a  day  two  months  after  the  date  of 
the  decree.  See  also  The  Zanzibar,  [1892] 
P.  233  ;  Tlie  Baroda,  Jan.,  1889  ;  Tlie 
Turhixtan,  Adm.  Div.,  April  27,  1896; 
The  Premier,  Adm.  Div.,  April  24,  1899. 

(/?)  See  The  Xorthumbria,  L.  R.  3 
A.  &  E.  6  ;  Smith  v.  Kirby,  1  Q.  B.  D. 
131.  The  Crown  may  be  a  claimant 
against  the  fund  in  Court.  TJie  Zoe,  11 
P.  D.  72. 

(q)  In  a  case  where  the  owners  of  a 
vessel  which  had  been  in  collision  with 
another  vessel  having  cargo  on  board 
limited  their  liability,  but  a  dispute  arose 
at  the  reference  between  the  defendant 
shipowners  and  certain  of  the  defendant 
cargo-owners  as  to  whether  their  claims 
should  be  assessed  on  the  basis  of  both 
having  been  to  blame  for  the  coUision, 
the  Court  directed  an  issue  to  be  tried,  in 
the  limitation  of  liability  suit,  whether 
each  vessel  was  partly  to  blame,  or 
whether  the  plaintiffs*  vessel  was  alone 
to  blame.     TJieKaro,  13  P.  D.  24,  30. 
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8Z.  per  ton,  and  the  plaintiffs,  before  obtaining  a  stay  of  any  proceedings 
against  their  vessel  or  themselves,  will  not  be  required  to  give  bail  for  or 
pay  into  Court,  or  undertake  to  pay  into  Court,  any  additional  amount 
beyond  the  amount  of  their  statutory  liability  in  respect  of  loss  or  damage 
to  property,  i.e.,  beyond  an  aggregate  amount  of  8/.  per  ton,  together  with 
interest  (r). 

Each  and  every  part-owner  of  the  vessel  to  blame  for  the  collision  who 
was  not  actually  in  fault  for  or  privy  to  the  loss,  injury,  or  damage 
occasioned  thereby,  is  entitled  to  limited  liability  under  the  statute,  not- 
withstanding that  the  Court  should  find  that  the  actual  fault  or  privity  of 
one  or  more  of  the  remaining  co-owners  has  been  shown  («) ;  and  in 
practice  where  the  master,  being  a  part-owner,  is  shown  to  have  been 
actually  in  fault  for  or  privy  to  the  collision,  the  Court  will  make  the  same 
decree  as  in  other  cases,  with  this  exception,  that  the  master  will  be 
excluded  from  the  decree  of  limitation  of  liability,  and  that  the  rights  of 
persons  to  proceed  or  continue  proceedings  against  him  will  not  be  inter- 
fered with  (t). 

The  costs  in  actions  of  limitation  of  liability  are  in  the  discretion  of  the 
Court,  but  it  is  an  invariable  rule  of  practice  for  the  Court  to  exercise  its 
discretion  by  condemning  the  plaintiflfe  in  the  costs  of  the  proceedings  other 
than  costs  incurred  by  reason  of  the  defendants  having  raised  unusual 
issues  on  which  they  have  failed,  or  costs  occasioned  by  a  dispute  between 
rival  claimants  to  the  fund  in  Court  (w),  or  between  the  plaintiff  and 


(r)  See  T/ie  Foscolino,  5  Asp.  420.  In 
a  case  where  there  were  claims  for  loss  of 
life  or  personal  injury  still  unsatisfied, 
but  the  plaintifEs  merely  claimed  limited 
liability  in  respect  of  loss  and  damage 
to  ships,  goods,  merchandise,  and  other 
things,  the  Court  stayed  pending  actions 
brought  to  recover  dama^  to  property, 
but  did  not  require  any  security  to  be 
given,  or  money  to  be  paid  into  Court,  in 
respect  of  the  claims  for  loss  of  life  or 
personal  injury.  See  TJie  Bushirey  Adm. 
Div.,  March  17, 1885  [1884,  Fol.  481]  ;  The 
Isle  of  CypnUy  Adm.  Div.,  Jan.  20, 1891. 
But  in  jlie  Foscolino  no  claimants  in 
respect  of  loss  of  life  or  personal  injury 
had  entered  an  appearance  when  the  judg- 
ment of  the  Court  was  given,  and  it  is 
exceedingly  doubtful  whether  the  case 
can  be  regarded  as  a  precedent  for  future 
cases.  It  is  apprehended  that  the  Court 
has  no  power  to  decree  limitation  of 
liability  without  dealing  wiih  all  claims 
which  may  arise  out  of  the  collision,  and 
in  other  cases,  although  decrees  were  made, 
undertakings  were  given  by  the  plaintiffs 
to  give  security  for  any  loss  of  lire  claims 
that  might  be  brought  forward.  7%e 
PllgHm,  [1895]  P.  117  ;  TJie  Bear,  Adm. 
Div.,  May  17,  1892.  See  The  Besttel, 
Shipping  Gazette  Summary  for  1895, 
p.  519,  where  limitation  of  liability 
was  decreed  in  respect  of  the  loss  of 
property  alone,  subject  to  the  plaintiffs 
bringing  in  an  affidavit  that  no   claim 


for  personal  injury  arose  out  of  the  col- 
lision. In  Tfie  WwM  Fell,  July  8,  1900, 
where  there  had  been  loss  of  life,  a  decree 
for  limitation  as  to  goods  alone  was 
granted,  the  defendants  insisting  on  bail 
being  required  for  the  loss  of  life  claims, 
but  the  President  ordered  that  there 
should  be  added  in  the  decree  a  declara- 
tion that  the  limitation  of  liability  granted 
did  not  affect  the  liability  of  the  plaintifb 
in  respect  of  the  claims  for  loss  of  life. 

(*)  The  Spirit  of  the  Ocean,  Br.  &  \i. 
336  ;  TJie  Cricket  and  Endeavour,  5  Asp. 
53. 

(f)  Tlie  Bellcairn,  10  P.  D.  161  ;  The 
Cricket  and  Endeavour,  5  Asp.  53  ;  The 
Edinburgh,  1888,  FoL  1096.  See  the 
M.  S.  Act,  1894,  s.  508. 

(tt)  Tfie  Empusay  5  P.  D.  6 ;  The  Expert, 
3  Asp.  381  ;  The  WarkwoHh,  9  P.  D.  20, 
at  p.  22.  The  costs  of  one  set  of  defen- 
dants or,  in  cases  where  cargo  on  board  the 
damaged  ship  is  separately  represented,t  wo 
sets  of  defendants  who  have  appeared  to  the 
writ  and  delivered  defences,  including  the 
costs  of  their  appearing  by  counsel  at  the 
hearing,  are  as  a  rule  allowed  on  taxation, 
notwithstanding  that  they  may  raise  no 
special  objection  to  the  plaintiffs  obtain- 
ing the  relief  they  seek.  The  rule 
suggested  in  the  case  of  TJie  Knight  of  St, 
George  (Weekly  Notes,  1898,  p.  22),  that 
the  costs  of  a  defendant  appearing  to 
consent  to  a  decree  would  be  disallowed, 
has  not  been  followed  in  subsequent  cases. 
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defendants  at  the  reference  as  to  the  admissibility  of  the  defendants' 
claims  (x). 

The  advertisements  in  the  action  are  taken  ont  of  the  registry  or  district  Taking  out 
registry  by  the  plaintiffs'  solicitor  (y).  In  order  to  take  oat  the  advertise-  [,^e^^®J' 
ments,  the  plaintiffs'  solicitors  mnst  hand  into  the  registry  or  district 
registry  where  the  action  is  proceeding  a  form  of  advertisement  abready 
filled  np,  together  with  a  preectpe  for  the  advertisement,  impressed,  in 
London,  Liverpool,  and  Manchester  cases,  with  a  Court  stamp  of  10s.  (z). 
The  advertisement  will  then  be  settled  in  the  registry  or  district  registry, 
and  when  settled  will  be  returned  to  the  solicitor  without  delay. 

In  case  the  decree  requires  the  plaintiff  to  give  security  for  7L  per  ton  Bail, 
in  respect  of  loss  of  life  or  personal  injury,  bail  is  given  in  the  ordinary 
form  to  answer  judgment  in  the  action.  Life  and  personal  injury  claims 
have  seldom  been  known  to  amount  to  7/.  per  ton,  and  they  commonly 
amount  to  a  much  less  sum(^).  And  althongh  the  Court  ordinarily 
requires,  in  cases  where  there  are  claims  in  respect  of  loss  of  life  and 
personal  injury,  bail  to  be  given  to  the  full  amount  of  71,  per  ton  in 
addition  to  the  8/.  per  ton  paid  into  Court  (ft),  yet  where  it  is  clear  that 
the  claims  for  loss  of  life  and  personal  injury  only  amount  to  a  much 
smaller  sum  than  71.  per  ton,  bail  will  be  fixed  at  an  amount  considered  to 
be  sufficient  to  meet  the  circumstances  of  the  case  (r). 

On  or  before  the  day  specified  in  the  advertisements  in  the  suit  as  the  Appearance 
last  day  for  coming  in  and  entering  claims,  all  persons  who  have  claims  ^^  claimants, 
arising  out  of  the  collision,  either  in  respect  of  loss  of  life  or  personal 
injury,  or  of  loss  or  damage  to  property,  should  enter  appearances  in  the 
ordinary  manner  in  the  Central  Office  if  the  action  is  proceeding  in 
London,  or  in  other  cases,  in  the  district  registry  where  the  action  is  pro- 
ceeding, and  in  due  course  proceed  to  file  their  claims  as  in  references  in 
other  Admiralty  actions  ;  but  the  Court  has,  it  seems,  power  in  its  discre- 
tion to  grant  leave  for  claims  brought  in  before  the  fund  in  Court  has 
been  distributed  to  be  proved  in  the  registry,  notwithstanding  that  the 
persons  bringing  them  in  have  appeared  and  entered  them  after  the  time 
when,  according  to  the  advertisements,  they  would  be  excluded  from 
sharing  in  the  statutory  amount  (t^Q. 


(j?)  Tfw  Jtijiistroain,  8  Asp.  638,  where 
the  report  of  the  registrar  that  the  plain- 
tiffs and  defendants  ought  to  paj  their 
own  costs  of  the  reference  was  confirmed. 
See  7/«?  Winkfield,  [1902]  P.  37,  62. 

(y)  The  form  of  the  advertisement  in 
use  in  practice  wiU  be  found  in  the 
Appendix,  post. 

(5)  Court  Fees  Order,  Jan.,  1884, 
No.  126.  Where  the  action  is  proceeding 
in  a  district  registry  other  than  the 
Liverpool  or  Manchester  district  regis- 
tries, a  Court  fee  of  10*.  must  be  paid  in 
money. 

(a)  In  cases  where  the  owners  of  pas- 
senger ships  seek  to  limit  their  liability, 
the  I08S  of  life  claims  may,  however, 
greatly  exceed  the  amount  of  71.  per  ton. 
Thus  in  the  recent  case  of  The  Stella^ 
[1900]   P.   161,    the  loss  of  life  claims 


amounted  to  over  98,000Z.,  and  the  amount 
paid  into  Court  to  meet  aU  claims  was 
under  16,000/. 

(J)  See  T/ie  Thirlmere  and  Andrew 
Johnson,  [1885,  Fol.  29J. 

(c)  See  The  Colleen  Bawn  [1882,  Fol. 
90],  where  bail  was  only  required  in  400/., 
and  bail  at  11.  per  ton  would  have  been 
between  4,000/.  or  5,000/. 

(d)  The  J%x?,  11  P.  D.  72.  See  also  TJi^ 
Marion,  Adm.  Div.,  29th  July,  1884  [1888, 
Fol.  711,  where  claimants  in  respect  of 
loss  of  life  who  had  appeared  and  filed 
their  claims  within  a  year  of  the  collision, 
but  before  the  fund  in  Court  had  been 
distributed,  were  allowed  to  proceed  to  a 
reference  more  than  nine  months  after 
the  decree  in  the  action  of  limitation  of 
liability.  A  claimant  who  has  suffered 
damage  by  the  improper  navigation  of 
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Claimants  who  have  established  claims  in  respect  of  loss  of  life  or  personal 
injury  are  entitled,  in  the  event  of  the  amount  of  such  claims  exceeding  the 
aggr^ate  amount  of  7?.  per  ton  with  interest,  to  resort  for  the  balance  of 
their  claims  to  the  fund  in  Court  representing  8Z.  per  ton  with  interest, 
ranking,  so  far  as  the  balance  of  their  claims  is  concerned,  against  that 
amount  pari  passu  with  the  claimants  in  respect  of  loss  of  property  (e) ; 
but  in  cases  where  the  claims  for  loss  of  life  or  personal  injury  do  not  exceed 
the  amount  of  71.  per  ton  and  interest,  the  claimants  in  respect  of  loss  or 
damage  to  property  are,  it  would  seem,  entitled  to  be  first  satisfied  out  of 
the  amount  representing  8/.  per  ton  and  interest  before  any  part  of  that 
last-mentioned  amount  can  be  applied  to  the  discharge  of  claims  in  respect 
of  loss  of  life  or  personal  injury  (/). 

The  o>vners  of  the  vessel  which  came  into  collision  with  the  plaintiffs' 
vessel  are  only  entitled,  if  both  vessels  have  been  pronounced  to  blame  for 
the  collision,  to  prove  against  the  fund  in  Court  f6r  any  excess  by  which 
the  moiety  of  the  damage  sustained  by  their  vessel  exceeds  the  moiety  of 
damage  sustained  by  the  plaintifis'  vessel  (g). 

Under  the  practice  in  force  before  the  coming  into  operation  of  the 
Judicature  Act,  1873,  defendants  who  established  a  right  to  participate  in 
the  fund  in  Court  were  held  not  entitled  to  recover  against  the  plaintiffs 
any  interest  on  the  amount  paid  into  Court  in  respect  of  any  time  which 
elapsed  between  the  date  of  payment  into  Court  under  the  decree  in  the 
limitation  of  liability  suit  and  the  date  of  the  distribution  of  the  fond,  and 
this  practice  has  since  been  followed  in  the  Admiralty  Division  (A).  In 
a  case  where  the  amount  of  the  statutory  liability  had  been  paid  in  the 
limitation  of  liability  suit  before  the  hearing,  the  Court  held  that,  before 
it  pronounced  the  decree  limiting  the  liability  of  the  plaintiffs,  the  plaintiffs 
ought  to  pay  into  Court  an  additional  amount  for  interest  from  the  date 
when  the  fund  had  been  paid  into  Court  until  the  date  of  the  hearing  (*). 


the  plainti&*  vessel  is  not  debarred  from 
sharing  in  the  amount  in  Court  by  reason 
of  his  having  discontinued  an  action  of 
damage  against  the  vessel.  T/te  Ard- 
handu,  11  P.  D.  40,  nomirw  The  Kran- 
jn'lnz,  12  App.  Cases,  256.  In  The  Shsf- 
field,  March  12,  1894,  where  there  were 
claims  for  loss  of  life,  personal  injury,  and 
damage  to  goods,  and  the  damage  to  goods 
claims  as  assessed  exceeded  8^.  per  ton  of 
the  plaintiflfe'  vessel's  tonnage,  forming 
the  fund  in  Court,  the  judge  in  chambers, 
after  the  plaintifiEs  had  settled  all  the  loss 
of  life  and  personal  injury  claims  which 
had  been  brought  in  at  the  date  mentioned 
in  the  advertisements,  directed  that  any 
further  claimants  in  the  action  should  be 
confined  to  claiming  against  the  bail  for  71. 
per  ton  given  by  the  plaintiffs  in  respect  of 
the  loss  of  life  and  personal  injury  claims. 
(^)  The  Victoria,  13  P.  D.  125;  The 
Stella,  Adm.  Div.,  confirmation  of  Reg. 
Report,  August  1, 1900 ;  I7ie  Ada  Melmore, 
1887,  Fol.  158,  Reg.  Report,  23  Jan.,  1888. 


(/)  See  Mxoti  v.  RoherU,  30  L.  J.  Ch. 
844,  a  case  decided  on  the  M.  S.  Act,  1854, 
but  the  decision  in  which,  with  respect  to 
marshalling  the  claimants  in  respect  of 
loss  of  life,  and  those  in  respect  of  loss  or 
damage  to  property,  appears  applicable  to 
the  Act  of  1894.  As  to  the  practice  on 
paying  out  claims  where  there  has  been 
loss  of  life,  see  Tlte  SteUa,  Shipping 
Gazette  Weekly  Summary  for  1900,  p.  487* 

(jf)  Th4>  Khedive,  7  App.  Cases,  795. 
The  American  law  is  the  same.  Th4*  North- 
Star,  16  Otto  (106  U.S.),  17. 

(/O  See  The  North  America,  Lush.  79, 
81. 

(*)  I7ie  Anatolia  and  The  Tintem  Abbey, 
Adm.  Div.,  Oct.  1885,  Fol.  251.  With 
regard  to  interest  between  the  hearing  of 
the  suit  and  the  distribution  of  the  fund,  it 
is  open  to  the  defendants  to  apply  to  the 
Court  that  the  fund  be  invested  by  the 
Paymaster-General.  See  Order  XXII., 
rule  17  (271),  The  €dio,  Jan.  28, 1902,  and 
infra,  p.  407. 


CHAPTER  IX. 

DISCONTINUANCE. 

Under  the  practice  now  in  force  the  plaintiff  in  any  cause  or  matter  Disoontinu- 
may,  at  any  time  before  receipt  of  the  defendant's  defence,  or  after  the  *S^^g^ 
receipt  thereof  before  taking  any  other  proceeding  in  the  action  (save  any 
interlocutory  application),  by  notice  in  writing  (a),  wholly  discontinue  his 
action  against  all  or  any  of  the  defendants  or  withdraw  any  part  or  parts  of 
his  alleged  cause  of  complaint,  and  thereupon  he  must  pay  such  defendant's 
costs  of  the  action,  or,  if  the  action  be  not  wholly  discontinued,  the  costs 
occasioned  by  the  matter  so  withdrawn  (^).    Except  in  the  cases  just 
mentioned  it  is  not  competent  for  a  plaintiff  to  discontinue  the  action 
without  leave  of  the  Court  or  a  judge,  but  the  Court  or  a  judge  may  before, 
or  at,  or  after  the  hearing  or  trial,  upon  such  terms  as  to  costs,  and  as  to 
any  other  action,  and  otherwise,  as  may  be  just,  order  the  action  to  be 
discontinued,  or  any  part  of  the  alleged  cause  of  complaint  to  be  struck 
out.    The  Court  or  a  judge  may,  in  like  manner,  and  with  the  like   Bydefen- 
discretion  as  to  terms,  upon  the  application  of  a  defendant,  order  the  whole  ^*^^ 
or  any  part  of  his  alleged  grounds  of  defence  or  counterclaim  to  be 
withdrawn  or  struck  out,  but  it  shall  not  be  competent  io  a  defendant  to 
withdraw  his  defence,  or  any  part  thereof,  without  such  leave  (r). 

Any  defendant  may  enter  judgment  for  the  costs  of  the  action,  if  it  is  Costs, 
wholly  discontinued  against  him,  or  for  the  costs  occasioned  by  the  matter 
withdrawn,  if  the  action  be  not  wholly  discontinued,  in  case  such  respective 
costs  are  not  paid  within  four  days  after  taxation  {d).  If  any  subsequent 
action  is  brought  before  payment  of  the  costs  of  a  discontinued  action,  for 
the  same,  or  substantiaUy  the  same,  cause  of  action,  the  Court  or  a  judge 
may,  if  they,  or  he  think  fit,  order  a  stay  of  the  subsequent  action  until 
such  costs  have  been  paid  (e). 

Order  LXIV.,  rule  13  (978),  of  the  Rules  of  1883,  provides  that  in  any  Notice  to 
cause  or  matter  in  which  there  has  been  no  proceeding  for  one  year  from  ^J^^^f^gg 
the  last  proceeding  had,  the  party  who  desires  to  proceed  shall  give  a  after  lapse  of 
month's  notice  to  the  other  party  of  his  intention  to  proceed  (/).  one  year. 

(a)  As  to  what  is  sufficient  notice  of  qaent  action.    Order  XXVl.,  rule  1  (290). 

discontinuance,  see   The  Pamtnerania^  4  As  to  where  the  defendants  consent  to 

P.   D.   195.     As  to  commencing  a  new  the  plaintiffs  discontinuing  the    action 

action    or  reviving  the    original    action  without    costs,   see    The  Ardhandii^    11 

after  discontinuance  without  leave,  see  P.  D.  40,  nomine  I7te  Kronprinz^  12  App. 

The  Kronprinz^  12  App.  Cases,  256.  Cases,  256. 

(6)  Oitler  XXVL,  rule  1  (290)  ;  The  J,  (c)  Order  XXVI.,  rule  1  (290). 

H,  Ilenkes,  12  P.  D.  106.    And  see  Foxy,  (d)  Order  XXVL,  rule  3   (292).    See 

SUr    Newspaper,   [1898]    1    Q.   B.    686.  TJte  St.  Olaf,2V.V>,\n. 

Such  costs  may  be  taxed,  and  such  dis-  (e)  Order  XXVl.,  rule  4  (293). 

continuance  or  withdrawal,  as  the  case  (/)  Where  on  default  of  appearance 

may  be,  is  not  a  defence  to  any  subse-  by  the  defendant  in  an  action  in  pemanam 
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Oi*der  XXL,  rale  16  (249),  of  the  same  rales,  is  in  the  following  terms  : 
'*  If  in  any  case  in  which  the  defendant  sets  up  a  counterclaim  the  action 
of  the  plaintiff  is  stayed,  discontinued,  or  dismissed,  the  counterclaim  may 
nevertheless  be  proceeded  with/'  This  rule  is  merely  declaratory  of  the 
law  laid  down  by  the  Court  of  Appeal,  and  it  is  now  clear  that  a  plaintiff 
by  discontinuiug  an  action  instituted  by  him  does  not  put  an  end  to  a 
counterclaim  raised  in  that  action,  but  that  the  defendant  on  whose  behalf 
the  counterclaim  is  raised  is,  notwithstanding  the  discontinuance  of  the 
action  by  the  plaintiff,  entitled  to  prosecute  the  cause  of  action  contained 
in  his  counterclaim  (g). 


the  plaintiff  takes  no  step  in  the  cause 
for  a  year,  this  rule  applies,  and  notice  is 
necessary  before  judgment  can  be  entered. 
Webster  v.  Meyer,  14  Q.  B.  D.  231.  A 
summons  on  which  no  order  has  been 
made  is  not,  but  notice  of  trial  although 


countermanded  is,  a  proceeding  within 
the  rule.    Order  LXIV.,  rule  13  (973). 

(<7)  McGotcan  v.  Middletm,  11  Q.  B.  D. 
464,  overruling  Varasseur  v.  Krupp,  15 
Ch.  D.  474,  but  confirming  the  practice 
of  the  Admiralty  Division  on  the  point. 


CHAPTER    X. 


CONSOLIDATION. 


A  POWER  of  consolidating  actions  brought  against  the  same  property  or 
in  relation  to  the  same  snbject-matter  seems  to  have  been  inherent  in  the 
Court  of  Admiralty.  In  practice  this  power  was  exercised  by  the  Court  in 
all  actions  depending  on  the  same  facts.  Thus,  where  several  actions  of 
wages  were  pending  against  the  same  vessel,  they  have  been  ordered  by  the 
Court  to  be  consolidated  (a).  So  where  three  separate  actions  were  entered 
for  the  recovery  of  three  bottomry  bonds,  the  Court  ordered  a  consolidation 
of  the  actions  {b).  'So,  too,  where  separate  actions  of  damage  arising  out 
of  the  same  collision  have  been  instituted  against  the  same  ship,  the  Court 
has  ordered  them  to  be  consolidated  (c),  and  in  a  case  where  separate  actions 
were  instituted  against  two  ships  belonging  to  the  same  owners  to  recover 
damages  for  collisions  arising  on  the  same  occasion,  the  Court  ordered  the 
actions  to  be  consolidated  (d). 

Where  several  salvage  suits  for  services  rendered  on  the  same  occasion  Practice  in 
to  the  same  property  were  instituted  by  different  plaintiffs,  it  was  the  Sefore^the  ** 
practice  of  the  Court  to  consolidate  the  actions  (e) ;  it  would  do  this  Judicature 

Acts. 


(a)  The  AdveiUurCy  3  Hagg.  153,  where 
the  actions  were  in  persimavt^  and  the 
application  mast  have  been  by  the  plain- 
tife.  The  Fatourite,  2  C.  Rob.  232  ;  The 
Oneizuy  L.  R.  4  A.  &  £.  36.  An  action  of 
wages  and  disbursements  brought  by  the 
master  of  a  vessel  against  the  vessel  on 
which  such  wages  have  been  earned  has 
been  consolidated  with  an  action  of  wages 
brought  against  the  same  vessel  by  her 
chief  officer.  T?ie  Helen  R.  Cooper,  L.  R. 
3  A.  &  E.  339. 

(ft)  Tfie  Album,  1  Hagg.  333.  In  this 
case  the  bonds  were  all  of  the  same 
tenour. 

(c)  Hie  William  Hutt,  Lush.  25 ;  T/mj 
Volage  [6298,  5294],  July,  1870;  The 
Thomat  ^<iaiii*  [6263,  6264]  ;  Tlie  Ttiamet 
[7003,  70081 ;  T)ie Muriel  [Leiv.  Ill,  113], 
on  the  application  of  plaintiffs  with  con- 
sent of  defendants ;  TJie  Romano,  1884. 
In  the  four  last  cases  actions  of  damage 
bronght  by  the  owners  of  a  vessel  and 
by  the  owners  of  her  cargo  against  the 
same  ship  were  ordered  to  be  consolidated. 
Similar  orders  of  consolidation  have  been 
made  where  one  action  of  damage  has 
been  brought  by  the  owners  of  a  vessel 
damaged  in  a  collision,  and  a  separate 
action  by  the  master  and  crew  proceeding 
for  their  private  effects.     Tlie  American 


and  Syria,  L.  R.  4  A.  &  E.  226  ;    Ths 
Protector  do  Reino  [6705—6707]. 

(d)  The  American  and  Syria,  L.  R.  4 
A.  Sc  E.  226.  From  the  minutes  in  that 
case  it  appears  that  the  suits  consolidated 
were  the  following  :  (1)  A  suit  instituted 
on  behalf  of  the  owners  of  the  vessel 
Aracan  against  the  vessel  American  to 
recover  the  damages  sustained  in  colli- 
sions between  Tltc  Aracan  and  TJte 
AmerlcaTi,  and  the  vessel  Syria,  which 
belonged  to  the  owners  of  Tlie  A  merlcan, 
and  at  the  time  of  the  collisions  proceeded 
on  was  in  tow  of  The  Amerlca^i.  (2)  A 
suit  by  the  master  and  crew  of  Th^, 
Aracan  against  7%49  Ainerlcan,  for 
damage  sustained  by  them  and  arising 
out  of  the  same  collisions ;  and  (3)  a 
suit  on  behalf  of  the  owners,  master, 
and  crew  of  The  Aracan  against  The 
Syria  for  the  same  damages  as  were 
sought  to  be  recovered  in  the  suits 
against  The  American, 

(e)  The  Court  had  no  power  to  con- 
solidate a  pending  action  with  one  which 
had  been  heard  and  determined  (The 
J)em£trlu9,  L.  R.  3  A.  &  £.  525),  and  a 
pending  suit  could  not  be  consolidated 
with  a  suit  in  which  there  had  neither 
been  service,  nor  acceptance  of  service,  of 
the  writ.     Tlie  Helenslea,  7  P.  D.  57. 
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notwithstanding  that  the  serviceB  of  the  several  sets  of  plaintiffs  were  not 
precisely  the  same  (/).  Moreover,  a  salvage  suit  in  rem^  brought  by  the 
master  of  a  vessel  to  recover  for  salvage  rendered  to  another  vessel  belong- 
ing to  the  same  owners,  has  been  consoh'dated  with  five  actions  of  distribu- 
tion of  salvage  in  personam  brought  by  the  same  plaintiff  against  the  owners 
of  the  vessel  arrested  in  the  salvage  action  (g). 

The  Court  claimed  and  exercised  the  power  to  compel  actions  to  be 
consolidated  on  the  application  of  the  defendants  against  the  consent  of 
the  plaintiffs,  and  on  the  application  of  the  plaintiffs  against  the  consent 
of  the  defendants  (A).  But  according  to  the  more  recent  practice  which 
prevailed  prior  to  the  passing  of  the  Judicature  Acts,  the  Court  would  not 
grant  consolidation  on  the  application  of  the  defendant  unless  the  several 
plaintiffs  consented,  and  would  refuse  to  grant  consolidation  on  the 
application  of  the  plaintiffs  if  the  defendant  objected  (»).  If,  however,  the 
plaintiff  in  an  action  unreasonably  withheld  his  consent  to  consolidation^ 
and  the  Court  at  the  hearing  pronounced  for  his  claim,  it  would  generally 
direct  that  the  defendant  should  pay  only  one  set  of  costs  or  such  costs  as 
he  would  have  been  liable  to  pay  if  the  actions  had  been  consolidated  {k). 

The  power  of  consolidating  actions  as  stated  above  has  not  been  inter- 
fered with  by  the  Judicature  Acts  or  the  Rules  of  Court  now  in  force,  and 
Admiralty  actions  are  commonly  consolidated  in  all  cases  where  a  con- 
solidation order  would  have  been  directed  under  the  practice  in  force  at 
the  time  when  the  Court  of  Admiralty  ceased  to  exist  as  a  separate  Court  {t). 
Moreover  lately  the  Admiralty  Division  has  adopted  the  older  practice  of  the 
Admiralty  Court  with  reference  to  consolidating  actions,  and  now  whenever 
it  appears  convenient,  salvage  actions  brought  by  different  salvors  against 
the  same  property  in  respect  of  services  rendered  upon  the  same  occasion 
will  be  consolidated  without  regard  to  the  consent  of  the  parties  (m). 

In  one  case  since  the  passing  of  the  Judicature  Acts,  where  the  plaintiffs 
in  two  salvage  suits  brought  to  recover  salvage  reward  for  services  rendered 
on  the  same  occasion  to  the  same  property,  refused  to  consent  to  the  two 
suits  being  consolidated  on  the  application  of  the  defendant,  the  Court, 
although  it  would  not  make  any  consolidation  order,  allowed  the  defendant 


(/)  Th£  William  Hutt,  Lush.  25  ;  Tlie 
Melpomene,  L.  R.  4  A.  &  E.  130. 

{g)  TJie  Thmnas  Wilson,  Tlie  Cargo  ex 
Hie  Thvnmg  Wilson,  The  Dannemark,  Tlie 
Pearl,  The  Hauhet,  In  the  vrntter  of  a 
Beacon  Buoy  (Nos.  6147,  6149,  6160, 
6151,  and  6152,  consolidated).  As  to 
whether  the  CJourt  has  power  to  consoli- 
date actions  of  damage  to  cargo  brought 
by  plaintiffs  advancing  conflicting  claims 
to  the  pame  goods,  see  The  Argentina, 
L.  R.  1  A.  &  E.  378. 

(A)  The  William  HuU,  Lush.  25  ;  Ttte 
Melpomene,  L.  R.  4  A.  &  E.  130. 

{i)  See  The  Jacob  Landstram,  4  P.  D. 
191 ;  The  Pa^/iea,  5  P.  D.  5,  where  the 
plaintiffs  objected  to  the  consolidation 
order. 

(k)  Th£  Lord  Strathmirn,  Feb.,  1875, 
Maritime  Register  for  1875,  p.  648.  See 
Ths^yicolina,  2  W.  Rob.  175 ;  I7ie  Bartley, 


Swa.  198. 

(0  See  The  Jacob  LandstroM,  4  P.  D.  1 92 ; 
The  Pasithea,  5  P.  D.  5.  Where  only  one 
set  of  costs  is  directed  to  be  paid  by  a 
defendant  who  has  appeared  in  separate 
salvage  suits  brought  by  plaintifite  whose 
consent  to  consolidation  has  been  un- 
reasonably withheld,  the  costs  aUowed 
will  be  apportioned  according  to  the 
amounts  of  the  plaintiffs'  respective  bills 
of  costs.     The  Pa^ithea,  5  P.  D.  5. 

(w)  The  Strathgarry,  [1895]  P.  264. 
In  the  previous  case  ot  The  Uewtia,  [18931 
P.  193,  where  there  were  two  actions  of 
salvage  tried  together,  and  the  plaintiffs 
in  one  action  had  refused  their  consent  to 
the  actions  being  consolidated,  the  Court 
directed  that  20^.  should  be  deducted  from 
the  costs  to  which  they  would  otherwise 
have  been  entitled. 
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to  make  in  one  of  the  suits  »  single  tender  in  respect  of  the  claims 
in  both  suits  (n). 

Since  the  Judicature  Acts  introduced  counterclaims  it  has  even  become 
the  practice  to  consolidate  cross  actions  of  damage  {6).  Before  those  Acts 
cross  actions,  though  usually  tried  at  the  same  time  and  on  the  same 
evidence,  were  not  consolidated,  and  a  separate  decree  was  made  in  each 
action  (/?). 

Where  a  cause  which  has  been  instituted  in  a  County  Court  having 
Admiralty  jurisdiction  is  transferred  to  the  Admiralty  Division,  and  at 
the  date  of  the  transfer  an  action  is  pending  in  the  Admiralty  Division,  of 
such  a  character  that  if  both  actions  had  been  originally  brought  in  the 
High  Court  a  consolidation  would  have  been  ordered,  the  High  Court  has 
power  to  order  the  two  suits  to  be  consolidated  (^).  Where  suits  are 
consolidated  and  the  plaintiffs  cannot  agree  as  to  who  is  to  have  the 
conduct  of  the  consolidated  suit,  the  registrar  or  the  judge  in  chambers 
will  on  application  make  an  order  directing  which  set  of  plaintiffs  are  to 
have  the  conduct  of  the  proceedings.  The  conduct  of  the  consolidated 
action  is  usually  given  to  the  plaintiffs  who  have  the  principal  interest  in 
the  litigation,  and  in  cases  where  the  interests  of  the  plaintiffs  are 
substantially  the  same,  preference  is  ordinarily  given  to  the  plaintiffs  in 
the  action  first  instituted. 

A  consolidation  order  will  not  necessarily  prevent  the  several  plaintiffs 
appearing  and  being  separately  heard  by  counsel  at  the  hearing  of  the 
case  (r),  and  where  salvage  suits  are  consolidated  it  is  frequently  provided 
by  the  order  of  consolidation  that  each  set  of  plaintiffs  should  be  at  liberty 
to  appear  at  the  hearing  by  separate  counsel.  In  a  modem  case  the  Court 
intimated  that  in  all  cases  whei*e  such  an  order  was  granted  it  must  be 
considered  to  be  one  of  the  terms  of  the  order  that  it  was  granted  subject 


(Consolidation 
of  cross 
causes  of 
damage. 


Where  suit 
transferred 
from  County 
Court. 


Order  for 
conduct  of 
consolidated 
suit. 


Appearance 
of  plaintifb 
in  consoli- 
dated suit 
by  separate 
counsel 


(»)  Th^  Jacob  Landjttrom,  4  P.  D.  191. 
In  that  case  the  Court  allowed  the  defen- 
dants, if  they  chose,  to  elect  in  which  of 
the  two  actions  the  tender  was  to  be  paid 
in.  On  the  tender  being  paid  in  in  one 
of  the  actions,  the  solicitora  for  the  plain- 
tlSs  in  both  actions  accepted  it,  and  the 
defendants  and  their  bail  were  dismissed 
from  both  suits.  Subsequently,  as  the 
plaintiffs  in  one  of  the  two  suits  claimed 
to  have  the  amount  of  the  tender  paid  to 
them,  the  registrar  oixlered  that  the  state- 
ments of  claim  in  the  two  actions  should 
be  exchanged  between  the  plainti£b 
thereto,  and  that  supplementary  pleadings 
should  be  entered  into  between  them  on 
the  question  as  to  the  disposal  of  the 
amount  tendered,  but  the  case  was  ulti- 
mately settled  out  of  Court.  See  also 
27ie  Lee,  6  Asp.  395. 

{o)  Where  cross  causes  of  damage  are 
consolidated,  and  the  actions  have  not 
been  instituted  on  the  same  day,  the 
practice  is  to  give  the  conduct  of  the 
consolidated  suit  to  the  plaintiff  in  the 
principal  cause — that  is,  to  the  plaintiff 
whose  action  was  first  instituted.  In  a 
case  where  the  actions  were  instituted  on 


the  same  day,  the  conduct  of  the  pro- 
ceeding was  given  to  the  plaintiff  whose 
writ  was  first  servetl. 

{p)  See  The  Anmiitolh,  Lush.  813. 

\q)  The  i^ork.  The  Nerer  Despair,  9 
\\  D.  34,  32  W.  K.  599.  The  conduct  of 
the  consolidated  suit  will,  where  there 
is  clear  priority  in  time,  generally  be 
given  to  the  plaintiff  in  that  suit  which 
was  instituted  earliest  in  date,  irrespec- 
tive of  whether  the  suit  so  first  instituted 
was  the  suit  in  the  High  Court  or  the  suit 
in  the  County  Court.  Ih.  See  The 
Merxey,  [1^01]  P.  369,  in  which  last  case 
the  proceedings  in  each  action  were 
treated  as  taken  simultaneously,  and  the 
conduct  was  given  to  the  plaintiff  in  the 
Admiralty  Division  action. 

(/)  The  Scout,  L.  K.  3  A.  &  E.  512.  In 
that  case  one  salvage  suit  was  instituted 
on  behfdf  of  the  owners  of  the  salving 
vessel,  and  another  salvage  suit  on  behafi 
of  the  crew  of  the  same  vessel.  The  two 
causes  were  consolidated.  At  the  hearing 
separate  counsel  appeared  for  the  owner 
and  for  the  crew,  and  were  heartl 
separately. 
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to  the  disallowance  of  the  costs  occasioned  by  the  separate  appearances  afe 
the  hearing  (s). 

Where  actions  have  been  consolidated,  the  consolidated  suit,  subject  to 
any  special  provisions  made  by  the  Court  with  respect  to  the  conduct  of 
the  proceedings,  proceeds  as  a  single  action,  in  which  the  several  sets  of 
plaintiffs  in  the  actions  consolidated  are  plaintiffs  and  the  defendants  in 
the  same  actions  are  defendants  (/)• 

Where  causes  have  been  consolidated,  the  Court  has  power,  if  such  a 
course  is  a  convenient  one,  to  sever  the  consolidation  after  judgment  has 
been  delivered  at  the  hearing,  and  refer  each  cause  separately  to  the 
registrar  and  merchants  (w). 

The  extensive  power  of  consolidating  (or  cumulating)  actions  possessed 
by  the  Court  of  Admiralty,  and  now  by  the  High  Court  of  Justice  in 
Admiralty  actions,  must  not  be  confounded  with  the  more  restricted  power 
of  consolidation  formerly  in  use  in  the  Common  Law  Courts,  and  in  respect 
to  which  Order  XLIX.,  rule  8  (656),  of  the  Rules  of  1883  provides  that 
causes  or  matters  pending  in  the  same  Division  may  be  consolidated  by 
order  of  the  Court  or  a  judge  in  the  manner  in  use  before  the  conmience- 
ment  of  the  Judicature  Act,  1873,  in  the  Superior  Courts  of  Common  Law. 
The  power  of  "  consolidating  actions  "  to  which  this  rule  refers  is  in  fact 
merely  the  power  which  was  exercised  by  the  Courts  of  Common  Law  of 
staying  proceedings  in  all  but  one  of  several  actions  depending  substantially 
on  the  same  facts  until  the  decision  of  the  Court  had  been  pronounced  in 
the  one  action  not  stayed  («). 


(*)  J7ie  Longford,  6  P.  D.  67.  In  a 
case  where  two  salvage  suits  were  con- 
solidated, and  it  was  directed  at  the 
hearing  that  the  costs  of  two  counsel 
should  be  allowed  to  both  sets  of  plain- 
tiffs, the  Court,  on  appeal  from  the  taxa- 
tion of  the  district  registrar,  aUowed  the 
costs  of  the  attendance  at  the  trial  of  the 
country  solicitor  of  that  set  of  plaintifiEs 
who  had  not  had  the  conduct  of  the 
consolidated  suit.  7%^  Metropolis^  8 
Asp.  583. 

(f)  Any  order,  whether  interlocutory  or 
final,  made  by  the  Court  in  the  consoli- 
dated action  of  course  binds  all  the 
plaintiffs  and  defendants  in  the  consoli- 
dated action. 

(tt)  Th£  Helen  R.  Onrper,  L.  B.  3  A.  & 
E.  339  ;  Tlie  Foyle,  Adm.  Div.,  Aug.  8, 
1876.  It  would  seem  that  the  Court  can 
also  sever  consolidated  claims  in  order 
that  a  separate  decree  as  to  costs  may  be 


made  in  each  suit.  T/ie  Melpomene,  L.  R. 
4  A.  &  E.  130.  See  also  ne  William 
Hvtt,  Lush.  25. 

(ar)  See  Chitty's  Practice,  voL  ii.  pp. 
536  —  538  ;  Martin  v.  Martin  ^  Co., 
[1897]  1  Q.  B.  429  ;  Amos  v.  Chadwick, 
4  Ch.  D.  669, 9  Ch.  D.  459.  Order  XXII., 
rule  8  (262),  provides  that  where  money 
is  paid  into  Court  in  two  or  more  actions 
which  are  consolidated,  and  the  plaintiff 
proceeds  to  trial  in  one  and  fails,  the 
money  paid  in  and  the  costs  in  all  the 
actions  shall  be  dealt  with  under  Order 
XXII.  in  the  same  manner  as  in  the 
action  tried.  This  rule  is  clearly  not 
applicable  in  cases  where  actions  have 
been  consolidated  in  the  manner  in  use  in 
the  Court  of  Admiralty.  The  provisions 
of  the  rule  in  question  can  only  operate 
where  there  has  been  a  common  law 
consolidation  under  Order  XLIX..  rule 
8  (656). 


CHAPTER   XI. 


TRANSFERS. 


Actions  proceeding  in  the  Admiralty  Division  may  not  have  been 
originally  institnted  in  that  Division,  but  may  have  been  transferred  there 
either  from  any  other  Division  of  the  High  Court  of  Justice,  or  from  an 
inferior  Court  having  Admiralty  jurisdiction  under  the  County  Courts 
Admiralty  Jurisdiction  Acts,  1868  and  1869.  It  is  proposed  in  this 
chapter  to  consider,  first,  transfers  to  the  Admiralty  Division  of  causes 
conmienced  in  other  Divisions  of  the  High  Court ;  and,  secondly,  transfers 
made  under  the  provisions  of  the  County  Courts  Admiralty  Jurisdiction 
Acts. 

Transfers  to  the  Admiralty  Division  from  any  other  Division  of  the  High  Transfers  to 
Court,— li  is  provided  by  sect.  86  of  the  Judicature  Act,  1873,  that  any  p^i^J^^^i 
cause  or  matter  may  at  any  time,  and  at  any  stage  thereof,  and  either  with  High  Court, 
or  without  application  from  any  of  the  parties  thereto,  be  transferred  by 
such  authority  and  in  such  manner  as  Rules  of  Court  may  direct,  from  one 
Division  or  judge  of  the  High  Court  of  Justice  to  any  other  Division  or 
judge  thereof,  or  may  by  the  like  authority  be  retained  in  the  Division  in 
which  the  same  was  commenced,  although  such  may  not  be  the  proper 
Division  to  which  the  same  cause  or  matter  ought,  in  the  first  instance,  to 
have  been  assigned.     In  accordance  with   this  section.  Order  XLIX., 
rule  1  (649 j,  of  the  Rules  of  Court  now  in  force  directs  that  causes  or 
matters  may  be  transferred  from  one  Division  to  another  of  the  High  Court 
by  an  order  of  the  Lord  Chancellor,  provided  that  no  transfer  be  made  By  I^rd 
from  or  to  any  Division   without  the  consent  of  the  president  of  the  Chancellor's 

orcipi* 

Division  {a).    And  by  rule  8  of  the  same  Order  it  is  directed  that  any  cause 

or  matter  may,  at  any  stage,  be  transferred  from  one  Division  to  another  by  By  Court  or 

an  order  made  by  the  Court  or  any  judge  of  the  Division  to  which  the  i?.^?®.®^^ 

Di  vision  to 

cause  or  matter  is  assigned  ;  provided  that  no  such  transfer  shall  be  made  which  action 
without  the  consent  of  the  president  of  the  Division  to  which  the  cause  or  assigned, 
matter  is  proposed  to  be  transferred  (Jb). 

These  two  rules,  except  so  far  as  they  apply  to  causes  and  matters  in 
contradistinction  to  actions,  are  identical  in  terms  with  Order  LI.,  rules  1 
and  2,  of  the  repealed  rules  contained  in  the  1st  schedule  to  the  Judicature 


(a)  The  Court  of  Appeal  would  seem  to 
have  no  power  to  transfer  a  cause,  except 
with  the  consent  of  the  president  of  both 
the  Divisions  from  and  to  which  the 
transfer  is  proposed  to  be  made.  Starey  v. 
Waddle,  4  Q.  B.  D.  290. 

{b)  The  application  in  an  action  must 
l)e  on  notice  to  the  other  side.  Order  Lll., 


rule  6  (698)  ;  Hviuphreya  v.  Edwards, 
W.  N.  1875,  p.  208  ;  46  L.  J.  Ch.  112. 
It  would  seem  that  the  power  of  transfer 
given  by  this  rule  may  be  exercised  by  a 
judge  of  the  Division  to  which  the  action 
is  assigned  sitting  in  chambers.  See 
Hillman  v.  May  hew,  1  Ex.  D.  182  ;  and 
sects.  31,  39  of  the  Judicature  Act,  1873. 
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Act  of  1875.  Under  those  repealed  rules  the  following  actions  were 
transferred  to  the  Admiralty  Division.  An  action  brought  in  the  Exchequer 
Division  against  shipowners  to  recover  the  amount  specified  in  a  salvage 
agreement  (c)  ;  an  action  brought  in  the  Chancery  Division  for  the 
apportionment  of  salvage,  part  of  which  was  earned  under  a  salvage 
agreement  (d) ;  and  an  action  commenced  in  the  Exchequer  Division  on 
behalf  of  the  managing  owner  of  a  ship  against  one  of  his  co-owners  to 
recover  disbursements  on  account  of  the  ship  in  which  the  defendant 
claimed  by  way  of  counterclaim  a  sale  of  the  ship,  and  that  the  co-ownersliip 
accounts  should  be  referred  to  the  registrar  and  merchants  («).  So,  where  an 
action  of  limitation  of  liability,  instituted  on  behalf  of  the  owners  of  a 
vessel  found  alone  to  blame  for  a  collision,  was  pending  in  the  Admiralty 
Division,  and  the  plaintifPs  therein  had  obtained  a  decree  limiting  their 
liability  in  respect  of  damages  to  goods  and  personal  injuries  occasioned  by 
the  collision,  and  ordering  a  reference  to  the  r^istrar  and  merchants,  an 
action  in  the  Queen's  Bench  Division,  in  which  one  of  the  defendants  in 
the  action  of  limitation  of  liability  sought  to  recover  damages  in  respect  of 
personal  injuries  sustained  by  him  in  the  collision,  was  transferred  to  the 
Admiralty  Division  (/). 

The  following  are  instances  of  applications  which  have  been  made  for 
the  transfer  of  actions  from  or  to  the  Admiralty  Division  under  Order 
XLIX.,  rule  3  (651),  with  their  result  in  each  case : — 

An  action  of  salvage  instituted  in  the  Queen's  Bench  Division  was,  on 
application  there,  transferred  to  the  Admiralty  Division  on  the  gix)und 
that  claims  for  salvage  had  never  in  practice  been  tried  in  a  Court  of 
Common  Law  (g). 

Where,  however,  in  an  action  brought  in  the  Queen's  Bench  Division  to 
recover  contribution  to  a  general  average  loss,  one  question  involved  was 
the  amount  of  salvage  due  to  the  plaintifPs  but  there  were  other  questions 
in  the  action,  and  these  other  questions  were  capable  of  being  tried  by  a 
jury,  the  Court  of  Appeal  refused  to  order  a  transfer  to  the  Admiralty 
Division  (A). 

Applications  have  been  granted  to  transfer  to  the  Admiralty  Division  the 
following  Queen's  Bench  actions :  An  action  to  recover  for  damage 
sustained  by  a  vessel  through  the  negligence  of  a  dock  company  in  moving 
her,  transferred,  after  verdict  for  the  plaintifPs,  in  order  that  damages 
might  be  assessed  by  the  registrar  and  merchants  (i)  :  Actions  for  the 
recovery  of  the  price  of  repairs  and  necessaries  supplied  to  ships  (k)  :  An 
action  for  money  due,  the  defence  to  which  depended  on  questions  connected 
with  the  chartering  of  ships  (I). 


(c)  The  Medina,  1  P.  D.  272. 

(rf)  Tfte  Boy  fie  and  Cadiz,  {J5  L.  T.  602. 
The  action  as  originally  instituted  was  in 
form  an  action  of  account. 

{e)  Blair  v.  Storey  {The  Emulation), 
Mitchell's  Maritime  Register  for  1»81, 
p.  41. 

(/)  Haiokint  v.  Morgan,  49  L.  J.  Q.  B. 
618. 

{g)  Tfie  Game  Chek  Tinvitig  Co.  v.  Grey, 
Hilary  Term,  1887. 


{/()  The  Ocean  Steamship  Co.  v.  And-er^ 
son,  3.S  W.  R.  536.  See  The  Temple  Bar, 
11  P.  D.  6. 

(/)  The  Baron  Aherdare,  13  P.  D. 
106. 

{U)  The  Argo,  Order  of  Transfer,  Aug. 
10,  1887;  The  Sully,  Adm.  Div.,  18^3, 
Fol.  208. 

(l)  Hie  Manehe^er  and  Otlier  Vessels, 
Adm.  Div.,  1892,  Fol.  323. 
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A  Court  of  the  Queen's  Bench  Division  has,  in  a  recent  case,  refused  an 
application  to  transfer  to  the  Admiralty  DiWsion  an  action  under  Lord 
CampbelFs  Act  against  shipowners  who  had  instituted,  in  the  latter 
Division,  an  action  of  limitation  of  liability  pending  at  the  time  of  the 
application  for  transfer,  and  had  therein  obtained  a  decree  limiting  their 
liabOity,  inter  alia,  for  any  damages  which  could  be  recoverable  in  the  action 
sought  to  be  transferred  (m). 

With  regard  to  causes  or  matter  which,  under  the  provisions  of  the  Transfer  of 
Judicature  Act,  1873,  ought  to  have  been  assigned  to  the  Queen's  Bench  ^^^^^ 
Division  or  to  the  Chancery  Division,  but  have  been  assigned  to  the  assigned. 
Admiralty  Division,  it  is  provided  by  sect  11  of  the  Judicature  Act,  1875, 
that  if  any  plaintiff  or  petitioner  shall  at  any  time  assign  his  cause  or 
matter  to  any  Division  of  the  High  Court  of  Justice  to  which,  according  to 
the  Rules  of  Court  or  the  provisions  of  the  Judicature  Acts,  1878  and 
1875,  the  same  ought  not  to  be  assigned,  the  Court,  or  any  judge  of  such 
Division,  upon  being  informed  thereof,  may,  on  a  summary  application  at 
any  stage  of  the  cause  or  matter,  direct  the  same  to  be  transferred  to  the 
Division  of  the  said  Court  to  which,  according  to  such  rules  or  provisions, 
the  same  ought  to  have  been  assigned,  or  he  may,  if  he  think  it  expedient  Retention  of 
so  to  do,  retain  the  same  in  the  Division  in  which  tbe  same  was  commenced ;   ^.*^^?'?*  ^^ 
and  all  steps  and  proceedings  whatsoever  taken  by  the  plaintiff  or  petitioner  where 
or  by  any  other  party  in  any  such  cause  or  matter,  and  all  orders  made  originaUy 
therein  by  the  Court  or  any  judge,  thereof  before  any  such  transfer,  shall  be     ^^^^  ^' 
valid  and  effectual  to  all  intents  and  purposes  in  the  same  manner  as  if  the 
same  respectively  had  been  taken  and  made  in  the  proper  Division  of  the 
said  Court  to  which  such  cause  or  matter  ought  to  have  been  assigned  (n). 

Transfers  to  the  Admiralty  Division  from  Inferior  Courts  having  Admi-  Transfers 
ralti/  Jurisdiction. — Actions  pending  in  an  inferior  Court  having  Admiralty  from  inferior 
or  maritime  jurisdiction  under  the  County  Courts  Admiralty  Jurisdiction       "^  * 


(w)  Roche  V.  The  London  and  South 
Wedem  By,,  [1899]  2  Q.  B.  502.  See 
^nprOj  p.  382,  n.  («•),  n.  («). 

{»)  Where  an  action  which  before  the 
Judicature  Acts  must  have  been  com- 
menced in  a  Common  Law  Court,  was 
assigned  by  the  plaintiff  to  the  Probate, 
Divorce,  and  Admiralty  Division,  the 
Court,  all  parties  desiring  that  the  action 
should  remain  in  the  Admiralty  Division, 
would  not  transfer  the  action,  but  inti- 
mated  that  in  the  absence  of  consent,  any 
such  action,  if  commenced  in  the  Probate, 
Admiralty,  and  Divorce  Division,  would 
be  transferred  to  the  Queen's  Bench 
Division.  The  Duhington,  July,  1884. 
In  the  subsequent  case  of  TJie  Solwayj 
Feb.  23, 1884,  Fol.  467,  Mr.  Justice  Butt, 
after  intimating  that  in  practice  juries 
could  not  be  summoned  in  the  Admiralty 
Division,  directed,  subject  to  the  consent 
of  the  President  of  the  Queen's  Bench 
Division,  to  be  transferred  to  that  Divi- 
sion an  action  which  could  not,  before 
the  Judicature  Acts,  have  been  brought 
in  the  Court  of  Admiralty,  and  in  which 
the  plaintiff  insisted  on  his  right  to  a 


jury.  Ultimately,  with  the  consent  of 
the  parties,  the  action  was  re-transferred 
to  the  Admiralty  Division,  and  was  heard 
there  by  the  judge  without  a  jury.  Of 
recent  years  many  actions  by  and  against 
underwriters  of  marine  insurance  policies, 
though  properly  assignable  to  the  Queen  s 
Bench  Division,  have  been  instituted  in 
the  Admiralty  Division  and  been  there 
tried,  and  in  one  of  the  actions  so  insti- 
tuted, in  which  the  plaintiffs  asked  leave 
to  sign  judgment  under  Order  XIV.  of 
the  Rules  of  1883,  on  the  defendant 
having  applied  for  the  action  to  be 
transferred  to  the  Queen's  Bench  Divi- 
sion, the  Court,  though  it  granted  the 
application,  intimated  at  the  same  time 
that  in  the  absence  of  any  application 
to  transfer  the  action  it  would  have  been 
retained  in  the  Admiralty  Division. 
Price  V.  T/ie  Sea  Inturance  Co.,  Adm. 
Div.,  Jan.  12,  1889  :  and  see  Tlie  Sea- 
tianiy  4  Asp.  58.  As  to  the  practice  to  be 
followed  in  actions  transferretl  to  the 
Admiralty  Division  from  other  Divisions 
of  the  High  Court,  see  The  Gertrude,  The 
Aherdare,  13  P.  D.  105. 
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Acts,  1868  and  1869,  may  be  transferred  to  the  Admiralty  side  of  the 
Probate,  Divorce,  and  Admiralty  Division  by  a  judge  of  that  Division 
sitting  in  Admiralty,  or,  in  certain  cases,  by  the  judge  of  the  inferior  Court 
in  which  the  action  was  commenced  (o).     The  6th  section  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868  (j»),  provides  that  the  High  Court 
of  Admiralty  of  England,  on  motion  by  any  party  (q)  to  an  Admiralty 
cause  pending  in  a  County  Court,  may,  if  it  shall  think  fit,  with  previous 
notice  to  the  other  party,  transfer  the  cause  to  the  High  Court  of  Admi- 
ralty, and  may  order  security  for  costs,  or  impose  such  other  terms  as  to 
the  Court  may  seem  fit  (r).    Although  a  County  Court  is  the  only  Court 
named  in  the  section,  the  section  must  be  construed  as  if  the  City  of  London 
Court  («)  and  the  Passage  Court  of  Liverpool  (/)  had  been  mentioned 
therein,  and  in  consequence  the  Admiralty  Division  has  the  same  power  of 
transferring  causes  from  the  latter  Courts  as  from  a  County  Court  having 
Admiralty  jurisdiction.    The  provisions  of  the  section  apply  not  only  to 
causes  as  to  claims  such  as  are  mentioned  in  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  but  also  to  causes  over  which  jurisdiction  has  been 
given  to  County  Courts   having   Admiralty  jurisdiction  by  the  County 
Court  Admiralty  Jurisdiction  Act,  1869  (u).    The  sections  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868,  as  to  transfers  have,  however,  it 
would  seem,  no  application  to  causes  over  which  the  Courts  having  Admi- 
ralty jurisdiction  under  the  County  Courts  Admiralty  Jurisdiction  Acts, 
1868  and  1869,  have  no  jurisdiction,  and,  therefore,  where  an  application 
was  made  to  the  Court  of  Admiralty  to  reject  the  petition  in  an  action 
which  had  been  transferred  to  the  High  Court  of  Admiralty  under  the  8th 
section  of  the  Act  of  1868  («),  and  which  in  the  opinion  of  the  Court  was  an 
action  of  bottomry  (y),  the  Court  granted  the  application,  notwithstanding 
that  it  would  have  had  jurisdiction  to  entertain  the  action  if  originally 
instituted  in  the  High  Court  of  Admiralty  (2).    The  jurisdiction  conferred  by 
the  above  section  is  now  vested  in  the  High  Court  of  Justice,  and  is  assigned 
to  the  Probate,  Divorce,  and   Admiralty  Division,  and  is  exercised   by 
whatever  judge  of  that  Division  is  for  the  time  being  sitting  in  Admiralty  (a). 


{0)  An  Admiralty  action  ?/*  rem^ 
instituted  in  an  inferior  Court  having 
Admiralty  jurisdiction,  is,  it  seems,  stiU 
pending  until  the  claim  of  the  plaintiff 
has  been  dismissed,  or  the  amount  of  his 
claim  has  been  paid  out  to  him.  See  77ie 
Immavttlata  Coywezione^  8  P.  D.  34. 

(/O  31  &  32  Vict.  c.  71. 

{q)  The  term  "party"  in  this  section 
includes  an  intervener  who  has  entered 
an  appearance  in  the  County  Court.  See 
County  Court  Rules  of  1892,  rule  85.  As 
the  County  Court  Jurisdiction  Act,  1869, 
(32  &  33  Vict.  c.  51),  conferring  jurisdic- 
tion in  certain  *'  maritime  "  causes,  is  to 
be  read  as  one  Act  with  the  Act  of  1868, 
the  Court  of  Admiralty  had,  and  the  Ad- 
miralty Division  now  has,  jurisdiction  to 
transfer  causes  over  which  the  Act  of  1869 
gives  jurisdiction  e<iually  as  causes  within 
the  Act  of  1868.     See  post 

(;•)  It  is  to  be  observed  that  only  a 
j/arty  to  a  cause  is  entitled  by  the  pro- 


visions of  this  section  to  apply  to  the  Court 
on  motion.  A  person  interested  intending 
to  apply  to  the  Court  for  a  transfer  of  a 
cause  under  this  section  must  first  enter 
an  appearance  in  the  inferior  Court  in 
which  the  cause  is  instituted.  As  to  the 
practice  with  reference  to  motions  gene- 
rally, see  infra,  Chapter  Motions. 

(*)  See  T/ie  ImmacoleUa  Citncezione, 
8  P.  D.  34,  9  P.  D.  37. 

(0  See  supra ^  p.  246. 

(«)  The  Admiralty  Division,  by  trans- 
ferring to  itself  a  cause  within  the  Act 
of  1869,  obtains  jurisdiction  to  heai*  and 
determine  it,  notwithstanding  that  sach 
a  cause  could  not  have  originally  been 
instituted  in  the  Division.  Ttie  Sican, 
L.  R.  3  A.  &E.  315. 

(js)  Infra y  p.  401. 

(y)  The  Acts  in  question  confer  no 
jurisdiction  over  actions  of  bottomry. 

iz)  The  ElpU,  4  L.  R.  A.  &  E.  1. 

(tf)  The    following    are    instances    in 
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The  section  requires  in  terms  that  every  application  for  a  transfer  under   ^^^^  ^ 
its  provisions  should  be  on  motion,  and  it  was  until  recently  the  general  transfer 
practice  for  all  such  applications,  if  opposed,  to  be  heard  aud  disposed  of  in  under  the 
Court.    Orders  for  transfer  under  the  section  are,  however,  now  frequently  s^*-*^"- 
made  in  chambers  (^),  the  application  for  the  order    being   made  on 
summons,  supported  by  an  affidavit  or  affidavits  of  the  grounds  on  which 
the  application  is  made.     It  was  not  the  practice  of  the  Court  of  Admiralty, 
and  it  is  not  now  the  practice  of  the  Admiralty  Division,  in  the  absence  of 
any  special  reason  for  so  doing,  to  order  security  for  costs  to  be  given,  or 
impose  any  other  terms,  on  granting  an  application  to  transfer  a  suit  uuder 
the  provisions  of  the  section. 

When  the  application  has  been  heard,  the  judge  will,  if  in  his  dis- 
cretion (r)  he  thinks  it  right  that  the  transfer  should  be  made,  direct  that 
the  action  be  transferred  to  the  Probate,  Admiralty,  and  Divorce  Division 
of  the  High  Court  of  Justice  (d).  An  order  to  that  effect  will  then  be 
drawn  up  in  the  principal  registry,  and  will  be  delivered  out  to  the  solicitor 
of  the  party  on  whose  behalf  the  application  for  transfer  was  made,  on  his 
handing  into  the  registry  a  Court  fee  of  5«.  (e).    The  order,  when  thus 


which  transfers  have  been  made  under 
the  section  :  Where  causes  arising  out  of 
the  same  subject-matter,  or  causes  af^inst 
the  same  property,  are  pending  in  the 
Admiralty  Division  and  in  the  Ck)urt  from 
which  it  is  sought  that  the  transfer  should 
be  made.  77ie  R'w  Lima,  L.  R.  4  A.  &  E. 
157,  at  p.  159;  The  Africano,  [1894]  P. 
14l,  at  p.  143  :  Where  the  County  Court 
does  not  possess  jurisdiction  to  do  com- 
plete justice,  as  when  a  bond  for  salvage 
services  which  the  County  Court  had  no 
jurisdiction  to  enforce  has  been  given  to 
the  receiver  of  wreck.  Tli-e  John  EcanSy 
43  L.  J.  Adm.  9  :  Where  it  is  necessary 
that  a  commission  for  the  examination  of 
witnesses  abroad  should  be  issued.  7%« 
Swan,  L.  R.  3  A.  &  E.  314.  See  The 
Jaederen,  [1892]  P.  351  (Order,  Jan.  16, 
1892)  ;  Tfie  Ttiamas  Wayman,  Adm.  Div., 
Feb.  9,  1899  :  Where  the  defendants  to  an 
action  to  recover  for  a  balance  of  freight  in 
a  County  Court  having  Admiralty  juris- 
diction were  desirous  of  bringing  an  action 
for  damage  to  cargo  in  the  Admiralty 
Division  in  respect  of  damage  to  the  same 
cargo  for  the  carriage  of  which  the  balance 
of  ^ight  was  claimed,  and  there  was  little 
or  no  more  expense  in  examining  the  wit- 
nesses in  London  than  in  the  County 
Court  district.  The  Vifffiry,  Adm.  Div., 
Oct.  29,  1894,  Shipping  Gazette  Summary 
for  1894,  p.  698.  As  to  the  parties  to  whom 
the  conduct  of  the  proceedings  in  the 
High  Court  of  Justice  wiU  be  given  when 
a  transfer  is  made  in  such  cases,  see  Tfie 
Xerer  Despair^  9  P.  D.  34  ;  Hie  Imma- 
mlata  Concezione^  8  P.  D.  34  ;  'Jlie  Mersey 
[1901],  P.  369.  In  the  vacations  the 
vacation  judge  when  sitting  would  have 
jurisdiction  to  entertain  applications 
under  the  section,  and  would  probably 
exercise  such  jurisdiction  if  the  circum- 


stances of  the  case  did  not  admit  of  delay. 
See  Chapter  Motions  and  Summons. 

(6)  It  may  be  a  question  whether  in 
strictness  applications  for  transfers  under 
the  section  ought  not  to  be  made  in  Court. 
Order  LIV.,  rule  1  (734),  provides  in  sub- 
stance that  all  opposed  applications  in 
chambers  shall  be  by  summons  ;  and, 
although  prior  to  the  Judicature  Act, 
1873,  motions  under  the  Admiralty  Rules 
of  1859  could  be  made  in  chambers,  the 
Legislature,  by  using  the  words  "on 
motion "  in  the  section,  may  have  in- 
tended to  enact  that  applications  for 
transfer  under  the  section  should  be 
made  in  public. 

(O  See  The  Swan,  L.  R.  3  A.  &  E.  814. 

Id)  The  order  of  transfer  will,  if  neces- 
sary, be  made  without  prejudice  to  any 
questions  of  priority  which  may  arise 
between  the  plaintiffs  in  the  transferred 
cause,  and  the  plaintiffs  in  suits  pending 
against  the  same  property  in  the  High 
Court.  See  The  A/riea?w,  [  1 894  J  P.  141 ,  at 
p.  150,  as  to  the  priorities  between  claim- 
ants, one  of  whom  was  plaintiff  in  an 
action  transferred  under  tne  section.  At 
the  same  time  that  the  application  for  a 
transfer  is  made,  an  application  is  some- 
times made  that  the  cAuse  sought  to  be 
transferred  should  be,  when  transferred, 
consolidated  with  a  cause  or  causes  already 
pending  in  the  High  Court,  and  that  the 
judge  should  direct  to  whom  the  conduct 
of  the  suits,  if  they  be  consolidated,  should 
be  given.  If  a  consolidation  order  be 
granted,  the  conduct  of  the  consolidated 
suit  is,  if  there  is  clear  priority  of  time, 
generally  given  to  the  plaintiff  in  the  suit 
which  was  first  instituted.  See  The  Xerer 
Despair,  9  P.  D.  34.  See  sitpra,  p.  393, 
n.  (y). 

(/•)  S.  C.  Fees  Order,  Jan.,  1884,  No.  66. 
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obtained  from  the  principal  r^istry,  should  be  served  on  the  registrar  of 
the  Court  from  which  the  transfer  has  been  made,  who  will  thereupon 
transmit  by  post  to  the  Admiralty  registrar  the  proceedings  in  the  trans- 
ferred action  (/).  It  would  seem,  though  the  point  has  not  actually  been 
the  subject  of  decision,  that  from  a  refusal  of  a  judge  of  the  Probate, 
Divorce,  and  Admiralty  Division  to  transfer  an  action  under  the  section, 
no  appeal  lies  to  the  Court  of  Appeal  (^). 

It  is  further  provided  by  sect.  S2  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  that  on  an  appeal  under  that  Act  (A),  the  judge  of 
the  High  Court  of  Admiralty,  if  it  appears  to  hm  expedient  that  any  sale 
decreed  or  ordered  to  be  made  of  the  vessel  or  property  to  which  the  cause 
relates  should  be  conducted  in  the  High  Court  of  Admiralty  instead  of  in 
the  County  Court  from  which  the  appeal  is  brought,  may  direct  the  transfer 
of  the  proceedings  for  sale,  with  or  without  the  transfer  of  the  subsequent 
proceedings  in  the  cause,  to  the  High  Court  of  Admiralty,  which  Court 
shall  have  jurisdiction  and  all  powers  and  authorities  relating  thereto 
accordingly  (t).  It  is  believed  that  this  section  has  seldom,  if  ever,  been 
acted  upon.  The  jurisdiction  confen'ed  by  it  can,  however,  certainly  be 
exercised  by  a  Divisional  Court  of  the  Admiralty  Division,  and  probably  by 
whichever  of  the  two  judges  of  that  Division  is  for  the  time  being  sitting 
in  Admiralty (i).  Where  a  vessel  has  been  arrested  in  a  County  Court 
having  Admiralty  jurisdiction,  or  has  been  seized  under  a  warrant  of 
execution  issuing  out  of  any  such  Court,  and  the  sale  of  the  vessel  has 
been  ordered  to  be  transferred  to  the  Admiralty  Division  under  the  last- 
mentioned  section,  the  vessel  will  be  retained  by  the  high  bailiff  of  the 
County  Court  in  question  until  the  Admiralty  marshal  takes  possession  of 
it  under  an  order  of  the  Admiralty  Division  (/). 

The  cases  in  which  causes  can  be  transferred  to  the  Admiralty  Division 
by  the  Courts  having  Admiralty  jurisdiction  under  the  County  Courts 
Jurisdiction  Act,  1868,  are  determined  by  the  provisions  of  the  7th 
and  8th  sections  of  the  County  Courts  Admiralty  Jurisdiction  Act, 
1868.    The  former  of  these  sections  provides  that  if  during  the  progress  of 


The  Court  fee  is  denoted  by  a  5*.  stamp 
impressed  on  the  copy  of  the  minute  of 
the  order  given  to  the  party.  See  Fees 
Order,  July,  1884. 

(/)  County  Court  Rules,  1889,  Order 
XXX  IXb.,  rules  33,  34  (County  Court 
Rules,  1892,  rules  98,  99).  It  would  seem 
that  in  all  cases  the  action  will  after  the 
transfer  proceed  in  the  principal  registry. 

(jg)  See  Tlie  AmstA,  2  P.  D.  186.  where 
it  was  decided  that  no  appeal  lies  to  the 
Court  of  Appeal  from  a  refusal  of  the 
judge  of  the  Court  of  Admiralty  to  extend 
the  time  for  appealing  from  a  County 
Court  having  Atlmiralty  jurisdiction  ;  the 
section  giving  power  to  extend  the  time 
(The  County  Courts  Acts,  1868,  s.  27),  only 
empowering  the  judge  to  extend  the  time 
on  cau^e  helng  shown  to  hU  satlttfaction. 
In  the  section  in  the  text  (s.  6)  the  words, 
if  it  shall  think  Jff,  would  probably  be 
similarly  construed  as  an  expression  of  the 
will  of  the  Legislature  that  the  order  of  the 


Admiralty  judge  should  not  be  subject  to 
any  appeal. 

(A)  Appeals  in  cases  over  which  juris- 
diction is  given  by  the  County  Courts 
Admiralty  Jurisdiction  Act,  1869,  are 
appeals  under  the  Act  of  1868 ;  the  two 
Acts  being  incorporated  together,  and  the 
only  right  of  appeal  being  that  given  by 
the  Act  of  1868.  See  Chapter  Appeals 
FBOM  Inferior  Courts.  The  provisions 
of  the  section  therefore  must,  it  is  appre- 
hended, apply  to  appeals  in  cases  over 
which  the  Act  of  1869  gives  jurisdiction, 
as  well  as  to  appeals  in  cases  over  which 
jurisdiction  is  given  by  the  Act  of  1868. 

(/)  See  further  as  to  this  section  Chapter 
Appeals  from  Inferior  Courts, 

(&)  Seethe  Judicature  Act,l  873,  s.  76,and 
Chapter  Appeals  fromInferiorCourts. 

(I)  See  County  Court  Rules,  1889, 
Order  XXXIXb.,  nile  44  (County  Court 
Rules,  1892,  rule  109). 
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an  Admiralty  caase  in  a  County  Court  it  appears  to  the  Court  that  the 

gubject-matter  exceeds  the  limit  in  respect  of  amount  of  the  Admiralty 

jurisdiction  of  the  Court,  the  validity  of  any  order  or  decree  theretofore 

made  by  the  Court  shall  not  be  thereby  affected,  but  (unless  the  parties  Procednre 

agree  by  a  memorandum  signed  by  them  or  by  their  attorneys  or  agents  ^^der  31  &  82 

that  the  Court  shall  retain  jurisdiction)  the  Court  shall  by  order  transfer  g/j  *  ^*     ' 

the  cause  to  the  High  Court  of  Admiralty  ;  but  that  Court  may,  neverthe- 

lesSy  if  the  judge  of  that  Court  in  any  case  thinks  fit,  order  that  the  cause 

shall  be  prosecuted  in  the  County  Court  in  which  it  was  commenced,  and  it 

shall  be  prosecuted  accordingly  (m). 

The  latter  of  these  two  sections  provides  that  if  during  the  progress  of   CJDder3l&32 
an  Admiralty  cause  in  a  County  Court  it  shall  appear  to  the  Court  that  the  ^^g**  ^'  ^^' 
cause  could  be  more  conveniently  prosecuted  in  some  other  County  Court;, 
or  in  the  High  Court  of  Admiralty  of  England,  the  Court  may  by  order 
transfer  it  to  such  other  County  Court,  or  to  the  High  Court  of  Admiralty 


{m)  This  flection,  it  is  believed,  has 
never  been  put  in  force.  It  is  a  little 
difficult  to  understand  the  meaning  of  the 
provisions  of  this  section  as  to  transfers. 
In  every  case  the  plaintiff,  on  instituting 
a  cause,  must  limit  his  claim  to  tne 
amount  in  respect  of  which  the  Court 
has  jurisdiction  (see  supra ^  pp.  241 — 243) ; 
so  that  except  in  cases  of  salvage  the 
section  can  only  apply  to  cases  where  it 
appears  to  the  Court  that  the  plaintiff  is 
entitled  to  more  than  he  claims.  It  is  to 
be  observed  that  there  is  no  express  pro- 
vision for  the  abandonment  by  the  plain- 
tiff of  the  excess  of  his  claim,  similar  to 
the  enactment  contained  in  the  general 
County  Court  Acts.  It  is  exceedingly 
doubtful  whether  the  provisions  of  the 
34th  section  of  the  Act,  which  provides 
that  the  Act  shall  be  read  as  one  Act 
with  so  much  of  the  County  Courts  Act, 
1846,  and  the  Acts  amending  or  extending 
the  same,  as  were  in  force  at  the  commence- 
ment of  the  Act  of  1868,  are  sufficient  to 
render  the  County  Court  practice  as  to 
abandonment  applicable.  It  seems  as 
thousrh  it  were  intended  that  in  all  cases 
where  it  -  appears  that  the  subject-matter 
of  the  suit  exceeds  the  limit  in  respect  of 
the  amount  of  the  jurisdiction  of  the 
Court,  the  mode  of  proceeding  laid  down 
in  this  section  should  be  followed,  imless 
the  parties  otherwise  agree.  As  the  juris- 
diction conferred  upon  a  County  Court 
having  Admiralty  jurisdiction  may  be 
exercised  by  proceedings  in  rem^  there 
seems  to  be  good  reason  why  it  should 
not  be  in  the  power  of  the  plaintiff  to 
abandon  a  portion  of  his  claim,  and  so 
obtain  the  adjudication  of  a  County  Court 
on  a  matter  not  properly  falling  within 
its  jurisdiction. 

The  9th  section  of  the  County  Courts 
Admiralty  Jurisdiction  Act,  now  repealed 
by  the  Statute  Law  Revision  Act,  1893 
(56  Vict.  c.  14),  3.  1  and  schedule,  pro- 
vided that  if  any  person  should  take  in 
the  High  Court  of  Admiralty  of  England, 

A.P. 


or  in  any  superior  Court,  proceedings 
which  he  might,  without  agreement,  have 
taken  in  a  County  Court,  except  by  order 
of  the  judge  of  tJts  High  Court  of  Admi' 
ralty,  or  of  such  superior  Court,  or  of  a 
County  Court  having  Admiralty  juris- 
diction, and  should  not  recover  a  sum 
exceeding  the  amount  to  which  the  juris- 
diction of  the  County  Court  in  that 
Admiralty  cause  is  limited  by  that  Act, 
and  also  if  any  person  without  agreement 
should,  except  by  order  as  aforesaid,  take 
proceedings  as  to  salvage  in  the  High  Court 
of  Admiralty  or  in  any  superior  Court  in 
respect  of  property  saved,  the  value  of 
which,  when  saved,  did  not  exceed  1,000^., 
he  should  not  be  entitled  to  costs,  and 
should  be  liable  to  be  condemned  in 
costs,  unless  the  judge  of  the  High 
Court  of  Admiralty  or  of  a  superior  Court, 
before  whom  the  cause  is  tried  or  heard, 
should  certify  that  it  was  a  proper  Admi- 
ralty cause  to  be  tned  in  the  High  Court 
of  Admiralty  of  England  or  in  a  superior 
Court.  This  section,  so  far  as  it  relates  to 
costs,  was  impliedly  repealed  by  the  pro- 
visions of  the  Judicature  Acts  (see  I'ettavt 
V.  Ellh,  6  Q.  B.  D.  46),  but  whilst  it 
remained  in  force,  applications  for  leave 
to  institute  causes  in  the  High  Court 
of  Admiralty  were  not  unfrequently  made 
and  g^nted  on  similar  grounds  on  which 
motions  for  transfer  were  granted  under 
the  6th  section  of  the  Act.  An  order 
permitting  a  plaintiff  to  take  proceedings 
in  the  Court  of  Admiralty  has  also  been 
made  under  this  section  in  a  case  where 
it  appeared  that  a  difficult  question  of  law 
was  likely  to  arise  in  the  action  intended 
to  be  commenced  (^TJie  Bengal ^  L.  R.  3 
A.  &  E.  14)  ;  as  weU  as  in  a  case  where  the 
owner  of  the  vessel  intended  to  be  pro- 
ceeded against  was  bankrupt,  and  the 
registrar  of  a  Count}'  Court  having  Admi- 
ralty jurisdiction  had  refused  to  allow 
the  vessel  to  be  arrested  in  a  suit  in  rem 
in  such  Court.  T/ie  Archimedes^  W.  N. 
1870,  p.  10. 
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of  England,  as  the  case  may  be,  and  the  cause  shall  thenceforward  be  so 
prosecuted  accordingly  (n).  Both  of  these  sections  must,  of  course,  now  be 
construed  as  if  the  High  Court  of  Justice  had  been  mentioned  therein 
instead  of  the  Court  of  Admiralty  of  England  (<?),  and  by  virtue  of  the  pro- 
visions of  the  Judicature  Act,  1873,  transfers  under  their  provisions  can  be 
made  to  the  Probate,  Divorce,  and  Admiralty  Division  (j>). 

Where  an  Admiralty  cause  is  pending  in  a  County  Court  having  Admi- 
ralty jurisdiction,  and  a  solicitor  desires  that  the  sale  of  any  vessel  or 
property  to  which  the  cause  relates  should  be  conducted  in  the  Admiralty 
Division,  he  may,  under  the  County  Courts  Admiralty  Jurisdiction  Act, 
1868,  s.  28,  and  the  County  Court  Rules  of  1892,  at  any  time  after 
judgment,  give  security  to  the  amount  of  10/.  in  the  County  Court  where 
the  action  is  pending,  and  deliver  to  the  registrar  of  that  Court  an  applica- 
tion for  the  transfer  of  the  proceedings  for  sale  to  the  Admiralty  Division  {q). 
The  registrar  of  the  County  Court  will  then  transmit  the  application  to 
the  judge  of  the  County  Court  for  his  order  thereon  if  the  County  Court 
is  not  sitting,  and  in  any  case  will  certify  on  the  application  tJiat  the 
security  for  costs  has  been  given  (r). 

On  an  order  for  transfer  being  made  under  either  of  the  three  last  above- 
mentioned  sections,  such  of  the  proceedings  in  the  action  as  have  been 
transferred,  and  also  the  order  of  transfer,  or  an  office  copy  of  such  order, 
should  be  at  once  transmitted  to  the  Admiralty  registrar. 


(w)  This  power  may,  it  seems,  be  exer- 
cised by  the  Court  in  which  the  cause  is 
pending,  without  any  application  being 
made  by  any  party  to  the  cause.  Where 
a  case  is  transferred  to  the  Admiralty 
Division  under  this  section,  pleadings 
must  be  entered  into  as  in  actions 
originally  commenced  in  the  Admiralty 
Division.    Tlie  CariJthrooh,  88  W.  R.  543. 

(p)  The  Judicature  Act,  1873,  s.  76. 

\p)  Forms  of  orders  under  these  two 
sections  will  be  found  in  the  Schedule  of 


Forms  annexed  to  the  Ck>anty  Court 
Rules  of  1889,  Nos.  326,  827  (Comity 
Court  Rules,  1892,  rules  98,  99). 

(a)  See  County  Court  Rules,  1889. 
Order  XXXIXb.,  rules  45,  46  (County 
Court  Rules,  1892,  rules  110,  111). 

(f)  See  County  Court  Rules  of  1889, 
Order  XXXIXb.  rule  46  (County  Court 
Rules,  1892,  rule  111)  ;  and  Schedule  of 
Forms  to  the  County  Court  Rules  of  1889, 
Form  332. 


CHAPTER  XII. 


TENDEB  AND  PAYMENT  INTO  AND  OUT  OF  COURT. 


According  to  the  practice  of  the  Court  of  Admiralty  prior  to  the 
Judicature  Acts,  in  all  actions  in  which  the  plaintiflTs  claim  was  capable  of 
being  satisfied  by  payment  in  money,  the  defendant,  if  he  wished  to  dispute 
the  amount  only  of  the  claim,  might  pay  into  Court  and  tender  to  the 
plaintifiTby  act  of  Court  such  a  sum  as  he  conceived  to  be  sufficient  to 
satisfy  the  plaintiff's  claim.  The  rights  which  defendants  in  Admiralty 
mXxoja  thus  possessed  have  not  been  interfered  with  by  the  Eules  of  Court 
now  in  force  (a). 

Payment  into  Caurt  in  Aciions  to  recover  Debts  or  Damages^  or  in  Payment  into 
Adrnkally  Actions. — The  Rules  of  Court  now  in  force  provide  (by  Order  ^^^dants 
XXn.,  rule  1,  of  the  Rules  of  1883)  that,  where  "  any  action  is  brought  to  in  Admiralty 
recover  a  debt  or  damages,^^  any  defendant  may,  before  or  at  the  time  of  actions, 
delivering  his  defence,  or  at  any  later  time,  by  leave  of  the  Court  or  a  judge, 
pfij  into  Conrt  a  sum  of  money  by  way  of  satisfaction,  which  shall  be 
taken  to  admit  the  claim  or  cause  of  action  in  i^espect  of  which  the  payment 
is  made ;  or  he  may,  with  a  defence  denying  liability  (except  in  actions 
or  coonterclaims  for  Hbel  or  slander),  pay  money  into  Court  (b)  ;  and  it  is 


(a)  See  The  Mona,  [1894]  P.  265 ;  Tlie 
CktUonford,  Weekly  Notes  for  1901,  p. 
4^.    In  Admiralty  actions  there  is  con- 
querable diflScnlty  in  appljring  the  rules 
which  regulate  the  practice  of  payment 
into  Court    in    Chancery    and    Queen's 
Bench  actions.     The  object  of  the  rules 
is  to  provide  an  automatic  method  by 
which  claims  in  tbe  Chancery  and  Queen's 
Bench  Divisions  may  be  satisfied  without 
reference   to    the    Court    or    a   judge  ; 
whereas  in  Admiralty  actions  it  is  in  aU 
eases  necessary  to  apply  to  a  judge  before 
Bwney  can  be  paid  out  of  Court.     In  the 
text  tn  efbrt  has  been  made  to  trace  the 
extent  to  which  the  rules  made  under  the 
Micature    Acts    can    be    satisfactorily 
applied  to  Admiralty  practice,  but  it  is 
W}i  possible  to  adapt  rules  framed  with  a 
view  to  one  metboa  of  procedure  so  as  to 
in  a  perfect  manner  the  exigencies 
a  different  method  of  procedure. 
A  judgment  or  order  for  the  payment 
money  into  Court  may,  where  attach- 
t  is  authorized  by  law,  be  enforced  by 
ment.   Order  XLII.,  rule  4  (582), 
24  (602).     The  same  rule  states  that 
yment  of  money  into  Court  **may  be 
forced  by  writ  of  sequestration,"  but  it 


is  submitted  that  the  rule  cannot  be 
construed  as  conferring,  or  as  intending 
to  confer,  jurisdiction  to  issue  writs  of 
sequestration  in  Admiralty  actions,  in 
which  actions  such  writs  could  not  have 
been  issued  before  the  passing  of  the 
Judicature  Act.  In  a  fit  case  the  manner 
of  enforcing  payment  of  money  into 
Court  would  probably  be  by  attachment 
or  commitment  under  the  Debtors  Act. 
See  Order  XLII.,  rule  28  (606),  preserving 
aU  existing  modes  of  enforcing  judg- 
ments   or    order ;    and    post^    Chapter 

ATT  AG  H  M  EN  T 

(J)  Order  XXII.,  rule  1  (255).  It  was 
decided  in  the  case  of  TJie  Mona,  [1894] 
P.  265,  that  this  rule  has  not  altered  the 
practice  as  to  tenders  by  act  in  Court 
made  in  Admiralty  actions  of  damage  in 
the  registry  on  references  before  the 
registrar  and  merchants.  In  that  case 
the  Court  said,  as  to  the  application  of 
the  rule  to  Admiralty  actions  generally, 
as  follows  :  "  It  seems  to  me  to  be  doubt- 
ful whether  this  rule  applies  to  salvage 
actions,  which  do  not,  I  think,  come 
under  the  category  of  actions  brought  to 
recover  a  debt  or  damages  ;  and  if  it  does 
not  apply  to  a  large  class  of  actions  in 
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also  now  provided  by  rule  2  of  the  Rules  of  the  Supreme  Court,  July,  1901, 
that  Order  XXIL,  rule  1,  shall  have  effect  as  if  after  the  words  "to  recover 
a  debt  or  damages  "  the  words  or  "  in  an  Admiralty  action  "  were  inserted. 

The  following  provisions  are  contained  in  the  Rules  of  1883  as 
to  the  mode  and  manner  in  which  payments  into  Court  are  to  be  brought 
to  the  knowledge  of  the  opposite  party :  If  the  defendant  pays  money 
into  Court  before  delivering  his  defence,  he  must  serve  upon  the  plaintiff 
a  notice  specifying  both  the  fact  that  he  has  paid  in  such  money,  and  also 
the  claim  or  cause  of  action  in  respect  of  which  such  payment  is  made  (c). 
Payment  into  Court  must  be  signified  in  the  defence,  and  the  claim  or 
cause  of  action  in  satisfaction  of  which  such  payment  is  made  shall  be 
specified  therein  {d).  If  money  is  paid  into  Court  by  leave  after  delivery 
of  defence,  leave  should  be  obtained  to  make  such  amendment  in  the 
defence  as  may  be  rendered  necessary  by  the  payment  into  Court  («). 

Payment  into  Court  by  Plaintiffs  having  a  Counterclaim.  —Order  XXII., 
rule  9  (263),  provides  that  a  plaintiff  may,  in  answer  to  a  counterclaim, 
pay  money  into  Court  in  satisfaction  thereof,  subject  to  the  like  conditions 
as  to  costs  and  otherwise,  as  upon  payment  into  Court  by  a  defendant. 
'  Payment  mil  of  Court  in  Admiralty  Actions. — It  is  provided  by 
Order  XXIL,  rule  20  (274),  that  in  no  Admiralty  action  can  money  paid 
into  Court  be  paid  out  of  Court  without  the'  order  of  a  Court  or  judge. 
The  object  of  this  rule  is  to  prevent  injustice  being  done  to  persons  not 
parties  to  the  action  who  may  have  claims  entitled  to  rank  in  priority  to 
the  claim  of  the  plaintiff.  By  rule  21  of  the  same  Order  (275),  a  solicitor 
desiring  to  prevent  the  payment  of  money  out  of  Court  in  an  action 
proceeding  in  London  may  file  in  the  principal  registry  a  pj'cecijfe  for  a 
caveat  against  fJie  payment  of  the  money y  and  thereupon  a  caveat  against  the 
payment  of  the  money  will  be  entered  in  a  book  kept  in  the  principal 
registry  and  called  the  Caveat  Payment  Book  (/).  If  the  action  is  pro- 
ceeding in  a  district  registry  where  a  Caveat  Payment  Book  is  kept,  a 
caveat  payment  may  in  the  same  manner  be  entered  in  such  district 
registry.  Where  a  caveat  has  been  entered,  the  Court  or  a  judge  will  not 
suffer  the  money  to  be  paid  out  of  the  registry  unless  due  notice  has  been 
given  to  the  party  on  whose  behalf  the  caveat  has  been  entered  (^),  and,  as 
a  general  rule,  in  no  case  will  an  order  be  made  for  the  payment  of  money 


the  Admiralty  Division,  it  may  be  open 
to  contend  that  it  was  not  intended  to 
apply  to  other  actions  in  the  Admiralty 
Division.  But  it  is  sufficient  for  the 
present  purpose  to  observe  that  the  pro- 
visions of  this  rule,  when  read  in  con- 
junction with  Order  XXII.,  rule  2,  seem 
to  be  applicable  to  actions  where  the 
claim  or  cause  of  action  in  respect  of 
which  the  money  is  paid  in  is  admitted  or 
denied  by  the  defence.  It  does  not  seem 
to  contemplate  a  payment  into  Court  in 
an  Admiralty  action  after  the  question  of 
liability  has  been  determined  by  agree- 
ment between  the  parties,  and  the  ques- 
tion of  the  amount  of  damages  has  been 
referred.'*  Subsequently,  in  the  case  of 
The  Chiltunford.  Weekly  Notes  for  1901, 


p.  48,  it  was  held  that  Order  XXII.,  rule 
1  (255),  as  it  then  stood,  did  not  apply  to 
actions  of  salvage. 

(S)  Order  XXII.,  rule  4  (268).  A  form 
of  the  notice  is  given  in  Appendix  B.  to 
the  Rules  of  1883,  Form  Ko.  3.  The 
form  may  be  used  with  such  variations  as 
circumstances  require.  Order  XXIL,  rule 
4  (258). 

(d)  Order  XXII.,  rule  2  (256). 

(e)  See  Wilson's  Judicature  Act,  p. 
273. 

(/)  See  9upra^  p.  311,  where  the  prac- 
tice with  respect  to  entering  a  caveat 
payment  is  discussed. 

G7)  Tlie  Markland,  L.  R.  3  A.  A:  E.  340, 
344. 


TENDEB  AND  PAYMENT  INTO  AND  OUT  OP  COURT. 


406 


ont  of  the  registry,  when  other  actions  are  pending  against  the  proceeds, 
ontil  the  Court  is  satisfied  that  there  are  proceeds  safficient  to  satisfy  all 
the  claims,  or  the  question  of  priority  has  been  decided. 

Payment  out  of  Court  where  Liahility  is  Admitted,  or  where  LiahUity  is 
Denied.-^Order  XXII.  of  the  Rules  of  1883,  rule  7  (261),  and  rule  6  (260), 
of  the  same  Order,  modified  as  the  latter  rule  must  be  in  Admiralty  actions 
by  the  provisions  of  Order  XXII.,  rule  20  (274),  contain  provisions  as  to 
the  course  defendants  and  plaintiffs  must  take  in  cases  where  money  is 
paid  into  Court  by  a  defendant,  and  the  defendant's  liability  is  admitted, 
as  well  as  in  cases  where  the  payment  into  Court  is  made  by  a  defendant 
together  with  a  denial  of  liability  (A). 

a.—  Where  Liability  is  Admitted.— Order  XXIL,  rule  7  (261),  of  the  Payment  out 
Rules  of  1883,  provides  that  when  payment  into  Court  is  made  before  ^here"*^^ 
delivery  of  defence  the  plaintiff  may,  within  four  days  after  the  receipt  of  liability  is 
notice  of  such  payment,  or  when  such  payment  (*)  is  first  signified  in  a  admitted, 
defence  may,  before  reply,  accept  in  satisfaction  of  the  claim  or  cause  of 
action  in  respect  of  which  such  payment  has  been  made  the  sum  so  paid 
in,  in  which  case  he  shall  give  notice  to  the  defendant  (k)  that  he  accepts 
the  sum  so  paid  in,  and  shall  be  at  liberty,  in  case  the  entire  cause  of  action 
is  thereby  satisfied,  to  tax  his  costs  after  the  expiration  of  four  days  from 
the  service  of  such  notice,  unless  the  Court  or  a  judge  shall  otherwise 
order,  and  in  case  of  non-payment  of  the  costs  within  forty-eight  hours 
after  such  taxation,  to  obtain  judgment  for  his  costs  so  taxed. 

p. — Where  Liahility  is  Denied. — Under  the  provisions  of  Order  XXII.,  Where 
rule  6  (260),  of  the  same  Rules,  when  the  liability  of  the  defendant  in  ^^^^  ** 
respect  of  the  claim  or  cause  of  action  in  satisfaction  of  which  the  payment 
has  been  made  is  denied  in  the  defence,  the  plaintiff  may,  (1)  by  notice, 
or  by  his  reply,  accept,  in  satisfaction  of  the  claim  or  cause  of  action  in 
respect  of  which  the  payment  into  Court  has  been  made,  the  sum  so  paid 
in,  in  which  case  he  may  apply  to  the  Court  or  judge  for  an  order  for  the 
money  to  be  paid  out  to  him,  and  all  further  proceedings  in  respect  of 
such  claim  or  cause  of  action,  except  as  to  costs,  shall  be  stayed  ;  or  (2)  the 
plaintiff  may  refuse  to  accept  the  money  in  satisfaction  and  reply  accord- 
ingly, in  which  case  the  money  shall  remain  in  Court,  and  be  subject  to 
the  order  of  the  Court  or  a  judge,  and  shall  not  be  paid  out  except  in 
pursuance  of  an  order  (/). 


(/O  Rules  5  and  11  of  Order  XXII. 
(269,  265)  are  inconsistent  with  Order 
XXII.,  rule  20  (274),  and  would  seetn  to 
have  no  application  in  Admiralty  actions. 
See  TIte  J/«/i«,  [1894J  P.  265,  at  p.  268, 
where  Order  XXII.,  rule  5  (259),  is  said  to 
apply  "to  a  tender  before  a  claim  as 
understood  in  the  Common  Law  Courts"  ; 
and  The  CItilUmford,  Weekly  Notes  for 
1901,  p.  48,  where  the  Court  in  a  salvage  suit 
treateJi  as  void  a  plea  alleging  that  '*  no 
salvage  was  due,  but  that  if  any  salvage 
service  had  been  rendered,  the  defendants 
brought  into  Court  and  tendered"  a 
certain  amount,  and  dismissed  the  claim, 
directing  the  amount  tendered  to  be  i*epaid 
to  the  parties  who  had  tendered  it. 


(/)  A  payment  admitting  liability. 
Croslatid  v.  lioutledge,  W.  N.  for  1883, 
228. 

(A)  By  giving  notice  to  the  defendant 
in  the  form  given  in  Appendix  B.,  Rules 
of  1883,  No.  4.  The  money  will  not  in 
any  case  in  Admiralty  actions  be  paid  out 
to  the  plaintiff  without  an  order  of  the 
Court  or  a  judge.  Order  XXII.,  rule  20 
(274)  ;  see  HUpra^  p.  404. 

(0  Order  XXII.,  rule  6  (260).  If  the 
plaintiff  proceeds  with  the  action  in 
respect  of  such  claim  or  cause  of  action, 
or  any  part  thereof,  and  recovei^  less 
than  the  amount  paid  into  Court,  the 
amount  paid  in  shall  be  applied,  so  ^ar  as 
is  necessary,  in  satisfaction  of  the  plaintiff's 
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It  is  diflScult  to  determine  to  what  extent  the  provisions  of  these  two 
last-mentioned  rules  apply  to  Admiralty  proceedings.  But  there  seems  to 
be  no  reason  why,  subject  to  the  express  provision  above  mentioned  that 
in  Admiralty  actions  no  money  paid  into  Court  shall  be  paid  out  without 
the  order  of  the  Court  or  a  judge,  the  provisions  of  the  Rules  should  not  be 
followed  so  far  as  possible  in  such  actions,  where  to  do  so  would  not  conflict 
with  the  practice  of  tender  by  act  in  Court  which  prevailed  in  the  Court  of 
Admiralty  before  the  passing  of  the  Judicature  Acts  (m). 

Mode  of  Payment  of  Money  into  Court — When  a  party  in  an  action  pro- 
ceeding in  London  (n)  desires  to  pay  money  into  Court  ((?),  the  solicitor 
must  fill  up  and  sign  a  form  of  Request  of  Authority  for  Lodgment  {p)^  and 
hand  the  same,  impressed  with  a  Court  stamp  of  Is.  (g\  into  the  principal 
registry.  On  this  form  being  handed  in,  an  Authority  for  Lodgment^  which 
is  in  substance  an  order  authorizing  him  to  pay  the  sum  to  be  paid  into 
Court  into  the  Bank  of  England  (Law  Courts  Branch),  to  the  account  of 
the  Paymaster-General  for  and  on  behalf  of  the  Supreme  Court  of 
Judicature  (r),  will  be  signed  in  the  registry  and  handed  to  the  solicitor. 
The  Authority  for  Lodgment  should  be  taken  by  the  solicitor  to  the  Bank 
of  England  (Law  Courts  Branch)  and  left  there,  together  with  the  money. 
A  cei'tificate  of  receipt  for  the  money  will  be  given  at  the  Bank  («),  and  an 
acknowledgment  of  the  receipt  of  the  money  will  be  sent  from  the  Pay 
Office  of  the  Supreme  Court  to  the  principal  registry. 


claim,  and  the  balance  (if  any),  shall, 
under  such  order,  be  repaid  to  the 
defendant.  If  the  defendant  succeeds  in 
respect  of  such  claim  or  cause  of  action, 
the  whole  amount  shall,  under  such  order, 
be  repaid  to  him. 

(/w)  See  The  Mono,  [1894]  P.  265. 
Order  XXII.,  rule  8  (262),  is  in  terms 
as  follows :  Where  money  is  paid  into 
Court  in  two  or  more  actions  which  are 
consolidated,  and  the  plaintiff  proceeds  to 
trial  in  one  and  fails,  the  money  paid  in 
and  the  costs  in  all  the  actions  shaU  be 
dealt  with  under  the  Order  in  the  same 
manner  as  in  the  action  tried — /.r.,  the 
money  paid  into  Court  is  to  be  paid  to  the 
several  defendants.  It  is  obvious  that 
this  Order,  though  general  in  its  terms, 
cannot  be  intended  to  apply  to  what  are 
known  in  the  Admiralty  Division  as 
"  consolidated  actions."  In  those  actions 
there  are  either  several  plaintiffs,  one  of 
whose  claims  might  fail  without  affecting 
the  claims  of  the  other  plaintiffs,  or  there 
are  several  defendants,  against  each  of 
whom  the  plaintiff  may  have  a  claim  in 
some  respects  distinct  from  the  claim  he 
has  against  the  remaining  plainti£k.  The 
rule  must  clearly  be  confined  to  actions 
which  could  have  been  consolidated  in 
the  Court  of  Chancery  or  the  Courts  of 
Common  Law. 

(«)  In  actions  proceeding  in  the  coun- 
try, the  money  must  be  paid  into  Court, 
in  the  district  registries  in  Liverpool  or 
Manchester,  at  the  branch  banks  of  the 


Bank  of  England  in  Liverpool  or  Man- 
chester (S.  C.  Funds  Rules,  1894,  rule 
29),  and  in  other  district  registries  at  the 
district  registry  in  question,  or  according 
to  arrangements  made  in  such  registry. 
A  district  registrar  has  to  account  for  and 
pay  over  to  the  Treasury  aU  moneys  paid 
into  Court  at  his  registry  in  such  manner 
and  at  such  times  as  may  be  from  time  to 
time  directed  by  the  Treasury.  Order 
XXXV.,  rule  23  (423). 

(o)  Whether  the  money  be  intended  to  be 
paid  in  by  way  of  tender,  by  act  in  Court, 
or  otherwise. 

(;0  See  the  S.  C.  Funds  Rules,  1894, 
rules  29,  34,  and  Appendix,  Form  No.  12, 
made  under  the  authority  of  an  Act, 
entitled  "An  Act  to  Consolidate  the 
Accounting  Departments  of  the  Supreme 
Court  of  Judicature,  1883"  (46  &  47  Vict, 
c.  29),  and  issued  in  Dec.,  1894.  See  also 
Order  XXII.,  rule  19  (273). 

iq),  S.  C.  Fees  Order,  Jan.,  1884,  No. 
106  ;  Fees  Order,  July,  1884. 

(r)  Cheques  for  lodgment  of  money  are 
to  be  made  payable  to  the  Bank  of  Eng- 
land (Law  Courts  Branch)  for  the  account 
of  the  Paymaster-General,  and  not  to  the 
Paymaster  personally. 

(«)  S.  C.  Funds  Rules,  1894,  rule  29. 
The  Bank  of  England  certifies  the  payment 
of  the  money  to  the  Paymaster-General, 
and  thei-eon  a  notification  of  the  payment 
is  sent  to  the  Admiralty  registrar.  Ih. , 
rule  34. 
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Mode  of  Payment  of  Money  out  of  Court, — The  mode  of  payment  of  money  Mode  of 
out  of  Court  generally  is  the  same  as  has  already  been  described  in  the  case  STwiey  out 
of  the  payment  out  of  Court  of  money  paid  into  Court  in  lieu  of  bail  in  an  of  Court, 
action  in  rem  (/). 

Investment  of  Money  paid  into  Court. — Any  money  in  Court  may,  upon  investment 
application,  be  ordered  to  be  invested  upon  the  securities  mentioned  in  q^^**®^*^ 
Order  XXII.,  rules  17  (271)  and  17a.  [Rules  of  the  Supreme  Court 
(November,  1888,  rule  1),  and  Rules  of  the  Supreme  Court  of  February, 
1897].  These  securities,  among  other  securities,  include — 2Z.  15«.  per 
cent,  consolidated  stock,  21.  lbs.  per  cent,  annuities,  21.  10«.  per  cent, 
annuities  and  Exchequer  bills,  as  well  as  India  three-and-a-half  and  India 
three  per  cent,  stocks  (u). 

Tender. — ^When  a  tender  has  been  made  before  action,  and  the  defendant 
wishes  to  plead  the  tender,  the  sum  of  money  allied  to  have  been  tendered 
must  be  brought  into  Court  {x). 

Tender  or  Payment  into   Court   under  the  Practice  of   the   Court  of  Tender  and 
Admiralty. — It  will  be  convenient  to  state  here  what  under  the  present  courTin  "^ 
practice  is  the  usual  mode  and  manner  of  making  a  tender  in  Court  in  a  salvage  suits, 
suit  of  salvage  or  other  Admiralty  action  (y).     It  is  usual,  before  any 
tender  is  made  in  Court,  for  the  defendant's  solicitor  to  make  a  tender  to 
the  plaintiff  out  of  Court  {z).    If  the  plaintiff  accepts  the  tender  thus  made, 
the  matter  may  be  settled  by  the  parties  out  of  Court.     But  the  plaintiff,  if  he 
is  entitled  to  costs,  should,  before  discontinuing  proceedings,  stipulate  for 
payment  of  the  costs,  or  apply  to  the  Court  to  give  directions  as  to  costs. 
If  the  plaintiff  refuses  to  accept  the  tender  thus  made,  the  defendant  may 
then  proceed  to  tender  by  act  in  Court.    A  tender  made  after  action,  to  be  Tender  after 
conclusive,  must  be  made  in  a  formal  manner  by  a  written  notice  to  the  action, 
adverse  party  through  the  instrumentality  of  the  Court  after  the  amount  of 
the  tender  has  been  paid  into  Court  in  the  manner  mentioned  above  (a). 


if)  See  intpra,  p.  307. 

(u)  Order  XXll.,  rule  17  (271 )  ;  R.  S.  C, 
Nov.,  1888,  rule  1  ;  R.  S.  C,  Feb.,  1897, 
rule  1.  See  also  K.  S.  C,  October,  1899, 
rule  1,  51  Vict.  c.  2  ;  52  Vict.  c.  4 ;  R.  S.  C, 
July,  1901,  rule  3. 

(ar)  Order  XXII.,  rule  3  (257). 

(«)  As  to  costs  where  a  tender  has  been 
made,  see  infra,  p.  409.  On  an  appeal 
from  the  Cinque  torts  Commissioners,  a 
tender  in  Court  may  be  made,  although 
no  tender  has  been  made  prior  to  the 
institution  of  the  appeal.  See  TJie 
Annette,  L.  R.  4  A.  &  E.  9  ;  Th^ 
Caledania,  L.  R.  4  A.  &  E.  11. 

(2)  See  infra,  n.  (a). 

(a)  27te  Aasmytk,  10  P.  D.  41. 
In  a  suit  proceeding  in  London,  the 
notice  is  usually  given  in  the  follow- 
ing or  some  similar  form :  '*  Take 
notice  that  the  defendants  have  paid  to 
the  account  of  the  Paymaster-General, 
for  and  on  behalf  of  the  Supreme  Court, 
at  the  Bank  of  England  (Law   Courts 

Branch)  the  sum  of pounds,  which 

they  tender  to  the  plaintiffs,  and  say  that 
that  sum  is  enough  to  satisfy  the  plaintiffs' 


claim."  It  was  also  usual  to  add  : 
*'The  defendants  also  agree  to  pay  the 
plaintiff's  taxed  costs  up  to  the  time  of 
this  tender,''  or  to  state  that  the  tender 
related  to  the  claim  only,  and  to  specify 
the  ground  upon  which  costs  were  not 
tendered.  See  The  Hickman,  L.  R.  3 
A.  &,  E.  15  ;  Ihe  Thraciun,  L.  R.  3  A.  &  E. 
504.  In  a  case  where  two  actions  of  sal- 
vage were  instituted  on  behalf  of  rival 
salvors  against  the  same  property,  and 
the  plaintiffs  refused  to  consent  to  a  con- 
solidation order,  the  judge  of  the  Court  of 
Admiralty  allowed  the  defendants,  the 
owners  of  the  property,  to  make  a  single 
tender  in  respect  of  the  claims  in  both 
actions.  The  Jacob  ZanMrom,  4  P.  D. 
191.  The  single  tender  was  pleaded  in 
both  actions,  but  the  actions  were  settled 
before  hearing.  In  a  similar  case  under 
the  present  practice  the  Court  would 
probably  have  consolidated  the  actions. 
See  The  Strathgarry,  [1896]  P.  264.  In 
7%«  Lee,  May  15,  1889  (Shipping  Gazette 
Summary  for  1889,  p.  364),  a  single  tender 
was  made  in  two  consolidated  actions, 
and  the  Court,  though  it  pronounced  for 
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Where  this  is  done,  the  parties  tendering  are  said  to  have  made  a  tender  by 
act  of  Court.  In  practice  the  tender  was,  until  recently,  usually  accompanied 
by  a  formal  offer  to  pay  costs  up  to  the  time  of  tender,  though  it  was  open 
to  a  defendant  making  a  tender  to  reserve  the  question  whether  or  not  he 
was  liable  to  pay  costs  (b)  if  he  specified  in  the  tender  the  ground  on  which 
he  contended  that  the  plaintiff  was  not  entitled  to  costs  (c) ;  but  a  reference 
to  costs  in  the  tender  is  apparently  no  longer  necessary  (d).  The  tender  in 
Court  should  be  alleged  by  the  defendant  in  his  defence,  and  to  the 
paragraph  alleging  the  tender  the  plaintiff  may  reply  (e).  If  the  plaintiff 
accepts  the  tender,  the  action  is  at  an  end,  unless  it  is  necessary  to  apply  to 
the  Court  for  directions  as  to  the  costs,  and  the  money  will  be  paid  out  of 
Court  in  the  usual  manner  (/).  If  the  plaintiff  considers  that  he  ought 
not  to  accept  the  tender,  he  gives  written  notice  to  the  defendant  that  he 


its  validity,  made  no  order  as  to  the 
general  costs  of  the  action,  being  of  opinion 
that  it  was  not  reasonable  to  condemn 
the  plaintifEs  in  costs,  as  it  was  extremely 
diflScult,  if  not  impossible,  for  them  to 
apportion  the  tender  without  a  decision  of 
the  Court.  '*  Surely  simplicity  is  muchbetter 
preserved  by  stating  particulars  in  an  act 
of  Court,  than  by  leaving  them  to  a  float- 
ing negotiation  between  the  parties  and 
their  proctors.  I  see  enough  of  the  in- 
convenience of  proceeding  in  this  loose 
manner,  to  make  it  necessary  for  me  to 
require  in  future,  as  a  universal  rule  of 
Court,  that  a  tender  should  be  made,  in 
the  first  stage  of  the  proceeding,  in  a 
regular  form."  Per  Lord  StoweU,  The 
Vrouw  Margaret/M,  4  C.  Rob.  106.  "  With 
regard  to  all  loose  negotiations  and  offers 
of  that  description  which  end  in  nothing, 
the  Court  is  not  inclined  to  take  any 
cognizance  of  them."  Per  Dr.  Lushing- 
ton,  T/ie  Sovereign^  Lush.  87.  See  The 
Mobile,  Swa.  266.  But  the  Court  of  Ad- 
miralty would  not  refuse  to  take  cogniz- 
ance of  a  strictly  legal  tender  made  before 
action,  and  where  a  tender  had  been  made 
before  action  and  refused,  and  the  plain- 
tiff did  not  recover  in  the  action  more 
than  the  sum  tendered,  the  plaintiff 
might  be  deprived  of  costs,  or  might 
be  condemned  in  costs.  Cargo  ejn  HonnTy 
L.  R.  1  A.  &  E.  87  ;  The  Frederick, 
1  Hagg.  218 ,  TJie  Hedwig,  1  Spks.  24  ; 
TJie  Mea flora  Charlotta,  1  H^g.  156. 
But  it  might  be  otherwise  where  the 
plaintiff,  at  the  time  he  refused  the 
tender,  was  without  the  means  of  ascer- 
taining the  amount  he  was  entitled  to 
claim.  See  Tlie  Hope,  The  Sovereign, 
suj)ra.  Under  the  old  practice,  a 
tender  when  made  by  act  of  Court 
admitted  something  to  be  due  in  i*espect 
of  the  plaintiff's  claim  (T/ie  Porcupi?ie, 
1  Hagg.  378;  T/ie  Portia,  9  Jur.  167; 
Tlie  Hope,  2  W.  Rob.  9) ;  and  under  the 
present  practice  it  is  not  open  to  the 
defendant  making  a  tender  to  plead  in 
the  alternative  that  he  is  not  liable  to  pay 
any  salvage    at    all.      The    Chiltonford, 


Adm.  Div.,  Feb.  21,  1901,  where  such  an 
alternative  plea  was  struck  out.  See, 
however,  The  Recepta,  [1893]  P.  255,  at 
p.  266. 

(*)  Tlie  Htcknuin,  L.  R.  3.  A.  &  E.  15. 

(<?)  T/te  ThraciuH,  L.  R.  3  A.  &  E.  604. 

(d)  See  the  judgment  of  Mr.  Justice 
Butt  in  Tlie  WUliam  Symington,  10  P.  D. 
1.  See  also  Tlie  Sovereign,  Lush.  85. 
Where  money  is  tendered  by  act  in  Court, 
the  Court  has  full  jurisdiction  to  make 
any  order  it  might  see  fit  as  to  the  costs 
of  the  cause. 

In  the  case  of  TJie  John,  Lush.  11,  a 
tender  was  made,  accompanied  by  an 
offer  to  pay  such  costs  (if  any)  at  might 
he  due  hy  law.  An  objection  was  taken 
to  the  form  of  the  tender,  but  the  tender 
had  been  accepted  before  the  objection 
was  taken,  and  as  the  acceptance  of  a 
tender  cured  all  faults  of  form,  the  question 
of  the  suflBciency  of  the  form  of  the  tender 
was  not  decided.  In  The  Comte  NesseU 
rood,  Lush.  454,  a  tender  was  made,  with 
an  offer  of  costs  up  to  the  time  of  tender ; 
the  tender  was  not  accepted.  When  the 
case  came  on  for  hearing,  the  Court  gave 
no  costs.  The  defendants  afterwards 
applied  to  the  Court  to  direct  that  the 
costs  up  to  the  time  of  tender  should  not 
be  allowed  to  the  plaintiff ;  the  applica- 
tion was  granted. 

(e)  In  salvage  cases  where  a  tender  is 
maide  the  plaintiff  has,  it  seems,  a  right  to 
have  the  value  of  the  property  ascer- 
tained before  he  can  be  called  upon  to 
reply  to  the  tender. 

(/)  That  is,  on  an  application  to  the 
Court  or  a  judge,  and  an  order  made  on 
such  application.  That  was  always  the 
practice  ;  and  provisions  to  the  same  effect 
are  inserted  in  Order  XXII.  of  the  R.  S.  C, 
1883,  rule  20  (274).  But  the  money  wiU 
not  be  paid  out  till  the  conclusion  of  the 
suit.  Tlie  Annie  CJiilds,  Lush.  609.  The 
acceptance  of  a  sum  tendered  in  Court 
was  a  recovery  in  Court  within  the  mean- 
ing of  the  460th  section  of  the  M.  S.  Act, 
1854.  Tlie  John,  Lush.  13.  See  JBoulding 
V.  Tyler,  32  L.  J.  Q.  B.  85. 
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rejects  the  tender  {g),  and  alleges  in  his  reply  that  the  tender  is  insufficient. 
The  action  then  proceeds  to  hearing.  At  the  hearing  the  Court  considers 
the  sufficiency  of  the  tender,  and  gives  judgment  accordingly.  If  the  Ckwts. 
tender  is  pronounced  for,  the  Court  may  deprive  the  plaintiff  who  has 
refused  it  of  costs,  or  may  condemn  him  in  costs  (//)  ;  or  where  the  Court 
is  of  opinion  that  the  tender  is  adequate,  though  not  lil>eral,  may  make  no 
order  as  to  costs  (t). 

A  tender  may  be  made  in  the  registry  before  the  reference  to  assess  the  Tenders 
damages  in  any  action  after  the  liability  of  the  defendants  has  been  admitted  j?^^y 
or  pronounced  for  in  Court  (A;),  and  where  in  an  action  of  damage  liability 
has  been  so  admitted,  and  the  registrar,  after  the  tender  has  been  rejected, 
reports  that  the  damages  proceeded  for  are  less  than  the  amount  tendered, 
the  plaintiffs  will  be  held  entitled  tu  so  much  of  the  amount  tendered  as 
equals  the  damages  pronounced  for ;  whilst  the  balance  will  be  payable  out 
to  the  defendants,  subject  to  any  directions  the  Court  may  give  as  to 
oosts  (l). 


(jf)  If  the  tender  is  rejected,  the  follow- 
ing is  the  form  of  the  notice  usually  given 

in  actions  of  salvage :  "  We, ,  solicitors 

for  the  plaintiffs,  hereby  give  you  notice 

that  we  reject  the  tender  of  & ,  made 

by  the  defendants  herein  in  satisfaction 
of  the  services  proceeded  for." 

(Ji)  The  usual  practice  is  to  condemn 
the  plaintifb  in  the  costs  incurred  since 
the  time  of  tender  (^The  Lotus,  7  P.  D. 
199),  and  to  give  them  the  costs  of  the 
action  up  to  that  time.  The  WiWam 
JSymingtan,  10  P.  D.  1  ;  The  Cft/iditick^ 
Adm.  Div.,  Jan.  15,  1885  ;  The  Eagtwood^ 
Adm.  Div.,  Aug.  6,  1886;  TJte  Tifuts, 
Adm.  Div.,  Fol.  104,  1900,  Times  News- 
paper, May  30,  1900.  See  also  The  Lam- 
oethy  Shipping  Gazette  Summary  for  1891, 
p.  202,  in  which  last  case  the  tender  was 
•directed  to  be  kept  in  Court  as  security 
for  the  defendants'  costs  since  the  tender. 
The  same  role  was  foUowed  in  an  action 
of  necessaries  in  TVie  Iran/we,  Adm.  Div., 
Dec.  17,  1889.  The  Court  wiU  make  the 
party  who  refuses  a  tender  liable  not  only 
for  his  own  costs,  but  also  for  those  of  the 
other  party,  if  it  shaU  appear  that  pro- 
•ceedings  have  been  vexatiously  pursued. 
Per  Lord  Stowell,  The  Vnmw  Margarettutf 
4  C.Rob.  107.  In  TJie  Clifton,  3  Hagg.  126, 


the  Court  condemned  the  plaintiffs,  who 
had  refused  a  tender,  in  costs,  and  onlered 
the  money  which  had  been  paid  into  the 
registry  by  way  of  tender  to  be  paid  out 
to  the  defendants  in  part  payment  of  the 
amount  due  to  them  in  respect  of  costs. 
See  also  The  William,  5  No.  Ca.  109  ;  The 
Batarier,  1  Spks.  169;  The  Emu,  1 
W.  Rob.  15.  Where  after  action  a  tender 
by  act  in  Court  was  made  of  a  sum  which 
had  been  legaUy  tendered  before  action, 
the  Court  of  Admiralty,  when  deciding  as 
to  the  costs  of  the  action,  would  take  into 
consideration  that  the  amount  of  the 
tender  by  act  in  Court  had  been  ten- 
dered out  of  Court  before  action.  See 
Cargo  ex  Honor,  L.  R.  1  A.  &  K.  87.  As 
to  the  costs  where  there  has  been  a  tender, 
in  actions  coming  within  the  provisions 
of  the  1st  section  of  the  Public  Authorities 
Protection  Act,  1893  (56  &  67  Vict.  c.61), 
see  poit.  Chapter  Costs. 

(f)  The  Lotus,  7  P.  D.  199  ;  TJie  City 
of  Newcastle,  7  Asp.  546. 

(A)  The  Coquet,  R.  &  M.,  March  26, 
1861 ;  The  Mona,  ri8941  P.  265. 

(J)  See  The  Mom,  [1894]  P.  265  ;  The 
ChiUonford,  Adm.  Div.,  Feb.  21,  1901  ; 
The  R.  W.  Boyd,  Adm.  Div.,  July  13, 
1886,  [1894]  P.  270,  n.  (3). 


CHAPTER    XIIL 


Admiralty 
Court  Act, 
1861,  s.  17. 


Interroga- 
tories cannot 
be  delivered 
without  leave. 


DISCOVERY  AND  ADMISSIONS  («). 

It  was  provided  by  sect.  17  of  the  Admiralty  Court  Act,  1861  (b), 
that  the  judge  of  the  Court  of  Admiralty  should  have  all  the  powers 
possessed  by  any  of  the  Superior  Courts  of  Common  Law,  or  any  judge 
thereof,  to  compel  either  party  in  any  cause  or  matter  to  answer  interroga- 
tories, and  to  enforce  the  production,  inspection,  and  delivery  of  copies  of 
any  document  in  his  possession  or  power.  This  section  is  now  repealed  (c), 
but  the  Act  repealing  it  provides  that  its  repeal  shall  not  affect  any  jurisdic- 
tion established  under  it.  Whilst,  however,  the  jurisdiction  conferred  by 
this  section  is  possessed  by  the  High  Court  of  Justice  in  Admiralty  actions, 
the  practice  in  these  actions  with  respect  to  discovery  by  interrogatories, 
and  to  the  production  or  inspection  of  documents,  is  now  governed  by  the 
general  provisions  contained  in  the  Rules  of  Court  now  in  force. 

Order  XXXL,  rule  1  (343),  of  these  Rules  (d)  provides  that  in  any  cause 
or  matter  the  plaintiff  or  defendant,  by  leave  of  the  Court  or  a  judge,  may 
deliver  interrogatories  in  writing  for  the  examination  of  the  opposite  parties, 
or  any  one  or  more  of  such  parties  (e),  and  such  interrogatories  when 
delivered  shall  have  a  note  at  the  foot  thereof,  stating  which  of  such 
interrogatories  each  of  such  persons  is  required  to  answer :  provided  that 
no  party  shall  deliver  more  than  one  set  of  interrogatories  to  the  same  party 
without  an  order  for  that  purpose  :  provided  also  that  interrogatories  which 


(a)  According  to  the  ancient  practice 
of  the  Court  of  Admiralty,  the  plaintiff, 
on  filing  his  petition,  might  require  the 
defendajQt  to  give  in  a  penoiml  answer 
to  it,  or,  in  other  words,  to  file  an  answer 
to  it  on  oath.  An  answer  on  oath  to 
each  article  of  the  petition  was  required. 
But  this  practice  had  long  faUen  into 
desuetude  before  the  coming  into  force  of 
the  Judicature  Acts  ;  for  the  modern 
process  by  which  a  party  may  be  required 
to  answer  interro^tories  on  oath  is  a 
much  more  convenient  method  of  pro- 
ceeding ;  and  the  6th  section  of  the 
Admiralty  Court  Act,  1854  (17  &  18  Vict, 
c.  78),  which  provided  that  personal 
answers  might  be  filed  without  a  com- 
mission having  been  taken  out,  has  been 
repealed  by  the  44  &  45  Vict.  c.  69,  but 
with  savings. 

(V)  24  Vict.  c.  10. 

(c)  By  44  &  46  Vict.  c.  59. 

(rf)  This  rule,  in  its  present  form  was 
maide  in  1893,  and  may  also  be  cited  as 
R.  S.  C,  November,  1893,  rule  11. 


(e)  A  guardian  ad  litem  was  held  not  to 
be  **a  party"  to  the  action  within  the 
meaning  of  the  corresponding  rule  con- 
tained in  Order  XXXI.  of  the  Rules  of 
1875.  iTigram  v.  LIUU,  11  Q.  B.  D.  251. 
But  now  by  Order  XXXI..  rule  29 
(R.  wS.  C,  November,  1893,  rule  16), 
Order  XXXI.  is  to  apply  to  infant  plain- 
tiff and  defendants  and  to  their  next 
friends  and  guardians  ad  litem.  By 
Order  XXXI.,  rule  5  (347),  if  any  party 
to  a  cause  or  matter  be  a  body  corporate, 
or  a  joint  stock  company,  whether  incor- 
porated or  not,  or  any  other  body  of 
persons,  empowered  by  law  to  sue  or  be 
sued,  whether  in  its  own  name  or  in  the 
name  of  any  oflScer  or  other  person,  any 
opposite  party  may  apply  for  an  order 
allowing  him  to  deliver  interrogatories  to 
any  member  or  officer  of  such  corporation, 
company,  or  body,  and  an  order  may  be 
made  accordingly.  As  to  answers  to 
interrogatories  by  officers  of  corporations 
under  this  rule,  see  WeUhach  6a^ Lighting 
Co.  V.  New  Sunlight  Co.,  [1900]  2  Ch.  1. 
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do  not  relate  to  any  matters  in  question  in  the  cause  or  matter  shall  be 
deemed  irrelevant,  notwithstanding  that  they  might  be  admissible  on  the 
oral  cross-examination  of  a  witness  (/). 

Application  for  leave  to  deliver  interrogatories  may  be  made  by  AppUcation 
summons  at  chambers,  usually  returnable  before  the  registrar  or 
assistant  registrar  (<r/).  The  application  should  not,  as  a  general 
rule,  be  made  by  either  party  until  after  the  statement  of  defence 
has  been  delivered.  But  it  is  apparently  still  in  the  discretion 
of  the  Court  or  a  judge  to  grant  the  application  at  any  stage  of  the 
suit,  if  good  cause  be  shown  (A).  On  the  hearing  of  the  summons  the 
particular  interrogatories  proposed  to  be  delivered  shall  be  submitted  to  the 
judge,  registrar,  or  assistant  registrar  («),  who  after  hearing  the  parties  by 
their  solicitors  or  counsel,  and  satisfying  himself  of  the  issues  involved  in 
the  action,  will  decide  the  application,  and  will  give  leave  for  such  only  of 
the  interrogatories  submitted  to  him  to  be  delivered  as  he  shall  consider 
necessary  either  for  disposing  fairly  of  the  cause  or  matter  or  for  saving 
costs  (k).    It  is  not  usual  to  file  an  affidavit  in  support  of  the  application  (/). 

It  is  unnecessary  here  to  attempt  to  discuss  the  rules  which  have  been  What  inter- 
laid down  to  determine  what  interrofi:atories  are  admissible.    But  it  may  rogatories 

(generally 
be  stated  generally  that,  subject  to  the  provisions  of  Order  XXXI.  which  admissible. 

have  been  and  will  be  mentioned,  interrogatories  are  admissible  which 
relate  to  any  matter  material  to  the  case  of  the  party  interrogating,  and 
that  the  party  interrogating  is  entitled,  as  a  general  rule,  to  ask  his 
opponent  not  merely  as  to  what  he  may  himself  have  seen  or  may  himself 
know,  but  as  to  his  knowledge  and  belief  respecting  the  material  facto  of 
the  case  (m). 

(/)  Questions  which   go  only  to  the  R.  S.  C.  of  November,  1893].     An  appeal 

credit  of  a  witness  cannot  be  put  by  from  an  order   allowing  interrogatories 

interrogatories  to  a  party.    Allhuscn  v.  has  only  been  allowed  where  a  wrong 

LahoHchere^  3  Q.  B.  1).  654  ;  Kennedy  v.  principle  has  been  adopted  or  substantial 

Dodwn,  [1895]  1  Ch.  334.    The  casts  of  injustice  done.     Peek  v.  Ray,  [1894]    3 

interrogatories  will  not  be  allowetl  unless  Ch.  282.      The  proposed  interrogatories 

discovery  has  been  reasonably  asked  for.  must  be  in  the  Form  No.  6  in  Appendix  B. 

Order  XXXI.,  rule  25  (367).  of  the  Rules  of  1883,  with  such  variations 

(//)  The      Admiralty     registrar      and  as    circumstances    may    require.     Order 

assistant    Admiralty  registrar  can  exer-  XXXI.,  rule  4  (346).    It  is  not  necessary 

cise  all  such  authority  and  jurisdiction  before  the  hearing  of  a  summons  to  deliver 

with  respect    to    interrogatories    as    a  interrogatories  to  serve  the  opposite  party 

judge  in  chambere.    Ordei*  LIV.,  rule  12  with  a  copy  of  the  proposed  interroga- 

(745)  :  and/;o#*,  Chapter  Summonses.  tories.    Uall  v.  Liardet,  W.  N.  for  1883, 

(//)  Prior  to  the  Judicature  Acts  the  p.  165. 
Court  of  Admiralty  had  juristiiction  in  (/)  See  ZfaW  v.  imr^r^  W.  N.  for  1883, 

its  discretion  to  order  interrogatories  to  p.  165  ;  Martin  v.  Spieer,  32  Ch.  D.  692. 
be  delivered,  if  good  cause  was  shown  at  {m)  In  a  case  where  a  plaintiff  is  suing 

any  stage  of  the  suit,  and  before  any  for  damage  done  to  his  cargo  on  board  the 

pleadings  wei*e  filed.     T/te  Murillo,  1  Asp.  defendants'  ship,  "  the  defendants  may  be 

579.    Under  the  Rules  of  1875,  express  asked  as  to  material  facts  whether  they 

provision  was  made  for  the  delivery  of  did  or  did  not  happen  on  boanl  their  ship, 

interrogatories  at  any  time  by  leave  of  a  but   they   cannot   be  asked  as  to   what 

judge.    But  the  judges  were  exceedingly  evidence    they    have   to    show    whether 

reluctant  to  give  leave  to  a  party  to  a  those  facts  did  or  did  not  happen."     Per 

suit  to  deliver  interrogatories  before  he  Brett,    M.R.,     Bolckow    v.     Pisfier,    10 

had  delivered  his  statement  of  claim  or  Q.  B.  D.   170 — C.  A.    As  to    interroga- 

defence.     See   Disney  v.   Longbaunie,   2  tories  in  a  collision  suit,  see  T/te  Pudnor- 

Ch.  D.  704.  shire,  6  P.  D.  172,  where  the  defendants 

(/')  Order  XXXI.,  rule  2  [rule  12  of  the  were  interrogated  as  to  matters  within 

R.  S.  C,  November,  1893].  the  knowledge  of  their  servants  acting  in 

(^)  Order  XXXI.,  rule  1  [rule  11  of  the  the  ordinary  course  of  their  employment. 
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PRACTICE   IN  ADMIBALTY. 


Order  to 
answer 
interro- 
gatories. 


Affidavit  in 
answer. 


Under  the  old  practice  it  was  common  to  obviate  the  necessity  of  a 
special  application  for  a  discovery  of  documents  by  including  in  the 
interrogatories  a  general  question  asking  the  party  interrogated  to  state 
what  documents  he  had  in  his  possession.  This  is  no  longer  allowed. 
Discovery  of  documents  can  now  only  be  obtained  by  an  order  for  an  affidavit 
of  documents  (n),  or,  in  the  case  where  any  one  or  more  specific  documents 
are  i-equired,  by  an  order  under  Order  XXXI.,  rule  19a  (3)  [Rules  of  the 
Supreme  Court,  November,  1893,  rule  15  (3)],  presently  to  be  mentioned. 

In  deciding  upon  any  application  for  leave  to  exhibit  interrogatories,  the 
Court  or  judge  must  take  into  account  any  offer  which  may  be  made  by 
the  party  sought  to  be  interrogated  to  deliver  particulars,  or  to  make 
admissions,  or  to  produce  documents  relating  to  the  matter  in  question,  or 
any  of  them  (o).  The  judge,  registrar,  or  assistant  registrar,  having  decided 
in  his  discretion  to  grant  leave  to  the  applicant  to  deliver  one  or  more 
specified  interrogatories,  will  make  an  order  (;?)  upon  the  party  to  be 
interrogated  to  answer  such  interrogatory  or  interrogatories  by  affidavit. 
The  affidavit  must  be  filed  within  ten  day.-*,  or  within  such  other  time  as 
the  judge  or  r^istrar  may  allow  ;  the  time  in  each  case  to  run  from  the 
date  of  the  service  of  the  copy  of  the  receipt  of  the  payment  into  Court 
of  the  deposit  required  by  rules  25  and  26  of  Order  XXXI.,  unless  the  judge 
or  registrar  orders  that  the  payment  into  Court  shall  be  dispensed  with, 
and  in  that  case  the  time  runs  from  the  date  of  the  order  (q). 

It  is  not  necessary  under  the  present  practice  that  the  interrogatories 
should  be  filed,  but  the  order  allowing  the  interrogatories  should,  together 
with  a  copy  of  the  interrogatories  and  a  copy  of  the  receipt  of  the  payment 
of  the  deposit  in  cases  where  the  deposit  has  been  made,  be  served  on  the 
party  required  to  answer  the  interrogatories,  or  on  his  solicitor  (r). 

The  affidavit  by  which  the  interrogatories  are  answered  must  be  in  the 


See  also,  on  the  same  \K)int,  The  Biola, 
24  W.  R.  524  ;  T/ie  Isle  of  Cijpnts,  15 
P.  D.  134,  Where  the  plaintifk'  ship  had 
been  lost,  and  the  plain ti£b  were,  in 
the  circumstances,  allowed  to  administer 
inten-ogatories  as  to  the  facts  stated 
in  the  preliminary  acts ;  Railjvthain  v. 
Shropxhire  Union  B-ttilways  and  Canal 
Cowjjajiy,  24  Ch.  D.  110;  Li/dl  v. 
Kennedy^  No.  2,  9  App.  Cases,  81  ;  Bidder 
V.  Bridges,  29  Ch.  D.  29.  And  generaUy 
as  to  the  practice  of  the  Court  of  Admi- 
ralty before  the  Juciicature  Acts,  see  TJie 
Mary  or  Alexandra,  L.  R.  2  A.  &  E.  319  ; 
Tfie  MinneJuiha,  L.  R.  3  A.  &  E.  148.  As 
to  interrogatories  the  answers  to  which 
might  tend  to  criminate  the  party,  see 
Tlie  Mary  ox  Alexandra,  L.  R.  2  A.  &  E.  319; 
AUh/iten  v.  Lahonchere,  3  Q.  B.  D.  654. 

(n)  Jucohs  V.  Great  Weitern  Railioay 
Co.,  W.  N.  for  1884,  p.  33  :  and  see  infra, 
pp.  414,  415. 

(0)  Order  XXXL,  rule  2  (344)  [rule  12 
of  the  R.  8.  C.  of  November,  1893].  In 
adjusting  the  costs  of  the  cause  or  matter, 
inquiry  shaU  at  the  instance  of  any  party 
be  made  into  the  propriety  of  exhibiting 
such  Interrogatories,  and    if    it    is    the 


opinion  of  the  taxing  officer,  or  of  the 
Court  or  judge,  either  with  or  without 
an  application  for  Inquiry,  that  such 
interrogatories  have  been  exhibited  un- 
reasonably, vexatiously,  or  at  improper 
length,  the  costs  occasioned  by  the  said 
interrogatories  and  the  answers  thereto 
shall  be  paid  in  any  event  by  the  party 
in  fault.    Ih.,  rule  3. 

(/;)  See  Form  No.  16,  Appendix  K.,  of 
the  Rule**  of  1883,  where  the  form  of  the 
order  will  be  found. 

{([)  Order  XXXI.,  rales  8  (350).  25  (367), 
26  (368).  See  infra,  p.  419 ;  and  Jom^  v. 
Jonjps,  W.  N.  for*  1884,  p.  17. 

(r)  As  to  when  service  of  an  order  for 
interrogatories  on  the  solicitor  of  the 
party  is  sufficient  service  to  found  an 
application  for  an  attachment  for  dis- 
obedience to  the  order,  see  Order  XXXI., 
rule  22  (364).  Order  XXXL,  rule  23 
(365),  provi(ies  that  a  solicitor,  upon 
whom  an  order  against  any  party  for 
interrogatories  or  discovery  or  inspection 
is  served  under  Order  XXXL,  rule  22 
(364),  who  neglects  without  reasonable 
excuse  to  give  notice  thereof  to  his  client, 
shaU  be  liable  to  attachment. 
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form  prescribed  by  the  Rules  of  1888,  with  snch  variations  as  circnmstances 
require  (s),  and  if  it  exceeds  ten  folios  must,  unless  an  order  to  the 
contrary  be  made  by  a  judge,  be  printed  (/).    The  affidavit  in  answer 
must  be  filed  in  the  principal  registry  if  the  action  is  proceeding  in 
London  (u).    At  the  same  time  that  the  affidavit  in  answer  is  filed,  a 
minute  stamped  with  a  bs.  stamp  must  in  London,  Manchester,  and 
Liverpool   causes   be  handed  into  .the   registry  (t;).    Any  objection  to  Objection  to 
answering  anyone  or  more  of  several  interrogatories  on  the  ground  that  it  JJ^^^? 
OT  they  is  or  are  scandalous  or  irrelevant,  or  not  bond  fide  for  the  purpose  tories. 
of  the  cause  or  matter,  or  that  the  matters  inquired  into  are  not  sufficiently 
material  at  that  stage,  or  on  any  other  ground,  may  be  taken  in  the 
affidavit  in  answer  {x). 

Any  interrogatories  may  be  set  aside  on  the  ground  that  they  have  been  Application 
exhibited  unreasonably  or  vexatiously,  or  struck  out  on  the  ground  that  int^ro!?a-^ 
they  are  prolix,  oppressive,  unnecessary,  or  scandalous ;  and  any  application  tories. 
for  this  purpose  may  be  made  within  seven  days  after  service  of  the 
interrogatories  (y). 

No  exceptions  shall  be  taken  to  any  affidavit  in  answer,  but  the  sufficiency  Sufficiency  of 
or  otherwise  of  any  such  affidavit  objected  to  as  insufficient  shall  be  deter-  ^'^^rmln^^^ 
mined  by  the  Court  or  a  judge  on  motion  or  summons,  and  if  any  person 
interrogated  omits  to  answer,  or  answers  insufficiently,  the  party  inter- 
rogating may  apply  to  the  Court  or  a  judge  for  an  order  requiring  him  to 
answer,  or  to  answer  further,  as  the  case  may  be.  And  an  order  may  be 
made  requiring  him  to  answer  or  answer  further,  either  by  affida\it  or  by 
iHv&  voce  examination  (2),  as  the  judge  may  direct  (a). 

Any  party  may,  at  the  trial  of  a  cause,  matter,  or  issue,  use  in  evidence   tjae  of 
any  one  or  more  of  the  answers  or  any  part  of  an  answer  of  the  opposite   interro- 
party  to  interrogatories  without  putting  in  the  others  or  the  whole  of  such  fviden^e^" 
answer  :  provided  always,  that  in  such  case  the  judge  may  look  at  the  whole 
of  the  answers,  and  if  he  shall  be  of  opinion  that  any  others  of  them  are  so 
connected  with  those  put  in  that  the  last-mentioned  answers  ought  not  to 
be  used  without  them,  he  may  direct  them  to  be  put  in  (ft). 


(*)  Order  HSJm.,  rule  9  (351),  Form 
No.  7,  Appendix  B.,  Rules  of  1883.  The 
party  must  answer  the  interrogatories 
according  to  his  knowledge,  information, 
and  belief  ;  and  if  he  has  not  information 
or  belief  as  to  the  matters  as  to  which  he 
is  interrogated,  he  must  say  so.  Tli^ 
Minywhuha,  L.  R.  3  A.  &  E.  152.  See 
Dalglehh  v.  Lowther,  [18991  2  Q.  B.  590. 

(0  Order  XXXI.,  rule  9  (.451). 

(u)  Order  XXXI.,  rule  8  (350) :  Order 
XXXVIII.,  rule  10  (530).  It  is  difficult 
to  determine  where  these  rules  intend 
that  the  affidavit  in  answer  should  be 
filed  in  the  case  of  an  action  proceetiing 
in  a  district  registry.  In  practice,  if  the 
action  is  proceeding  in  a  district  registry, 
the  affidavit  in  answer  is  filed  there. 

(r)  S.  C.  Fees  Order,  1884,  No.  35. 

\x)  Order  XXXI.,  rule  6  (348).  See 
Fhher  v.  Ovoen,  8  Ch.  D.  654  ;  Pe4>k  v. 
7^/y,  [1894]  3  Ch.  282 ;  Spoket  v.  Oro9- 


venor  Hotel  Compantj,  [1897]  2  Q.  B.  124. 

(y)  Order  XXXI.,  rule  7  (349).  As  to 
the  interpretation  of  this  rule,  see  Oppen- 
heim  V.  Sheffield,  [1893]  1  Q.  B.  5  ;  Lyell 
V.  Kennedy,  33  W.  R.  44  ;  Grumhrecht 
V.  Parry,  32  W.  R.  558.  And  see 
Gay  v.  Lahmchere,  4  Q.  B.  D.  206,  which 
was  decided  on  the  Rules  of  November, 
1878. 

(r)  As  to  vlvd  voce  examination,  see 
Li  fell  field  v.  Joiiejt,  51  L.  T.  672. 

(a)  Order XXXI.,  rules  10, 11  (352, 353). 
The  application  is  usuaUy  by  summons. 
The  summons  should  specify  the  interro- 
gatories or  parts  of  interrogatories  to 
which  a'  further  answer  is  required. 
Anstey  v.  Ntrrth  Woolwich  Subway  Co.^ 
11  Ch.  D.  439;  Clntrch  v.  Perry,  36 
L.  T.  513.  And  see  Lyell  v.  Kennedy,  27 
Ch.  D.  1. 

ih)  Order  XXXI.,  rule  24  (366).  See 
Lyell  V.  Kennedy,  27  Ch.  D.  1. 


414 


PRACTICE   IN   ADMIRALTY. 


Discovery  of 
documents. 


Affidavit  of 
documents. 


Any  party  to  a  cause  or  matter  may,  without  filing  any  affidavit,  apply- 
to  the  Court  or  a  judge  for  an  order  directing  any  other  party  (c)  to  any 
cause  or  matter  to  make  discovery  on  oath  of  the  documents  which  are  or 
have  been  in  his  possession  or  power,  relating  to  any  matter  in  question 
therein.  On  the  hearing  of  such  application  the  Court  or  judge  may  either 
refuse  or  adjourn  the  same,  if  satisfied  that  such  discovery  is  not  necessary^ 
or  not  necessary  at  that  stage  of  the  cause  or  matter,  or  make  such  order, 
either  generally  or  limited  to  certain  classes  of  documents,. as  may,  in  their 
or  his  discretion,  be  thought  fit.  Provided  that  discovery  shall  not  be 
ordered  when  and  so  far  as  the  Court  or  judge  shall  be  of  opinion  that  it 
is  not  necessary  either  for  disposing  fairly  of  the  cause  or  matter  or  for 
saving  costs  (rf). 

If  the  application  be  granted,  the  party  ordered  to  make  discovery  must 
file  an  affidavit  of  documents,  and  in  such  affidavit  must  specify  by  reference 
to  schedules  thereto  (e) — (1)  what  documents  relating  to  the  matters  in 
question  in  the  cause  or  matter  are  in  his  possession  or  power  ;  (2)  what 
documents  relating  to  the  same  matters  were,  but  are  no  longer,  in  his 
possession  or  power  ;  what  has  become  of  such  last-mentioned  documents, 
and  the  time  when  they  were  last  in  his  possession  or  power.  Further,  the 
affidavit  as  to  documents  must  specify  which,  if  any,  of  the  documents 
referred  to  in  the  affidavit  the  party  against  whom  the  order  for  discovery 
has  been  made  objects  to  produce,  state  upon  what  grounds  the  objection  is 
made,  and  as  far  as  may  be  verify  the  facts  upon  which  the  objection  is 
founded  (/).  And  lastly,  it  should  be  shown  on  the  affidavit  that  according 
to  the  best  knowledge,  information,  and  belief  of  the  party  from  whom  dis- 
covery is  sought,  he  has  not  and  never  had  in  his  possession,  custody,  or 
power,  or  in  the  possession,  custody,  or  power  of  his  solicitors  or  agents,  or 
of  any  person  on  his  behalf  (^),  any  deed,  account,  book  of  account,  voucher, 
receipt,  letter,  memorandum,  paper,  or  writing,  or  any  copy  of  or  extract, 
from  any  such  document,  or  any  other  document  whatsoever,  relating  to 
the  matters  in  question  in  the  cause  or  matter,  or  any  of  them,  or  wherein 
any  entry  has  been  made  relative  to  such  matters,  or  any  of  them,  other 
than  and  except  the  documents  set  forth  in  the  schedules  to  the  affidavit  (h). 


{c)  The  owner  of  a  foreign  ship  inter- 
vening as  defendant  in  an  action  in  rem 
can  he  ordered  to  make  discovery  of 
documents.     77ic  Emma,  24  W.  R.  587. 

(d)  The  registrar  has  occasionaUy  exer- 
cised the  power  of  ordering  discovery  of 
documents  on  a  reference  before  him.  See 
The  Achillea,  February,  1891  ;  Order 
XXXI.,  rule  12  (354)  [R.  S.  C,  November, 
1893,  rule  13].  See  Order  XXXI.,  rule  19a 
f  R.  S.  C,  November,  1893,  inile  15].  Order 
XXXI.  is  to  apply  to  infant  plaintiffs  and 
defendants,  and  to  their  next  friends  and 
guardians  ad  litem.  Order  XXXI.,  rule  29 
[R.  S.  C,  November,  1893,  rule  16].  The 
general  practice  is  not  to  order  disco veiy 
before  delivery  of  the  statement  of  de- 
C<;nce.  Hancock  v.  Oiierin,  4  Ex.  D.  3. 
But  in  some  cases  discovery  wiU  be 
ordered  before  defence.  Union  Bank  of 
London  v.  Manhy,  13  Ch.  D.  239  ;  Mellar  v. 


Thompson,  49  L.  T.  222. 

(e)  See  Form  No.  8,  Appendix  B.  to 
the  Rules  of  1883.  The  affidavit  is  suffi- 
cient if  it  contains  a  description  of  docu- 
ments which  is  sufficient  to  enable  the 
Court  to  make  and  enforce  an  order  for 
their  production.  Budden  v.  WilkinMon, 
[1893]  2  Q.  B.  432. 

(/)  Order  XXXI.,  rule  13  (355).  See 
Gardner  v.  Irvin,  4  Ex.  D.  49. 

(^)  As  to  the  discovery  of  documents 
in  the  possession  of  a  finn  of  which  the 
party  from  whom  discovery  is  sought  is  a 
member,  see  Swanston  v.  Lithman^  4 
Asp.  450. 

(it)  Order  LXV.,  rule  27  (1002),  par. 
(54),  provides  that  it  shall  not  be  neces- 
sary to  take  an  office  copy  of  an  affidavit 
of  discovery  of  documents,  and  that  the 
copy  delivere<l  by  the  party  filing  it  may 
be  used  as  against  such  party. 
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It  is  also  now  provided  by  Order  XXXI.,  rule  19a  (3),  of  the  Rales  of 
the  Supreme  Court  now  in  force  [Rules  of  the  Supreme  Court,  November, 
1893,  rule  15  (3)],  that  the  Court  or  a  judge  may,  on  the  application  of 
any  party  in  a  cause  or  matter  at  any  time,  and  whether  an  affidavit  of 
documents  shall  or  shall  not  have  already  been  ordered  or  made,  make  an 
order  requiring  any  other  party  to  state  by  affidavit  whether  any  one  or 
more  specific  documents,  to  be  specified  in  the  application,  is  or  are,  or  has 
or  have  at  any  time  been  in  his  possession  or  power  ;  and  if  not  then  in 
his  possession,  when  he  parted  with  the  same,  and  what  has  become  thereof. 
Such  application  shall  be  made  on  an  application  stating  that,  in  the  belief 
of  the  deponent,  the  party  against  whom  the  application  is  made  has,  or  has 
at  some  time  had;  in  his  possession  or  power  the  document  or  documents 
specified  in  the  application,  and  that  they  relate  to  the  matters  in  question 
in  the  cause  or  matter,  or  to  some  of  them  («). 

A  party  to  an  action  may  refuse  to  produce  documents  which  relate  what  docu- 
solely  to  his  own  case  and  not  to  the  case  of  his  opponent,  and  do  not  tend  mentsare 
to  support  the  case  of  his  opponent  (k).    Documents  which  have  been  pre-  P"^*  ®^' 
pared  at  the  instance  or  for  the  use  of  the  solicitor  of  a  party,  and  are  in 
the  nature  of  confidential  pix^fessional  communications  between  solicitor 
and  client  lor  the  purpose  of  getting  legal  advice,  are  privileged  from 
production  (Q. 

A  party  may  object  to  produce  documents  on  the  ground  that  the  produc- 
tion may  tend  to  criminate  him  (m),  and  the  head  of  a  public  department 
will  not  be  required  to  produce  public  documents  under  his  control  if  he 
states  on  oath  that  the  production  of  such  documents  will  be  prejudicial 
to  the  public  service  (n). 


(i)  See  White  v.  Spafford  [1901],  2  K. 
B.,  241.  A  minute  stamped  with  a  five 
shiUing  stamp  must  be  handed  into  the 
registry,  in  London,  Manchester,  and 
Liverpool  cases,  in  respect  of  each  of  the 
affidavits  referred  to  in  this  rule. 

(Jt)  Bewioke  v.  Chralmm^  7  Q.  B.  D. 
400 ;  Miiust  v.  Morgan,  L.  R.  8  Ch.  361 ; 
Budden  v.  Wilkimon,  [1893]  2  Q.  B.  432. 

(V)  Lyell  v.  Kemwdy,  27  Ch.  D.  1  ; 
(No.  2),  9  App.  Caa.  86 :  The  Theodar 
Kamer,  3  P.  D.  162  ;  The  Palermo,  9 
P.  D.  6,  32  W.  R.  403 ;  Oolddowi  v. 
WUliams,  JDeacim  ^  Cb.,  [1899]  1  Ch. 
47  ;  Young  and  HoUoway,  12  P.  D.  167  ; 
Friend  v.  The  London,  Chatham  and  Dover 
jRailtoay,  2  Ex.  D.  437  ;  Bustro$y,WhUe, 
1  Q.  B.  D.  423  ;  Simthwarhand  Vaux/utll 
Water  Co.  v.  Quick,  3  Q.  B.  D.  316— C.  A. ; 
Bullork  V.  Otrry,  3  Q.  B.  D.  356  ;  Pearce 
V.  Foster,  15  Q.  B.  D.  114  ;  O'Shea  v.  Wood, 
[1891]  P.  287  ;  BulUvant  v.  Tlie  A.-G.for 
V'utoria,  [1901J  A.  C.  196  ;  Nordmi  v. 
Defries,  8  Q.  B.  D.  508  ;  Re  Strachan, 
[1896]  1  Ch.  439,  at  p.  444  ;  Calcraft  v. 
Quetft,  [1898]  1  Q.  B.  769.  Opinions  of 
counsel  and  minutes  of  corporations  on 
matters  in  litigation  are  thus  privilege. 
Pearce  v.  Foster,  16  Q.  B.  D.  114 ; 
Mayor  of  Bristol  v.  Cox,  26  Ch.  D. 
678  ;  Sloans  v.  Britain  Steanhship  Co., 
[1897]  1   Q.  B.  186.      Shorthand  notes 


of  what  takes  place  in  open  Court  or 
in  chambers  are  not  privileged.  In  re 
Worswick,  38  Ch.  D.  370,  373  ;  Ainsworth 
V.  Wilding,  [1900]  2  Ch.  315.  Letters 
relating  to  the  subject-matter  of  an  action, 
written  before  action  to  the  owners  of  a 
private  vessel  by  the  master  or  the  ship's 
agents  abroad,  are,  of  course,  not  privi- 
leged from  production.  See  English  v. 
Thttie,  1  Q.  B.  D.  141  ;  Bnstros  v.  White., 
1  Q.  B.  D.  423  ;  Anderson  v.  The  Bank  of 
British  Columbia,  2  Ch.  D.  644. 

(/»)  Webb  V.  Bust,,  6  Ex.  D.  23 ;  Derhy- 
shire  County  Council  v.  Derby,  Mayor  of, 
[1896]  2  Q.  B.  297,  [1897]  App.  Cas.  650. 

(«)  Aiiinv.^«rr6*r,37L.T.469 ;  H.M.S. 
Belleropfwn,  44  L.  J.  Adm.  5  ;  23  W.  R. 
248.  See  also  H.M.S.  Flamer,  Adm.  Div., 
Feb.  13,  1896,  where  the  Assistant  Secre- 
tary of  the  Admiralty  attended  by  consent 
for  the  Secretary  of  the  Admiralty.  In  the 
case  of  TJiompson  v.  Farmer,  reported  on 
other  points  9  Q.  B.  D.  372,  the  Lord  Chief 
Justice  (Lord  Coleridge)  refused  to  with- 
hold an  order  for  the  production  of 
documents  in  the  possession  of  the  Board 
of  Trade  unless  the  President  himself 
made  oath  that  their  production  would 
be  prejudicial  to  the  public  service.  But 
in  many  cases  the  attendance  of  the 
principal  government  officer  may  not  be 
required,  and  the  necessary  evidence  may 
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Order  for 
pi-oduction 
of  documents. 


Attendance 
to  produce 
documents. 


Where 
documents 
referred  to 
in  pleadings 
or  affidavits. 


The  description  of  the  docaments  given  in  the  affidavit  will  be  r^arded 
as  Gonclnsive  against  the  other  party  (0),  and  as  a  general  rale  a  party  who 
has  made  an  affidavit  of  docaments  will  not  be  required  to  answer  an 
interrogatory  directed  to  ascertain  whether  he  has  in  his  possession  other 
docaments  than  those  disclosed  in  his  affidavit  (j9). 

The  Court  or  a  judge  may,  at  any  time  during  the  pendency  of  any 
cause  or  matter,  order  the  production  by  any  party  (q)  thereto,  upon  oath, 
of  such  of  the  documents  in  his  possession  or  power,  relating  to  any  matter 
in  question  in  such  cause  or  matter,  as  the  Court  or  judge  shall  think  right ; 
and  the  Court  may  deal  with  such  documents,  when  produced,  in  such 
manner  as  shall  appear  just  (r). 

Further,  it  is  provided  by  Order  XXXVII.,  rule  7  (489),  that  the  Court 
br  a  judge  may,  in  any  cause  or  matter,  at  any  stage  of  the  proceedings, 
order  the  attendance  of  any  person  for  the  purpose  of  producing  any 
writings  or  other  documents  named  in  the  order  which  the  Court  or  a 
judge  may  think  fit  to  be  produced  :  provided  that  no  person  shall  be 
compelled  to  produce  under  any  such  order  any  writing  or  other  document 
which  he  could  not  be  compelled  to  produce  at  the  hearing  or  trial  (s). 

In  many  cases  inspection  of  documents  may  be  obtained  without  an 
order,  for  it  is  provided  by  Order  XXX L,  rule  15  (357),  that  every  party 
to  a  cause  or  matter  ($')  shall  be  entitled,  at  any  time(Q,  by  notice  in 
writing,  to  give  notice  to  any  other  party,  in  whose  pleadings  or  affidavits  {u) 
reference  is  made  to  any  dorument,  to  produce  such  document  for  the  inspec- 
tion of  the  party  giving  such  notice,  or  of  his  solicitor,  and  to  permit  him 
or  them  to  take  copies  thereof  (x)  ;  and  that  any  party  not  complying  with 


be  given  otherwise,  i.e.,  by  affidavit.  In 
re  Joseph  Hargrmres.  [1900]  1  Ch.  347  ; 
HenMMy  v.  Wright,  21  Q.  B.  D.  609. 
See  also  Chatterton  v.  Stcretary  of  State 
far  Ifidia,  [1895]  2  Q.  B.  189. 

(y)  Bewiche  v.  Graliam^  7  Q.  B.  D. 
400  ;  lUtberU  v.  Oppen/teim,  26  Ch.  D. 
724. 

(/;)  See  Hall  v.  Tniman,  29  Ch.  D. 
307  ;  N'wholl  v.  Wlietler,  17  Q.  B.  D. 
101  ;  Morris  v.  Edwards,  23  Q.  B.  D. 
287,  at  p.  291  ;  15  App.  309.  It  cannot  be 
shown  by  a  contentious  affidavit  that  the 
affidavit  of  documents  is  insufficient. 
Jimes  V.  Montecideo  GaJi  Co.,  6  Q.  B.  D. 
556.  But  it  seems  that  there  might 
have  been  cases  in  which  a  judge 
would  allow  an  interrogatory  as  to 
specific  documents  not  disclosed  in  the 
affidavit  of  documents.  And  now,  whether 
or  not  an  affidavit  of  documents  shall  or 
shall  not  have  been  ali-eady  ordered  or 
made,  an  application  for  the  discovery  of 
specific  documents  can  be  made  in  any 
case  under  the  provisions  of  Order  XXXI., 
rule  19a  (3)  [R.  S.  C.  November,  1893. 
rule  16  (3)  J.     See  Kupra,  p.  415. 

(q)  Order  XXXI.  applies  to  infant 
plaintiffs  and  defendants,  and  to  their 
next  friends  and  guardians  ad  litem. 
Order  XXXI.,  rule  29  [R.  S.  C, 
November,  1893,  rule  16.] 

(r)  Order  XXXI.,  rule  14  (350).     Dis- 


obedience to  such  an  order  in  other 
respects  is  a  ground  for  attachment,  and 
the-  same  consequences  may  follow  as  in 
the  case  of  disobedience  to  an  order  to 
deliver  interrogatories.  See  Order  XXXI., 
rule  21  (363),  and  supra,  p.  412,  n.  (r).  As  to 
the  service  of  the  order,  see  Order  XXXI., 
rule  22  (364).  As  to  the  practice  before 
the  Judjcature  Acts,  see  TIte  Ma^gregor 
Laird,  L.  R.  I  A.  &  E.  307  ;  and  The 
Memphis,  L.  R.  3  A.  &  E.  23. 

(«)  Order  XXXVII.,  rule  7  (489).  As 
to  this  rule,  we  Elder  v.  Carter,  25  Q.  B. 
D.  194  ;  Central  Xew*  Co.  v.  Eastern- 
News  Telegraph  Co.,  53  L.  J.  Q.  B.  236. 

(0  The  Court  will,  as  a  rule,  refuse  to 
make  an  order  for  production  before  the 
defence  has  been  delivered.  Briti»h  and 
Foreign  Cimtract  Co.  v.  Wright,  32  W.  R. 
413. 

(«)  Including  an  affidavit  in  answer  to 
interrogatories  ordered  under  Order 
XXXI.,  rule  12  (354).  Mm^re  v.  Pearhey, 
[1891]  2  Q.  B.  707.  See  also  /«  rr 
Fenner  and  Lord,  [1897]  1  Q.  B.  667, 
where  an  affidavit  which  had  been  filed 
was  held  to  be  within  the  rule.  And  see 
mpra,  p.  412. 

(ar)  A  defendant  may  be  ordered  to 
give  particulars  of  documents  referred  to 
in  his  pleadings,  although  he  has  in  an 
affidavit  of  documents  successfully  claimed 
for  them  privilege  from  production.    See 
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snch  notice  shall  not  afterwards  be  at  liberty  to  pat  any  such  document  in 
evidence  on  his  behalf  in  such  cause  or  matter,  unless  he  satisfies  the  Court 
or  a  judge  that  such  document  relates  only  to  his  own  title,  he  being  a 
defendant  to  the  cause  or  matter,  or  that  he  had  some  other  cause  or  excuse 
which  the  Court  or  judge  may  deem  suflScient  for  not  complying  with  such 
notice  :  in  which  case  the  Court  or  judge  may  allow  the  same  to  be  put  in 
evidence  on  such  terms  as  to  costs  and  otherwise  as  the  Court  or  judge  shall 
think  fit  (y). 

Rule  17  (359)  of  the  same  Order  is  in  terms  as  follows  : — '*  The  party  to 
whom  such  notice  is  given  shall,  within  two  days  from  the  receipt  of  such 
notice,  if  all  the  documents  therein  referred  to  have  been  set  forth  by  him 
in  such  affidavit  as  is  mentioned  in  rule  13,  or  if  any  of  the  documents 
referred  to  in  such  notice  have  not  been  set  forth  by  him  in  any  such 
affidavit,  then  within  four  days  from  the  receipt  of  such  notice,  deliver  to 
the  party  giving  the  same  a  notice  stating  a  time  within  three  days  from 
the  delivery  thereof  at  which  the  documents,  or  such  of  them  as  he  does 
not  object  to  produce,  may  be  inspected  at  the  office  of  his  solicitor,  or  in 
the  case  of  bankers'  books  or  other  books  of  account,  or  books  in  constant 
use  for  the  purposes  of  any  trade  or  business  (z)y  at  their  usual  place  of 
custody,  and  stating  which  (if  any)  of  the  documents  he  objects  to  produce, 
and  on  what  ground "  (a).  The  notice  here  referred  to  must  be  in  Form 
No.  10  in  Appendix  B.  of  the  Rules  of  1883,  with  such  variations  as 
circumstances  may  require. 

If  the  party  served  with  notice  under  the  last-mentioned  rule  omits  to 
give  such  notice  of  a  time  for  inspection,  or  objects  to  give  inspection,  or 
offers  inspection  elsewhere  than  at  the  office  of  his  solicitor,  the  Court  or 
judge  may,  on  the  application  of  the  party  desiring  it,  make  an  order  for 
inspection  in   such  place  and  in  such  manner  as  he  may  think  fit(^). 


MUhank  v.  MUbank,  [1900]  1  Ch.  376. 
As  to  the  inspection  of  documents  bearing 
upon  the  amount  of  damages  sought  to  be 
recovered  in  the  action,  see  Pape  v.  Lifter, 
L.  R.  6  Q.  B.  242.  Notice  to  any  party  to 
produce  under  this  provision  any  docu- 
ments referred  to  in  his  pleading  or 
affidavits  must  be  in  the  Form  No.  9  in 
Appendix  B.  of  the  Rules  of  1883,  with 
such  variations  as  circumstances  may 
require.    Order  XXXI.,  rule  16  (358). 

(y)  The  costs  of  inspection  shaU  be  in 
the  discretion  of  the  taxing  officer,  but 
no  aUowance  is  to  be  made  for  any  inspec- 
tion unless  it  is  shown  to  the  taxing  officer 
that  there  were  good  and  sufficient  reasons 
for  making  such  inspection.  Order  LXV., 
rule  27  (1002),  par.  17,  R.  H.  C,  January, 
1902,  rule  9  (a).  As  to  the  practice  in  the 
Court  of  Admiralty  of  condemning  in 
costs  a  party  who  moved  for  inspection  of 
documents  in  the  possession  of  the  opposite 
party  before  a  previous  request  to  aUow 
inspection  had  been  made,  see  Tfie 
Memphis,  L.  R.  3  A.  &  E.  23. 

(s)  By  Order  XXXI.,  rule  19a  [R.  S.  C, 
November,  1893,  rule  16  (1)T,  where 
inspection  of  any  business  books  is 
applied  for,  the  Court  or  a  judge  may, 

A.P. 


if  they  or  he  shall  think  fit,  instead  of 
ordinary  inspection  of  the  original  books, 
order  a  copy  of  any  entries  therein  to  be 
furnished  and  verified  by  the  affidavit  of 
some  person  who  has  examined  the  copv 
with  the  original  entries,  and  such 
affidavit  shall  state  whether  or  not  there 
are  in  the  original  book  any  and  what 
erasure,  interlineations,  or  erasures.  Pro- 
vided that,  notwithstanding  such  copy 
has  been  supplied,  the  Court  or  a  judge 
may  order  inspection  of  the  book  from 
which  the  copy  was  made.  See  the 
Bankers  Books  Evidence  Act,  1879 
(42  &  43  Vict.  ell).  See  SaiUh  Staff tn-d- 
thire,  Ji'c.  v.  Ebhtmith,  [18961  2  Q.  B.  669. 

(a)  Order  XXXI.,  rule  17  (359),  applies 
to,  among  other  documents,  the  documents 
mention^  in  rule  16  of  the  same  Order. 
In  re  Fenner  and  Lord,  [1897]  1  Q.  B. 
667. 

(i)  As  to  the  service  of  an  order  for 
inspection,  and  as  to  the  consequences 
which  may  follow  a  disobedience  to  such 
an  order,  see  Order  XXXI.,  rules  21,  22, 
23  (363—365).  As  to  the  costs  of  taking 
copies  of  documents  in  the  possession  of 
the  opposite  party,  see  Order  LXV,,  rule 
27  (1002),  par.  18. 

27 


418 


PRACnCE   IN  ADMIRALTT. 


pro\rided  that  the  order  shall  not  be  made  when  and  so  to  as  the  Ooort  or  a 
jndge  shall  be  of  opinion  that  it  is  not  necessary  either  for  disposing  fairly 
of  the  canse  or  matter  or  for  saving  costs  (c)  ;  and,  except  in  the  case  of 
docnments  referred  to  in  the  pleadings  or  affidavits  of  the  party  against 
whom  the  application  is  made,  or  disclosed  in  his  affidavit  of  docnments, 
snch  application  shall  be  founded  upon  an  affidavit  showing  of  what  docu- 
ments inspection  is  sought ;  that  the  party  applying  is  entitled  to  inspect 
them,  and  that  they  are  in  the  possession  or  power  of  the  other  party. 
The  Court  or  judge,  however,  is  not  to  make  such  order  for  inspection  of 
such  documents  when  and  so  &r  as  the  Court  or  judge  shall  be  of  opinion 
that  it  is  not  necessary  either  for  disposing  fairly  of  the  cause  or  matter  or 
for  saving  costs  (d). 

Where  on  an  application  for  an  order  for  inspection  privilege  is  claimed  for 
any  document,  it  shall  be  lawful  for  the  Court  or  a  judge  to  inspect  the  docu- 
ment, for  the  purpose  of  deciding  as  to  the  validity  of  the  claim  of  privilege  («). 
Certain  provisions  are  contained  in  the  rules  now  in  force  which  are 
equally  applicable  to  discovery  by  interrogatories  and  to  discovery  and 
inspection  of  documents.    Thus,  if  the  party  from  whom  discovery  of  any 
witiTrelAtion    kind  or  inspection  is  sought  objects  to  the  same,  or  any  part  thereof,  the 
both  to  Court  or  a  judge  may,  if  satisfied  that  the  right  to  the  discovery  or  inspec- 

^ucovery  ^.^^  sought  depends  on  the  determination  of  any  issue  or  question  in  dispute 
production  of  in  the  cause  or  matter,  or  that  for  any  other  reason  it  is  desirable  that  any 
documents.       .^^^  ^^  question  in  dispute  in  the  cause  or  matter  should  be  determined 

before  deciding  upon  the  right  to  the  discovery  or  inspection,  order  that 
such  question  or  issue  be  determined  first,  and  reserve  the  question  as  to 
the  discovery  or  inspection  (/).  So  any  party  failing  to  comply  with  any 
order  to  answer  interrogatories,  or  for  discovery  or  inspection  of  documents, 
is  liable  to  attachment  {g).  He  is  also,  if  a  plaintiff,  liable  to  have  his 
action  dismissed  for  want  of  prosecution,  and,  if  a  defendant,  to  have  his 
defence,  if  any,  struck  out,  and  to  be  placed  in  the  same  position  as  if  he 
had  not  defended,  and  the  party  interrogating  may  apply  to  the  Court 


Incidental 
powers  of 
the  Court 


(^o)  Order  XXXI.,  rule  18  (1)  (360) 
[R.  S.  C,  November,  1898,  rule  14  (1)]. 

(<i)  Order  XXXI.,  rule  18  (360)  [R,  S.  C, 
November,  1893,  rule  14  (2)].  The  pro- 
visions of  this  rule  do  not  only  apply  to 
documents  referred  to  in  the  pleadings 
or  affidavits  of  the  party  against  whom 
inspection  is  sought,  but  apparently  to 
every  case  in  which  the  party  desiring 
Inspection  is  able  to  state  of  his  own 
knowledge  that  the  other  party  is  in  pos- 
session of  documents,  and  that  they  are 
relevant.  Wiedemann  v.  WalpoU^  24 
Q.  B.  D.  537,  626. 

See  Daniel  v.  Bond,  9  C.  B.  N.  S.  716, 
where  the  Court  of  Common  Pleas,  in  an 
action  by  a  consignee  of  goods  against 
shipovniers  for  damage  sustained  in  con> 
sequence  of  the  unseaworthiness  of  the 
ship,  made  an  order  for  the  plaintiff  to 
inspect  and  take  copies  of  surveys  made 
on  the  ship  in  a  foreign  port,  a  ^Jieneral 
average  statement,  the  shipwright's  biU 
for  the  repairs  done  to  tne  ship,    the 


master's  protest,  and  the  log-book.  As  to 
the  inspection  of  documents,  in  actions 
by  shipowners  against  underwriters,  see 
Rayner  v.  Bitson,  6  B.  &  S.  888 ;  J[ellock 
V.  borne  and  Colonial  Insurance  Society ^ 
12  Jur.  N.  S.  653  ;  and  Wett  of  England 
District  Bank  v.  Canton  Insurance  Co,,  2 
Bx.  D.  472.  See  also  Fraser  v.  Burrotos, 
2Q.B.D.624.  )^^t^ao  Cass^,  FUsaerald, 
W.  N.  for  1884,  p.  18,  where  an  order  was 
made  for  discov^  of  letters  refened  to  in 
the  plaintiff's  particulars. 

(e)  Order  XXXI.,  rule  19a  (2)[R.  S.  C, 
November,  1893,  rule  15  (3)1. 

(/)  Order  XXXI.,  rule  20  (362).  As 
to  the  intention  of  this  rule,  see  Whyte  v. 
Ahrensy  W.  N.  for  1884,  p.  102 ;  Hounston 
V.  Lord  Sligo,  W.  N.  for  1884,  p.  51  ;  De 
Carteret  v.  Lands  Securities  Co.,  42  W.  R. 
104. 

(j)  Order  XXXI.,  rule  21  (363).  See 
Order  XXXI.,  rules  22, 23  (364, 365)  ;  and 
post,  Chapter  Attachment  ;  and  Hamp- 
den V.  Wallis,  26  Ch.  D.  746. 
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or  a  judge  for  an  order  to  that  eflTect,  aad  an  order    may    be  made 
accordingly  (A). 

In  every  cause  or  matter  the  costs  of  discovery,  by  interrogatories  or  Security  for 
otherwise,  shall,  unless  otherwise  ordered  by  the  Court  or  a  judge,  be  secured  ^^^. 
in  the  first  instance  as  provided  by  Order  XXXL,  rule  26,  by  the  party   tones  and 
seeking  such  discovery,  and  shall  be  allowed  as  part  of  his  costs  where,   discovery, 
and  only  where,  such  discovery  shall  appear  to  the  judge  at  the  trial,  or  if 
there  be  no  trial,  to  the  Court  or  a  judge,  or  shall  appear  to  the  taxing 
officer,  to  have  been  reasonably  asked  for  (*). 

Order  XXXI.,  rule  26  (368),  is  as  follows : — Any  party  seeking  discovery 
by  interrogatories  shall,  before  delivery  of  interrogatories,  pay  into  Court  to 
a  separate  account  in  the  action,  to  be  called  ^'  Security  for  Costs  Account," 
to  abide  further  order,  the  sum  of  5/.,  and,  if  the  number  of  folios  exceeds 
five,  the  further  sum  of  10s,  for  every  additional  folio.  Any  party  seeking 
discovery  otherwise  than  by  interrogatories  shall,  before  making  application 
for  discovery,  pay  into  Court,  to  a  like  account,  to  abide  further  order,  the 
sum  of  5?,,  and  may  be  ordered  further  to  pay  into  Court  as  aforesaid  such 
additional  sum  as  the  Court  or  a  judge  shall  direct.  The  party  seeking 
discovery  shall,  with  his  interrogatories  or  order  for  discovery,  serve  a  copy 
of  the  receipt  for  the  said  payment  into  Court,  and  the  time  for  answering 
or  making  discovery  shall  in  all  cases  commence  from  the  date  of  such  service. 
The  party  from  whom  discovery  is  sought  shall  not  be  required  to  answer 
or  make  discovery  unless  and  until  the  said  payment  has  been  made  (k). 


{h)  Order  XXXI.,  rule  21  (363).  See 
LUchfield  y.  Janes,  25  Ch.  D.  64 ;  and 
po9t^  Chapter  Attachment.  Order 
XXXI.,  rule  22  (364),  provides  that 
service  of  an  order  for  Interrogatories 
or  discovery  or  inspection  made  against 
any  party  on  his  solicitor  shaU  be  suffi- 
cient service  to  found  an  application  for 
an  attachment  for  disobedience  to  the 
order,  but  that  the  party  against  whom 
the  application  for  an  attachment  is 
made  may  show  in  answer  to  the 
application  that  he  has  had  no  notice 
or  knowledge  of  the  order.  A  solicitor 
upon  whom  an  order  against  any  party 
for  interrogatories  or  inspection  is  served 
under  the  last-mentioned  rules  who  neg- 
lects without  reasonable  excuse  to  give 
notice  thereof  to  his  client,  is  liable  to 
attachment.    Order  XXXI.,  rule  23  (365). 

(i)  Older  XXXI.,  rule  25  (367).  As  to 
the  discretion  of  the  Court  or  a  judge  to 
dispense  with  the  deposit  in  any  case,  see 
Xewiruin  v.  The  Liyndonand  SaiUh  Western, 
Railway,  24  Q.  B.  D.  454. 

{k)  Order  XXXI.,  rule  26  (368).  This 
rule  does  not  require  that  tne  security 
mentioned  in  it  should  be  given  before  an 
application  for  the  production  of  a  docu- 
ment in  which  both  parties  to  the  action 
have  a  common  interest.  Brown  v.  Liell, 
16  Q.  B.  D.  229.  See  also  R.  S.  C,  Octo- 
ber, 1884,  rule  1  [Order  XXXL,  rule  27a], 
which  provides  for  payment  out  of  money 
lodged  to  a  security  for  costs  account  on 
a  certificate  of  a  taxing  officer  whenever 


after  the  final  disposal  of   a  cause  no 
taxation  of  costs  is  required.    Unless  the 
Court  or  a  judge  shaU  at  or  before  the 
trial  otherwise  order,  the  amount  standing 
to  the  credit  of  the  "  Security  for  Costa 
Account'*  in  any  cause  or  matter  shall, 
after  the  cause  or  matter  has  been  finally 
disposed  of,  be  paid  out  to  the  party  by 
whom  the  same  was  paid  in  on  his  re- 
quest, or  to  his  solicitor  on  such  party's 
written  authority,  in  the  event  of  the 
costs  of  the  cause  or  matter  being  ad- 
judged to  him ;  but,  in  the  event  of  the 
Court  or  judge  ordering  him  to  pay  the 
costs  of  the  cause  or  matter,  the  amount 
in  Court  shall  be  subject  to  a  lien  for  the 
costs  ordered  to  be  paid  to  any  other 
party.      Order    XXXI.,    rule    27    (369). 
But    see    Order    XXII.,    rule    20  (274), 
which    provides    that    money  paid  into 
Court  in  an  Admiralty  action  shall  not 
be  paid  out  of  Court  except  in  pursuance 
of  an  order  of  the  Court  or  a  judge.    A 
single  deposit  of  5/.  is  sufficient,  however 
many  the  number  of  plaintiffs  against 
whom  the  order  for  discovery  is  made. 
Campbell  v.  Poulett,  W.  N.  for  1884,  p.  48  ; 
Tfve  Whickham,  5  Asp.  479 ;  Eder  v.  Atten- 
hiirough,  23  Q.  B.  D.  130.    But  where  the 
action  is  against  several  defendants,  who 
appear  by  different  solicitors,  and  sever 
in  their  defences,  the  Queen's  Bench  and 
Chancery  Divisions  have  held  that  separate 
simis  of  hi.  for  each  defendant  in  respect 
of  each  order  asked  for  must  be  paid  into 
Court.     Smith  v.  Reed,  W.  N.  for  1883, 
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The  Court  of  Appeal  has  decided  that  in  an  action  in  the  Queen's  Bench 
Division  the  judge  at  chambers  may  order  the  deposit  to  be  made, 
notwithstanding  that  the  parties  are  ready  to  dispense  with  it  (I)  ;  but  in 
the  Admiralty  Division  the  practice  is  to  allow  the  parties,  if  they  agree  to 
do  60,  to  dispense  with  the  deposit,  and,  having  regard  to  this  practice,  the 
deposit  is  not  usually  insisted  upon  in  actions  in  rem  where  bail  has  been 
given  to  answer  the  general  costs  of  the  action. 
]!d^mi?fa^  By  Order  XXXII.,  rule  1  (871),  it  is  provided  that  any  party  to  a  cause 

documents,  ^^  niatter  may  give  notice,  by  his  pleading,  or  otherwise  in  writing,  that 
he  admits  the  truth  of  the  whole  or  any  part  of  the  case  of  any  other  party  ; 
and  under  the  provisions  of  rules  2,  8,  and  4  (872 — 874)  of  the  same  order 
any  party  may,  by  notice,  call  on  the  other  party  to  admit  any  document, 
saving  all  just  exceptions  (m),  and  also  for  the  purpose  of  the  cause,  matter, 
or  issue  only,  any  specific  fact  or  facts  mentioned  in  a  notice  given  by  him 
in  writing  (n).  Further,  it  is  provided  by  Order  XXXII.,  rule  6  (876), 
that  any  party  may  at  any  stage  of  a  cause  or  matter  where  admissions  of 
fact  have  been  made,  either  on  the  pleadings  or  otherwise,  apply  to  the 
Court  or  a  judge  for  such  judgment  or  order  as  upon  such  admissions  he 
may  be  entitled  to,  without  waiting  for  the  determination  of  any  other 
question  between  the  parties,  and  that  the  Court  or  a  judge  may  upon 
such  application  make  such  order,  or  give  such  judgment,  as  the  Court  or 
judge  may  think  just  {o). 

This  rule  is  general  in  terms,  but  it  is  submitted  that  its  provisions  do 
not  enable  judgments  on  admissions  to  be  obtained  in  Admiralty  actions 
in  rem  (jt?).  In  those  actions  it  may  often  happen  that  though  a  defendant 
has  intervened  to  protect  his  interest,  and  is  ready  to  make,  and  has  made, 
admissions  of  fact,  the  rights  of  third  parties  in  property  under  arrest 
would  be  affected  by  a  judgment  on  such  admissions.  It  is  apprehended 
that  this  could  not  have  been  the  intention  of  those  who  framed  the  rule 
in  question. 


p.  196  ;  Lirerpooland  JfanrJietter,  ^e.  Co, 
V.  IWh,  [1891]  1  Ch.  367. 

(J)  Aifte  V.  Stnirwre,  13  Q.  B.  D.  326. 
In  the  Queen's  Bench  Division  the  deposit 
is  not  usually  dispensed  with,  except  where 
there  is  a  genuine  inability  to  make  it. 
Hefiderson  v.  Ripley,  W.  N.  for  1884, 
p.  85  ;  Re  Smith,  Smith  v.  Werd,  50  L.  T. 
382.  In  the  event  of  the  non-payment 
of  the  deposit,  the  party  from  whom  dis- 
covery is  sought  is  not  entitled  to  have 
the  interrogatories  struck  out.  Eder  v. 
Attenhorovgh,  23  Q.  B.  D.  130. 

(in)  The  form  of  the  notice,  which  must 
be  adhered  to  as  far  as  circumstances  wiU 
allow,  is  given  in  Appendix  B.  to  the  Rules 
of  1883,  Form  No.  11.  See  Order  XXXII., 
rule  3  (373). 

(n)  A  notice  to  admit  facts  may  be 
given  at  any  time  not  later  than  nine 
days  before  the  day  for  which  notice  of 
trial  has  been  given.  Order  XXXII., 
rule  4  (374).  Such  notice  is  required  by 
Order  XXXII.,  rule  5  (375),  to  be  in  the 
Form  No.  12  in  Appendix  B.  to  the  Rules 
of    1883:  and   admissions   of   facts   are 


required  to  be  in  the  Form  No.  13  in 
Appendix  B.  of  the  same  Rules,  with 
such  variations  as  circumstances  may 
require.  Order  XXXII.,  rule  7  (377), 
provides  that  an  affidavit  of  the  solicitor 
or  his  clerk  of  the  due  signature  of  any 
admissions  made  in  pursuance  of  any 
notice  to  admit  documents  or  facts,  shall 
be  sufficient  evidence  of  such  admissions, 
if  evidence  thereof  be  required. 

ip)  The  PHmvla,  [1894]  P.  128,  is  an 
instance  of  an  action  in  personam  tried  in 
the  Admiralty  Division  by  consent  with- 
out pleading  on  admitted  facts,  wherein 
judgment  was  given  under  the  last-men- 
tioned rule.  Admissions  or  statements  of 
facts  in  a  letter  from  the  master  of  a  ship 
to  his  owner  may  be  put  in  as  evidence  in 
an  action  against  the  ship  iji  rem  or  the 
owners  in  pertoTiam.  The  Solway,  10 
P.  D.  137.  See  also  as  to  the  admissi- 
bility of  the  engineer's  log  against  the 
owner  of  the  ship  on  which  it  is  kept. 
The  Earl  of  Dumfries,  10  P.  D.  31. 

(/;)  See  supra,  p.  289. 
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Sbct.  I. — The  Mode  of  Proof  gmerally. 

According  to  the  practice  of  the  High  Court  of  Admiralty  prior  to  the 
Judicature  Acts,  causes  might  be  proved  by  affidavits,  by  written  depositions, 
or  by  the  oral  examination  of  witnesses  in  open  Court,  or  partly  by  one 
mode,  partly  by  another.  Under  the  Rules  now  in  force,  it  seems  that  on 
the  trial  of  causes  the  evidence  must  be  given  orally  before  the  Court, 
except  in  the  cases  specially  provided  for  in  Order  XXXVIL,  rules  1,  2 
(483,  484),  and  Order  XXXVIII.,  rule  1  (521).  Of  these  Rules,  Order 
XXXVII.,  rule  1  (483),  provides  as  follows  :  In  the  absence  of  any 
agreement  in  writing  between  the  solicitors  of  all  parties,  and  subject  to 
the  Rules  of  1883,  the  witnesses  at  the  trial  of  any  action,  or  at  any 
assessment  of  damages  (a),  shall  be  examined  vivd  voce  and  in  open  Court, 
but  the  Court  or  a  judge  may  at  any  time  for  sufficient  reason  order  that 
any  particular  fact  or  facts  may  be  proved  by  affidavit,  or  that  the  affidavit 
of  any  witness  may  be  read  at  the  hearing  or  trial,  on  saoh  conditions  as 
the  Court  or  judge  may  think  reasonable,  or  that  any  witness  whose 
attendance  in  Court  ought  for  some  sufficient  cause  to  be  dispensed  with 
be  examined  by  interrogatories  or  otherwise  before  a  commissioner  or 
examiner ;  provided  that,  where  it  appears  to  the  Court  or  a  judge  that  the 
other  party  hon&  fide  desires  the  production  of  a  witness  for  cross- 
examination,  and  that  such  witness  can  be  produced,  an  order  shall  not  be 
made  authorizing  the  evidence  of  such  witness  to  be  given  by  affidavit  (h). 
In  cases  where  witnesses  cannot  be  detained  until  the  hearing,  they  are 
sometimes  examined  in  Court  before  the  judge  (r),  but  the  Court  has 
intimated  its  reluctance  to  allow  the  examination  of  witnesses  in  cases  not 
ready  for  trial  to  occupy  the  time  of  the  Court,  so  as  to  delay  causes  which 
are  ready  for  hearing.    Order  XXXVII.,  rule  2  (484),  provides  that  in 


(fl)  The  rale  in  terms  applies  to  *'  any 
assessment  of  damages,"  but  these  words 
obviously  do  not  apply  to  an  assessment 
of  damages  before  the  r^istrar  and  mer- 
chants in  Admiralty  actions,  because  it 
is  expressly  provided  by  the  same  Order, 
rule  2,  that  in  references  in  Admiralty 
actions  evidence  may  be  given  by  affidavit. 

(h)  Where  a  necessary  witness  refuses 
to  make  an  affidavit,  he  may  be  brought 
before  the  Court  by  subpoena,  and  ex- 
amined orally.  The  Be^vltatet,  17  Jur. 
363.  See  TJie  Qlory,  3  W.  Rob.  187. 
According  to  the  ancient  practice  of  the 
Court,   causes   w^re   always   heard    on 


written  proofs.  But  by  the  3  &  4  Vict, 
c.  65,  8.  7,  power  was  conferred  upon  the 
Court  to  summon  before  it  and  examine 
witnesses  by  word  of  mouth.  This  power 
was  found  to  be  highly  beneficial,  and 
ever  since  the  passing  of  the  statute  has 
been  exercised  to  a  great  extent.  Where 
one  party  prayed  that  the  evidence  in  a 
cause  might  be  taken  viva  race,  the  Court 
of  Admiralty  would  always  allow  it,  unless 
good  cause  was  shown  to  the  contrary. 
See  T/ifi  Swanland,  2  Spks.  108 ;  and 
Fyler  v.  Fyler,  lb.  69. 
(<?)  See  T/te  Tm  Friends,  Lush.  662. 
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default  actions  in  rem,  and  in  references  in  Admiralty  actions,  eyidence 
may  be  given  by  affidavit  (^;  and  by  Order  XXXVIII.,  role  1  (521), 
evidence  may  be  given  by  affidavit  upon  any  motion,  petition,  or  summons ; 
but  the  Coui*t  or  a  judge  may,  on  the  application  of  either  party,  order  the 
attendance  for  cross-examination  of  the  person  making  any  such  affidavit 

With  respect  to  references  in  Admiralty  actions,  it  is  also  provided 
by  Order  LVI.,  rule  6  (843),  that  witnesses  may  be  produced  before  the 
registrar  for  examination,  and  that  the  evidence  shall,  on  the  application 
of  either  solicitor,  but  at  the  expense  in  the  first  instance  of  the  party  on 
whose  behalf  the  application  is  made,  be  taken  down  by  a  shorthand  writer, 
or  reporter  appointed  by  the  Court,  who  shall  be  sworn  &ithfully  to  report 
the  evidence,  and  a  transcript  of  the  shorthand  writer's  or  reporter's  notes, 
certified  by  him  to  be  correct,  shall  be  admitted  to  prove  the  oral  evidence 
of  the  witnesses  on  an  objection  to  the  registrar's  report. 


Shorthftnd 
notes. 


Sect.  II. — Proof  by  the  Examination  of  Witnesses, 

When  witnesses  are  produced  at  the  hearing,  the  examination  takes  place 
in  the  usual  manner  as  at  Nisi  Prius  (e).  Witnesses  not  parties  in  the 
cause  should  be  kept  out  of  Court  until  the  hearing  (/).  The  evidence  is 
taken  down  in  shorthand  by  the  authorized  shorthand  writer  of  the  Court, 
who  is  sworn  to  report  faithfully.  He  attends  the  sittings  of  the  Court 
regularly  for  that  purpose.  A  transcript  of  the  evidence  prepared  by  him 
is  available  for  all  the  purposes  of  the  cause,  and  is  used  on  appeal  (g). 
The  shorthand  writer  is  entitled  to  be  paid  by  the  plaintiff  one  guinea  a  day 
for  attending  and  taking  down  the  evidence.  An  extra  charge  is  made  for 
a  transcript  if  required. 


(<0  See  ififrUf  p.  431. 

(e)  The  judge  may  disaUow  any  ques- 
tions put  in  cross-examination  which  may 
appear  to  him  to  be  vexatious  and  not 
relevant  to  any  matter  proper  to  be 
inquired  into  in  the  cause  or  matter. 
Order  XXXVI.,  rule  38  (462). 

(/)  A  party  to  the  cause  is,  in  the 
absence  of  special  circumstances,  entitled 
to  be  present,  notwithstanding  that  he 
may  be  a  witness. 

(^)  The  7th  section  of  the  Admiralty 
Court  Act  of  1840  (3  &  4  Vict.  c.  66),  s.  7, 
read  with  the  Judicature  Act,  1873,  s.  76, 
provides  that  notes  of  the  evidence  of  the 
witnesses  examined  in  Court  by  word  of 
mouth  shall  ^be  taken  down  in  writing  by 
the  judge  or  registrar,  or  by  such  other 
person  or  persons  as  the  judge  shaU  direct, 
fiule  94  of  the  Admiralty  Court  Rules 
of  1859  provided  that  the  judge  might 
direct  the  evidence  of  the  witnesses  to 
be  taken  down  by  a  shorthand  writer 
or  reporter  approved  by  the  Court,  who 
should  be  sworn  faithfully  to  report  the 


evidence,  and  a  transcript  of  the  short* 
hand  writer  or  reporter's  notes,  certified 
by  him  to  be  correct,  should  be  admitted 
to  prove  the  oral  evidence  of  the  witnesses. 
The  practice  established  by  this  rule  is 
still  followed,  and  the  notes  taken  by  the 
authorized  reporter  are  the  only  notes 
which  are  allowed  to  be  used  for  the  pur- 
pose of  appeal.  In  the  case  of  The  Mar- 
oella^  Adm.  Div.,  Dec.,  1883,  a  shorthand 
writer  appointed  by  one  of  the  parties  to 
the  cause  applied  to  Mr.  Justice  Butt  to 
be  sworn  to  take  notes  of  the  proceedings. 
That  learned  judge  declined  to  accede  to 
the  application,  and  said  as  follows : 
"Now  I  cannot  agree  that  it  is  either 
right  or  proper  that  any  gentleman  who 
comes  here  employed  by  one  of  the  parties 
has  a  right  to  be  sworn,  so  that  his  note 
shall  be  the  official  note,  so  to  speak,  on 
which  the  proceedings  are  to  go.  There 
is  a  gentleman  appointed  by  the  Court 
permanently  for  that  position,  and  the 
request  now  made  is  that  the  Court  should 
upon  each  separate  occasion,  and  as  often 
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— issued 
out  of  the 
Admiralty 
Registry ; 


A  subpcma  cuL  iestificandum  or  a  mbpcma  ducet  tecum  will  be  issaed  oat  of  Subpoena : 
the  principal  registry  on  a  pr(tcipe  for  the  sabpcena  required  being  filed 
there  {h).  The  priBdpe  should  state  on  behalf  of  which  of  the  parties  to 
the  cause  the  subpcena  is  applied  for.  A  stamp  of  5^.  should  be  impressed 
on  the  pracipe  (»).  The  subpoena  will  then  be  sealed  and  be  handed  back 
to  the  applicant  without  delay  (k).  The  party  applying  for  the  subpoena 
should  at  the  time  he  files  the  prcectpe  hand  the  subpoena  already  prepared 
into  the  registry.  In  practice,  where  the  action  is  proceeding  in  London, 
a  subpoena  is  obtained  always  from  the  principal  I'egistry,  but  it  seems  that 
instead  of  obtaining  a  subpoena  out  of  the  principal  registry  a  party  may,  if 
he  so  desires,  sue  a  subpoena  out  of  the  Central  Office  under  Order  XXXVII.> 
Part  III.  In  order  to  obtain  this  subpoena  the  plaintiff  most  deliver  and 
file  in  the  Central  Office  Apracipe  for  the  subpoena  containing  the  particulars 
required  under  Order  XXXVII.,  rule  26  (508).  Under  the  provisions  of 
this  rule  the  prcectpe  must  contain  the  names  of  the  witnesses  to  whom  the 


— ^issued  out 
of  the  Central 
Office. 


as  the  parties  choose,  appoint  pro  hdc  ri-ce 
a  shorthand  writer.  I  do  not  think  that 
was  the  intention  of  the  rule  at  aU,  and 
I  most  say  that  the  judges  of  the  Court, 
although  they  have  nothing  to  say  what- 
ever to  notes  being  taken  for  the  use  of 
the  parties,  have  something  to  say  as  to 
the  appointment  of  a  gentleman  upon 
whose  notes  their  judgments  are  to  be 
upheld  or  set  aside,  and  I  do  not  think 
there  is  any  opinion  I  have  ever  expressed 
to  clash  with  the  view  1  now  state,  namely, 
that  although  parties  are  at  liberty  to 
employ  whom  they  wish  to  take  notes  for 
them,  there  is  an  official  shorthand  writer 
appointed  and  sworn  by  the  Court  to 
take  the  notes,  and  that  on  his  notes, 
and  on  his  notes  alone,  appeals  are  to 
be  proceeded  with  and  argu^." 

(A)  The  Admiralty  Court  Act,  1840 
(3  &  4  Vict.  c.  66),  s.  9  ;  The  Admiralty 
Court  Act,  1861,  s.  21.  This  last  section 
provides  that  the  service  in  any  part  of 
Great  Britain  or  Ireland  of  any  writ  of 
subpoBna  ad  testificandum  or  suhpiBna 
duces  tecunif  issued  under  seal  of  the  Court 
of  Admiralty,  should  be  as  effectual  as  if 
the  same  had  been  served  in  England  or 
Wales.  The  section,  it  would  seem,  is 
now  to  be  construed,  at  least  so  far  as 
Admiralty  actions  are  concerned,  as  if  the 
seal  of  the  High  Court  of  Justice  had 
been  referred  to  therein  instead  of  the 
seal  of  the  High  Court  of  Admiralty.  See 
the  Judicature  Act,  1873,  s.  76;  and  it 
seems,  therefore,  to  be  unnecessary  in  an 
Admiralty  action  to  apply  for  leave  to 
serve  a  subpoena  in  Scotland  or  Ireland 
pursuant  to  17  &  18  Vict.  c.  34.  And  see 
47  k  48  Vict.  c.  61,  s.  16. 

(0  S.  C.  Fees  Order,  1884,  Nos.  6,  6 ; 
Fees  Order,  July,  1884.  As  to  the  order 
for  inspection  which  can  now  be  obtained 
instead  of  a  suhpctiui  duces  tecum,  where 
the  entries  contained  in  bankers'  books 
are  now  required  to  be  produced  in  evi- 
dence, see  the  Bankers  Books  Evidence 
Act,  1879  (42  &  43  Vict.  c.  11),  ss.  6,  7  ; 


and    In    re    MarshfiM,^    Marshfield    v. 
Hutchings,  32  Ch.  D.  499. 

(k)  Where  an  intended  witness  is 
detained  a  prisoner  in  England  or  Ire- 
land, a  writ  of  Juibeas  corpus  ad  testifi- 
eandum  may  be  obtained  to  bring  him 
before  the  Court  for  examination  at  the 
hearing  under  44  Geo.  3,  c.  102.  See  The 
Vindolandy  Law  Journal  newspaper  for 
March  16,  1878,  p.  173,  in  which  case  Mr. 
Justice  Field,  sitting  at  chambers,  after 
hesitation,  g^nted  the  writ  in  the  case  of 
a  prisoner  detained  in  a  gaol  in  Ireland 
on  a  criminal  charge,  notwithstanding 
that  no  such  writ  had  ever  before  been 
sealed  in  the  Crown  Office.  The  writ  is 
obtained  ex  parte  by  application  in  Court 
during  the  sittings,  and  at  other  times 
in  chambers :  see  Chitty's  Forms,  1883, 
pp.  332 — 334.  As  to  whether  a  judge  of 
the  Probate,  Divorce,  and  Admiralty 
Division  has  power  to  grant  it,  see  the 
Judicature  Act,  1873,  s.  76.  When  the 
writ  has  been  ordered  to  issue,  it  is  sealed 
in  the  Central  Office.  If  the  intended 
witness  is  confined  in  any  gaol,  prison,  or 
place  in  England  or  Wales,  he  may,  if  he 
IS  not  in  custody  on  civil  process,  be 
brought  up  to  be  examined  under  an 
order  or  warrant  issued  under  16  &  17 
Vict.  c.  30,  s.  9  ;  but  that  Act  does  not 
extend  to  Scotland  or  Ireland  (sect.  10). 
And  it  is  now  provided  by  the  Prison  Act. 
1898  (61  &  62  Vict.  c.  41),  s.  11  (1),  that 
a  Secretary  of  State,  on  proof  to  his  satis- 
faction that  the  presence  of  any  prisoner 
at  any  place  is  required  in  the  interest 
of  justice  or  for  the  purpose  of  any  public 
inquiry,  may  by  writing  under  his  hand 
order  that  the  prisoner  be  taken  to  that 
place.  By  the  same  section,  sub-sect.  3, 
the  expression  ** prisoner''  shall  include 
any  person  lawfully  confined  under  any 
sentence  or  under  commitment  for  trial 
or  otherwise.  As  to  writs  of  habeas 
corpus  ad  testificandwni  where  the  in- 
tended witness  is  in  custody  on  civil  pro- 
cess, or  confined  as  a  lunatic,  see  Chitty's 
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District 
registry 
subpoena. 

Service  of 
subpoena. 


subpoena  is  to  be  directed  (Q.  The  prcuipe  for  the  subpoena  should  also 
contain  the  name  or  firm,  and  the  place  of  business  or  residence  of  the 
solicitor  intending  to  sue  out  the  subpoena,  and  where  such  solicitor  is 
agent  only,  then  also  the  name  or  firm  and  place  of  business  or  residence  of 
the  principal  solicitor  (m).  The  subpoena  is  prepared  by  the  solicitor  suing 
it  out,  and  on  its  being  taken  to  the  Central  Office,  together  with  the  prctc^e 
impressed  with  the  proper  stamp,  will  be  there  sealed  by  the  proper  officer. 
The  subpoena  issued  out  of  the  Central  Office  is  given  under  the  seal  of  the 
High  Court  of  Justice,  and  the  names  of  any  number  of  witnesses  may  be 
inserted  in  a  suhpana  ad  test^kandumy  but  no  more  than  the  names  of  three 
persons  may  be  included  in  a  suhpcma  duces  tecum  (n).  If  the  subpoena  is 
directed  to  one,  two,  or  three  witnesses,  the  prcuipe  must  be  impressed  with 
a  stamp  of  58.  If  the  subpoena  is  a  subpcma  ad  test^Uandum,  and  is 
directed  to  more  than  three  witnesses,  the  prceeipe  should,  it  would  seem, 
bear  an  additional  stamp  of  be.  for  each  one,  two,  or  three  additional  names 
inserted  in  it  {o). 

If  the  action  is  pending  in  a  district  registry,  subpoenas  can  be  obtained 
there. 

The  service  of  the  subpoena  is  eflFected  by  delivering  a  copy  of  the  subpoena 
and  of  the  indorsement  thereon,  and  at  the  same  time  producing  the 
original  writ  (p).  The  service,  in  order  to  be  valid,  must  be  made  within 
twelve  weeks  after  the  teste  of  the  subpoena  {q). 


Sect.  III.— WrUtm  Proofs, 

Examination        A  witness  may  be  orally  examined,  and  his  depositions  reduced  into 
^utofcOTrt.    writing  before  the  Admiralty  registrar  or  the  assistant  Admiralty  registrar  (r) 


Archbold*s  Practice,  1885,  vol.  i.  p.  567  ; 
Jenhs  V.  DiUmiy  76  L.  T.  691.  Where 
a  witness  has  been  brought  up  by  habeas, 
and  the  hearing  is  postponed,  a  new  writ 
may  be  directed  by  the  Court  or  a  judge 
to  issue  without  payment  of  any  fee. 
Order  XXXVI.,  rule  36  (459).  For  the 
form  of  the  writ,  see  Order  XXXV 11., 
rule  27  (609)  ;  Rules  of  1883,  Appendix  J.. 
No.  2. 

(V)  In  the  interval  between  the  suing 
out  and  service  of  any  subpoena,  the  party 
suing  out  the  same  may  correct  any  error 
in  the  names  of  parties  or  witnesses,  and 
may  have  the  writ  of  subpoena  resealed 
upon  leaving  a  corrected  jrrcBclpe  of  such 
subpoena  marked  with  the  words  "  altered 
and  resealed,"  and  signed  with  the 
address  of  the  solicitor  suing  out  the 
same.    Order  XXXVII.,  rule  31  (613). 

(m)  OrderXXXVII.,rule26  (608).  See 
Appendix  G.,  Rules  of  1883,  Form  No.  21. 

(n)  Order  XXXVII.,  rule  29  (511) ; 
lb.,  rule  30  (612).  Forms  of  wnts  of 
subpoena,  which,  with  such  variations  as 
circumstances  may  require,    are   to    be 


followed,  are  printed  in  Appendix  J.  of 
the  Rules  of  1883.  A  party  suing  out  a 
subpasna  duces  tecum  is  at  liberty  to  sue 
out  a  separate  subpoena  for  each  person. 
Order  XXXVII.,  rule  30  (612). 

((/)  S.  C.  Fees  Order,  1884,  No.  5  ;  Fees 
Order,  July,  1884. 

(^)  Order  XXXVII.,  rule  82  (514). 
With  regard  to  persons  who  have  already 
made  an  affidavit  in  a  cause  or  matter,  it 
is  provided  by  Order  XXXVII.,  rule  20 
(602)  (which  also  provided  for  the  issue  of 
subpoenas  to  require  the  attendance  of 
persons  before  any  officer  of  the  Court 
or  any  person  appointed  to  examine 
witnesses),  that  any  such  person  is  bound 
on  being  served  with  a  subpoena  to  attend 
for  cross-examination  before  any  person 
taking  an  examination  in  such  cause  or 
matter.  Affidavits  filed  for  the  purpose 
of  proving  the  service  of  a  subpoena  upon 
any  defendant  must  state  when,  where, 
how,  and  by  whom  such  service  was 
effected.    Order  XXXVII.,  rule  33  (515). 

iq)  7ft.,rule34(516). 

(r)  See  24  Vict.  c.  10,  s.  25. 
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before  one  of  the  examiners  in  Admiralty  («),  or  before  a  commis- 
sioner appointed  under  a  commission  for  the  examination  of  witnesses. 
The  Liverpool  district  registrar,  appointed  in  1870  under  the  Liverpool 
Admiralty  District  Registrars  Act,  1870  (/),  had  and  exercised  the  same 
powers  of  examining  witnesses  as  the  Admiralty  itgistrar  (w),  and  any 
successor  to  him,  appointed  under  the  same  Act,  would  seem  to  have  the 
same  power.  There  are  several  examiners  in  Admiralty  resident  in  London, 
and  where  the  witnesses  can  be  produced  for  examination  there,  it  is 
generally  convenient  to  have  the  examination  taken  before  one  of  them. 
The  district  registrars  appointed  under  the  Judicature  Acts  have  apparently 
the  same  powers  of  taking  depositions  that  the  Admiralty  registrar  and 


(#)  In  former  times  the  registrar  of  the 
•Court  of  Admiralty,  or  one  of  the  surro- 
gates of  the  judge,  always  took  the  depo- 
sitions ;  but  of  late  years  this  has  become 
impossible,  and  examiners  and  commis- 
sioners are  now  appointed.  Strictly 
speaking,  they  act  as  deputies  of  the 
registrar.  The  Admiralty  CJourt  Act, 
1840  (3  &  4  Vict.  c.  66,  s.  8),  provides 
that  the  Court  of  Admiralty  may  issue 
•one  or  more  special  commissions  to  some 
person,  being  an  advocate  of  the  Court  of 
Admiralty  of  not  less  than  seven  years' 
standing,  or  a  barrister-at-law  of  not  less 
than  seven  years'  standing,  to  take  evi- 
dence by  word  of  mouth  upon  oath,  which 
every  such  commissioner  is  empowered 
by  the  Act  to  administer  at  such  time  or 
times,  place  or  places,  and  as  to  such 
fact  or  facts,  and  in  such  manner,  order, 
and  course,  and  under  such  limitations 
and  restrictions,  and  to  transmit  the  same 
to  the  registry  of  the  Court,  in  such  form 
.and  manner  as  in  and  by  the  commis- 
sion shall  be  directed ;  and  that  such 
■commissioner  shall  be  attended,  and  the 
witnesses  shall  be  examined,  cross-exa- 
mined, and  re-examined  by  the  parties, 
their  counsel  or  agents,  if  such  parties  or 
•either  shall  think  fit  to  do  so.  The  3  &  4 
Vict.  c.  66,  8.  9,  provides  that  the  registrar 
may,  with  the  approbation  of  the  judge, 
appoint  such  and  so  many  proctors  of  the 
•Court  of  Admiralty  as  may  be  deemed 
necessary  to  be  ea^aminers.  The  above- 
mentioned  sections  must  now  be  read  as 
applying  to  the  Admiralty  Division  of  the 
High  Court  of  Justice,  instead  of  to  the 
■Court  of  Admiralty.  Judicature  Act,  1 873, 
8.  76.  The  Admiralty  Court  Act,  1854  (17 
&  18  Vict.  c.  78),  s.  6  [now  repealed,  with 
savings,  by  55  &  56  Vict.  c.  19],  declared 
that  it  should  not  be  necessary  to  sue  out 
any  commission  for  the  examination  of  any 
witnesses  in  any  matter,  suit,  or  proceed- 
ing in  the  Court  of  Admiralty  ;  and  any 
examiner  appointed  by  order  of  the  Court 
should  have  the  like  power  of  administeiing 
oaths  as  commissioners  appointed  under 
commissions  issued  by  the  Court  of  Admi- 
ralty for  the  examination  of  witnesses. 

The  Admiralty  Court  Act,  1861,  s.  28, 

grovides  that  any  advocate,  barrister-at- 
iw,  proctor,  attorney,  or  solicitor  may 


be  appointed  an  examiner  of  the  Court  of 
Admiralty.  The  powers  of  the  examiners 
appointed  under  these  provisions  were 
not  affected  by  the  rules  contained  in  the 
1st  schedule  to  the  Judicature  Act, 
1875  :  and  it  does  not  seem  that  the 
jurisdiction  they  possess  has  been  modified 
or  interfered  with  in  any  way  by  the 
Rules  of  Court  now  in  force.  Examiners 
have  been  appointed  by  the  Lord  Chan- 
cellor to  perform  the  duties  formerly 
performed  by  the  Chancery  examiners, 
and  to  take  examinations  de  bene  ejise  in 
actions  in  the  King's  Bench  Division ; 
but  it  has  been  intimated  that  they  are 
not  to  act  as  examiners  in  Admiralty 
actions.  fc>ee  Order  XXX VIL,  rules  39— 53 
(620a— 520p)  [R.  S.  C,  February,  1884  ; 
October,  1884,  rides  7, 8,  9, 10  ;  December, 
1886,  rule  12  ;  December,  1888,  rules  7,  8  ; 
January,  1901,  rules  8,  9],  the  first  of 
which  rules  is  as  follows  :  "  The  exa- 
mination of  any  witness  or  person 
ordered  to  be  taken  under  rules  1  and 
5  of  this  Order  shall  in  any  cause  or 
matter  in  any  Division  of  the  High  Court, 
unless  the  Court  or  a  judge  shall  other- 
wise direct,  be  taken  before  one  of  the 
examiners  of  the  Court ;  j/roi'ided  tJuU 
nothing  in  thejtfi  Rulen  shall  interfere 
with  the  practice  «*  to  examinations  in 
Admiralty'^ 

All  those  members  of  the  College  of 
Advocates  who  are  entitled  to  practise  as 
surrogates  of  the  Court  of  Arches  were, 
by  sect.  2  of  the  Admiralty  Court  Act, 
1840,  made  surrogates  of  the  Court  of 
Admiralty  ;  and  by  virtue  of  the  76th 
section  of  the  Judicature  Act,  1873,  it 
would  seem  that  in  Admiralty  actions 
they  may  act  as  surmgates  of  the  judges 
of  the  Probate,  Admiralty,  and  Divorce 
Division  sitting  in  Admiralty.  See  also 
the  Admiralty  Court  Act,  1854  (17  &  18 
Vict.  c.  78),  s.  12  ;  and  The  Victor^  Lush. 
73.  Dr.  Tristram  is  now  (1902)  appa- 
rently the  only  practising  surrogate  of 
the  Arches  Court,  who  was  a  member  of 
the  College  of  Advocates. 

(0  33  &  34  Vict.  c.  46,  ss.  3,  8 
[repealed,  but  with  savings,  by  46  &  47 
Vict.  c.  39]. 

(«)  See  supra ^  p.  282. 
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Admiralty  assistant  registrar  have ;  bat  no  practice  can  be  considered  as 
settled  with  respect  to  the  examination  of  witnesses  before  the  district 
registrars  so  appointed  (x). 

Order  XXXVII.,  Part  II.  (rules  5—25),  of  the  Rules  of  1883,  contains 
provisions  regulating  the  examination  out  of  Court  of  witnesses  in  actions, 
and  with  regard  to  the  admission  at  the  hearing  of  the  evidence  of  the  wit- 
nesses so  examined.  These  rules,  however,  are  not  in  practice  required  to  be 
followed  in  Admiralty  actions  (y).  Evidence  taken  before  the  Admiralty 
registrar,  assistant  registrar,  or  Liverpool  district  registrar  appointed 
under  the  Liverpool  District  Registrars  Act  of  1870  (33  &  34  Vict.  c.  45), 
or  before  an  examiner  or  commissioner,  has  always  been  regarded  as 
admissible  as  evidence  in  the  suit  for  all  the  purposes  for  which  the  same 
evidence  if  it  had  been  taken  before  the  judge  orally  in  Court  would  have 
been  admissible  (z).  It  was  never  necessary  that  proof  should  be  adduced 
at  the  hearing  of  such  actions  that  the  witnesses  examined  by  deposition 
were  out  of  the  jurisdiction  or  unable  to  attend  the  hearing.  It  was, 
however,  always  open  to  any  party  in  the  action  to  apply  to  the  Court  or 
a  judge  to  order  that  a  witness  who  had  made  a  deposition  in  the  action 
should  attend  for  examination  vivd  voce  at  the  hearing.  In  the  result  it 
would  seem  that  it  was  not  intended  to  alter  the  practice  in  Admiralty 
actions,  and  indeed  since  October,  1883,  in  all  such  actions  in  which  witnesses 
have  been  examined  out  of  Court,  the  old  practice  has  been  followed  (a). 


(a;)  See  the  Judicature  Act,  1873,  s.  62, 
which  provides  that  the  district  registrars 
of  the  High  Court  shall  have  power  to 
administer  oaths  and  perform  such  other 
duties  in  respect  of  any  proceedings  in 
the  High  Court  or  in  the  Court  of  Appeal 
as  may  be  assigned  to  them  from  time  to 
time  by  rules  of  Court  or  by  any  special 
order  of  the  Court.  See  also  supra, 
p.  254,  n.  (w). 

(y)  Of  these  rules,  iniles  5  to  9  inclusive 
and  rules  17  and  18  are  derived  from 
1  Will.  4,  c.  22,  which  up  to  the  com- 
mencement of  the  Judicature  Act,  1873, 
only  applied  to  the  Courts  of  Common 
Law ;  and  rules  10  to  16  inclusive  are 
adopted  from  the  Improvement  of  Juris- 
diction of  Equity  Act  (15  &  16  Vict.  c.  86). 
No  reference  is  made  in  these  rules  to  the 
provisions  regulating  the  mode  of  taking 
evidence  contained  in  the  Admiralty  Court 
Acts,  1840, 1854,  and  1861  (3  &  4  Vict.  c.  66, 
17  &  18  Vict.  c.  78,  and  24  Vict.  c.  10), 
which  have  not  been  repealed,  or  to  the 
practice  founded  upon  these  statutes 
which  was  in  force  in  the  Admiralty 
Division  previously  to  October,  1883. 
In  these  circumstances  the  question 
arises  whether  or  not  it  is  still  open  to 
the  parties  in  Admiralty  actions,  in  pur- 
suance of  the  provisions  contained  in  the 
above-mentioned  sections  of  the  Admiralty 
Court  Acts,  to  examine  their  witnesses 
before  the  Admiralty  registrar,  or  before 
a  district  registrar  or  an  examiner  or 
commissioner  under  the  powers  conferred 
by  those  sections,  and  in  the  mode  and 


manner  in  use  in  the  Admiralty  Division 
before  the  Rules  of  1883  came  into  force. 
Part  II.  of  Order  XXXVII.  could  not  have 
been  intended  to  supersede  the  practice 
prevailing  in  Admiralty.  The  order  for 
a  commission,  referred  to  in  Order 
XXXVII.,  rule  6  (488),  is  obviously 
only  applicable  to  a  commission  to  be 
issued  out  of  the  Central  Office,  which  is 
altogether  different  from  the  commission 
in  Appendix  J.  of  the  same  rules,  No.  14, 
to  be  issued  from  the  Admiralty  Registry 
and  to  be  returned  there.  Rule  1 1  of  the 
same  Order  is  inconsistent  with  sect.  8  of 
the  Admiralty  Court  Act,  1840,  and  with 
the  form  of  commission  issued  out  of  the 
Central  Office.  Rules  13, 14, 16,  all  require 
proceedings  to  be  filed  in  the  Central 
Office,  while  according  to  the  present 
practice  all  Admiralty  proceedings  are 
filed  either  in  the  Admiralty  Registry  or 
in  the  district  registries.  [See  Order 
XXXVIII.,  rule  10,  which  requires  that 
every  proof  filed  in  Admiralty  actions 
shall  be  filed  in  the  Admiralty  Registry.] 

(r)  See  also  sect.  20  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868 
(31  &  32  Vict.  c.  71),  introducing  a  similar 
practice  in  the  County  Courts  having 
Admiralty  jurisdiction. 

{a)  See  The  Knutsford,  [1891]  P.  219. 
The  Admiralty  practice  referred  to  in  the 
text  dates  from  the  time  when  written 
evidence  extracted  from  the  Admiralty 
Registry  was  the  only  evidence  in  use  in 
suits  in  the  High  Court  of  Admiralty  ; 
and  the  introduction  of   oral   evidence 
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The  practice  thaa  preyailing  in  Admiralty  actions  is  as  follows  : — Where  Examination 
it  has  been  determined  by  the  order  of  a  Court  or  a  judge,  or  by  the  _before 
consent  of  the  solicitors,  that  the  witnesses,  or  any  of  them,  shall  be  whom  and 
examined  out  of  Court,  the  witnesses  to  be  so  examined  may  without  any  tiSken.^^ 
further  order  be  produced  before  any  Admiralty  examiner  (b)  within  three 
miles  of  the  General  Post  Office  (r).  The  solicitor  producing  the  witnesses 
should  make  an  appointment  with  an  examiner,  fixing  the  time  and  place 
of  examination,  and  twenty-four  hours  at  least  before  the  time  fixed  for 
the  examination  should  serve  a  notice  upon  the  adverse  solicitor,  stating  the 
title,  number,  and  folio  of  the  cause,  the  name  and  address  of  each  of  the 
witnesses,  the  name  of  the  examiner  (^),  the  name  of  the  interpreter  if 
any,  and  the  day,  hour,  and  place  appointed  for  the  examination.  A  copy 
of  the  notice  served  on  the  adverse  solicitor  should  be  left  with  the 
examiner.  But  where  a  witness  is  to  be  examined  before  an  examiner,  at 
a  greater  distance  than  three  miles  from  the  General  Post  Office,  London, 
an  order  of  the  Court  or  a  judge  should  be  obtained.  The  order  names  the 
examiner  before  whom  the  examination  is  to  be  taken,  and  fixes  the  time  and 
place  for  the  examination,  or  directs  the  examination  to  be  taken  before  a 
district  registrar.  Where  the  examination  is  to  be  taken  before  an  Admiralty 
examiner,  an  office  copy  of  the  order  should  be  obtained  from  the  registry,  and 
taken  to  the  examiner  as  his  warrant  for  proceeding  with  the  examination. 

If  it  is  not  convenient  to  produce  the  witnesses  before  one  of  the  Commiasion 
Admiralty  examiners,  or  before  a  district  registrar,  application  should  be  ^orexami- 
made  by  the  solicitor  of  the  party  for  an  order  under  Order  XXXVII.,  witnesses, 
rule  1  (483),  for  the  examination  of  the  witnesses  before  a  special  com- 
missioner (0).    The  judge,  on  making  the  order,  will  nominate  some  fit 
person  to  act  as  examiner  or  commissioner,  and,  if  he  orders  a  commission 
to  issue,  will  fix  the  time  and  place  for  opening  the  commission.     In  cases 
where  a  commission  has  been  ordered  to  issue,  the  solicitor,  having  obtained 
the  order,  should  file  in  the  registry  a  prcecipe/or  a  r&mmisaion.   The  proRcvpe 
should  in  London,  Liverpool,  and  Manchester  cases  be  impressed  with  a 
stamp  of  15«.,  and  should  state  the  name  of  the  commissioner  and  the  time  Stamps. 
and  place  appointed  for  opening  the  commission.   It  should  be  filed  with  the 


under  the  Admiralty  Court  Statutes  in 
fact  left  the  practice  then  existing  un- 
touched except  so  far  as  that  cases  might 
as  an  altematiyo  mode  of  procedure  be 
tried  on  oral  evidence. 

(A)  A  fee  of  5*.  is  payable  on  every 
memorandum  of  appointment  for  an  ex- 
amination to  be  taken  before  an  examiner 
of  the  Court.  S.  C.  Fees  Order,  Jan., 
1884,  No.  48.  In  actions  proceeding  in 
London  or  Liverpool  this  fee  is  payable 
by  adhesive  stamps,  which  may  be  affixed 
to  the  memorandum.  Fees  Order,  July, 
1884. 

[c)  Where  the  solicitors  have  by  agree- 
ment in  writing  agreed  that  the  witness 
should  be  examined  within  three  miles  of 
the  General  Post  Office,  before  one  of  the 
regular  examiners,  and  such  agreement 
has  been  duly  filed  pursuant  to  Order 
LIL,  rule  23  (718),  it  would  seem  that  the 


examination  may  take  place  without  any 
formal  order. 

(d)  It  would  of  course  be  irregular  to 
have  the  examination  taken  before  an 
examiner  who  is  a  solicitor  in  the  cause, 
or  in  partnership  with  a  solicitor  in  the 
cause. 

(e)  The  Court  or  a  judge  may  issue 
letters  of  request  to  examine  witnesses  in 
lieu  of  a  commission.  See  R.  S.  C,  Oct., 
1884,  rule  6  [Order  XXXVII.,  rule 6  (a)]  ; 
and  Forms  1  and  2  in  the  Appendix  to 
the  same  Rules  [R.  S.  C,  1883,  Appen- 
dix K.,  Forms  S7a  and  37b]  ;  and  see  the 
Evidence  by  Commission  Act,  1885  (48  ft 
49  Vict.  c.  74).  According  to  the  practice 
of  the  Admiralty  Court  prior  to  the 
passing  of  the  Judicature  Acts,  a  com- 
mission for  the  examination  of  witnesses 
in  England  was  commonly  directed  to 
some  member   of    the    legal  profession, 
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usual  minute.  At  the  same  time  a  printed  fonn  of  commission  (/)» bearing 
an  impressed  stamp  of  1/.,  should  be  left  in  the  registry  (^).  Tbeoom- 
mission  is  pi'epared  in  the  registry,  and  is  issued  as  soon  as  it  can  be  filled 
up  and  examined,  without  any  delay.  It  is  issued  under  the  seal  of  the 
Court,  and  is  addressed  to  the  commissioner.  The  commission  names  the 
action  in  which  the  witnesses  are  to  be  examined,  and  authorizes  the  com- 
missioner, in  the  presence  of  the  solicitors  in  the  action,  or  in  the  presence 
of  their  substitutes,  or  otherwise,  notwithstanding  the  absence  of  either  of 
them,  to  swear  the  witnesses  who  shall  be  produced  before  him  for  examina- 
tion in  the  cause  (A),  and  cause  them  to  be  examined  and  their  depositions 
to  Ibe  reduced  into  writing ;  and  commands  him,  upon  the  examination 
being  completed,  to  transmit  the  depositions  and  the  whole  proceedings, 
together  with  his  commission,  to  the  registry  (/). 

A  subpoena  to  compel  the  attendance  of  any  witness  before  the  examiner 
or  commissioner,  in  any  part  of  Great  Britain  or  Ireland,  will  be  granted 
on  application  at  the  principal  r^istry(i),  and  is  obtained  in  the  same 
manner  as  a  subpoena  to  compel  the  attendance  of  a  witness  before  the 
judge  {k),  but  it  is  not  usual  to  take  out  a  subpoena  unless  there  is  reason 
to  suppose  that  a  witness  will  not  attend  voluntarily. 

The  examination  is  conducted  in  the  same  way,  whether  it  is  held  before 
one  of  the  Admiralty  examiners  or  before  a  commissioner  (/)•  When  neces- 
sary, the  examiner  or  commissioner  may  adjourn  the  proceedings.  If  the 
party  producing  the  witnesses  attends  with  his  witnesses  at  the  time  and 
place  appointed,  and  the  adverse  party  refuses  or  neglects  to  attend,  the 
examiner  or  commissioner  may,  notwithstanding,  if  he  think  fit,  allow  the 
examination  to  proceed  (m).    The  examiner  or  commissioner  administers 


frequently  to  a  commissioner  to  administer 
oaths  in  Admiralty.  The  rules  now  in 
force  do  not  state  in  what  cases  a  com- 
mission shall  issue.  When  the  commission 
is  for  the  examination  of  witnesses  out  of 
England,  it  may  be  directed  to  one  of  the 
official  persons  named  in  the  8th  section 
of  the  Admiralty  Court  Act,  1854  (see 
nupra^  p.  426,  n.  (*)),  or  to  any  other  peraon 
the  judge  may  think  fit.  It  is  sometimes 
convenient  to  have  two  persons  appointed 
commissioners,  and  to  have  the  com- 
mission drawn  up  in  a  form  authorizing 
either  of  them  to  act  under  it. 

(/)  A  form  of  commission  applicable 
to  Admiralty  actions  is  contained  in 
Appendix  J.  to  the  Rules  of  1883,  No.  14. 
See  the  Admiralty  Court  Act,  1840  (3  & 
4  Vict.  c.  65),  s.  8.  The  commission  does 
not  require  the  witnesses  to  be  examined 
on  written  interrogatories,  and  it  allows 
of  the  examination  of  the  witnesses  in  the 
absence  of  either  party.  As  to  when  a 
commission  will  or  will  not  be  granted, 
see  Tfie  M.  Moj-ham,  1  P.  D.  107 ; 
Amwur  v.  Walkar,  25  Ch.  D.  673. 

(j)  S.  C.  Fees  Order,  Jan.,  1884,  No.  16; 
Fees  Order,  July,  1884. 

(A)  Order  XXXVII.,  rule  19  (501), 
provides  that  any  officer  of  the  Court  or 
other  person  directed  to  take  the  exami- 
nation of    any  witness  or  person    may 


administer  oaths.  See  the  Commissioiiei> 
for  Oaths  Act,  1889  (52  Vict,  c  10),  s.  i 

(f)  A  party  in  an  Admiralty  action  in 
London  may,  it  seems,  sue  a  subpoena  oct 
of  the  Central  Office  (see  Order  XXXVIU 
rule  20  (502)) ;  but  it  is  the  pracdoe  to 
apply  in  the  princiiwd  registry  for  anr 
subpoena  which  may  be  required. 

(k)  See  sttprOf  p.  423.  It  seems  that 
a  commissioner  appointed  under  the  Ad- 
miralty Court  Act,  1840.  may  himadf 
grant  a  subpoena.  3  &  4  Vict,  c  65,  a.  9. 
Any  person  disobeying  any  snbpceoa 
issued  out  of  the  principal  registry,  or  by 
a  commissioner,  is  guilty  of  a  cootempL 
3  &  4  Vict.  c.  65,  s.  9. 

(Z)  Sometimes,  under  the  former  prac- 
tice, an  office  copy  of  the  pleadings  was 
obtained  for  the  use  of  the  exmmiDer  or 
commissioner,  in  order  that  he  va^ 
know  what  were  the  matters  in  iasoe  in 
the  cause.  It  was  also  the  pxikctioe  «f 
some  of  the  examiners  in  I»ndon  to  <]kftam 
from  the  registry  the  original  pleadiap. 
which  were  under  the  former  piactaoe 
filed  there.  This  was  a  remnant  of  tfat 
old  practice,  according  to  which  witD0M» 
were  examined  to  the  pleadings. 

(/»)  See  the  form  of  commission.  Appen- 
dix J.,  R.  S.  C,  1883,  Form  Xa  14  :  anl 
3  &  4  Vict.  c.  65,  8.  8. 
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the  usual  oath  to  each  witness  (n),  and  when  it  is  necessary  to  employ  an 
interpreter,  he  administers  the  proper  oath  to  the  interpreter.  The  exami- 
nation-in-chief, cross-examination,  and  re-examination  of  the  witnesses  (o) 
are  generally  conducted  on  behalf  of  the  respective  parties  by  their  counsel 
or  solicitors.  In  any  case  the  examiner  or  commissioner  may  put  any 
question  to  the  witnesses  for  the  purpose  of  eliciting  the  truth  as  to  him 
^all  seem  fit  (/?). 

Under  the  practice  in  use  previously  to  the  coming  into  operation  of  the  Shorthand 
Judicature  Act,  1873,  and  up  to  the  coming  into  operation  of  the  Rules  of  ^"*^- 
1883,  the  judge  might,  on  the  application  of  either  solicitor  in  the  action, 
but  at  the  expense  in  the  first  instance  of  the  party  on  whose  behalf  the 
application  was  made,  direct  the  evidence  of  the  witnesses  to  be  taken  down 
by  a  shorthand  writer  or  reporter.    The  shorthand  writer  or  reporter  was 
sworn  faithfully  to  report  the  evidence  ;  and  a  transcript  of  his  notes, 
certified  by  him  to  be  correct,  was  admitted  to  prove  the  oral  evidence  of 
the  witnesses.    This  was  found  to  be  such  a  convenient  and  expeditious 
mode  of  having  the  evidence  taken  down,  that  in  practice  it  was  almost 
universally  adopted  (^).     It  would  seem  that  this  practice  has  not  been 
interfered  with  by  the  Rules  of  Court  now  in  force,  and  in  Admiralty 
actions  the  evidence  is  usually  still  taken  down  by  a  shorthand  writer  in 
the  presence  of  the  examiner  or  commissioner,  as  before  the  Rules  of  1883 
came  into  operation,  and  a  transcript  of  such  evidence,  certified  by  the 
shorthand  writer,  is  apparently  admissible  to  prove  the  evidence  of  the 
witnesses  (r).    If  a  shorthand  writer  is  not  employed  to  take  down  the  Bxsminer's 
evidence,  the  examiner  or  commissioner  himself  takes  down  the  evidence  andcommis- 
in  a  narrative  form,  and  when  the  examination  of  any  witness  is  completed,  certificate, 
he  reads  over  the  deposition  to  the  witness,  who  is  thereupon  required  to 
sign  the  same  ;  the  examiner  or  commissioner  then  certifies  at  the  foot  of 
the  deposition  that  it  has  been  read  over  audibly  and  distinctly  to  the 


(»)  *'  If  any  person  called  as  a  witness, 
or  required  or  desiring  to  make  an  affi- 
davit or  deposition,  shall  refuse  or  be 
unwiUing  from  alleged  conscientious 
motives  to  be  sworn,  it  shaU  be  lawful 
for  the  examiner  or  commissioner,  upon 
being  satisfied  of  the  sincerity  of  such 
objection,  to  permit  such  person  instead 
of  being  sworn  to  make  his  or  her  solemn 
affirmation  or  declaration,  which  shall  be 
of  the  same  effect  as  if  sach  person  had 
taken  an  oath.*'  The  Common  Law  Pro- 
cedure Act,  1854,  ss.  20,  103.  See  82  k  33 
Vict.  c.  68,  s.  4  ;  33  &  34  Vict.  c.  49, 
8.  1,  providing  for  witnesses  who  have  no 
religious  belief.  The  term  "  oath,"  when 
used  in  the  R.  S.  C,  1883.  ordinarily 
includes  solemn  affirmation  and  statutory 
declaration.  The  Judicature  Act,  1873, 
s.  100 ;  Order  LXXI.,  rule  1  (1041). 

(o)  3  &  4  Vict.  c.  65,  s.  8.  See  Order 
XXXVII.,  rule  11  (493);  and  Order 
XXXVII.,  rule  22  (504),  sanctioning  the 
practice  as  to  cross-examination  and  re- 
examination of  the  witnesses  in  cases 
under  those  rules. 

Cp)  Order  XXXVII.,  rule  12  (494), 
provides  that  in  cases  under  that  rule  the 


examiner  may  put  any  question  as  to  the 
meaning  of  any  answer  or  as  to  any 
matter  arising  in  the  course  of  the 
examination. 

(^)  But  it  was  usual  in  practice  to  dis- 
pense with  the  formality  of  an  application 
to  the  judge. 

(r)  It  is  frequently  the  custom  for  the 
parties  to  consent  to  the  evidence  being 
taken  down  in  shorthand,  and  that  the 
transcript  of  the  shorthand  notes  should 
be  admissible  to  prove  the  evidence  of 
the  witnesses,  but  it  is  submitted  that, 
having  regard  to  the  established  practice, 
the  consent  of  the  parties  is  not  necessary. 
The  transcript  of  the  shorthand  writer's 
notes  is  not  usuallv  read  over  to  the 
witness,  but  is  certified  by  the  shorthand 
writer  and  the  examiner  as  correct,  and 
returned  into  the  registry  in  the  usual 
way.  If  a  mistake  has  been  made  by  the 
shorthand  writer  in  transcribing  his  notes 
of  the  evidence,  on  an  application  made 
by  the  party  aggrieve<l  to  the  judge  in 
Court,  the  Court  will  make  an  order  for 
the  transcript  to  be  taken  off  the  file  and 
returned  to  the  examiner  for  amendment. 
The  Knvtsford,  [1891]  P.  219. 
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Objections 
to  questions. 


Fees. 


Affidavits. 


witness,  and  that  he  has  acknowledged  the  same  to  be  true.  If  the  witnesA 
refhse  to  sign  his  deposition,  the  examiner  or  the  commissioner  shoold 
certify  at  the  foot  of  the  deposition  that  the  witness  has  so  refosed,  and 
that  the  deposition  is  in  accordance  with  the  evidence  given  by  the  witness  ; 
and  the  deposition  of  the  witness  may  thereupon  be  used  at  the  hearing  of 
the  cause.  If  any  question  put  to  a  witness  is  objected  to,  the  ques- 
tion and  answer  should  be  written  down  separately,  and  a  note  made 
of  the  objection.  Any  special  matter  arising  in  the  course  of  the 
examination  may  be  set  forth  in  the  return  made  by  the  examiner  or 
commissioner  (i). 

The  fees  to  be  taken  by  the  Admiralty  registrar,  assistant  Admiralty 
registrar,  and  district  r^istrars  are  r^ulated  by  the  Order  as  to  Supreme 
Court  Pees  of  January,  1884(0.  The  Admiralty  examiners  and  any 
special  conmiissioners  appointed  by  the  Court  are  apparently  entitled  to 
take  for  their  own  use  the  fees  authorized  to  be  taken  by  the  2nd  schedule 
as  to  fees  annexed  to  the  Order  in  Council  of  the  29th  of  November,  1859, 
approving  the  Admiralty  Court  Rules  of  1869  («). 

Affidavits. — Upon  any  motion,  petition,  or  summons,  evidence  may  be 
given  by  affidavit ;  but  the  Court  or  a  judge  may,  on  the  application  of 
either  party,  order  the  attendance  for  cross-examination  of  the  person 
making  any  such  affidavit  {x). 


(*)  Order  XXXVII.,  rule  12  (494). 

(*)  The  fees  appointed  by  the  8.  C. 
Fees  Order  of  January,  1884,  to  be  taken 
by  the  registrar  and  assistant  registrar, 
the  district  registrars,  and  other  officers 
of  the  Ck)urt,  paid  wholly  or  partly  out  of 
public  moneys,  for  examining  witnesses 
vird  roce^  are  as  follows  : — 

On  every  witness  sworn  and  examined 
by  an  officer  of  the  Court  in  his  office, 
unless  otherwise  proyided,  including  oath, 
for  each  hour  or  part  of  an  hour,  10«. 

On  an  examination  of  witnesses  by  any 
such  officer  away  from  the  office  (in  addi- 
tion to  reasonable  travelling  and  other 
expenses),  per  day,  3^. 

The  officer  may  require  a  deposit  of 
stamps  on  account  of  fees,  and  a  deposit 
of  money  on  account  of  expenses  which 
may  probably  become  payable,  beyond 
any  amount  paid  for  fees  and  expenses 
upon  the  examination,  and  the  officer  or 
his  clerk  taking  such  deposit  shall  there- 
upon make  a  memorandum  thereof,  and 
deliver  the  same  to  the  party  making  the 
deposit. 

The  officer  may  also  require  an  under- 
taking in  wi-iting  to  pay  any  further  fees 
and  expenses  which  may  become  payable 
beyond  the  amount  so  paid  and  deposited. 
8.  C.  Fee%  Order ^  January y  1884,  No%,  49, 
50,  51. 

These  fees  are,  in  London  and  Liverpool 
cases,  to  be  denoted  by  adhesive  stamps 
affixed  to  the  deposition  or  the  memo- 
randum of  appointment  for  the  examina- 
tion.   Fees  Order,  July,  1884. 

{\i)  «ee  Order   LXV.,  rule  27  (1002), 


par.    37.    The    fees  in  questio 
follows : 

1.  For    examining     witnesses 

mrSi,  voce  on  a  pleading, 
according  to  the  length  of 
time  occupied,  per  day 

2.  If    the    examination    takes 

place  at  a  greater  distance 
than  three  miles  from  the 
General  Post  Office,  Lon- 
don, the  examiner  or  com- 
missioner will  be  entitled, 
in  addition,  to  his  proper 
and  reasonable  expenses 
for  travelling,  boaro,  and 
maintenance. 

3.  For  drawing  and  engrossing 

a  return  of  the  witnesses 
examined  in  London  . 

4.  For  drawing  and  engrossing 

a  return  of  the  witnesses 
examined  under  a  commis- 
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As  to  the  fees  to  be  taken  by  the 
examiners  of  the  Court  appointed  to  act 
under  the  provisions  of  Oraer  XXXVIL, 
rule  39  (520a)  [R.  S.  C,  December,  1888, 
rule  71.  See  Order  XXXVIL,  rule  51 
(520m)  [R.S.C.,  December,  1885,  rule  12]. 

(a?)  Order  XXXVIIL,  rule  1  (621). 
The  Court  has  a  discretion  whether  it 
will  or  will  not  make  the  order.  Za 
Trinidad^  Limited  v.  Browne^  36  W.  R. 
138  ;  Stratus  v.  Goldsohmidty  8  Times 
L.  R.  239.  See  also  Order  XXXVIL, 
rule  2  (484),  next  note,  and  supra^  p.  422. 
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In  default  actions  m  rem,  and  in  references  in  Admiralty  actions,   Evidenceon 
evidence  may  be  given  by  affidavit  (y).  certaiT^s^ts. 

In  actions  of  limitation  of  liability,  where  the  defendant  only  puts  the 
plaintiff  to  proof  of  his  case,  without  raising  any  special  defence,  the  course 
of  practice  is  for  the  entire  evidcDce  in  the  cause  to  be  given  on  affidavit  (2:). 
Moreover,  in  other  contested  Admiralty  actions  there  are  certain  matters 
which,  in  whatever  mode  the  remainder  of  the  evidence  in  the  action  be 
taken,  are  in  practice  proved  by  evidence  on  affidavit  in  the  manner  cus- 
tomarily in  use  in  the  High  Court  of  Admiralty  before  the  Judicature  Acts 
came  into  operation  (a).  Thus,  in  an  action  of  salvage,  the  value  of  the 
property  proceeded  against  is,  in  the  absence  of  any  appraisement,  proved 
by  the  defendant's  affidavits  of  value  (b).  So  in  actions  of  damage  or 
actions  of  salvage  copies  of  extracts  from  the  logs  kept  by  light-keepers  in 
the  service  of  the  Trinity  House  of  London  with  reference  to  the  direction 
of  the  wind  or  the  state  of  the  weather  at  the  time  of  the  collision,  or  the 
performance  of  the  alleged  salvage  services,  are  usually  admitted  in  evidence 
if  verified  by  affidavits  sworn  by  the  clerk  of  the  Trinity  House  having 
the  custody  of  the  original  logs  (c). 


When   evidence  for  the  purpose  of  the 
hearing  of  a  contested  case  is  taken  on 
affidavit,   any  party  desiring   to   cross- 
examine  a  deponent  who  has  made  any 
affidavit  filed  on  behalf  of  the  adverse 
party,  may  serve  upon  the  party  by  whom 
the  affidavit  has  been  filed  a  notice  in 
writing  requiring  the  production  of  the 
deponent   for  cross-examination   at  the 
hearing,  and  unless  the  deponent  is  pro- 
duced accordingly  his  affioayit  can  only 
be  used  by  special  leave  of  the  Court  or  a 
judge.    Order  XXXVIII.,  rule  28  (548). 
As  to  the  interpretation  of  the  rule,  see 
Cknteha  v.  Conclui^  11  App.  Gases,  541. 
The  same  rule  specifies  the  time  within 
which  the  notice  requiring  the  production 
of  the  deponent  is  to  be  served,  aqd  pro- 
vides that  the  party  producing  the  depo- 
nent shaU  not  be  entitled  to  the  expenses 
of  the  production  in  the  first  instance. 
The  party  served  with  the  notice  can 
compel  the  attendance  for  cross-examina- 
tion of  the  person  who  has  made  the 
affidavit,  as  he  might  compel  the  attend- 
ance of  a  witness  to  be  examined.    Order 
XXXVIII.,  rule  29  (549).    Any  party 
or  witness  having  made  an  affidavit  to  be 
used  or  which  shall  be  used  on  any  pro- 
ceedings in  a  cause  or  matter  in  which  a 
commission    to   examine   witnesses   has 
been  issued  is  bound  on  being  served  with 
a  subpoena  to  attend  before  the  examiner 
or  commissioner  for    cross-examination. 
Order  XXXVII.,  rule  20  (502).    Order 
XXXVIII.,  rule  19  (539),  provides  that, 
except  by  leave  of  the  Court  or  judge,  no 
order  made  ex  parte  in  Court  founded  on 
an  affidavit  shall  be  of  any  force  unless 
the  affidavit  on  which  the  application  was 
made  was  actually  made  b^re  the  order 
was  applied  for,  and  produced  or  filed  at 
the  time  of  making  the  motion, 
(y)  Order  XXXVII.,  rule  2  (484)  ;  and 


see  infra,  p.  457.  The  registrar  may 
in  his  discretion  as  a  reference  refuse 
to  give  statements  made  in  an  affidavit 
any  weight  unless  and  until  there  has 
been  a  cross-examination  of  the  person 
who  has  made  the  affidavit,  and,  in  a  case 
where  such  person  is  the  plaintiff,  require 
his  production  for  cross-examination, 
whether  he  resides  in  this  country  or 
abroad.  The  Parisian,  13  P.  D.  16. .  As 
to  oral  evidence  on  references,  see  Order 
LVI.,  rule  6  (843). 

(z)  An  order  for  the  purpose  is  usuaUy 
obtained  from  the  registrar  (see  Order 
XXXVII.,  rule  1  (483)  )  ;  but  non-com. 
pliance  with  the  Rules  of  Court  does  not 
render  the  proceedings  void  unless  the 
Court  or  a  judge  so  directs.  Order  LXX., 
rule  1  (1037).  See  The  John  Molntyre, 
6  P.  D.  200  ;  and  »upra,  p.  383. 

(a)  As  to  the  admission  of  evidence 
in  the  Court  of  Admiralty  generally,  see 
The  Peerless,  Lush.  30. 

(h)  The  practice  of  the  Court  is  not  to 
aUow  witnesses  to  be  examined  orally  in 
Court  for  the  purpose  of  contradicting 
the  defendant's  affidavits  of  value.  See 
The  Banna,  3  Asp.  503  ;  The  Arda,  Adm. 
Div.,  Dec.  3, 1887.  If  the  plaintiffs  think 
the  defendant's  affidavits  of  value  unsatis- 
factory, their  only  course  is  to  take  out  a 
commission  of  appraisement.  UTte  Varuna, 
March  25,  1884,  and  »upra,  p.  313.  An 
agreement  as  to  values  is  frequently  come 
to  at  the  hearing.  The  Court  may  itself 
fix  the  value  where  there  can  be  no 
appraisement  owing  to  the  property  being 
out  of  the  jurisdiction.  See  Th^  Werra, 
12  P.  D.  52.  See  also  Vie  Suaria,  Adm. 
Div.,  March  13,  1888. 

(c)  In  some  instances  a  clerk  attends 
from  the  Trinity  House,  and  without 
being  sworn  produces  the  original  logs. 
See  The  Maria  da%  Bores,  Br.  &  L.  27, 
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Form  of 
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General 
provisions 
as  to  use  of 
affidavits. 


Gontents  of  Affidavits  (d), — Every  affidavit  shonld  be  intituled  in  the 
High  Court  of  Justice,  in  the  Probate,  Divorce,  and  Admiralty  Division, 
and  in  Admiralty  ;  and  should  have  the  title,  number,  and  folio  of  the 
cause  or  matter,  and  the  description  of  the  property  proceeded  against,  or 
the  subject-matter  of  the  suit,  written  at  the  head  thereof  («).  It  should 
be  drawn  up  in  the  first  person  (/),  and  should  contain  the  name, 
description,  and  true  place  of  abode  of  the  deponent  (g).  It  should  be 
divided  into  paragraphs  numbered  consecutively  (A),  and  shonld  be  confined 
to  such  facts  as  the  witness  is  able  of  his  own  knowledge  to  prove,  except 
on  interlocutory  motions,  on  which  statements  of  his  belief,  with  the 
grounds  thereof,  are  admissible  (i),  and  it  should  state  the  circumstances 
deposed  to  as  distinctly  and  plainly  as  possible  (k). 

Where  affidavits  have  been  previously  made  and  read  in  Court  upon  any 
proceeding  in  a  cause  or  matter,  they  may  be  used  before  the  judge  in 
chambers  (/).     No  affidavit  having  in  the   jurat  or  body  thereof  any 


in  which  case  it  was  decided  that  it  was 
unnecessary  that  the  light-keeper  who 
kept  the  log  should  attend  and  give  evi- 
dence as  to  the  entries  made  by  him. 
On  the  same  principle  it  has  been  held 
that  in  an  action  of  damage  the  books 
containing  the  entries  made  by  the  coast- 
guard as  to  the  state  of  wind  and  weather 
at  the  time  when  the  collision  is  proved 
to  have  occurred  are  admissible  in  evi- 
dence without  caUing  the  person  who 
made  the  entries.  Tfie  Catherina  Maria, 
L.  R.  1  A.&  E.  53. 

(d)  Wherever  an  order  is  made  for  the 
proofs  on  either  side  to  be  taken  by  affi- 
davit, the  order  will,  if  the  adverse  party 
wish  it,  be  made  subject  to  the  right  of 
the  adverse  party  to  call  for  the  produc- 
tion of  the  deponent  for  cross-examination. 
See  Oi-der  XXXVII.,  rule  1  (488)  ;  Order 
XXXVIII.,  rule  28  (548)  ;  and  Knight  v. 
Oardner,  25  Ch.  D.  297. 

(e)  Order  XXXVIII.,  rule  2  (522). 
Where  there  are  more  than  one  plaintiff 
or  defendant,  the  fuU  name  of  the  first 
plaintiff  or  defendant,  with  a  statement 
that  there  are  other  plaintifb  and  defen- 
dants, need  only  be  used  in  intituling  the 
affidavit.  Ih.  By  the  same  rule  the 
registrar  or  assistant  registrar  is  to  dis- 
allow the  costs  occasioned  by  any  un- 
necessary prolixity  in  intituling  the 
affidavit.  An  affidavit  in  support  of  an 
application  to  issue  a  writ  out  of  the 
jurisdiction  should  be  entitled  in  the 
matter  of  the  intended  action.  Stigand 
V.  Stigand,  19  Ch.  D.  460. 

(/)  Order  XXXVIII.,  i-ule  7  (527). 

0/)  /ft.,  rule  8  (528). 

(A)  Ih.,  rule  7  (627).  No  costs  shaU 
be  allowed  for  any  affioavit  or  part  of  an 
affidavit  substantially  departing  from  this 
rule.  Ih,  Each  paragraph,  as  near  as 
may  be,  should  be  confined  to  a  distinct 
portion  of  the  subject.    Ih, 

(0  Order  XXXVIII.,  rule  3(623).  The 
costs  of  every  affidavit  which  unneces- 
sarily sets  forth  matters  of  hearsay  or 


argumentative  matter,  or  copies  of  or 
extracts  from  documents,  shall  be  paid 
.by  the  party  filing  the  same.    Ih. 

(Ji)  The  affidavits  should  contain  a  plain 
statement  of  the  facts  and  circumstances 
as  the  witnesses  themselves  state  those 
facts  and  circumstances,  and  as  they  would 
state  them  if  examined  in  Court.  '^  It  is 
utterly  destructive  of  all  possibility  of 
giving  credit  to  papers  of  this  description, 
when  the  Court  sees  that  not  a  single  line 
of  them  can  have  emanated  from  the 
minds  of  the  deponents,  nor  the  facts 
have  been  stated  in  the  language  as  here 
set  forth."  See  the  judgment  in  The 
Towaft,  8  Jur.  222.  The  affidavit  must  be 
written  or  printed  bookwise ;  if  this  is 
not  done,  the  costs  of  the  affidavit  may  be 
disallowed.  Order  XXXVIII.,  rule  7  (627). 
As  to  printing  the  affidavits  see  infra, 
p.  436.  Accounts,  extracts  from  parish 
registers,  particulars  of  creditors*  debts,  and 
other  documents  referred  to  in  affidavits 
intended  to  be  used  in  chambers  shall  not 
be  annexed  to  the  affidavits  or  referred  to 
in  the  affidavits  as  annexed,  but  shall  be 
referred  to  as  exhibits.  Order  XXXVIIL, 
rule  23  (543).  Order  XXXVIIL,  rule  14 
(534),  provides  that  the  Court  or  a  judge 
may  receive  any  affidavit  sworn  for  the 
purpose  of  being  used  in  any  cause  or 
matter  notwithstanding  any  defect  by 
misdescription  of  parties  or  otherwise  in 
the  title  or  jurat,  or  any  irregularity  in 
its  form,  and  may  direct  a  memorandum 
to  be  made  on  the  document  that  it  has 
been  so  received. 

(0  Order  XXXVIIL,  rule  21  (541). 
Rule  24  (506)  of  Order  XXXVII.  pro- 
vides that  no  affidavit  filed  or  made 
before  issue  joined  in  any  cause  or 
matter  shall  without  special  leave  of  the 
Court  or  a  judge  be  received  at  the  hear- 
ing or  trial  thereof,- -unless  within  one 
month  after  issue  joined,  or  within  such 
longer  time  as  may  be  allowed  by  the 
Court  or  a  judge,  notice  in  writing  has 
been  given  by  me  party  intending  to  use 
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interlineatioD,  alteratioa,  or  erasare  oan,  without  the  leave  of  the  Court  or 
a  judge,  be  read  or  made  use  of  in  any  matter  depending  in  Court,  unless 
the  interlineation  or  alteration  (otherwise  than  by  erasure)  is  authenticated 
by  the  initials  of  the  person  taking  the  affidavit  (m%  nor  in  the  case  of  an 
erasure,  unless  the  words  or  figures  appearing  at  the  time  of  taking  the 
affidavit  to  be  written  on  the  erasure  are  re-written  and  signed  or  initialled 
in  the  margin  of  the  affidavit  by  the  person  taking  it  (n). 

The  Court  or  judge  may  order  to  be  struck  out  of  any  affidavit  any  Scandaloua 
matter  which  is  scandalous,  and  may  order  the  costs  of  any  application  to  °^^^^^' 
strike  out  such  matter  to  be  paid  as  between  solicitor  and  client  (o). 

Affidavits  may  be  sworn  {p)  in.  England  or  Wales  before  the  Admiralty  Persons 
registrar  or  the  assistant  Admiralty  registrar  (g),  before  a  district  regis-   affida^  ^™ 
trar  (r),  before  an  examiner  of  the  Court  («),  before  any  commissioner  to  may  be 
administer  oaths  in  the  Supreme  Court  of  Judicature  (<)»  or  possibly  before  "^o™- 
any  magistrate  or  justice  of  the  peace  (u) ;  in  Scotland,  or  Ireland,  or  the 


the  same  to  the  opposite  party  of  his  in- 
tention to  use  such  affidavit  or  deposition. 

(m)  If  the  affidavit  be  taken  at  the 
Central  Office,  the  interlineation  or  altera- 
tion may  be  aathenticated  by  being  either 
initialled  by  the  officer  taking  it  or  by 
being  stamped  with  the  stamp  of  that 
office.    Order  XXXVIII.,  rule  12  (532). 

(«)  lb. 

(o)  Older  XXXVIII.,  rule  11  (531). 

Ip)  As  to  affirmations  in  lieu  of  oaths, 
see  9vpra^  p.  429,  n.  (n).  Any  affidavit 
may  be  sworn  to  either  in  print  or  in 
manuscript,  or  partly  in  print  and  partly 
in  manuscript.  Order  LXVI.,  nile  4 
(1006). 

iq)  The  Admiralty  Court  Act,  1861  (24 
Vict.  c.  10),  ss.  25,  26.  Affidavits  may 
also  be  sworn  before  any  master  of  the 
Supreme  Court,  or  any  first  or  second 
class  clerk  in  the  Filing  and  Record 
Department  of  the  Central  Office.  Order 
LXI.,  rule  6  (898). 

(r)  The  Judicature  Act,  1873,  s.  62 ; 
Order  XXXVIII.,  rule  4  (524). 

(O  See  Order  XXXVII.,  rule  19  (501). 
And  see  9upra,  p.  425,  n.  (s) ;  and  the 
Admiralty  Court  Act,  1854  (17  &  18  Vict, 
c.  78),  8  6  [repeided,  with  savings,  by 
56  &  56  Vict.  c.  19]. 

(0  Order  XXXVIII.,  fule  4  (524). 
See  the  Commissioners  for  Oaths  Act, 
1889  (52  Vict  c.  10),  ss.  1,  2.  The  3rd 
section  of  the  Admiralty  Court  Act,  1854 
[repealed,  with  savings,  by  55  k  56  Vict, 
c.  19],  empowers  the  judge  of  the  Court  of 
Admiralty  to  appoint  any  person  practising 
as  a  proctor,  solicitor,  or  notary  public  in 
any  part  of  England  and  Wales,  to  ad- 
minister oaths,  &c. ;  and  declares  that 
such  persons  shaU  be  styled  "  commis- 
sioners to  administer  oaths  in  Admiralty,*' 
and  shaU  be  entitled  to  take  a  fee  of  one 
shilling  and  sixpence  for  every  oath  ad- 
ministered by  them,  subject  to  any  order 
of  the  judge  varying  the  same.  The 
commissioners  to  administer  oaths  in 
Admiralty    who    have    been    appointed 

A.P. 


under  this  Act  are  now  by  virtue  of 
the  Judicature  Act,  1873,  commis<tioners 
to  administer  oaths  in  the  Supreme  Court 
of  Judicature.  As  to  commissioners  to 
administer  oaths  in  the  Supreme  Court 
generaUy,  and  their  appointment  since 
1875,  see  Mupray  p.  295,  n.  (/).  Bvery 
commissioner  to  administer  oaths  must 
express  the  time  when  and  the  place 
where  he  takes  any  affidavit,  otherwise 
the  same  shaU  not  be  held  authentic  nor 
be  admitted  to  be  filed  without  the  leave 
of  the  Court  or  a  judge.  Order  XXXVIII., 
rule  5  (525).  And  see  sect.  5  of  the  Com- 
missioners for  Oaths  Act,  1889  (52  Vict. 
c.  10),  providing  that  every  commissioner 
before  whom  any  oath  or  affidavit  is 
taken  under  that  Act  shall  state  trulv  in 
the  jurat  or  attestation  at  what  place 
and  on  what  date  the  oath  or  attestation 
was  taken  or  given.  No  affidavit  wiU  be 
sufficient  if  sworn  before  the  P^i'ty  on 
whose  behalf  the  same  is  onered,  or 
before  his  solicitor,  or  any  agent  or  corre- 
spondent of  the  smne.  Order  XXXVIII., 
rule  16  (536).  And  any  affidavit  which 
would  be  insufficient  if  sworn  before  the 
solicitor  himself  wiU  be  insufficient  if 
sworn  before  his  clerk  or  agent.  Order 
XXXVIIL,  rule  17  (537).  And  see  the 
Commissioners  for  Oaths  Act,  1889  (52 
Vict  c.  10),  s.  1  (3).  Every  certificate  or 
an  exhibit  referred  to  in  an  affidavit 
signed  by  the  commissioner  or  officer 
bSore  whom  the  affidavit  is  sworn  must 
be  marked  with  the  short  title  of  the 
cause  or  matter  in  which  the  affidavit  is 
sworn.  Order  XXXVIIL,  rule  24  (544). 
And  every  alteration  in  an  account 
verified  by  affidavit  to  be  left  at  cham- 
bers must  not  be  made  by  erasure,  but 
must  be  marked  with  the  initials  of  the 
commissioner  or  officer  before  whom  the 
affidavit  is  sworn.  Order  XXXVIIL, 
rule  22  (542).  As  to  exhibits  to  affidavits, 
see  lb.,  rule  23  (543). 

(ft)  The    Admiralty   Court    Act,   1854 
(17  &  18  Vict.  c.  78),  s.  7.    This  section 
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Isle  of  Man,  or  in  any  of  the  Channel  Islands,  or  in  any  odonj,  island, 
plantation,  or  place  nnder  the  dominion  of  the  King  in  foreign  parts, 
before  any  judge,  court,  magistrate,  notary  public,  or  person  lawfully 
authorised  to  administer  oaths  in  such  colony,  island,  plantation,  or  place  ; 
in  any  place  in  foreign  parts  out  of  the  King's  dominions,  before  any 
British  ambassador,  envoy,  minister,  charge  d'affaires,  secretary  of 
embassy  or  legation,  British  consul-general,  consul,  vice-consul,  acting 
consul,  pro-consul,  consular  agent  there  (x),  or  before  any  person  ha\ing 
Matters  to  be  authority  to  administer  an  oath  there  (y).  The  names  of  all  the  persons 
inserted  in  making  the  affidavit,  unless  the  affidavit  of  all  the  deponents  is  taken  at 
one  time  by  the  same  person,  and  the  dates  when,  and  the  places  where 
sworn,  should  be  inserted  in  the  jurat  {z).  Where  an  affidavit  is  made  by 
any  person  who  appears  to  the  person  taking  the  affidavit  to  be  illiterate 
or  blind,  the  person  before  whom  the  affidavit  is  made  should  certify  in  the 
jurat  that  the  affidavit  was  read  to  the  deponent  in  his  presence,  and  that 
the  deponent  seemed  perfectly  to  understand  the  same,  and  that  the 
deponent  made  his  signature  in  the  presence  of  the  person  before  whom  the 
affidavit  was  made  (a). 

Evidence  in  another  Actum. — Evidence  taken  in  another  cause  or  matter 
may,  saving  all  just  exceptions,  he  read  on  ex  parte  applications  by  leave  of 
the  Court  or  a  judge,  and  in  any  other  case,  upon  the  party  desiring  to  use  it 
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is  repealed  by  the  Commissioners  for  Oaths 
Act,  1889  (62  Vict  c.  10),  s.  12,  and 
sched. ;  but  it  is  expressly  provided  by 
the  same  section  that  the  repeal  shall 
not  affect  any  appointment  made  under 
or  authority  given  by  or  in  pursuance  of 
any  enactment  so  repealed.  [See  also 
65  &  56  Vict.  c.  19.1  The  authority  of 
magistrates  and  justices  of  the  peace  to 
administer  oaths  *Mn  Admiralty  would 
seem  to  be  preserved  by  sect  76  of  the 
Judicature  Act,  187S,  even  if  the  e£fect  of 
the  latter  has  not  been  to  give  magistrates 
and  justices  of  the  peace  the  power  and 
authority  in  every  respect  of  commis- 
sioners to  administer  oaths  in  the 
Supreme  Court  of  Judicature.  See  the 
Judicature  Act,  1878,  ss.  82,  84;  and 
Oi-der  LXXII.,  rule  2  (1044).  And  see 
Cooke  V.  WUby,  26  Ch.  D.  769  ;  Cooper  v. 
Moon,  W.  N.  1884,  p.  78.  The  12th 
section  of  the  Admiralty  Court  Act, 
1854,'  provides  that  nothing  in  the  Act 
shaU  affect  in  any  manner  the  power  of 
surrogates  of  the  Court  to  administer 
oaths  as  theretofore.  See  also  Order 
XXXVII.,  rule  19  (501);  Older 
XXXVIII.,  rule  4  (524);  the  Judica- 
ture Act,  1873,  s.  77  ;  Order  LXXII., 
rule  2  (1044).  Order  XXXVIII.,  rule  4 
(524),  moreover,  provides  that  affidavits 
sworn  in  England  may  be  sworn  before  a 
judge. 

(jt)  The  same  powers  are  given  by 
the  Commissioners  for  Oaths  Act,  1889, 
Amendment  Act,  1891  (64  &  55  Vict 
c.  60),  8.  2,  to  acting  consul-generals, 
acting  vice-consuls,  and  acting  consular 
agents. 


(y)  The  Admiralty  Court  Act,  1864, 
s.  8  [now  repealed,  but  with  savings]  ; 
and  the  Commissioners  for  Oaths  Act, 
1889  (52  Vict  c.  10),  ss.  8,  6,  12,  and 
sched.  And  in  the  case  of  a  person  having 
authority  to  administer  the  oaths  other- 
wise than  by  the  law  of  a  foreign  country, 
judicial  and  official  notice  shaU  be  taken 
of  his  seal  or  signature  affixed,  impressed, 
or  subscribed  to  or  on  any  such  oath  or 
affidavit  Similar  provisions  are  con- 
tained in  Order  XXXVIII.,  rule  6  (626), 
except  so  far  as  concerns  the  Isle  of  Man  ; 
the  rule  containing  no  provision  as  to  how 
affidavits  are  to  be  sworn  there.  The 
judges  and  other  officers  of  the  High 
Court  of  Justice  wiU  take  judicial  notice 
of  the  seal  or  signature  of  the  judge, 
court,  magistrate,  notary  public,  per- 
son, consul  or  vice-obnstd,  appendecf  to 
the  affidavit  Order  XXXVIII.,  rule  6 
(626).  In  foreign  places  out  of  His 
Majesty^s  dominions,  where  there  is  no 
consul  or  vice-consul  near  available, 
affidavits  may  be  sworn  before  a  notary 
pubUc  iCooke  V.  WUhy,  25  Ch.  D.  769), 
or  a  foreign  local  magistrate  (^Cooper  v. 
Moon,  W.  N.  1884,  p.  78). 

(z)  See  Order  XXXVIII.,  rule  9  (629)  ; 
and  the  Commissioners  for  Oaths  Act, 
1889  (62  Vict  c.  10),  s.  5. 

(a)  Order XXXVIII.,rule  13(633).  Ko 
such  affidavit  shall  be  used  in  evidence  in 
the  absence  of  this  certificate,  unless  t^e 
Court  or  a  judge  is  otherwise  satisfied 
that  the  affidavit  was  read  over  to  and 
appeared  to  be  perfectly  understood  by 
the  deponent.    Ih. 
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giving  two  days'  previous  notice  to  the  other  parties  of  his  intention  to 
read  snch  evidence  (h). 

Filing  the  tarittm  Proofs. — All  written  proofs  in  an  action  proceeding  in  Filing  proofs. 
London  must  be  filed  in  the  principal  registry  {c).  The  proofs  in  actions 
proceeding  elsewhere  are  in  practice  filed  in  the  district  registry  in  which 
the  action  is  proceeding.  Office  copies  of  all  writs,  records,  pleadings,  and 
documents  filed  in  the  High  Court  of  Justice  are  admissible  in  evidence  in 
all  causes  and  matters,  and  between  all  persons  or  parties,  to  the  same 
extent  as  the  originals  would  be  admissible  (^.  If  the  written  proofs 
consist  of  affidavits,  they  should  be  filed  by  the  solicitor.  They  should  be 
filed  with  the  usual  minute.  A  stamp  of  bs,  for  every  instrument  or 
document  to  which  the  minute  relates,  other  than  an  exhibit  or  any  instru- 
ment or  document  previously  issued  from  the  regietry  or  marshal's  office, 
must  in  London,  Liverpool  and  Manchester  causes  be  impressed  on  or 
affixed  to  the  minute  (e). 

Where  witnesses  have  been  examined  before  an  examiner  or  a  commis-   Filing  oom- 
sioner,  the  examiner  or  commissioner  makes  a  written  return,  stating  what   missioner  s 
witnesses  have  been  examined  before  him,  and  whether  the  examination 
took  place  in  the  presence  of  the  solicitors  in  the  cause,  or  in  the  absence 
of  one  or  other  of  them.    This  return,  with  the  written  depositions  authen- 
ticated by  the  examiner's  or  commissioner's  certificate,  should  be  filed  in 
the  registry  (/).    The  examiner  or  commissioner  himself  may  file   the  Filing 
documents,  or  he  may  deliver  them  sealed  up  to  the  solicitor  of  the  party  ^^epoeitions. 
whose  witnesses  have  been  examined,  in  order  that  he  may  file  them.    The 
documents  must  be  filed  with  the  usual  minute.    In  actions  proceeding  in 
London,  Liverpool  and  Manchester,  a  stamp  of  5^.  is  payable  in  respect  of 
every  instrument  or  document  to  which  the  minute  relates,  other  than  an 
exhibit  or  any  instrument  or  document  previously  issued  from  the  registry 
or  the  marshal's  office  {g). 

At  any  stage  of  the  proceedings  in  the  action,  upon  a  motion  or  summons   Filing 

affidavits. 

(If)  Order  XXXVII.,  rule  3  (485).  affidavits  are,  in  an  action  proceeding  in 

(c)  Order  XXXVIIL,  rule   10  (530).  London,  filed  in  the  principal  registry,  and 

Every  affidavit  should  have  indorsed  on  it  are  brought  into  Ck)urt  from  the  registry 

a  note  showing  in  whose  behalf  it  has  for  the  use  of  the  judge  or  registrar  on 

been  filedf  and  no  affidavit  may  be  filed  any  occasion  when  they  may  be  required, 
or   used  without  such  note,  unless  the  (/)  This  was  the  practice  under  the 

Court  or  judge  shaU  otherwise   direct.  Rules  of  1875,  and  it  is  still  in  force.    It 

Order  XXXvIII.,    rule    10    (580),    as  is  required  by  the  form  of  the  commia- 

amended  by  R.  8.G.,  December,  1885.  sion,  Rules  of  1883,  Appendix  J.,  No.  14, 

(rf)  Order  XXXVII.,  r.  4  (486).  and  by  3  &  4  Vict  c.  66,  s.  8  ;  and  Order 

(<j)  S.  C.  Pees  Order,  Jan.,  1884,  No.  35  ;  XXXVIII.  (an  order  relating  to  deposi- 

Fees  Order,  July,  1884.  Order  XXXVIII.,  tions),  rule  10  (530),  provides  that  every 

rule  15  (536),  directs  that  where  by  the  proof  in  Admiralty  actions  must  be  filed 

present  practice  an  original  affidavit  may  in      the      Admiralty     registry.      Order 

be  used  it  shaU  previously  be  stamped  XXXVII.,  rule  16  (498),    as    to   filing 

with  a  filing  stamp,  and  shall  at  the  time  depositions  in  the  Central  Office,  is  appa- 

when  it  is  used  be  delivered  to  and  left  rently    confined  to  examinations   taken 

with  the  proper  officer  in  Court  or  in  under  the  writ  of  commission  in  use  for 

chambers,  who  shaU  send  it  to  be  filed.  the    purposes    of     the    Central    Office. 

The  same  rule  further  directs  that  an  R.  8.   C,  1883,   Appendix  J.,  No.    13  ; 

office  copy  of  an  affidavit  may  in  all  cases  see  supra,  p.  426. 

be  used  ;   the  original  affidavit  having         If  the  witnesses  have  been  examined 

been  previously  filed  and  the  copy  duly  under    a   commission,    the    commission 

authenticated  with  the  seal  of  the  office,  should  be  returned  to  the  registry. 
According  to  the  practice  at  present  in  (^)  S.  C.  Fees  Order,  Jan.,  1884,  No. 

use  in  the  Admiralty  Division,  the  original  35  ;  Fees  Order,  July,  1884. 
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Printing 
affldayits. 


by  either  party  for  the  hearing  to  take  place  at  an  early  day,  the  Court  or 
judge  may  fix  a  time  within  which  all  written  proofs  shall  be  filed  (h),  and 
after  the  expiration  of  that  time  no  written  proof  will  be  received  into  the 
registry,  save  by  permission  of  the  Court  or  judge  (»).  Where  no  order  is 
made  by  the  Court  or  judge  appointing  a  time  for  filing  the  affidavits,  the 
parties  may  agree  within  what  time  the  affidavits  shall  be  filed  (k).  In  the 
absence  either  of  any  such  agreement  or  of  any  order  of  the  Court  as  to 
filing  the  affidavits,  the  plaintiff  must,  in  cases  where  evidence  to  be 
received  at  the  hearing  is  by  consent  taken  on  affidavit  as  between  the 
parties,  file  his  affidavits  within  fourteen  days  after  the  consent  for  taking 
Evidence  by  affidavit  has  been  given,  and  within  the  same  time  must  deliver 
a  list  of  them  to  the  defendant  or  his  solicitor  (Q,  and  within  fourteen  days 
after  the  delivery  of  such  list,  or  within  such  time  as  the  parties  may  agree 
upon,  or  the  Court  or  judge  may  allow,  the  defendant  must,  in  his  turn, 
file  his  affidavits  and  deliver  to  the  plaintiff,  or  his  solicitor,  a  list 
thereof  (m).  Any  affidavits  in  reply  must  be  filed  by  the  plaintiff  withiu 
seven  days  after  the  expiration  of  the  fourteen  days,  or  other  time,  allowed 
to  the  defendant  to  deliver  his  affidavits,  unless  a  longer  time  is  allowed  by 
agreement  or  the  order  of  the  Court  or  judge.  And  within  the  same  time 
a  b'st  of  such  last-mentioned  affidavits  must  be  delivered  to  the  defendant, 
or  his  solicitor  (n). 

In  all  contested  actions,  except  in  actions  of  limitation  of  liability  (o), 
the  whole  of  the  affidavits  on  which  the  parties  intend  to  rely  at  the  hearing 
must,  unless  they  have  previously  been  used  upon  any  proceeding  without 
having  been  printed  (je?),  be  printed  before  the  hearing  (q).  In  default 
actions  in  rem,  and  in  references  before  the  registrar,  or  the  registrar 


s 


;A)  Order  LXIV.,  rule  9  (969). 

>•)  Order  XXXVIII.,  rule  18  (638). 
The  Court  will,  in  cases  where  justice 
requires  it,  allow  a  party  to  supply  the 
deficiency  of  proof  by  producing  further 
evidence  after  the  time  fixed  for  the 
filing  of  proofs  has  expired.  But  it  is 
only  under  special  circumstances  that  the 
Court  wiU  grant  this  indulgence.  See 
The  BMultatet,  17  Jnr.  363  ;  Hie  Glory, 
3  W.  Rob.  187  ;  The  Speed,  7  Jur.  1063  ; 
The  Julinduvj  1  Spks.  71  ;  Order 
XXXVIIL,  rule  30  (550). 

(*)  Order  XXXVIIL,  rule  25  (545). 
See  also  Order  LII.,  rule  23  (718). 

(Z)  Order  XXXVIIL,  rule  26  (646). 

(i»)  Order  XXXVIIL,  rule  26  (646). 

(n)  lb.,  rule  27  (547). 

(o)  The  proofs  in  actions  of  limitation 
of  liability  need  not  be  printed  unless  the 
Court  or  judge  otherwise  direct.  Order 
XXXVIIL,  rule  30  (560). 

(/;)  Order  LXVL,  rule  6  (1008). 

(^)  Order  XXXVIIL,  rule  30  (650). 
As  to  the  directions  in  regard  to  printing, 
see  Order  LXVL,  rule  8  (1005)  ;  lb.,  rule 
7  (1009).  The  affidavits  or  depositions 
are  to  be  printed  by  the  solicitor  on 
whose  behalf  they  have  been  filed,  and  in 
order  to  enable  him  to  do  so  the  officials 
at  the  registry  will,  in  case  the  affidavits 
or  depositions  when  filed  had  not  been 


printed,  if  requested,  deliver  to  him  a 
.copy  of  the  affidavits  or  depositions 
written  on  draft  paper  on  one  side  only. 
A  copy  of  the  affidavits  or  depositions 
must  oe  left  in  the  registry  at  the  time 
when  the  originals  are  filed,  which  will 
be  examined  there  and  marked  as  an 
office  copy.  See  Order  LXVL,  rule  7 
8ub-s8.  (a),  (b),  (f )  (1009).  The  fee  on  exa- 
mining a  written  or  printed  copy  and 
marking  or  sealing  the  same  as  an  office 
copy  is,  for  each  to^o—2d,,  and  the  fee  on 
making  a  copy  and  marking  same  as  an 
office  copy,  for  each  folio— 6rf.  These  fees 
in  London  and  Liverpool  cases  are  pay- 
able by  means  of  impressed  or  adhesive 
stamps.  S.  C.  Fees  Order,  Jan.,  1884. 
Nos.  20,  21  ;  Fees  Order,  July,  1884. 
Under  the  practice  before  the  Judicature 
Acts,  if  the  written  proofis  in  the  cause 
consisted  of  affidavits  only,  each  solicitor 
had,  within  six  days  from  the  expiration 
of  the  time  aUowed  for  filing  the  proofs, 
to  leave  in  the  registry  printed  copies  of 
his  proofs.  If  the  written  proofs  in  the 
cause  consisted  of  depositions  only,  or 
partly  of  depositions  and  partly  of  affi- 
davits, each  solicitor  had,  within  twelve 
days  from  the  expiration  of  the  time 
allowed  for  filing  the  proofs,  to  leave  in 
the  registry  printed  copies  of  his  proofs. 
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assisted  by  merchants,  the  affidavits  need  only  be  printed  if  all  the  parties 
consent  to  have  them  printed,  or  the  Court  or  judge  so  order  (r). 

All  written  depositions,  except  written  depositions  which  have  previously  Printing 
been  used  without  having  been  printed,  must  be  printed,  unless  an  order  to  <*«P<»i<^ion«. 
the  contrary  be  made  by  the  Court  or  judge  («). 

Should  the  proofs  contain  any  matter  not  properly  admissible  as  evidence  Application 
in  the  cause,  application  may  be  made  to  the  Court  on  motion  to  have  the  J^  «^Q  out 

...       , ,     ^*^  ,  "^  Trr,  1      1        J  t  J.        1^1       impertinent 

objectionable  matter  struck  out.    Where  cases  are  to  be  heard  before  the  matter, 
judge  assisted  by  the  Trinity  masters,  any  impertinent  matter  calculated 
to  create  a  prejudice  in  the  minds  of  the  Trinity  masters  will  on  applica- 
tion be  ordered  to  be  struck  out  before  the  papers  are  put  into  their  handfl'(0« 


(r)  Order  XXXVIII.,  rule  30  (660). 

(*)  Order    LXVL,    rules  5,    6   (1007, 
1008). 

(Q  But  of  course  it  is  only  in  extreme 
cases  that  any  application  of  this  kind  is 
adyisable.  (Generally  speaking,  it  will  be 
sufficient  at  the  hearing  of  the  cause  to 
ask  the  Court  to  discard  any  eyidence 
which  is  not  properly  admissible.  See 
I7i€  Speed,  2  W .  Rob.  230  ;  The  Neptunus, 
Swa.  296.  According  to  the  old  practice, 
it  was  necessary  that  the  evidence  should 
be  confined  to  the  articles  of  the  pleadings, 
and  evidence  was  sometimes  struck  out 
because  it  was,  as  it  was  caUed,  extra 


articulate.    But    now    that   in    modem 

Eractice  a  different  method  of  pleading 
as  been  adopted,  it  is  impossible  to 
enforce  the  rule  which  required  the  proofs 
to  be  limited  to  the  particular  allegations 
contained  in  the  pleadings,  although  of 
course  no  evidence  can  be  admitted  which 
is  irrelevant  to  the  issues  raised  by  the 
pleadings.  See  The  Sohwalhe,  Swa. 
621.  Provisions  are  contained  in  Order 
XXXVIl.,  rule  X8  (600),  as  to  objections 
which  may  be  taken  to  depositions  at  the 
hearing.  But  it  would  seem  that  this  rule 
is  not  applicable  to  Admiralty  actions :  see 
tfttpra,  p.  426. 


CHAPTEE  XV. 


THE  HEABIKO  OF  THE  CAUSE. 


Notice  of 
trial 


Proceedings 
to  have  the 
cause  placed 
on  the  list 
for  hearing. 


Before  an  action  can  be  set  down  for  trial,  it  is  now  necessary,  except 
where  the  Court  or  a  judge  has  ordered  otherwise  (a),  that  notice  of  trial 
should  previously  have  been  given  either  by  the  plaintiff  or  other  party  (b) 
in  the  position  of  the  plaintiff,  or  by  the  defendant  (c).  The  notice  of  trial, 
often  »Edled  the  notice  of  hearing,  is  to  be  in  a  prescribed  form,  with  sudi 
variations  as  circumstances  may  require,  and  in  cases  where  it  is  possible  to 
do  so  should  state  the  place  and  day  for  which  the  cause  is  to  be  entered 
for  trial  (d).  It  is  given  by  being  served  on  the  adverse  party  in  the 
manner  in  which  pleadings  and  summons  are  served  (0).  The  plaintiff,  or 
other  party  in  the  position  of  the  plaintiff,  may  give  notice  of  hearing  at 
the  time  of  the  delivery  of  the  reply,  or  at  any  time  after  the  issues  of  fact 
in  the  action  are  ready  for  hearing  (/) ;  but  if  at  the  expiration  of  six 
weeks  from  the  close  of  the  pleadings,  or  of  such  extended  time  as  the 
Court  or  a  judge  may  allow,  notice  of  hearing  has  not  been  given  by  the 
plaintiff  or  any  party  in  the  position  of  the  plaintiff,  the  defendant  may, 
before  notice  of  hearing  is  given  by  the  plaintiff,  give  notice  of  hearing  or 
may  apply  to  the  Court  or  a  judge  to  dismiss  the  action  for  want  of 
prosecution,  and  on  the  hearing  of  the  application  the  Court  or  judge  may 
make  such  order  as  may  seem  meet  (^).  As  soon  as  notice  of  hearing  has 
been  given,  or  within  six  days  after  the  date  of  such  notice,  the  party  who 
has  given  notice  of  hearing  may,  whether  the  cause  is  to  be  proved  wholly 
by  the  oral  examination  of  witnesses,  or  wholly  or  in  part  by  written 
evidence,  have  the  cause  placed  on  the  list  for  hearing  (h) ;  but  in  case  the 


(a)  The  Court  or  a  judge  has  power,  on 
any  application  to  fix  an  early  day  for  the 
hearing,  to  dispense  with  or  abridge  the 
time  for  notice  of  hearing.  Order  LXTV., 
rule  9  (969). 

(ft)  The  term  "party,"  when  used  in 
the  K.  S.  C.  of  1883,  ordinarily  includes 
every  person  serred  with  notice  or  attend- 
ing any  pixxieeding  although  not  named 
on  the  record.  The  Judicature  Act,  1873, 
8. 100  ;  Order  LXXI.,  rule  1  (1041). 

(c)  Order  XXXVI.,  rule  11  (485)  ;  iJ., 
rule  12  (436). 

(<0  Order  XXXVI.,  rule  13  (437)  ;  lb,, 
rule  13a  (R.  S.  C,  October,  1884,  rule  5). 
A  form  is  set  out  Appendix  B.,  Rules  of 
1883,  No.  16.  The  notice  is  not  to 
operate  for  any  particular  sittings.  Order 
XXXVI.,  rule  17  (441).  As  to  how  many 
days'  notice  of  trial  is  to  be  given,  see 
Order  XXXVI.,  rule  14(438;  Order 
LXrV.,  rule  9  (969)  ;  sudpost,  p.  439. 


(e)  Notice  of  hearing  cannot  be  counter- 
manded, except  by  consent,  or  the  leave 
of  the  Court  or  a  judge,  which  leave  may 
be  given  subject  to  such  terms  as  to  costs 
or  otherwise  as  may  be  just.  Order 
XXXVI.,  rule  19  (443). 

(/)  Order  XXXVI.,  rule  11  r435). 
Notice  of  hearing  may  be  given  with  the 
reply,  whether  it  closes  the  pleadings  or 
not.  lb.  With  respect  to  cases  where 
evidence  has  been  taken  by  affidavit, 
under  Order  XXXVIII.,  pt.  iii.,  the  notice 
of  hearing  must  be  given  at  the  same  time 
after  the  close  of  the  evidence  as  after  the 
close  of  the  pleadings  in  cases  where  the 
evidence  is  not  so  taken.  Order  XXXVIII., 
rule  30  (550). 

(^)  Order  XXXVI.,  rule  12  (436). 

(A)  Order  XXXVI.,  rule  15  (439)  ;  rule 
16  (440).  See  also  Appendix  O.,  Rules  of 
1883,  Form  No.  22. 
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party  giving  the  notice  has  not,  on  the  expiration  of  the  day  after  the  date 
of  the  notioe  of  hearing,  had  the  caose  placed  on  the  list,  the  party  to  whom 
the  notioe  has  been  given  may  within  four  days,  nnless  the  notice  of  hearing 
has  been  oountermanded  by  the  leave  of  the  Court  or  a  judge,  have  the 
action  set  down  for  hearing  («').  If  neither  one  party  nor  the  other  has  the 
cause  placed  on  the  list  for  hearing  within  six  days  after  notice  of  hearing 
has  been  given,  the  notice  of  hearing  would  seem  to  be  no  longer  in  force  {k\ 
A  solicitor  entitled  to  have  a  cause  placed  on  the  list  for  hearing,  must, 
in  order  to  have  the  cause  placed  on  the  list  for  hearing,  file  the  notioe  of 
hearing  in  the  principal  registry  (I),  if  the  action  is  proceeding  in  London, 
or  if  the  action  is  proceeding  in  a  district  registry,  in  that  district  registry. 
A  Court  stamp  of  2/.  must,  if  the  action  is  proceeding  in  London  or  in  the 
Manchester  and  Liverpool  district  registry,  be  impressed  on  the  notice  of 
trial  (m).  On  the  notice  being  filed  in  the  registry,  the  cause  will  be  placed 
on  the  list  for  hearing,  and  if  no  order  be  made  by  the  Court  or  a  judge  under 
Order  LXIV.,  rale  9  (969),  appointing  the  hearing  on  or  after  any  particular 
day,  the  cause  will  come  on  to  be  heard  in  due  course  on  any  day  on  which 
it  may  be  reached  after  the  expiration  of  ten,  or  in  case  of  the  consent  of  the 
adverse  party,  or  an  order  of  the  Court  to  that  effect,  four  days  from  the  date 
of  the  notice  of  hearing  (n).  But  in  practice  Admiralty  actions  where  oral 
evidence  is  to  be  adduced  are  never  appointed  for  trial  without  the  agreement 
of  the  parties  or  an  order  of  the  Court  or  a  judge.  This  course  is  found 
advisable,  as  the  witnesses  are  usually  seafaring  people,  and  often  absent 
from  this  country  for  long  periods  of  time.  If,  as  is  almost  always  the  case, 
either  party  desires  that  an  eatly  day  should  be  appointed  for  the  hearing 
of  the  cause,  such  party  may,  either  before  or  after  giving  notice  of  trial, 
apply  to  the  Court  or  a  judge  by  summons  or  motion  for  the  hearing  to 
take  place  on  an  early  day  to  be  appointed  by  the  Court  or  a  judge.  Notice  Motion  to 
of  the  summons  or  motion  must  be  given  to  the  opposite  party,  and  on  the  *PPoi^an 
summons  or  motion  coming  on,  the  Court  or  judge  will  either  dismiss  the  for  Uie  ^ 
application  or  will  appoint  a  day  for  the  hearing,  or  direct  that  the  cause  hearing, 
is  to  come  on  for  hearing  within  such  time,  or  on  such  day,  as  may  be 
fixed  (o). 


(i)  Order  XXXVI.,  rules  19,  20  (443, 
444). 

(*)  Order  XXXVI.,  rule  16(440).  This 
rule  appears  to  apply  to  Admiralty  ac- 
tions, though  it  may  possibly  be  intended 
to  be  confined  to  actions  in  the  King's 
Bench  Division,  which  under  the  former 
procedure  would  have  been  tried  at  the 
sittings  of  the  judges  of  the  Common  Law 
Courts  in  I<ondon  or  Middlesex.  As, 
however,  in  contested  cases  in  Admiralty 
the  case  usuaUy  comes  on  to  be  heard  on 
or  after  an  appointed  day  by  agreement 
of  the  parties  in  the  registry,  or  on  a  day 
fixed  by  the  Court  or  a  judge,  the  opera- 
tion of  this  rule,  even  if  it  applies,  is  not 
likely  to  occasion  any  difficulty.  8ee 
Order  LXIV.,  rule  9  (969),  under  the 
provisions  of  which  in  Admiralty  actions 
notice  of  hearing  may  be  abridged  or 
<lispensed  with. 


(/)  See  Rules  of  1883,  Appendix  G.,  No. 
22.    This  is  the  present  practice. 

(w)  S.  C.  Fees  Order,  Jan.,  1884,  No. 
52.  In  district  registries  where  Court 
fees  are  taken  in  money,  a  Court  fee  of 
the  same  amount  is  payable.  Fees  Order, 
July,  1884. 

(n)  See  Order  XXXVI.,  rule  17  (441), 
and  Order  XXXVI.,  rule  14  (438),  which 
last-mentioned  rule  provides  tnat  ten 
days'  notice  of  trial  shaU  be  given,  unless 
the  party  to  whom  it  is  given  has  con- 
sented, or  is  under  terms,  or  has  been 
ordered  to  take  short  notice  of  trial,  and 
shaU  be  sufficient  in  aU  cases,  unless 
otherwise  ordered  by  the  Court  or  a 
judge.  Short  notice  of  trial  shaU  be  four 
days'  notice,  unless  otherwise  ordered. 

(o)  Order  LXIV.,  rule  9  (969).  For 
this  purpose  the  Court  or  judge  has  power 
upon  the  motion  or  summons  to  dispense 
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Setting  down 
special  case 
Cor  argument. 


Withdrawal 
of  cause. 


Deposit  of 
prints  of 
pleadings. 


In  actions  in  which  a  special  case  has  been  stated,  the  special  case,  in 
order  that  it  may  come  before  the  Court  for  decision,  must  be  set  down  for 
argument.  This  can  be  done  as  of  course  by  any  party  to  the  action,  not 
being  a  married  woman,  an  infant,  or  a  person  of  unsound  mind  not  so 
found  by  inquisition.  In  order  to  enter  the  special  case  for  argument,  the 
solicitor  for  the  party  intending  to  enter  it,  usually  the  solicitor  for  the 
plaintiff,  must  deliver  to  the  proper  oflScer,  in  the  principal  registry  if  the 
action  is  proceeding  in  London,  or  in  the  district  registry  if  the  action  is 
proceeding  elsewhere,  a  memorandum  of  entry  in  a  prescribed  form  (p)^ 
and  also  if  any  married  woman,  infant,  or  person  of  unsound  mind  not  so 
found  by  inquisition  be  a  party  to  the  cause  or  matter,  producing  a  copy  of 
the  order  giving  leave  to  enter  the  same  for  argument  (q).  In  London, 
Liverpool  and  Manchester  cases  a  stamp  of  2L  must  be  impressed  on  the 
special  case,  or  in  cases  where  the  stamp  cannot  be  practicably  impressed  on 
the  special  case,  the  memorandum  (r).  After  the  special  case  has  been  set 
down  it  will  come  on  to  be  heard  in  its  order  or  on  a  day  agreed  on  in 
the  registry  or  appointed  by  the  Court  or  judge. 

A  cause  which  has  been  placed  on  the  list  for  hearing,  may  be  withdrawn 
by  either  the  plaintiff  or  defendant,  upon  a  consent  signed  by  the  parties 
being  produced  in  the  principal  registry  if  the  action  is  proceeding  in 
London.  It  is  difficult  to  determine  in  what  place  it  is  intended  that  the 
consent  should  be  produced  if  the  action  is  proceeding  in  a  district 
r^istry(«).  It  is  presumed  that  it  may  be  produced  in  the  district 
registry  (t). 

A  reasonable  time  (u)  before  the  day  appointed  for  hearing,  the  party 
who  has  the  cause  placed  on  the  list  for  trial  should  deposit  in  the  registry 
where  the  action  is  proceeding  ten  copies  of  the  whole  of  the  pleadings, 
for  the  use  not  only  of  the  Court,  the  registrar  and  officers  of  the  Court, 


with  the  giving  of  notice  of  trial,  or  to 
abridge  the  time  or  times  appointed  by 
the  Rules  of  1883  for  giving  such  notice, 
for  the  delivery  of  pleadings,  or  for  doing 
any  other  act  or  taking  any  other  pro- 
ceeding in  the  action,  upon  such  terms 
(if  any)  as  the  nature  of  the  case  may 
require,  lb.  In  practice  the  usual  course 
is  for  the  cause  to  be  set  down  (either 
with  the  consent  of  the  parties  or  by  the 
order  of  the  r^strar)  to  come  on  for 
heariug  on  the  earliest  convenient  day 
which  is  not  already  occupied  during  the 
sittings.  The  advantage  of  this  practice 
when  the  Court  sits  continuously  has 
been  found  to  be  very  great,  as  the  exact 
time  before  which  the  action  cannot  be 
heard  is  known,  and  the  practitioners 
engaged  can  make  arrangements  before- 
hand for  the  attendance  of  the  witnesses 
to  be  examined  in  Ck>urt,  without  incur- 
ring the  expense  which  would  be  insepa- 
rable in  Admiralty  actions  from  a  system 
under  which  causes  would  come  on  for 
hearing  merely  according  to  the  order  in 
which  they  had  been  set  down,  without 
regfuxl  to  any  other  considerations. 
(2?)  A    form    of    entry   is    given    in 


Appendix  G.  to  the  Rules  of  1883,  Form 
No.  25. 

(^)  Older  XXXIV.,  rule  6  (393). 

(r)  8.  C.  Fees  Order,  January,  1884, 
No.  52  ;  Fees  Order,  July,  1884. 

(#)  Order  XXVI.,  rule  2  (291).  This 
rule  provides  that  the  consent  must  be 
produced  to  the  proper  ofBcer.  The 
proper  officer,  according  to  the  definition 
in  Order  LXXI.,  rule  1,  sub-s.  (a)  (1041), 
would  in  actions  proceeding  in  London 
be  one  of  the  officii  of  t£e  principal 
registry. 

(t)  As  to  the  stamp  to  be  handed  into 
the  principal  registry  together  with  the 
minute  relating  to  the  consent,  see  S.  C. 
Fees  Order,  January,  1884,  No.  35  ;  Fees 
Order,  July,  1884. 

(tt)  In  The  Prince  SoUyhoff,  Adm.  Div., 
1888,  the  printed  pleadings  were  only 
deposited  on  the  Saturday  previous  to  the 
hearing,  which  had  been  appointed  f<>r 
the  next  Monday  ;  and  the  Court  inti- 
mated that  cases  would  not  be  heard  in 
future  unless  the  pleadings  were  deposited 
two  clear  days  before  the  day  appointed 
for  the  hearing. 
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bat  also,  in  those  actions  where  Trinity  masters  attend,  of  the  Tnnity 
masters  (x). 

When  the  cause  comes  on  for  hearing,  it  wiU,  in  the  ordinary  course  of   Hearing  of 
practice,  be  heard  by  one  of  the  two  judges  assigned  to  the  Probate,  ^a^^*®- 
Divorce,  and  Admiralty  Division  (y)  in  the  Court  in  the  Royal  Courts  of 
Justice  appropriated  to  Admiralty  business  (2;).    If  the  questions  in  the 


(as)  See  infra^  p.  442.  See  also  Order 
XXXVL,  rule  30(454),  proyiding  for 
two  copies  of  the  whole  of  the  ple^ings 
being  delivered  to  the  proper  officer,  one 
of  which  is  to  be  for  the  use  of  the  judge 
at  the  trial. 

(y)  The  Judicature  Act,  1873,  s.  43 
(repealed,  with  savings,  46  &  47  Vict.  c.  39). 
Sect.  44  of  the  Judicature  Act,  1873, 
provides  that  Divisional  Courts  may  be 
held  for  the  transaction  of  any  part  of 
the  business  assigned  to  the  I^bate, 
Divorce,  and  Admiralty  Division  of  the 
said  High  Court,  which  the  judges  of 
such  Division,  with  the  concurrence  of 
the  President  of  the  said  High  Court, 
deem  proper  to  be  heard  by  a  Divisional 
Court  (so  far  repealed,  with  savings, 
46  k  47  Vict.  c.  39)  (see  The  Ari/ui, 
12  P.  D.  118;  and  me  Numida  and 
Oollingrofx,  34  W.  R.  167,  in  which 
cases  Divisional  Courts  of  the  Admiralty 
Division  sat  for  other  purposes  than  the 
hearing  of  appeals  from  County  Courts 
having  Admiralty  jurisdiction)  ;  and  that 
any  cause  or  matter  assigned  to  the  said 
Probate,  Divorce,  and  Admiralty  Division 
may  be  heard,  at  the  request  of  the  Presi- 
dent of  such  Division,  with  the  concurrence 
of  the  President  of  the  said  High  Court, 
by  any  other  judge  of  the  said  High  Court. 
As  to  the  power  of  the  Dean  of  Arches  to 
sit  for,  with,  or  in  addition  to  the  judge  of 
the  Court  of  Admiralty,  and  therefore 
apparently  for,  with,  or  in  addition  to  a 
judge  of  the  Prolate,  Admiralty,  and 
Divorce  Division  sitting  in  Admiralty, 
see  the  Admiralty  Court  Act,  1840  (3  &  4 
Vict.  c.  66),  s.  1  (repealed,  but  with 
numerous  savings,  by  the  8.  L.  R.  Act, 
1893  (66  Vict.  c.  14),  s.  1  and  sched.) ; 
the  Judicature  Act,  1873,  s.  76 ;  the 
Appellate  Jurisdiction  Act,  1876  (39  k  40 
Vict.  c.  69),  8.  17  (repealed,  with  savings, 
46  k  47  Vict.  c.  39).  As  to  the  powers  of 
a  judge  of  the  High  Court  sitting  alone, 
see  the  Judicature  Act,  1873,  s.  39. 

(x)  The  sittings  of  the  Court  of  Admi- 
ralty were  ordered  to  be  held  at  West- 
minster  by  an  Order  in  Council  of 
January  21,  1860  (London  Gazette  for 
1860,  p.  216)  ;  and  it  was  provided  by  the 
Courts  of  Justice  Building  Act,  1866 
(28  k  29  Vict.  c.  48),  s.  18,  that  the  site  of 
"  The  Royal  Courts  of  Justice  "  should  be 
substituted  in  any  instrument  for  the 
places  where  the  superior  Courts  of  Law 
and  Equity  were  thereby  appointed  to 
sit.  See  the  Courts  of  Justice  Concentra- 
tion Act,    1865  (28  k  29   Vict.  c.   49). 


Where  the  plaintiff  has  proposed  that 
the  action  should  be  tried  at  the 
Assizes,  and  the  defendant  has  not 
applied  for  and  obtained  an  order  from 
the  Court  or  a  judge  ordering  that  the 
hearing  should  take  place  in  the  Royal 
Courts  of  Justice,  the  action  will,  it 
seems,  be  tried  at  the  Assizes  under  the 
provisions  of  Order  XXXVL,  rule  1 
(426).  In  a  case,  however,  of  damage  to 
cargo  instituted  in  the  Admiralty  Division, 
where  the  plaintiflte  had  named  a  place 
other  than  tne  Royal  Courts  of  Justice  in 
the  statement  of  claim  as  the  place  of 
trial,  the  Court  ordered  it  to  be  struck 
out  as  inserted  irregularly.  The  Assyrian, 
Adm.  Div.,  1888,  Fol.  219  (motion  in 
chambers,  June  19,  1888),  4  Times  Law 
Reports,  694.  See  Powell  v.  Cobb,  29  Ch. 
D.  486.  Order  XXXVL,  rule  1,  provides 
that  there  shall  be  no  local  venue  in  any 
action,  except  where  otherwise  provided 
by  statute,  and  that  erejy  action  in  every 
JDiviHon  shall,  unless  the  Court  or  a  judge 
otherwise  orders,  be  tried  in  the  county 
or  place  named  in  the  statement  of  claim 
or  notified,  as  in  the  rule  mentioned,  to 
the  defendant ;  and  if  no  place  of  trial  is 
named,  shall,  unless  the  Court  or  a  judge 
shall  otherwise  order,  be  tried  in  the 
county  of  Middlesex.  By  rule  6  (429)  of 
the  same  Order,  the  Court  or  a  judge  is 
empowered  to  direct  the  trial  without  a 
jury  of  any  cause,  matter,  or  issue  re- 
quiring prolonged  examination  of  docu- 
ments or  accounts,  or  any  scientific  or 
local  investigation,  which  cannot  in  their 
or  his  opinion  conveniently  be  tried  with 
a  jury  ;  whilst  by  rule  4  (428)  of  the 
Order  in  question  the  Court  or  a  judge 
may,  if  it  appears  desirable,  direct  a  trial 
without  a  jury  of  any  quextUm  or  issue  of 
facty  or  partly  of  fact  and  partly  of  law^ 
arising  in  any  cause  or  matter,  which, 
previously  to  the  passing  of  the  principal 
Act,  could  without  the  consent  of  the 
parties  have  been  tried  without  a  jury. 
'*  This  rule  applies  to  all  Chancery  actions 
and  to  old  Admiralty  actions.  Rule  4 
does  not  say  how  these  actions  are  to  be 
tried.  That  matter  is  dealt  with  by  rule 
7  ;  rule  4  only  authorizes  trial  without  a 
jury  of  one  or  more  issues  arising  in  such 
actions  as  I  have  just  mentioned.  The 
power  to  direct  issues  to  be  tried  with  a 
jury  in  non-jury  actions  is  preserved  by 
role  7a."  Per  Lindley,  L.J.,  Jenkins  v. 
Bushby,  [1891]  1  Ch.  484,  at  p.  490.  And 
see  Baring  Brothers  4*  Oo-  v.  The  North 
Wesfernitf  f'ruyv^y  Railway  Qk,  [1893] 
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cause  depend  upon  technical  skill  and  experience  in  navigation  or  other 
nautical  matters,  the  judge  is  usually  assisted  by  two  of  the  Elder  Brethren 
of  the  Trinity  House  of  Deptford  Strond  (a),  who  sit  with  him  as  assessors, 
and  who,  at  the  request  of  the  judge,  after  hearing  all  the  evidence  on 
each  side,  advise  him  on  all  questions  of  a  nautical  character.    But  in  all 


2  Q.  B.  406.  And  rule  6  (430)  of  the  Order 
as  amended  bj  the  Rules  of  December^ 
18H5,  rule  11,  declares  that  "  in  any  otlier 
cauxfi  or  matter,''  upon  the  application  of 
any  party  thereto  tor  a  trial  with  a  jury 
of  the  cause  or  matter,  or  any  issue  of 
fact,  an  order  shall  be  made  for  a  trial 
with  a  jury.  The  exact  effect  of  these 
rules,  so  far  as  concerns  Admiralty 
actions,  is  difficult  to  determine ;  but  it 
has  been  decided  that  the  words  **any 
other  cause  or  matter,"  in  Order  XXXVI., 
rule  6  (430),  do  not  include  Admiralty 
actions,  as  these  actions,  previously  to 
the  passinff  of  the  Judicature  Act,  1873, 
would,  wituout  the  consent  of  the  parties, 
have  been  tried  without  a  jury  ;  and  that 
in  an  Admiralty  action  an  order  for  the 
trial  of  the  action  with  a  jury  cannot  be 
obtained  under  rule  6.  The  Temple  Bar, 
11  P.  D.  6.  See  Jenkins  v.  Btishhy, 
[1891]  1  Ch.  494  ;  Tlmwn  v.  WiUon,  38 
Ch.  D.  72;  Coote  v.  Ingram,  35  Ch. 
D.  117;  Baring  Brothers  ^  Co,  v.  The 
yorth  Western  of  Uruguay  Railway  Co., 
[1893]  2  Q.  B.  406. 

Order  XXXVI.,  rule  7,  sub-s.  (a)  (431), 
is  in  terms  as  follows  :  In  every  cause 
or  matter,  unless  under  rule  6  of  this 
Order  a  trial  with  a  jury  is  ordered,  or 
under  rule  2  of  this  Order  either  party 
has  signified  a  desire  to  have  a  trial  with 
a  jury,  the  mode  of  trial  shall  be  by  a 
judge  without  a  jury  ;  provided  that  in 
auy  such  case  the  Court  or  a  judge  may 
at  any  time  order  any  cause,  matter,  or 
issue  to  be  tried  by  a  judge  with  a  jury, 
or  by  a  judge  sitting  with  assessors,  or  an 
official  referee,  or  a  special  referee,  with 
or  without  assessors.  It  may  be  con- 
tended that  the  portion  of  this  rule  pro- 
viding that  the  Court  or  a  judge  may 
order  a  trial  with  a  jury  is  not  intended 
to  apply  to  Admiralty  actions,  as  there  is 
no  existing  enactment  by  the  Legislature 
depriving  plainti&  in  Admiralty  actions 
of  the  right  which  (hey  possessed  at  the 
time  of  the  passing  of  the  Judicature 
Acts  of  having  their  actions  tried  before 
the  judge  sitting  in  Admiralty  in  Court 
without  a  jury.  But  the  Court  of  Appeal 
in  the  case  of  Tite  Dimple  Bar  appeared 
to  think  that  under  this  rule  a  judge 
might,  in  his  discretion,  order  an  Admi- 
ralty action  to  be  tried  by  a  judge  with  a 
jury.  It  seems,  however,  to  be  impro- 
bable that  a  judge  in  the  exercise  of  his 
discretion  will,  except  under  unusual 
circumstances,  order  an  Admiralty  action 
to  be  tried  with  a  jury.  In  Tke  Freda 
(March  24, 1887),  an  Admiralty  action  vn 


rem  for  personal  injuries,  the  Court  refused 
to  summons  a  jury.  So  in  The  Gamecock 
Towing  Co,  v.  J.  Gray  (Jan.,  1887),  an 
action  for  salvage  transferred  to  the  Ad- 
miralty Division  from  the  Queen's  Bench 
Division,  an  application  for  a  trial  with  a 
jury  was  refused.  The  case  of  The  This, 
S.  Q.  S.  for  1894,  p.  183,  an  action  of 
damage  where  the  only  substantial  issues 
were  whether  the  collision  had  been 
brought  about  intentionally  and  at  the 
incitement  of  the  plaintilb,  was  tried  in 
the  Royal  Courts  of  Justice  by  the  judge 
sitting  in  Admiralty  with  a  special  jury 
and  assisted  by  Trinity  masters.  So  The 
Hankow,  a  diunage  to  cargo  case,  was 
tried  by  the  President  with  a  special  jury 
(Shipping  Gazette  Summary  for  1897, 
p.  310),  but  would  appear  to  have  been  an 
action  in  personam  for  balance  of  freight, 
and  therefore  not  within  the  jurisdiction 
of  the  High  Court  of  Admiralty. 

(a)  The  members  of  the  Damage  Com- 
mittee of  the  Trinity  House  attend 
according  to  arrangements  made  amongst 
themselves.  The  Deputy  Master  of  the 
Trinity  House  never  attends.  By  virtue 
of  the  56th  section  of  the  Judicature  Act^ 
1873,  and  of  Order  XXXVL,  rule  7, 
8ub-s.  (a)  (431),  and  rule  43  (467),  any 
action  may  be  tried  with  assessors.  These 
provisions  are  seldom  resorted  to  in 
Admiralty  actions ;  but  in  the  case  of 
The  Marina,  29  W.  R.  508,  a  wages  suit, 
where  questions  as  to  the  state  of  the 
mathin^  of  the  vessel  on  which  the 
plaintiff  bad  served  as  engineer  were  in- 
volved, the  Court,  under  analogous  pro> 
visions  to  those  of  the  above-mentiotied 
rules,  sat  with  assessors  skilled  in  matters- 
of  engineering.  So  in  two  recent  cases- 
where  the  Corporation  of  the  Trinity 
House  of  London  were  in  one  case  plain- 
tiffs, and  another  case  defendants  (see 
The  Indus,  Adm.  Div.,  Jan.  16,  1886,  12- 
P.  D.  46  ;  TJie  Irene,  Adm.  Div.,  March 
23,  1899),  the  Court  was  assisted  by  asses- 
sors who  were  not  Elder  Brethren  of  the 
Corporation.  The  remuneration  to  be 
paid  to  the  assessors,  referred  to  in  the 
above-mentioned  rules,  is  to  be  deter- 
mined by  the  Court.  The  Judicature  Act. 
1873,  s.  56.  As  to  trials  before  an  official 
or  special  referee,  see  sect.  83  of  the  same 
Act,  and  Order  XXX VI.,  rule  7,  sub-s.  (a> 
(431);  Or<ier  LXIII.,  rule  16  (960): 
Chder  XXXVI.,  rules  46— 55c  (B.  S.  C, 
December,  1888,  rules  1 — 6  ;  December, 
1889,  rules  1—6).  See  also  S.  0.  Fees 
Order,  January,  1884,  Nos.  89—91 ;  and 
December,  1887. 
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caaes  it  is  with  the  judge  alone  that  the  decision  rests  {b).  In  suits  of 
damage  and  salvage  the  attendance  of  Trinity  masters  may  be  obtamed 
a8  a  matter  of  course.  Either  party  may  file  a  prcedpe  in  the  registry 
where  the  action  is  proceeding,  praying  for  the  attendance  of  Trinity 
masters.  A  ten-shilliug  Court  stamp  must,  in  London,  Liverpool  and  Man- 
chester cases,  be  impressed  on  the  pr(Bcipe  (r).  Notice  will  be  sent  from  the 
principal  registry  to  the  Trinity  House,  requesting  the  attendance  of  two 
Trinity  masters  at  the  hearing,  and  copies  of  the  printed  papers  in  the  canse 
vaW  be  forwarded  for  their  perusal.  In  suits  other  than  damage  or  salvage 
snits  application  should  be  made  to  the  Court  or  a  judge  by  summons,  in 
order  to  obtain  the  attendance  of  the  Trinity  masters  (^).    The  fees 


(J)  "I  never  yet  pronounced  a  single 
decree,  when  I  was  assisted  by  Trinity 
masters,  in  which  I  was  not  perfectly 
convinced  that  the  advice  they  gave  me 
was  correct ;  and  if  1  had  entertained  a 
contrary  opinion,  notwithstanding  all 
their  nautic^  skill  and  ezpericDce,  I  am 
clearly  of  opinion,  having  deliberated 
much  on  that  question,  that  it  would  be 
my  duty  to  pronounce  such  contrary 
opinion."  Per  Dr.  Lushington.  See  The 
Alfred,  7  No.  Ca.  364  ;  tIu!  Speed,  2  W. 
Hob.  231  ;  TTie  Swanland,  2  Spks.  108  ; 
Ths  Beryl,  9  P.  D.  137.  See  also  Ttie 
Aid,  6  P.  D.  84  ;  T^e*  Immaganda  Sara 
Cla*ina,  7  No.  Cas.  682 ;  ilte  Fred,  7 
Asp.  65.0 ;  T/ie  Gannet,  [1900]  A.  C.  234, 
at  p.  236.  See  also  The  Magna  Charta, 
1  Aisp.  153,  where  the  judge  of  the  Court 
of  Admiralty  had  differed  in  opinion  from 
the  Trinity  masters  by  whom  he  had 
been  assisted  in  Ck)urt,  and  had  applied 
to  the  Trinity  House  for  the  opinions  of 
other  Trinity  masters  on  the  case ;  and 
Sir  Joseph  Napier,  in  delivering  the  judg- 
ment of  the  Board  of  Privy  Council,  said : 
"  It  has  been  said  that  there  was  a  differ- 
ence of  opinion  between  those  gentlemen 
by  whom  the  learned  judge  of  the  Admi- 
ralty Court  was  assisted  ;  that  they  took 
a  different  view  of  the  case ;  and  that 
when  the  case  was  referred  to  the  Elder 
Brethren  of  tbe  Trinity  House,  a  differ- 
ence of  opinion  existed  there.  It  was, 
however,  the  duty  of  the  learned  judge  to 
decide  the  case  ui)on  his  own  respon- 
sibility. The  learned  judge  has  got  the 
responsibility  cast  upon  him  of  arriving 
at  a  judicial  conclusion.  He  is  advised 
and  assisted  by  personR  experienced  in 
nautical  matters  ;  but  that  is  only  for  the 
purpose  of  giving  him  the  information  he 
desires  upon  questions  of  professional 
skill ;  and  having  got  that  information 
from  those  who  advise  him,  he  is  bound 
in  duty  to  exercise  his  own  judgment ; 
and  it  would  be  abandonment  of  his  duty 
if  he  delegated  that  duty  to  the  persons 
who  assisted  him.  The  assessors  merely 
furnish  the  materials  for  the  Court  to  act 
upon,  and,  for  convenience  sake,  they  are 
allowed  to  hear  all  the  evidence.  If  the 
learned  judge  is  unable  to  see  what  are 


the  grounds  upon  which  they  give  their 
opinion  and  draw  their  inferences,  or 
assume  facts,  and  if  they  are  other  than 
those  to  which  he  gives  his  assent,  he  is 
not  at  liberty  to  act  upon  any  inferences 
which  they  draw  from  the  evidence, 
except  they  accord  with  those  of  which 
he  himself  approves.  The  deductions  to 
be  drawn  from  the  evidence  must  be  his 
own ;  and  aU  the  assessors  can  do  is 
merely  to  give  him  their  aid  and  advice 
in  those  matters  in  which  they  are 
supposed  to  be  skiUed.'*  As  to  the  re- 
argument  of  a  case  before  a  third  Trinity 
master,  see  Tits  Philotaxe,  3  Asp.  512, 
4  Asp.  321  ;  T/ie  Britannia,  Adm.  Div., 
April  6,  1892  ;  The  Laurel,  Marsden,  323. 

(r)  S.  C.  Fees  Order,  Jan.,  1884,  No.  64; 
Fees  Order,  July,  1884. 

(d)  Until  recently  the  attendance  of 
the  Trinity  masters  in  salvage  suits  was 
only  obtained  by  special  application.  In 
the  case  of  27ie  Mtmtliandel,  Dr.  Lushing- 
ton said :  "  In  salvage  cases  the  geneial 
rule  on  which  I  act  is,  if  both  parties  ask 
for  Trinity  masters,  I  accede  to  the  pro- 
position ;  where  one  party  only  asks  for 
them,  I  read  the  papers  and  exercise  my 
own  judgment  as  to  whether  they  shall 
attend  ;  but  where  neither  party  prays 
them,  I  rarely  direct  them  to  be  caUed 
in."  The  HouthandeU  1  Spks.  27.  See 
The  Princess  Alice,  3  W.  Rob.  139; 
The  James  Diseon,  2  L.  T.  696;  The 
Vargus,  16  Jur.  710.  The  Court  in  recent 
times  has  favoured  the  attendance  of 
Trinity  masters  in  salvage  suits,  and 
occasionally,  where  on  a  cause  being 
called  on  it  has  appeared  that  Trinity 
masters  have  not  previously  been  applied 
for,  it  has  been  arranged  at  the  suggestion 
of  the  judge  that  Trinity  masters,  who 
have  been  in  attendance  at  the  hearing  of 
a  case  just  concluded,  should  remain  for 
the  case  called  on,  although  not  previously 
summoned  for  the  purpose  [see  Tlte 
Alhertus,  Shipping  Gazette  Summaiy  for 
1889,  p.  349 J  ;  and  it  may  be  stated  to  be 
now  the  usual  practice  that  in  all  defended 
salvage  suits,  as  well  as  in  damage  suits, 
the  Coviit  is  usually  assisted  by  Trinity 
masters.  So  also  in  damage  to  caigo 
cases,  where  (questions  of  seamanship  are 
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payable  to  the  Trinity  masters  are  now  regulated  by  the  Rules  of  the 
Supreme  Court  dated  January  12,  1893,  as  to  Fees  to  Trinity  Masters  («). 
The  fees  are  paid  by  the  solicitor  of  the  successftd  suitor,  in  money,  at  the 
end  of  the  cause.  In  damage  causes  where  each  party  is  held  to  blame,  and 
in  other  cases  where  no  costs  are  given  to  either  party,  each  solicitor  pays 
a  moiety  of  the  fees. 

It  was  a  common  case  in  the  Court  of  Admiralty  for  the  hearing  of  a 
cause  to  be  postponed  on  account  of  the  absence  of  a  material  witness  (/), 
and  it  is  now  provided  by  Order  XXXVI.,  rule  84  (458),  that  the  judge 
may,  if  he  think  it  expedient  for  the  interests  of  justice,  postpone  or 
adjourn  the  hearing  of  any  cause  for  such  time  and  to  such  place,  and 
upon  such  terms,  if  any,  as  he  shall  think  fit  (g).  The  hearing  of  the 
cause  is  liable  to  be  postponed  if  the  required  number  of  copies  of  the 
pleadings,  printed  proofs,  and  other  documents  required  to  be  deposited  in 
the  registry  have  not  been  left  there  in  sufficient  time  to  be  sent  to  the 
judge  and  the  Trinity  House  before  the  day  on  which  the  cause  is  appointed 
to  be  heard  (A).     Either  party  in  a  cause  may  apply  to  the  Court  for  an 


involved^  the  recent  practice  has  been  for 
Trinity  masters  to  be  summoned.  In  The 
Accamac^  Adm.  Div.,  June  17,  1890,  an 
action  of  damage  to  cargo,  no  Trinity 
masters  having  been  summoned,  the  Court 
adjourned  the  action  for  their  attendance, 
intimating  that  in  aU  suits  of  damage  to 
cargo  where  unseaworthiness  or  similar 
questions  were  at  issue,  Trinity  masters 
ought  to  be  summoned  to  assist  the  Ck)urt. 
See  also  to  the  same  effect  The  Afiyrian, 
Shipping  Gazette  Summary  for  1889,  p.  474. 
(e)  These  rules  (printed  Statutory 
Rules  and  Orders  for  1893,  Appendix, 
p.  831)  provide  that  the  following  shall 
be  the  scale  of  fees  payable  to  each 
Trinity  master  summoned  in  Admiralty 
actions  in  the  Probate,  Divorce,  and 
Admiralty  Division : 

1.  For  hearing  in  any  action  other  than 
one  in  which  salvage  only  is  claimed, 
d64  4#.  per  diem. 

2.  For  hearing  in  any  action  in  which 
salvage  only  is  claimed,  (1)  where  there 
is  one  set  of  pleadings,  j^  2«.  per  diem  ; 
(2)  where  there  is  more  than  one  set  of 
pleadings,  £4  4#.  per  diew. 

3.  If  the  part  hearing  of  an  action 
shall  on  any  day  end  before  the  midday 
adjournment,  or  shaU  commence  after 
such  adjournment,  the  Trinity  master 
having  in  the  latter  case  been  engaged  in  a 
previous  case,  or  not  having  been  in  atten- 
dance before  such  adjournment,  half  the 
day  fee  shaU  be  payable  in  respect  of  such 
part  hearing,  provided  that  such  half  fee 
shaU  not  be  less  than  £2  2«. 

4.  For  hearing  of  any  appeal,  whether 
there  be  a  cross  appeal  or  not  to  the 
Divisional  Court,  in  each  case  £3  3«. 

5.  For  attending  to  hear  judgment 
when  reserved,  including  consultation 
with  the  judge  or  judges  in  the  day  on 
which   judgment  is  given,   £2  2#.    For 


consultation  with  the  judge  or  judges  on 
any  day  other  than  one  on  which  the 
action  is  heanl  or  reserved  judgment 
delivered,  £2  29. 

6.  For  attendance  on  any  day  when 
not  called  upon  to  sit  in  any  action  half 
the  day  fee  shaU  be  payable,  provided  that 
such  half  fee  shaU  not  be  less  than  £2  24r. 

7.  If  notice  of  attendance  in  any  cafie 
shaU  have  been  given,  and  shall  less  than 
three  days  before  the  day  of  hearing  have 
been  countermanded,  half  the  day  fee 
shall  be  payable,  provided  that  such  half 
fee  shall  not  be  less  than  £2  24. 

8.  Actions  in  which  there  are  counter- 
claims,  consolidated  actions,  and  all  actions 
tried  together,  shall  for  the  purposes  of 
these  rules  be  considered  single  actions, 
the  total  fees  being  payable  in  equal  parts 
in  each  action,  unless  the  judge  shall 
otherwise  order. 

9.  In  any  case  not  falling  within  these 
rules  the  fees  to  be  paid  shidl  be  fixed  by 
the  judge. 

See  Tfie  WUhelm  Tell,  7  Asp.  328. 

(/)  Martin  v.  RoUntOTi,  2  Lee,  EccL 
Reports,  pp.  397.  398. 

(g)  Both  in  the  Court  of  Admiralty 
and  in  the  Admiralty  Division  the  recent 
practice  has  been  only  to  grant  an  appU- 
cation  for  the  postponement  of  the  hear- 
ing, on  the  ground  of  the  absence  of  a 
material  witness,  on  the  applicant  con- 
senting to  pay  the  costs  of  the  day 
occasioned  by  the  postponement.  Further, 
it  is  the  practice  in  the  Admiralty  Division 
that  causes,  if  in  the  printed  list,  wiU  not, 
unless  the  Court  at  the  hearing  orders  an 
adjournment,  be  postponed  without  an 
affidavit.  See  notice  in  the  Registry  of 
November  5, 1891. 

(/«)  In  the  case  of  Tlie  Africa,  Adm. 
Div.,  December  8,  1883,  Mr.  Justice  Butt 
intimated  that  in  cases  where  the  pleadings 
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order  for  the  inspection  by  the  Trinity  masters  or  others  appointed  for  the 
trial  of  the  cause,  or  by  the  party  himself  or  his  witnesses,  of  any  ship  or 
other  personal  or  real  property  the  inspection  of  which  may  be  material  to 
the  issue.  The  costs  occasioned  by  such  inspection  are  in  the  discretion  of 
the  Court  {%), 

Independently  of  this  provision  the  Court  at  a  judge  may,  upon  the 
application  of  any  party  to  the  cause,  and  upon  such  terms  as  may  be  just, 
make  any  order  for  the  inspection  of  any  property  or  thing  being  the 
subject  of  such  cause,  or  as  to  which  any  question  may  arise  therein^  and 
for  such  purposes  may  authorize  any  person  to  enter  upon  any  land  or 
building  in  the  possession  of  any  party  to  the  cause  (k),  or  any  samples  to 
be  taken,  or  any  observation  to  be  made  or  experiment  to  be  tried  which 
may  be  necessary  or  expedient  for  the  purpose  of  obtaining  full  information 
or  evidence  (Q.  The  judge  before  whom  the  cause  is  heard  may  himself 
inspect  any  property  or  thing  concerning  which  any  question  may  arise  in 
the  cause  (tn). 

As  the  pleadings  set  forth  the  main  facts  relied  on  by  each  party  (n),  no 
opening  statement  by  counsel  is  usually  necessary,  and  the  Court  at  the 
hearing  proceeds  at  once  to  the  evidence.  Formerly  in  causes  of  damage 
where  the  plaintiffs*  vessel  was  at  anchor  at  the  time  of  the  collision,  or  the 
sole  defence  raised  by  the  defendants  was  one  of  inevitable  accident,  it  was 


Inspection  by 

Trinity 

masters. 


Order  for 
inspection  oi 
subject- 
matter  of 
caase. 


Procedure  at 
hearing. 


were  not  printed  in  time  to  be  duly 
supplied  to  the  jud^  and  to  the  Trinity 
House,  he  would  adjourn  the  case  at  the 
expense  of  the  party  in  default. 

Order  LXV.,  rule  5  (980),  provides  that 
if  it  appears  at  the  hearing  that  the  bear- 
ing cannot  conveniently  proceed,  by  reason 
of  the  solicitor  for  any  party  having  neg- 
lected to  attend  personally,  or  by  some 
proper  person  on  his  behalf,  or  having 
omitted  to  deliver  any  paper  necessary 
for  the  use  of  the  Court  or  judge,  and 
which,  according  to  the  practice,  ought 
to  have  been  delivered,  such  solicitor  shall 
personaUy  pay  to  all  or  any  of  the 
parties  such  costs  as  the  Court  or  judge 
shall  think  fit  to  award. 

(i)  The  Admiralty  Court  Act,  1861, 
8. 18.  The  application  has  generally  been 
made  at  the  hearing  of  the  action.  See 
The  VwUrr  Covacevich,  10  P.  D.  40,  where 
an  application  made  in  a  damage  suit  for 
Trinity  masters  to  inspect  the  vessel  pro- 
ceeded against,  before  any  Trinity  masters 
had  been  appointed  for  the  hearing  of  the 
case,  was  refused.  Orders  for  inspection 
by  the  Trinity  masters  under  this  section 
were  made  in  The  Ger mania,  W.  N.  for 
1868,  p.  228  ;  37  L.  J.  Adm.  69,  and 
on  appeal,  21  L.  T.  44 ;  and  The  JWii^- 
»^,  4  L.  R.  A.  &  E.  417,  419.  Both  of 
these  cases  were  actions  of  damage  ;  and 
in  each  the  inspection  by  the  Trinity 
masters  was  for  the  purpose  of  ascertain- 
ing whether  the  provisions  of  the  regula- 
tions for  preventing  collisions  at  sea  as  to 
lights  had  been  complied  with.  In  2%« 
Oermania  the  order  as  to  inspection 
directed  that  the  Trinity  masters  should 


be  accompanied  by  the  proctors,  and 
one  viewer,  on  either  side.  See  also  Tfie 
Marathon,  4  Asp.  75  ;  The  Diihe  of 
Buccleugh,  15  P.  D.  86,  at  p.  88.  See  also 
The  (hue.  Shipping  Gazette  Summary 
for  1892,  p.  406  ;  I%«  RotaHan,  Adm. 
Div.,  April  22,  1899,  an  action  of  damage 
where  the  case  was  adjourned  for  the 
Trinity  masters  to  inspect  the  damaged 
portions  of  the  two  vessels  which  had 
come  into  collision  ;  The  Firm,  Adm.  Div., 
April  3,  1889,  in  which  latter  case  a  vessel 
was  alleged  to  have  been  damaged  by 
injuries  received  by  the  state  of  the  berth 
in  which  she  lay,  and  the  berth  was 
inspected  by  the  Trinity  masters. 

(*)  See  Reid  v.  Powers,  28  Sol.  Journal 
663  ;  Oarrard  v.  Edge,  37  W.  R.  501. 

(0  Order  L.,  rule  3  (659).  See  Immh 
V.  Beaumont,  27  Ch.  D.  357  ;  Mitchell  v. 
Darley  Main  Colliery  Co,,  10  Q.  B.  D. 
457.  The  application  can  only  be  made 
after  notice  to  the  adverse  party,  and 
cannot  be  made  by  the  defendant  until 
he  has  appeared.     Order  L.,  rule  6  (662). 

(wi)  Order  L.,  rule  4  (660). 

(n)  As  to  amendments  in  the  writ,  in- 
dorsements, or  pleadings  at  the  hearing, 
see  gupra,  pp.  252,  n.  (i),  354;  Order 
XIX.,  rule  27  (223)  ;  and  Order  XXVIII. 
By  Order  XVI.,  rule  12  (134),  any  appli- 
cation to  add,  or  strike  out,  or  substitute  a 
plaintiff  or  defendant,  may  be  made  to  the 
Court  or  a  judge  at  any  time  before  trial 
by  motion  or  summons,  or  at  the  hearing  of 
the  action  in  a  summary  manner.  This 
rule,  however,  can  scarcely  be  intended 
to  apply  to  defendants  in  actions  in  rem. 
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usual  for  the  defendants  to  begin,  but  the  practice  is  now  settled  that  in 
such  cases  the  plaintifib  must  b^n.  Indeed  in  actions  of  damage  the 
onus  of  proof  is  almost  always  upon  the  plaintiff  (o).  ,  If  when  the  cause  is 
called  on  the  plaintiff  appears,  but  the  defendant  does  not  appear,  the 
plaintiff  may  prove  his  claim  so  far  as  the  burden  of  proof  lies  upon 
him(^).  Similarly,  if  the  defendant  appears,  but  the  plaintiff  does  not 
appear,  the  defendant,  if  he  has  no  counterclaim,  shall  be  entitled  to 
judgment  dismissing  the  action,  but  if  he  has  a  counterclaim,  may  prove 
his  counterclaim  so  far  as  the  burden  of  proof  lies  upon  him  (q). 

Where  the  Court  is  assisted  by  Elder  Brethren  of  the  Trinity  House,  it 
is  not  usual  for  either  party  to  give  evidence  on  questions  of  nautical  skill 
and  knowledge,  with  reference  to  which  it  is  the  province  of  the  Trinity 
masters  to  advise  the  Court  (r). 

It  is  not  the  practice  for  any  evidence  as  to  the  amount  of  damage  to 
be  given  in  Court,  and  questions  as  to  assessment  of  damages  are  usually 
referred  as  of  course  to  the  registrar,  assisted  by  merchants  (5)  ;  but 
there  is  no  inflexible  rule  to  that  effect  (Q,  and  in  a  case  of  collision, 
where  a  question  of  consequential  damage  arose  for  the  determination  of 
which  the  Court  assisted  by  the  Trinity  masters  was  the  best  tribunal, 
the  evidence  with  respect  to  such  question  was  allowed  to  be  given  in 
Court  at  the  hearing  (u). 

After  all  the  evidence  has  been  taken,  the  counsel  for  the  plaintiff 
addresses  the  Court,  then  the  counsel  for  the  defendant  is  heard,  and  if 
any  evidence  has  been  adduced  on  behalf  of  the  defendant  the  plaintiff's 
counsel  is  entitled  to  reply  (a;).  When  a  cause  is  heard  on  vivd  voc^ 
evidence,  only  one  counsel  is  allowed  to  address  the  Court  on  each  side  on 
the  merits  {y).    Where  the  cause  is  heard  on  written  or  printed  proofs,  the 


(a)  See  The  Otter,  L.  R.  4  A.  &  E.  205 ; 
The  Benmore,  L.  R.  4  A.  &  E.  182  ;  The 
lAndUfame,  12  Times  Law  Reports,  267  ; 
The  Indvjt,  12  P.  D.  46,  47. 

Cp)  Order  XXXVI.,  rule  31  (456).  As 
to  setting  aside  the  judgment  in  such  a 
case,  see  Order  XXXVI.,  rule  33  (457)  ; 
and  next  note. 

(^)  Order  XXXVI.,  rule  32  (456).  The 
judgment  may  be  set  aside  by  a  Court  or 
a  judge  on  an  application  made  within 
six  days.     Order  XXXVI.,  rule  33  (467). 

(r)  The  Kirhy  HaU,  8  P.  D.  75,  76 ; 
The  Earl  Spencer,  L.  R.  4  A.  &  E.  438. 
See  also  The  Kegtrel,  6  P.  D.  189  ;  The  Sir 
Robert  Peel,  4  Asp.  321  ;  The  Ageyrian,  6 
Asp.  525  ;  The  Fred,  7  Asp.  550 ;  The 
TcUmania,  Adm.  Div.,  March  9,  1S88. 
In  The  QaseUe,  1  W.  Rob.  471,  474,  the 
Court  directed  the  Trinity  masters  to 
disregard  evidence  before  the  Court  in 
affidavits  with  respect  to  matters  of  mere 
nautical  practice  and  experience,  observ- 
ing "  that  on  such  matters  they  must  be 
guided  entirely  by  their  own  science  and 
knowledge,  and  not  by  the  opinion  of 
other  nautical  persons,  however  respect- 
able or  numerous  such  witnesses  may  be, 
swearing  to  a  belief  that  this  or  that 
particular  course  was  the  proper  course  to 


have  been  adopted.  If  this  were  not 
so,  your  attendance  in  this  Court  would 
be  almost  nugatory ;  and  in  the  great 
majority  of  cases  that  might  occur  it 
would  be  impossible  for  the  Court  t4> 
arrive  at  any  certain  or  satisfactori- 
termination."  Per  Dr.  Lushington,  TAV 
QazeUe,  1  W.  Rob.  474,  475.  See  The 
No,,  1  Spks.  184  ;  and  The  Ann  and 
Mary,  7  Jur.  1001. 

(*)  See  mfra,  p.  451,  and  the  following 
cases. 

(0  See  Th4i  Eleonore,  Br.  &  L.  187, 
where  the  Court,  considering  it  could 
satisfactorily  itself  dispose  of  the  ques- 
tion of  damages,  refrained  from  orderinj; 
a  reference. 

(«)  The  Maid  of  Kent,  6  P.  D.  178  : 
The  Bansa,  6  Asp.  268.  The  Court  will 
sometimes  give  directions  to  the  registrar 
as  to  the  principles  he  is  to  follow  in 
assessing  the  damages.  See  The  ffansa, 
lb. ;  The  St.  Cloud,  Br.  &  L.  18. 

(a?)  As  to  the  right  of  reply  in  cases 
where  the  Crown  is  represented,  see  The 
Parlemmt  Beige,  4  P.  D.  144. 

(y)  See  Pritchard's  Admiralty  Digest, 
vol.  2,  p.  622,  n.,  ed.  1865.  But  two 
counsel  may  be  heard  on  each  side  on 
any  point  of  law  that  has  arisen  in  the 
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ngnal  practice  has  been .  not  to  have  the  whole  of  the  evidence  read 
formallj,  bat  for  the  counsel  of  the  respective  parties  to  direct  the 
attention  of  the  Court  to  the  portions  of  the  evidence  on  which  they 
respectively  rely  (z).  When  the  cause  is  heard  on  written  or  printed 
evidence,  two  counsel  on  each  side  are  allowed  to  address  the  Court. 

On  the  arguments  being  concluded,  the  judge,  if  he  is  assisted  by 
Elder  Brethren  of  the  Trinity  House,  before  giving  judgment  confers  with 
them,  and  in  some  instances  retires  out  of  Court  for  the  purpose  (a). 

When  the  judge  has  pronounced  his  decision  in  the  cause  (5),  a  note  of  Minute  of 
it  is  taken  down  by  the  registrar,  or  the  oflftcer  officiating  in  Court  for  him,  ^  ^   ^'®® 
and  subsequently  a  formal  minute  of  the  judgment  is  settled  in  the  registry 
and  entered  there  in  the  same  Minute  Book  in  which  all  previous  proceed- 
ings in  the  action  have  been  recorded  ((;).    A  Court  fee  of  IZ.  is  payable  in 
respect  of  drawing  up  the  judgment  (rf).    The  costs  of  and  incident  to  the  Coats. 
action  are  in  the  discretion  of  the  Court  or  judge  («),  but  this  discretion  is, 
as  will  presently  be  noticed  {/),  exercised  in  conformity  with  certain  known 
principles  and  rules  of  practice,  in  conformity  with  which,  in  the  absence 
of  any  special  directions  by  the  Court  or  judge,  the  minute  of  the  judgment 
is  drawn  up,  and  therefore,  except  in  cases  where  these  principles  and  rules 
are  inapplicable,  a  formal  applii^ion  to  the  Court  or  judge  as  to  the  costs 
is  unnecessary. 


course  of  the  case,  and  if  counsel  replying 
cites  authorities  not  previously  referred 
to  in  the  case,  one  counsel  on  the 
opposite  side  is  heard  with  reference  to 
the  authorities  so  cited. 

(z)  This  is  the  more  convenient  course, 
as  the  printed  evidence  has  been  previously 
sent  with  the  pleadings  in  the  cause  to 
the  judge,  and  in  cases  where  the  case  is 
to  be  heard  with  Trinity  masters,  to  the 
Trinity  House,  and  has  therefore  usuaUy 
been  read  by  the  Court  and  the  Trinity 
masters  before  the  hearing.  See  Tlu 
Speed,  2  W.  Rob.  230. 

(a)  If  the  decision  of  the  Court  is  in 
favour  of  the  plaintiff  in  an  action  in 
rem,  in  which  the  defendant's  ship  re- 
mains under  arrest,  it  is  usual  to  apply 
for  a  sale  of  the  ship  as  soon  as  the  Court 
has  given  judgment,  thus  saving  the 
expense  of  a  substantive  application. 
Order  XXI.,  rule  17  (250),  provides  that 
where  in  any  action  a  set-on  or  counter- 
claim is  establish^  as  a  defence  against 
the  plaintiff^s  claim,  the  Court  or  a  judge 
may,  if  the  balance  is  in  favour  of  the 
defendant,  give  judgment  for  the  defen- 
dant for  such  balance,  or  may  otherwise 
adjudge  to  the  defendant  such  relief  as 
he  may  otherwise  be  entitled  to  upon  the 
merits  of  the  case. 

Order  XXXVI.,  rule  39  [R.  S.  C,  Feb., 
1892,  rule  1  ],  provides  that  the  judge  shall 
at  or  after  trial  direct  judgment  to  be 
entered  as  he  shall  think  right,  and  no 
motion  for  judgment  shaU  be  necessary 
in  order  to  obtain  such  judgment. 

Motions  for  judgment  were  never  in 


practice,  even  before  the  passing  of  this 
rule,  made  in  Admiralty  actions  where 
there  had  been  a  trial  of  the  action  in 
Court.  If  made  in  any  case,  the  provi- 
sions contained  in  Order  XL.,  so  far  as 
they  are  applicable,  would  have  to  be 
followed. 

(J)  It  was  formerly  the  practice  for 
the  judge  to  sum  up  the  evidence  to  the 
Trinity  masters  publicly,  but  this  practice 
was  discontinued  in  1867,  and  has  not 
since  been  revived.  77ie  Hanmhal,  Tlie 
Queen,  L.  R.  1  A.  &  E.  56,  n. 

(<j)  See  Order  LXVI.,  rule  9  (1011)  ; 
and  The  Orient,  3  Asp.  322,  where  the 
practice  of  the  Court  of  Admiralty  as  to 
entering  decrees  is  referred  to.  As  to  the 
registrar,  or  officer  officiating  in  Court  for 
him,  making  a  note  of  the  times  at  which 
the  hearing  commences  and  terminates 
respectively  on  each  day  of  the  hearing, 
see  Order  XXXVI.,  rule  40  (464).  See 
the  Appendix,  post,  for  a  selection  of  the 
forms  of  decrees  in  use. 

(d)  S.  C.  Fees  Order,  Jan.,  1884,  No. 
57.  This  fee  is,  in  London  and  Liverpooi 
causes,  denoted  by  a  stamp  of  1/.  im- 
pressed on  a  copy  of  the  minute  of  the 
judgment,  sealed  with  the  seal  of  the 
Court,  given  out  to  the  parties  on  applica- 
tion.   See  Fees  Order,  July,  1884. 

(e)  The  Monarch,  1  W.  Rob.  23,  25  ; 
Order  LXV.,  rule  1  (976).  The  registrar 
cannot  ordinarily  make  any  award  as  to 
these  costs.    Order  LIV.,  rule  12  (745). 

(/)  See  post,  Chapter  Costs  ;  Order 
LXV.,  rule  2  (977). 
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By  the  operation  of  the  76th  section  of  the  Judicature  Act,  1873,  the 
1  &  2  Yict.  c.  110  now  applies  to  all  the  Divisions  of  the  High 
Coart  of  Justice,  and  all  judgments  under  which  money  is  payable  in 
Admiralty  actions  without  exception  carry  interest  at  the  rate  of  4  per 
cent,  per  annum  from  the  date  of  the  judgment,  or  from  such  other  day 
as  is  directed  by  the  order  of  the  Court  or  a  judge,  until  payment,  and  in 
actions  in  personam  such  interest  can  be  levied  under  a  writ  of  execution 
on  such  judgments  (^).  Moreover,  in  many  actions,  in  addition  to  the 
interest  here  referred  to,  interest  from  a  date  previous  to  the  date  of  the 
judgment  may  be  due  under  special  rules  which  have  been  already 
noticed  (A). 

Where  one  of  the  parties  to  the  suit  wishes  to  have  time  to  consider 
whether  he  should  appeal  against  the  decision  of  the  Court,  it  frequently 
happens  that  an  application  is  made  in  Court  on  his  behalf  for  execution 
to  be  stayed.  By  this  means  the  expense  of  an  application  on  a  subsequent 
occasion  for  a  stay  of  execution  is  saved.  In  damage  cases,  where  the 
amounts  sought  to  be  recovered  are  often  very  large,  the  Court  usually 
accedes  to  the  application,  and  orders  all  proceedings  under  the  decision  it 
has  pronounced  to  be  stayed  for  a  month  from  the  date  of  the  decision. 
If  the  appeal  is  entered  within  the  month,  on  application  in  the  registry 
for  directions  as  to  printing  the  evidence,  an  order  will  be  made  as  of 
course  prolonging  the  stay  of  proceedings  until  the  decision  of  the  Court 
of  Appeal  has  been  given. 

Where  in  the  course  of  proceedings  before  the  Court  of  Admiralty  any 
question,  either  of  law  or  fact,  was  raised,  either  before  or  after  the  hearing, 
which,  in  the  opinion  of  the  Court,  could  not  be  advantageously  determined 
on  motion  or  summons,  the  Court  was  frequently  in  the  habit  of  requiring 
the  parties  to  enter  into  an  act  on  petition,  and  an  answer,  in  order  that 
the  questions  might  be  formally  determined  (•).  In  cases  where  the  Court 
exercised  this  power,  the  parties,  after  bringing  in  their  pleadings,  were 
entitled  to  call  witnesses  and  adduce  other  evidence  in  support  of  the 
statements  contained  in  them,  and  the  Court  thereupon  heard  arguments 
and  gave  its  decision  in  the  same  manner  as  at  the  hearing  of  an  action. 
Since  the  coming  into  operation  of  the  Judicature  Acts,  such  questions 
have  been  generally  raised  by  way  of  special  case  stated  either  by  the 
parties  (k)  or  by  the  registrar  (/),  but  it  is  apprehended  that  the  power  of 
the  Court  to  cause  pleadings  to  be  entered  into  between  parties  before  it, 
on  questions  incidentally  arising  during  the  progress  of  a  cause,  still  exists. 


(^)  1  &2  Vict.  c.  110,  8.  17  ;  and  see  the 
cases  cited  in  the  next  note. 

(A)  See«wm,  pp.  68, 113, 181, 220,  384, 
388 ;  The  Jones  Brothwt,  3  Asp.  478  ; 
Pyman  v.  BuH,  W.  N.  for  1884,  p.  100. 
The  practice  previous  to  the  Judicature 
Acts  was  not  to  allow  interest  on  awards 
of  salvage.  The  Jonet  Brothers^  it  hi  supra. 
As  to  the  interest  in  actions  of  damiage, 
and  the  date  from  which  such  interest  is 
computed,  see  supra,  p.  113 ;  and  The 
Kong  Magnus,  [18911  P.  223. 

(i)  See  The  Kathleen,  L.  R.  4  A.  &  E. 


269,  where  after  the  hearing  of  the  cause 
the  question  of  the  right  of  the  owners  of 
a  derelict  ship  to  payment  of  their  frdght 
out  of  the  proceeds  of  the  cargo  of  the 
derelict  remaining  in  (Dourt,  was  decided 
on  act  on  petition.  See  idso  The  Johannes 
ChruUtph,  1  Jur.  N.  S.  192,  2  Sp.  98  ;  T!ie 
Freedom,  L.  R.  3  A.  &  E.  496  ;  The  Jacob 
Lamlstrim,  4  P.  D.  194,  n. 

(Af)  See  The  JElin,  8  P.  B.  39. 

(V)  See  The  Immacolata  Concezione,  9 
P.  D.  37. 
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and  in  manj  instances,  especially  in  cases  where  claims  are  made  against 
proceeds  in  the  registry,  may  be  advantageously  exercised  under  the 
practice  now  in  force  (m). 

Rehearing. — The  Court  of  Admiralty  undoubtedly  had  and  exercised  Rehearing, 
jurisdiction  to  rehear  causes  and  matters  heard  before  it,  and  in  fit  cases 
to  vary  and  rescind  its  decrees,  and  this  jurisdiction,  with  all  other  juris- 
diction possessed  by  that  GourL  has,  it  would  seem,  been  transferred  to  the 
High  Court  of  Justice  under  the  provisions  of  the  Judicature  Act,  1878  (n), 
and  is  apparently  now  vested  in  the  Admiralty  Division  (o). 

TrM  before  a  J  wry. — The  Court  of  Admiralty  in  modem  times  never  Trial  before 
exercised  the  power  of  summoning  a  jury  to  try  causes  (/?).  The  Court  *  ^^^' 
had,  however,  power,  if  it  thought  fit,  to  direct  a  trial  by  jury  of  any  issue 
of  fact  arising  in  any  suit  to  be  had  before  a  judge  of  one  of  the  superior 
Courts  of  Common  Law  at  nisi  prius  in  London  or  Middlesex,  or  before  any 
judge  of  assize  at  nisi  prius  (^).  But  in  practice  this  power  was  rarely 
exercised,  and  the  special  provisions  on  the  subject  which  were  contained 
in  the  Admiralty  Court  Act,  1840,  are  now  repealed  (r).  Now,  however, 
under  the  provisions  of  sect.  29  of  the  Judicature  Act,  1873,  subject  to 
any  restrictions  or  conditions  imposed  by  rules  of  Court  and  to  the  power 
of  transfer  {e\  any  party  to  any  cause  or  matter  involvmg  the  trial  of  a 
question  or  issue  of  fact,  or  partly  of  fact  or  partly  of  law,  may,  with  the 
leave  of  the  judge  or  judges  to  whom  or  to  whose  Division  the  cause  or 
matter  is  assigned,  require  the  question  or  issue  to  be  tried  and  determined 
by  a  commissioner  or  commissioners,  or  at  sittings  to  be  held  in  Middlesex 
or  London  (i).  In  pursuance  of  this  section  Order  XXXVI.,  rule  44  (468), 
of  the  Rules  of  Court  now  in  force,  provides  that  in  any  cause  or  matter  the 
Court  or  a  judge  of  the  Division  to  which  a  cause  or  matter  is  assigned 


(m)  It  would  seem  that  in  such  cases 
the  general  rules  of  pleading  contained  in 
Order  XIX.  should  oe  adhered  to  so  far 
as  possible. 

In)  Sects.  16,  18. 

Ip)  Judicature  Act,  1873,  s.  .S4 ;  The 
Francmia,  3  P.  D.  165 ;  Tfie  Georj^y  [ISM] 
P.  330,  at  p.  833  ;  The  Aran,  and  ThonuM 
Joliffe,  [1891]  P.  7  ;  T!ie  WillUiw  Symin^- 
Um,  10  P.  D.  1.  See  The  Monarch,  1  W. 
Rob.  21  ;  The  Fortitudo,  2  Dods.  70  ;  The 
Markland,  L.  R.  3  A.  &  E.  340;  ne 
James  Armstrong,  L.  R.  4  A.  &  E.  380. 
See  also  Tfie  Olenhum,  Br.  &  L.  62. 
Before  the  passing  of  the  Judicature  Act, 
1873,  the  Court  of  Chancery  possessed  a 
similar  jurisdiction  in  Chancery  actions, 
but  by  the  18th  section  of  that  Act  all 
jurisdiction  and  powers  of  the  Lord 
Chancellor  in  the  exercise  of  his  appellate 
jurisdiction  have  been  transferred  to  the 
Court  of  Appeal,  and  not  to  the  High 
Court  of  Justice.  In  re  St.  Nazaire  Qym* 
pany,  12  Ch.  D.  88 ;  In  re  May,  25  Ch.  D. 
231.  The  head-notes  of  the  reports  of 
both  of  these  cases  in  the  Law  Reports 
appear  to  be  somewhat  misleading,  since 
no  question  arose  in  those  cases  as  to  the 
jurisdiction  of  the  judges  of  the  Probate, 
Divorce,  and  Admiralty  Division  in  Admi- 

A.P. 


ralty  actions.  See  also  Preston  Co,  v. 
AUtup,  [1895]  1  Ch.  141 ;  Cole  v.  Lang^ 
ford,  [1898]  2  Q.  B.  36.  ^ 

ip)  See  Tlte  Ituckers,  4  C.  Rob.  73,  n.  (a) ; 
The  Seaham,  4  Asp.  58. 

(S)  The  Admiralty  Court  Act,  1840 
(3  &  4  Vict.  c.  65),  ss.  11—16.  It  was  of 
course  in  the  discretion  of  the  Court  to 
grant  or  refuse  the  application  for  a  trial 
by  jury  of  an  issue,  and  it  would  not 
grant  any  such  application  except  in  cases 
where  there  appeared  to  be  good  reason 
for  such  a  trial.  Tfte  Flec/ia,  1  Spks,  438. 
See  The  Harriot,  1  W.  Rob.  439.  The 
granting  or  refusing  to  grant  an  issue 
might  be  matter  of  appeal  to  the  Judicial 
Committee  of  the  Privy  Council.  The 
costs  of  the  issue  were  in  the  discretion  of 
the  Admiralty  Court.  3  &  4  Vict.  c.  65, 
ss.  12—14. 

(r)  By  42  &  43  Vict,  c  69.  But  that 
Act  provides  that  the  repeal  effected  by 
it  shaUnot  affect,  inter  alia,  any  jurisdic- 
tion  or  principle  or  rule  of  law  or  equity 
established  or  confirmed  by  or  under  any 
enactment  repealed  by  its  provisions. 

(#)  See  supra,  pp.  395—397. 

(f)  The  question  as  to  the  right  of  the 
plaintiff  to  have  his  cause  tried  by  a  jury 
has  been  discussed  svpra,  p.  441,  n.  («). 
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may  at  any  time  or  from  time  to  time  order  the  trial  or  determination  of 
BQch  cause  or  matter,  or  of  any  issue  of  fact,  or  partly  of  fact  and  partly  of 
law  therein,  by  any  commissioner  (t^)  appointed  in  pursuance  of  the 
29th  section  of  the  Judicature  Act,  1873,  or  at  the  sittings  to  be  held  in 
London  and  Middlesex,  and  that  such  cause,  matter,  or  issue  shall  be  tried 
and  determined  accordingly.  It  is  believed  that  no  trial  before  a  jury 
under  the  last  above-mentioned  rule  has  l^n  directed  in  an  Admiralty 
action  since  the  Judicature  Acts  came  into  operation,  and  no  practice  has 
been  established  with  regard  to  the  procedure  in  such  cases  (x).  Under 
the  practice  in  force  previously  to  the  passing  of  the  Judicature  Acts^  the 
record  of  the  issue  and  the  verdict  was  transmitted  after  the  trial  by  the 
associate  to  the  registrar  of  the  Court  of  Admiralty,  and  in  all  further 
proceedings  the  Court  was  bound  by  the  finding  of  the  jury. 

A  motion  for  a  new  trial  or  to  set  aside  the  verdict  or  any  finding  of  the 
jury,  where  a  cause  or  issue  has  been  sent  down  and  tried,  must  be  made 
to  the  Court  of  Appeal  (y)  within  eight  days  of  the  trial  if  the  trial  was  in 
London  or  Middlesex,  and  if  the  trial  was  at  the  assizes  in  the  country, 
within  seven  days  after  the  last  day  of  sitting  on  the  circuits  for  England 
or  Wales  during  which  the  trial  took  place  (z). 


(u)  It  is  provided  in  effect  by  Order 
XXXVI.,  rule  7,  snb-s.  (a)  (431),  that 
where  the  usual  mode  of  trial  before  the 
Judicature  Act,  1873,  was  hj  a  judge 
without  a  jury,  the  Court  or  a  judge  may 
at  any  time  order  any  cause,  matter,  or 
usue  to  be  tried  by  a  judge  with  a  jury. 
See  9upra^  P*  "^^Ij  Ji*  (2). 

(x)  The  rules  wiOi  reference  to  the 
settlement  of  issues  are  noticed  tupra^ 
p.  362.  As  to  motions  for  judgment 
where  issues  have  been  tried,  see  Order 
XL.,  rules  7, 8  (565,  566),  and  the  Supreme 
Court  of  Judicature  Act,  1890  (53  &  54 
Vict.  c.  44),  8.  2.  And  as  to  the  record 
and  effect  of  the  judgments  in  such  cases, 
see  Order  XXXIV.,  rule  12  (400).  As  to 
trials  before  official  referees  [R.  S.  C, 


December,  1888,  rules  1 — 6 ;  December, 
1889,  rules  1—6  ;  February,  1892,  rule  4], 
see  Order  XXXVI.,  rules  7  (431),  45—55 
(469—479) ;  Order  XL.,  rules  2,  6  (560, 
564)  ;  and  47  &  48  Vict.  c.  61,  s.  8.  See  also 
S.  C.  Fees  Order,  Januaiy,  1884,  Nos. 
89—91 ;  December,  1887,  No.  1 ;  and 
Order  LXIII.,  rule  16  (960). 

(y)  The  Supreme  Court  of  Judicature 
Act,  1890  (53  &  54  Vict,  c  44),  s.  1 ;  Order 
XXXIX.,  rule  1  (651),  amended  by  R.  S.  C, 
August,  1890,  rule  1 ;  February,  1892, 
rule  2  ;  Order  XXXIX.,  rule  3  (553). 

(z)  Order  XXXIX.,  rule  4  (554).  The 
notice  is  a  fourteen  days*  notice.  Ih, ; 
R.  S.  C,  February,  1892,  r.  3.  As  to  its 
contents,  see  Order  XXXIX.,  rule  4  (554). 


CHAPTER    XVI. 


BEGISTRAB  AND  MERCHANTS. 


The  Court  itself  does  not  enter  into  matters  of  detail  relating  to  the  Registrar  and 
assessment  of  damages  or  matters  of  acconnt,  and  whenever  in  the  course  ™      *"**' 
of  a  cause  proceeding  in  the  principal  registry  it  becomes  necessary  that 
the  Court  shall  be  informed  upon  such  questions,  it  is  usual  to  direct  a 
reference  to  the  r^istrar  assisted  by  merchants  (^).    This  is  one  of  the 
chief  advantages  afforded  by  the  procedure  in  Admiralty  actions,  for  the 
registrar  and  merchants,  from    their  knowledge  of  shipping  and  their 
experience  in  mercantile  concerns,  are  enabled  to  dispose  of  the  matters 
referred  to  them  in  a  very  speedy  and  satisfactory  manner.    The  merchants 
are  appointed  by  the  registrar  with  the  approval  of  the  President  of  the 
Probate,  Divorce,  and  Admiralty  Division,   to    assist  the  registrar  on 
references  when  their  services  are  required.     In  some  cases  the  reference  is 
directed  to  be  before  the  registrar  alone,  but  more  generally,  and  always 
when  the  inquiry  relates  to  any  special  matter  of  a  commercial  nature,  it  is 
directed  to  be  before  the  registrar,  assisted  by  one  (b)  or  two  merchants  (c). 
Sometimes  a  reference  is  directed  to  ascertain  facts  which  are  necessary  to  Reference 
enable  the  Court  to  pronounce  judgment  on  the  merits  of  the  case ;  at  SJ|^^  ^^ 
other  times  a  reference  is  required  simply  to  carry  out  the  details  of  the  anj  stage  of 
judgment,  and  apply  the  principles  laid  down  to  the  particular  circumstances  ^®  ^'***- 


(a)  This  has  been  the  immemorial 
trractice  of  the  Court  quite  independently 
of  any  special  statutory  enactments.  But 
by  the  Admiralty  Court  Act,  1861,  s.  23, 
it  was  provided  that  the  judge  and  regis- 
trar of  the  Admiralty  Court  should  have 
the  same  powers  with  regard  to  references 
to  arbitration  as  the  judges  and  masters 
of  the  Courts  of  Common  Law.  The 
assistant  Admiralty  registrar  has  all  the 
powers  of  the  Admiralty  registrar  with 
respect  to  references. 

(b)  This  is  the  practice  generaUy  in 
default  cases. 

(c)  In  special  cases  the  judge,  when 
hearing  an  objection  to  the  i^:istrar'8 
report,  wiU  appoint,  if  he  tldnks  it 
expedient  so  to  do,  assessors  to  assist 
him,  and  the  judge  himself  would,  under 
the  old  practice,  sit  in  the  registry,  when 
the  questions  raised  were  of  such  a  nature 
as  to  require  his  presence  there.  Ths 
Sir  Oeorge  Seymour^  1  Spks.  67.  In  a 
cause  of  damage,  where  a  question  of  con- 
sequential damage,  involving  matters  of 
nautical  skill,  was  referred  to  the  r^s- 
trar,  the  registrar  was  assisted  at  the 


reference  by  one  of  the  Trinity  masters. 
The  Stanmore  [1884,  Fol.  342],    The  same 
course    was    foUowed    in    lyie  Morglay^ 
Shipping  Gazette  Summary  for  1892,  pp. 
422,  810  ;  The  Hansa,  Adm.  Div.,  July  9, 
10,   1888;    The    Ladybird,    Adm.    Div., 
August  6,  1890  ;    The  Marpessa,  Adm. 
Div.,  June  19, 1891 ;  in  which  cases  similar 
questions  arose.     Where  the  amount  in 
dispute  is  small,  or  where  the  proceeds 
are  clearly  insufficient  to  satisfy  the  de- 
mand of  the  plaintiff,  the   Court   will, 
under  some  circumstances,  in  order  to 
save  expense,  refrain    from    ordering  a 
reference,  and  will  itself  dispose  of  the 
question.    Hie  Meanore,  Br.  &  L.  185 ; 
is  L.  J.  Adm.  19.    So  also  where  in  a 
damage  suit  the  Court  was  of  opinion 
that  a  question  of  consequential  damage 
arising  out  of  the  case  ought  to  be  de^t 
with  by  itself,  with  the  advantage  of  the 
advice  of  the  Trinity  masters,  rather  than 
by  the  registrar  and  merchants,  it  has 
permitted  evidence  on  the  question  of 
consequential   damage   to    be   given  in 
Court.    Tfie  Maid  of  Kent,  6  P.  D.  178. 
See  also  The  Haiua,  6  Asp.  268. 
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Poesession, 
o(M>wneT- 
ship,  and 
mortgage). 


Bottomry. 


of  the  case.  Accordingly  a  referenoe  may  be  directed  before  decree  or 
judgment  in  the  action,  or  after  judgment,  as  occasion  requires,  but  in 
general  a  reference  is  directed  after  judgment  (f/).  After  the  passing  of 
the  Liverpool  Admiralty  District  Begistry  Act,  1870  (^),  and  whilst  one  of 
the  Liverpool  district  registrars  held  an  appointment  under  that  Act,  it 
was  usual,  in  actions  proceeding  in  the  Liverpool  district  registry,  to  refer 
all  such  questions  as  would  in  the  case  of  actions  proceeding  in  the 
principal  registry  be  referred  to  the  registrar  or  to  the  registrar  and 
merchants,  to  the  Liverpool  district  registrar,  or  to  the  Liverpool  district 
registrar  assisted  by  merchants  (/).  It  is  not  possible  to  point  out  all  the 
various  cases  in  which  a  reference  may  be  directed,  but  it  may  be  useful 
to  mention  a  few  of  the  matters  arising  in  Admiralty  actions,  other  than 
actions  of  damage  or  of  damage  to  cargo  {fj\  which  in  ordinary  practice  are 
referred  to  the  considei*ation  of  the  r^istrar  and  merchants. 

In  cases  of  possession  where  it  is  necessary  to  ascertain  the  value  of 
the  interest  of  respective  co-owners,  or  to  have  accounts  taken  between 
co-owners;  in  cases  of  co-ownership  where  a  suit  is  instituted  between 
co-owners  ;  and  in  cases  of  mortgage  where  a  question  arises  as  to 
what  amount  is  due  in  respect  of  the  mortgage  security  (//),  a 
reference  will  frequently  be  directed  to  the  registrar  and  merchants  (»). 

In  cases  of  bottomry  where  the  nature  of  the  transaction  appears  to  be 
doubtful,  the  Court  may,  before  deciding  upon  the  validity  of  the  bond^ 


(jt)  In  default  actions  a  reference  wiU 
not  be  ordered  before  decree.  Tfie  TUia, 
7  Asp.  32. 

(f)  33  &  34  Vict.  c.  45. 

(/)  The  Liverpool  Admiralty  district 
registrar,  whilst  holding  an  appointment 
under  the  Liverpool  Admiralty  District 
Act,  1870,  was  assisted  by  merchants  in  the 
same  manner  as  the  Admiralty  registrar 
in  London  is  assisted,  and  derived  power 
of  hearing  references  from  the  Liverpool 
Admiralty  District  Registry  Act,  1870, 
8.  8.  Where  a  8()ecial  order  of  the  Court 
is  made,  the  district  registrars  appointed 
under  the  Judicature  Acts,  inclumng  the 
Liverpool  district  registrars  so  appointed, 
have,  apparently,  jurisdiction  to  hear 
references  in  Admiralty  actions  [the 
Judicature  Act,  1873,  s.  661,  but  it  may 
be  doubtful  whether  merchants  can  be 
appointed  in  any  district  registry  other 
than  the  Liverpool  district  registry.  See 
Order  LVI.,  rule  1  (838),  where  the  Ad- 
miralty  registrar  is  alone  spoken  of ;  and 
Order  XXXV.,  rule  1  (401),  which  relates 
to  proceedings  down  to  and  including  the 
entry  of  final  judgment.  [As  to  the 
meaning  of  final  judgment,  see  17ie  Jhtke 
ofBveclmch,  [1892]  P.  201.] 

Of)  In  actions  of  damage  or  of  damage  to 
cargo  the  amount  of  the  damages,  if  not 
admitted,  is  almost  invariably  referred  to 
the  registrar  or  to  the  registrar  assisted 
by  one  or  two  merchants.  See  The 
Gertrude,  The  BaiH>n  Aberdare,  13  P.  D. 
lOo,  at  p.  108,  where  the  practice  was 
held  applicable  in  an  action  which  could 


not  before  the  Judicature  Act  have  been 
brought  in  the  Court  of  Admiralty.  See 
also  Th^.  Nantesy  Adm.  Div.,  January  23, 
1889,  in  which  case,  an  action  of  daxnage, 
the  Court  refused  to  decide  at  the  hearing 
an  issue  raised  on  the  pleadings  that  the 
cargo  of  the  plaintiffs'  vessel  was  not  lost 
by  any  damage  done  to  that  vessel 
through  the  collision,  but  owing  to  her 
master  neglecting  and  refusing  to  slip 
one  of  her  chain  cables  which  had  run 
out  after  the  collision. 

(K)  See  TJte  BenweU  Thwer,  The  Lant- 
dowHf  Thwery  and  Tfte  H&rtley  Toicer^  8 
Asp.  13,  14,  where  the  mortgages  pro- 
ceeded on  were  account  current  mort- 
gages, and  all  questions  in  dispute  in  the 
action  were  referred  to  the  r^g^istrar  and 
merchants,  with  leave  to  any  of  the  parties 
to  ask  that  any  point  might  be  reserved 
for  the  decision  of  the  Court.  See  Regis- 
trar's Beport,  dated  December  11,  1894. 
See  also  The  CygHcty  Adm.  Div.,  April  19, 
1901. 

(0  This  is  frequently  done  by  consent 
or  by  the  order  of  the  registrar  before 
hearing.  The  registrar  assisted  by  mer- 
chants has  jurisdiction  in  his  discretion 
to  allow  the  managing  owner  of  a  vessel 
in  his  accounts  a  reasonable  commission 
for  managing  the  afteirs  of  the  vessel. 
Tfie  Meredith,  10  P.  D.  69.  It  has  been 
held  that  in  co-ownership  actions  only 
those  accounts  will  be  settled  in  the 
registry  which  are  or  ought  to  have  been 
rendered  before  the  institution  of  the 
suit.     The  Eider,  4  Asp.  104. 
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refer  the  case  to  the  registrar  and  merchants,  because  the  judgment  of  the 
Court  on  the  merits  may  be  affected  by  the  state  of  the  accounts  (Jc).  And, 
as  a  general  rule,  where  the  shipowners  in  a  cause  of  bottomry  deny  that 
anything  is  due,  and  apply  for  a  reference  before  judgment  in  the  action, 
the  Court  will  grant  the  application.  But  it  is  more  usual  for  the  Court 
to  pronounce  upon  the  bond  in  the  first  instance,  and  not  to  direct  a 
reference  till  the  validity  of  the  bond  has  been  established  (Q.  Where  the 
premiums  are  excessi?e  (m),  or  excessive  charges  are  made  for  repairs  (n), 
or  disbursements  (o),  or  for  commission  (p),  or  where  any  questions  arise 
as  to  the  rate  of  exchange  and  currency,  tJiese  matters  will  be  referred  to 
the  registrar  and  merchants,  and  it  is  their  duty  to  strike  out  all  charges 
to  which  the  bondholder  is  not  properly  entitled. 

The  rules  by  which  the  Court  is  guided  in  awarding  damages  in  cases  of 
collision,  and  in  cases  of  damage  to  cargo,  have  already  been  considered  (q). 
The  application  of  these  rules  is  left  to  a  great  extent  to  the  registrar  and 
merchants,  for  where  the  decree  of  the  Court  is  in  favour  of  the  plaintiff  or 
a  defendant  having  a  counterclaim,  the  amount  of  damages  is  ascertained 
by  a  reference.  In  these  cases  the  Court  places  considerable  reliance  upon 
the  practical  experience  of  the  r^istrar  and  merchants,  and  will  not 
overrule  the  report  of  the  registrar  on  matters  of  detail,  except  it  clearly 
appears  that  his  discretion  has  been  improperly  exercised  (r). 

In  cases  where  the  owners  of  a  ship  are  liable  to  pay  damages,  and 
proceedings  are  instituted  for  the  purpose  of  limiting  their  liability,  and 


Actions  of 
damage  and 
damage  to 
caigo. 


Prooeedings 
for  limitation 
of  liability. 


(*)  Tfie  Ocean,  4  No.  Ca.  410 ;  77ie 
Roderick  Dhu,  Swa.  177. 

(V\  A  decree  simply  for  the  validity  of 
the  bond  determines  nothing  with  respect 
to  the  amount  of  money  that  the  bond- 
holder is  entitled  to  recover  fr^nn  Uie 
owners  of  the  vessel.  This  i,^,to  be  ascer- 
tained by  reference* to*  the'registrar  and 
merchants.  The  Catharina,  3  W.  Rob.  3 ; 
T!ie  NeUott,  1  Hagg.  181 ;  ne  Alhlon, 
1  Ih.  333.  See  also  The  Pontida,  9  P.  D. 
102  ;  32  W.  R.  799. 

When  the  validity  of  the  bond  is  not 
disputed,  and  the  only  question  contested 
is  the  amount  due  in  respect  of  it,  it  is 
usual  for  the  solicitors  of  the  parties  to 
enter  into  an  agreement  admitting  the 
validity  of  the  bond  and  agreeing  to  pro- 
ceed to  a  reference  to  ascertain  the 
amount  due.  The  agreement,  if  the  Ad- 
miralty registrar  think  fit,  is  filed  in  the 
registry  in  the  usual  way,  and  thereby 
becomes  an  oMer  of  Court.  Order  LI  I., 
rule  23  (718);  The  Karo,  13  P.  D.  24. 
See  The  Cognac,  2  Hagg.  384  ;  Tfte 
Edwond,  Lush.  60. 

(m)  TJte  Albion,  1  Hagg.  333;  TJie 
Huntley,  Lush.  24 ;  The  Cbgnac,  2  Hagg. 
377  ;  Tlte  HeaH  of  Oak,  1  W.  Rob.  216  ; 
The  Pontida,^V,  D.  177. 

(w)  Tlte  Lord  Cochrane,  2  W.  Rob. 
336  ;  Hie  Panttda,  9  P.  D.177. 

io)  The  Edmond,  Lush.  63  ;  The  Glen- 
tnanna.  Lush.  115  ;  27te  Cognac,  2  Hagg. 
386;  Boddington's,  2  Hagg.  426;  The 
Boyal  Stuufi,  2  Spks.  258. 


(p)  The  Olenmanna,  Lush.  123 ;  The 
Gilypso,  3  Hagg.  163;  Tlie  Tartar,  1 
Hagg.  14  ;  ne  Zodiac,  1  Hagg.  328  ; 
27ie  atgnac,  2  Hagg.  377  ;  The  Eodm-ick 
Dhu,  Swa.  177  ;  The  Pontida,  9  P.  D. 
177. 

*^(^)  See  jwjn'a,  Damage,  pp.  109 — 121 ; 
Damage  to  Cargo,  p.  126. 

(r)  The  Pactolus,  Swa.  173  ;  The  Mere- 
dUh,  10  P.  D.  71  ;  The  Injiexihle,  Swa. 
203 ;  Tlie  Bemina,  6  Asp.  66 ;  The 
Ranza,  Shipping  Gazette  Summary, 
1899,  p.  602,  in  which  last  case  the 
Court  refused  to  alter  the  amount  of 
demurrage  awarded  in  their  discretion 
by  the  registrar  and  merchants  in  an 
action  of  damage.  In  actions  of  damage 
where  the  defendants  admit  liability  for 
the  damage  proceeded  for  in  the  action,  it 
is  usual  for  the  solicitors  to  agree  to  an 
order  of  Court  being  drawn  up  referring 
the  question  of  amount  to  the  registrar 
and  merchants  to  report  upon.  See  Order 
LIL,  rule  23  (718).  When  an  order  of 
Court  by  agreement  under  this  rule  is 
made,  a  stamp  of  6«.  is,  in  London  and 
Liverpool  causes,  payable  on  filing  the 
agreement  for  the  order.  S.  C.  Fees 
Order,  Jan.,  1883,  No.  66.  In  cross  actions 
of  damage  where  the  actions  have  not 
been  consolidated,  there  may  be  two 
decrees  by  the  Court  and  two  reports  by 
the  registrar.  The  R,  L,  AUUm,  Reg. 
k  M.,  1882 ;  The  Seaham  Harbour,  Reg. 
&  M.,  1882.  See  Tiie  Khedive,  7  App.  Cas. 
798. 
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for  the  distribution  of  the  amount  for  which  they  are  liable  rateably 
amongst  several  claimants,  the  Court  will,  if  necessary,  direct  a  reference 
to  the  registrar  and  merchants  {s). 

In  cases  of  salvage  where  the  salvor's  vessel  has  sustained  damage,  or 
where  the  salvor  has  been  involved  in  special  expenses  consequent  upon  the 
service,  these  matters  may  be  referred  to  the  registrar  and  merchants  to 
report  upon.  When  the  fects  to  be  inquired  into  so  relate  to  the  services 
rendered  as  to  be  likely  to  affect  the  principles  upon  which  remuneration 
should  be  rewarded,  the  Court  will  direct  a  reference  before  pronouncing 
any  decree  (Q.  In  other  cases  the  Court  may  pronounce  for  the  amount  of 
salvage  it  considers  fit,  and  decree  payment  of  such  damage  in  addition  as 
the  r^strar  and  merchants  shall  find  to  be  due  {u).  But  of  late  the  Court 
has  shown  great  reluctance  to  direct  an  inquiry  before  the  registrar  in 
salvage  cases.  It  will,  if  possible,  dispose  of  the  whole  matter  at  the 
hearing.  Where  a  person  claiming  salvage  claims  also  for  disbursements 
made  by  him  in  the  character  of  agent  for  the  master,  a  reference  will  be 
directed  to  the  registrar  and  merchants  to  examine  the  accounts  (x). 

In  suits  for  necessaries  it  ought  to  be  shown  to  the  Court  that  something, 
at  all  events,  is  due.  Where  that  is  proved  or  admitted,  the  Court  will,  if 
necessary,  direct  a  reference  to  ascertain  the  actual  amount  {y). 

Suits  for  seamen's  wages  are  generally  very  simple.  The  Court  has 
merely  to  ascertain  the  amount  of  wages  earned,  to  deduct  any  advance 
made  on  account  of  wages,  and  to  deduct  anything  which  may  have  been 
received  in  the  nature  of  slops,  and  to  give  the  balanc/e.  Often  the  matter 
is  decided  at  once  by  the  Court  without  any  objection  on  the  one  side  or  the 
other,  and  a  reference  is  unnecessary  (z).  But  in  some  cases,  where  the 
amount  due  is  in  dispute,  the  accounts  are  referred  to  the  registrar  alone  ; 
in  other  cases,  when  any  question  is  raised  depending  upon  mercantile 
custom,  the  matter  will  be  referred  to  the  registrar  and  merchants  (a).  In 
cases  where  damages  for  wrongful  dismissal  are  claimed  by  the  plaintiff, 
the  amount  of  such  damages  will  be  referred  to  the  registrar  and  merchants  ; 
and  a  reference  will  also  be  ordered  for  the  purpose  of  ascertaining  the 
amount  of  damages  arising  on  any  counterclaim  which  the  Court  pronounces 
for  {b). 

In  suits  by  a  master  for  wages  and  disbursements  it  is  oflen  necessary^ 
and  the  Court  has  now,  independently  of  the  Judicature  Acts,  full  power, 
to  enter  into  the  whole  state  of  accounts  between  the  parties  (r) ;  and 


(/)  The  usual  form  of  decree  in  causes 
of  limitation  of  liability  directs  adver- 
tisements to  be  issued,  calling  upon  all 
persons  to  come  in  and  prove  their  claims 
before  a  certain  day.  See  mpra^  p.  385. 
These  claims  are  always  investigated  by 
the  registrar  assisted  by  merchants. 

(0  The  Salac'ut,  2  Hagg.  262  ;  The 
Delano,  Adm.  Div.,  May  21, 1900  (Shipping 
Gazette  Summary  for  1900,  p.  519),  where 
a  question  as  to  the  value  of  the  cargo  was 
also  referred  to  the  registrar  and  merchants. 

(u)  The  Oscar,  2  Hagg.  257.  See  TJte 
Bainger,  2  Hagg.  42  ;  and  see  supra, 
pp.  153,  154. 


ix)  Tlie  Ilappy  Return,  2  Hagg.  207. 
Sec  TJte  Ltruisa,  2  W.  Rob.  24.  The  Court 
has  also,  in  salvage  suits,  ordered  a 
reference  to  the  registrar  to  ascertain  the 
amount  of  freight  liable  to  salvage.  See 
The  Jame*  Armstrong, Ij.'Si.  4  A.  &  E.  380. 

(y)  Hie  West  Finesland,  Swa.  457. 

(c)  TJie  Jullndvr,  1  Spks.  76. 

la)  The  Lady  Campbell,  2  Hagg.  14. 

(J)  See  The  Fairport,  10  P.  D.  13  ; 
The  Jack  Park,  4  C.  Rob.  314.  See  also 
TIte  Rabert  Dixson,  4  P.  D.  128. 

(c)  See  supra,  pp.  208—210 ;  The  City 
of  Mobile,  L.  R.  4  A.  &  E.  191. 
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where  the  owners  of  the  ship  set  up  any  right  of  set-off  or  counterclaim, 
the  case  is  generally  referred  at  once  to  the  registrar  and  merchants  to 
ascertain  what  is  due  on  the  balance  of  the  accounts  (d).  The  master  suing 
for  wages  and  disbursements  is  bound  to  furnish  accounts  before  bringing 
his  suit,  and  if  he  do  not  he  will  not  be  entitled  to  his  costs  (e).  It  is  not 
necessary  that  the  accounts  should  he  filed  in  Vie  action  in  the  firat  instance, 
it  is  sufficient  that  they  be  brought  in  on  the  reference  before  the  registrar, 
but  it  is  usual  to  annex  an  abstract  of  the  accounts  to  the  statement  of 
claim.  The  master  must  produce  vouchers  to  the  registrar  and  merchants 
for  the  disbursements  claimed  by  him,  and  he  should  verify  his  account  by 
affidavit  (/). 

When  an  order  for  a  reference  has  been  obtained,  within  twelve  days  Mode  of 
from  the  day  when  the  order  is  made,  the  solicitor  for  the  claimant  must  ^^^^°^ 
file  the  claim  (g).    The  claim  is  a  statement  of  the  items  of  the  claimant's  reference 
demand,  and  is  drawn  up  in  a  form  similar  to  the  particulars  of  demand  in  ^  ^n 
an  action.    The  claim  should  be  entitled  in  the  action  and  marked  with 
the  letter,  number,  and  folio  of  the  cause,  and  the  name  of  the  vessel  or 
property  proceeded  against  or  to  which  the  action  relates.    Each  particular 
item  of  the  demand  should  be  specified,  and  the  items  should  be  numbered 
consecutively.    At  the  same  time  that  the  claim  is  filed,  the  receipts  and 
voiLchera  in  support  of  the  claim  should  be  tiled  ;  they  should  be  numbered 
to  correspond  with  the  items  to  which  they  relate.   Any  affidavits  necessary  Affidavits 
to  prove  the  claim  should,  if  all  the  evidence  at  the  reference  is  not  to  be  J^°  cSSm^^ 
given  orally,  be  filed  at  the  same  time  (A).     The  claim,  vouchers,  and 
affidavits  are  filed  with  the  usual  minute.    Any  other  document,  not  a  mere 
voucher  or  exhibit,  which  is  brought  in,  such  as  a  protest  survey  or  such  like, 
should  be  filed  at  the  same  time.    A  stamp  of  5«.  should  in  London,  Liver- 
pool, and  Manchester  cases  be  affixed  to  the  minute  for  every  instrument 
or  document  to  which  the  minute  relates  other  than  an  exhibit  or  any 
instrument  or  document  previously  issued  from  the  registry  or  the  marshal's 
office  («).    In  actions  other  than  actions  of  limitation  of  liability,  the 
claimant  before  he  files  his  claim  must  deliver  a  copy  of  his  claim,  and  a 
copy  of  the  affidavits  and  vouchers  in  support  of  it,  to  the  adverse  solicitor. 
The  parties  in  actions  of  limitation  of  liability  are  not  required  to  deliver 
copies  of  their  claims,  or  the  affidavits  and  vouchers  in  support  of  them. 

A  period  of  twelve  days  from  the  day  when  the  claim  and  affidavits  are  Counter 

affidavits. 

(<Q  TJtfi   RepuUe^    9    Jur.    740 ;     The  their  recovery,  see  The  Glentanner^  Swa. 

Glentufuier,  Swa.  415  ;  Tlie  Julindur,  1  416 ;  The  Feroula,  L.  B.  2  A.  &  E.  65 ; 

Spks.  71.  The   Fairpnii,   8   P.   D.  48].    Cross  de- 

(/)  The  Fleur  de  LU.  1  L.  R.  A.  &  E.  maiids    which    are    in    the    nature    of 

49  ;  and  see  infraj  p.  457.  unliquidated  damages  are  not  properly 

(/)  In  taking  accounts,  liabilities  pro-  matters  of  account,  and  couUi  not  h«fore 

perly  incurred  by  the  master  on  account  the  Judicature  Acts  be  allowed  on  either 

of  the  ship,  and  which  it  is  clear  he  has  side  by  the  registrar  and  merchants  in 

rendered  himself  liable  to  discharge,  will  taking    the    account.      I7ie    Repulse^    5 

be  allowed  as  against  the  owners,  although  No.  Ca.  362. 

they  may  not  at  the  time  of  the  suit  have  G/)  Order  LVI.,  rule  2  (839). 

been  actually  discharged.    The  M.S.  Act,  (//)  Order   LVI.,  rule    2  (839).     The 

[1894]   8.   167,  8ub-s.  2 ;    Tluf    Orienta,  affidavits  need  not,  unless  the  Court  or 

[1895]  P.  49,  at  pp.  61,  53  [and  as  to  the  a   judge   otherwise    orders,  be    printed, 

practice  under  which  similar  liabilities  Order  XXXVllI.,  rule  30  (550). 

were  taken  into  consideration  when  no  (t)  S.  C.  Fees  Order,  January,  1884,  No. 

statute  eiListed  giving  a  maritime  lien  for  85. 
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filed  IB  allowed  to  the  adverse  solicitor  to  file  counter  c^Hdaviis  (jb).  Copies 
of  the  counter  affidavits  and  exhibits,  if  any,  should  in  actions  other  than 
actions  of  limitation  of  liability  be  delivered  to  the  claimant's  solicitor 
before  they  are  filed.  From  the  filing  of  the  oonnter  affidavits  six  days  are 
allowed  for  filing  any  farther  affidavits  by  either  solicitor  :  the  time  may 
be  extended  by  the  order  of  the  Court  or  a  judge,  or  by  permission  of  the 
registrar,  or  by  consent  in  writing  {I).  Either  party  filing  farther  affidavits 
should  deliver  a  copy  of  the  affidavits  to  the  adverse  solicitor  {m), 

A  tender  may  be  made  and  paid  into  Court  in  the  reference,  and  the 
opposite  party  diould  either  accept  or  reject  it  (n). 

Within  three  days  from  the  expiration  of  the  time  allowed  for  filing  the 
last  affidavits,  the  solicitor  for  the  claimant  should  file  in  the  registry 
where  the  action  is  proceeding  a  notice  praying  to  have  (he  reference  placed 
on  the  list  for  hearing  (o).  The  title,  name,  letter,  number,  and  folio  of 
the  cause  should  be  written  at  the  head  of  the  notice,  and  the  notice 
should  state  the  name  of  the  solicitor  for  the  claimant,  and  pray  that  the 
reference  may  be  placed  on  the  list  for  hearing.  The  notice  should  be 
dated  and  signed  by  the  solicitor  or  his  clerk  for  him.  A  stamp  of  lOs.  in 
I'espect  of  placing  the  reference  in  the  list  for  hearing,  should  in  London, 
Liverpool,  and  Manchester  cases  be  impressed  on  the  notice  (;?).  At  the 
same  time  the  claimant  must,  if  required  by  the  r^strar,  hand  into 
the  registry  a  deposit  on  account  of  the  Court  fees  payable  in  respect 
of  the  reference  (^).    If  the  claimant's  solicitor  does  not  file  the  notice 


(Jt)  Order  LVI.,  rule  2  (839).  The 
counter  affidavits  need  not  be  printed 
unless  the  Court  or  judge  otherwise 
orders.    Ordei-  XXXVIII.,  rule  30  (550). 

(0  Order  LVI.,  rule  3  (840).  See 
Order  LXIV.,  rule  8  (968). 

(fw)  Order  LXXII.,  rule  2  (1044). 

(n)  See  The  Seine,  Swa.  513  ;  Tlie  Motia, 
[1894]  P.  265.  The  R.  S.  C.  contain  no 
provisions  relating  to  a  tender  in  a  refer- 
ence, and  it  would  seem  that  tenders  in 
references  were  intended  to  be  left  to  be 
regulated  by  the  practice  which  prevailed 
in  the  Court  of  Admiralty  before  the 
Judicatuie  Act.    lb,  at  p.  269. 

(d)  Order  LVI.,  rule  4  (841). 

Ip)  S.  C.  Fees  Order,  January,  1884, 
No.  12 ;  Fees  Order,  July,  1884 ;  Order 
LVI.,  rule  4  (841). 

(^)  S.  C.  Fees  Order,  January,  1884, 
notes  to  Nos.  84 — 91.  The  Court  fees 
for  the  reference  are  now  regulated  by 
the  same  Order  according  to  the  following 
scale : 

On  proceedings  in  the  Probate,  Divorce 
and  Admiralty  Divisions,  in  Admiralty 
actions  on  references  before  a  registrar  or 
district  registrar. 

(84.)  On  any  reference  to  \ 
the  registrar,  including 
examination  of  witnesses, 
if  any,  having  regard  to 
the  nature  and  import- 
ance of  the  accounts  and 
other  matters,  and  to  the 
time  occupied  . 


1 

to 
4 


0 
0 


From 
£    «.  d, 
5    5    0 

to 
15  15    0 


(85.)  If  the  attentlance  of 
one  or  more  merchants  is 
required,  for   each    mer- 
chant, the  same  fees  as  to 
the  registrar     . 
(86.)  In  cases  of  great  intricacy,  or  very 
large  amount,  occupying  more  than 
two  full  days,  larger  fees  may  be 
taken,   not   exceeding   five  guine&s 
additional  per  day  to  the  registrar 
and  each  merchant,  for  every  day 
beyond  two  full  days. 
(87.)  In   cases    where    the  » 
accounts    to   be    investi-  j    From 
gated  do  not  exceed  500/.  \  &    g.  d, 
and  where  the  time  occu-  V  1 
pied  is  short,  fees  may  be 
taken   for  the    registrar  I    4 
and  each  merchant  of      .  ^ 
The    above-mentioned    fees  .  . 
become  due  and  payable  by  the  party 
conducting  the  proceedings  on  the  report 
of  the  result  of  the  reference,  or  otherwise 
as  hereinafter  provided  when   no  such 
report  is  made. 

The  above-mentioned  fees  .  .  .  shall 
be  due  and  payable,  when  no  certifi- 
cate, report,  or  order  is  made,  by  the 
party  or  person  conducting  the  pro- 
ceedings, on  the  completion  of  such 
proceedings,  or  if  not  completed  a  due 
proportion  shall  be  payable  on  so  much 
of  the  proceedings  as  shall  have  taken 
place,  the  amount  to  be  fixed  by  the 
officer.  Order  as  to  Supreme  Court  Fees, 
Jan.,  1884.    As  to  the  payment  of  these 


shall 
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within  the  required  time,  the  adverse  solicitor  may  apply  to  the  Court 
or  a  judge  to  have  the  claim  dismissed  with  costs  (r).  This  application 
may  be  made  by  summons. 

After  notice  praying  to  have  the  reference  placed  on  the  list  for  hearing.  Hearing, 
a  notice  of  the  day  and  time  appointed  for  proceeding  with  the  reference 
is  sent  from  the  registry  by  post  to  the  solicitOTS  on  each  side.  Where 
the  action  is  proceeding  in  London,  the  reference  will  come  on  for  hearing 
in  due  course  in  the  Admiralty  Rt^stry,  Royal  Courts  of  Justice,  before 
the  registrar  or  the  assistant  registrar,  assisted,  as  the  case  may  be,  by  one 
or  two  merchants  («).  The  solicitors  on  each  side  should  attend  the 
reference,  but  the  reference  may  proceed  if  either  of  them  be  present. 
The  registrar  has  power  to  adjourn  the  reference  from  time  to  time  as  he 
may  think  proper;  and  as  a  general  rule  the  registrar  will  grant  an 
adjournment  for  any  reasonable  cause,  though  where  the  adjournment  is 
rendered  necessary  by  the  laches  of  the  party  applying  for  it,  the  costs 
occasioned  by  the  adjournment  will  be  ordered  to  be  paid  by  him(/). 
Counsel  may  attend  the  hearing  of  any  reference,  but  counsels*  fees  are 
allowed  on  taxation  only  in  those  cases  where  in  the  opinion  of  the 
r^strar  the  attendance  of  counsel  is  necessary  {u). 

All  accounts,  vouchers,  and  documents  relating  to  the  items  of  the  Acooonts 
claim,  counterclaim,  or  set-off  should  be  brought  in  (j-).    In  many  cases  *°^  vouchers, 
the  registrar  and  merchants  proceed  mainly  upon  the  silent  testimony  of 
such  documents,  although  in  all  cases  where  either  party  insists  upon  it 
distinct  evidence  must  be  adduced  to  prove  all  matters  of  fact  left  to  their 
determination  {y). 

The  claim,  counterclaim,  or  set-off  may  be  proved  by  affidavits,  as  we  Affidavits  or 

oral  exami- 
nation of 

fees  by  stamps  in  London  and  Liverpool  which  relate  in  any  way  to  the  matter  of   witnenea. 

cases,  see  Fees  Order,  July,  1884.  inquiry  should  be  before  the  registrar  and 

(r)  Order  LVI.,  rule  4  (841).  merchants.    As  to  the  power  of  the  regis- 

(*)  If  nautical  questions  are  involved  trar  to  order  discovery,  see  Th^  Achilles^ 

in  the  reference,  one  of  the  Trinity  masters  Adm.  Div.,  February  17, 1891,  where  the 

may  be  summoned  to  assist  the  registrar  registrar  stated  in  Court  that  he  had,  and 

and  merchants.  See  The  Hanta,  A/Am.  Div.,  had  exercised,  such  a  power. 

July  9, 10, 1888,  where  it  was  a  question  (y)  Strict  proof  of  the  items  of  expen- 

whether  the  damages  proceeded  for  were  diture,  in  the  sense  in  which  that  term  is 

a  consequence  of  the  coUision  sued  on,  or  understood  at  common    law,  is    seldom 

caused  by  the  undue  abandonment  of  the  insisted  uix)n.    If  the  items  in  the  claim 

plaintiff'  vessel,  and  one  of  the  Trinity  are  of  an   ordinary  character,  and  the 

masters  sat  in  the  registry  with  the  regis-  accounts  appear  to  be  regular,  they  will 

trar  and  merchants  on  the  hearing  of  generally,    unless    they    are    distinctly 

the  reference.     And  see  svpra^  p.  451,  impugned,  be  passed  without  any  other 

n.  (c).  evidence  than  a  formal  affidavit  deposing 

(t)  Order  LVI.,  rule  5  (842)  ;■  Order  to  their  general  correctness.    It  is  fre- 

LXXII.,  rule    2    (1044)  ;    17ie    Kepler ^  quently  desirable  that  some  person  should 

Lush.   201  ;    T/ie  Mellofiu^    3    W.    Kob.  attend  the  reference  who  has  a  practical 

16.  knowledge  of  the  matters  included  in  the 

(m)  Order  LVI.,  rule  7  (844).  various  items  of  account ;  for  instance, 

Ix)  In  cases  of  bottomry  the  surveys,  the  master  or  mate,  the  owner's  clerk,  or 

and  in  cases  of  damage  the  surveys  and  other  person  engaged  about  the  affairs  of 

protests,  are   usually    produced   at    the  the  ship.    The  registrar,  where  no  objec- 

reference,  and    in  cases   of   damage  to  tion  is  made  by  the  parties,  frequently 

cargo  the  bills  of  lading  and  the  ship-  allows  such  persons  to  make  statements 

ping  documents.    Where  any  question  is  and  give  explanations  without  requiring 

raised  as  to  the  loss  of  freight,  of  course  them  to  state  their  evidence  formally  on 

the  charter-party  and  the  ship's  manifest  oath.      See  Th£  Sir   George  Seymour.,  1 

should  be  produced,  and,  generally  speak-  Spks.  70  ;  and  see  Pritchard's  Admiralty 

ing,  all  documents,  books,  and  accounts  Digest  (2nd  ed.),  voL  2,  p.  606,  n. 
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reference. 


In  damage 
suitB. 


have  already  noticed,  or  they  or  any  of  them  may  be  proved  by  the  oral 
examination  of  witnesses  before  the  r^istrar  (2). 

In  ordinary  cases  where  witnesses  are  examined  before  the  registrar,  the 
registrar  himself  takes  notes  of  the  evidence,  and  he  will  furnish  an  office 
copy  of  his  notes  to  the  parties  shonld  they  require  it.  But  on  the  applica- 
tion of  either  solicitor,  and  at  the  expense  in  the  first  instance  of  the  party 
on  whose  behalf  the  application  is  made,  the  registrar  may  direct  the 
evidence  to  be  taken  down  by  the  official  shorthand  writer.  A  certified 
copy  of  the  shorthand  writer's  notes  will  be  admitted  to  prove  the  oral 
evidence  of  the  witnesses  on  an  objection  to  the  report  (a). 

When  the  parties  have  been  beard,  the  registrar,  assistant  registrar,  or 
district  registrar  draws  up  his  report,  with  a  schedule  annexed  showing  the 
items  allowed  and  disallowed  ;  the  rate  of  interest  he  finds  due  on  the  items 
allowed,  and  the  period  in  respect  of  which  it  is  payable  (b).  It  is  not 
necessary  for  the  registrar  to  state  his  reasons,  and  if  he  allows  an  item  to 
stand  and  makes  no  remarks  in  his  report  upon  it,  the  Court  will  draw  the 
inference  that  he  considers  it  a  proper  and  reasonable  chai^  (c).  But  in 
important  cases  the  registrar  will,  if  the  parties  apply  to  him,  usually  give 
in  writing  his  reasons  for  allowing  or  disallowing  the  several  items  of  the 
claim.  The  registrar  may  state  a  special  case  for  the  opinion  of  the 
Court  (d). 

The  registrar  may,  if  he  think  fit,  report  whether  any  and  what  part  of 
the  C03ts  of  the  reference  shall  be  allowed,  and  to  whom  (e),  and  the  Court 
will  be  loth  to  disturb  the  report  with  respect  to  costs  (/).  The  costs  of  a 
reference  do  not  necessarily  follow  the  costs  of  the  action,  but  are  in  the 
discretion  of  the  Court,  and  in  the  exercise  of  its  discretion  the  Court  may 
consider  the  conduct  of  the  parties  at  the  reference.  In  actions  of  damage 
the  Court,  however,  usually  exercises  this  discretion  as  follows  (^): — ^A 
claimant,  whether  a  plaintiff  or  a  defendant  having  a  counterclaim,  is 
generally  considered  entitled  to  his  costs  of  the  reference  when  not  more 
than  one-fourth  has  been  struck  off  his  claim  (A) ;  when  more  than  one- 
fourth  and  less  than  one-third  has  been  struck  off,  each  party  is  left  to  pay 
bis  own  costs  of  the  reference  (») ;  and  when  one-third  has  been  struck  off 


(z)  Order  XXXVII.,  rule  2  (484)  ; 
Order  LVI.,  rule  6  (843).  The  registrar 
may  refuse  to  give  any  weight  to  state- 
ments on  affidavit  unless  and  until  the 
deponents  have  been  cross-examined,  and 
where  the  deponent  is  a  party  to  the 
action  he  may,  though  resident  abroad, 
be  required  to  attend  in  this  country  for 
cross-examination.  The  Paruian^  13  P.  D. 
16. 

(rt)  Order  LVI.,  rule  6  (843). 

(b)  Order  XXXVI.,  rule  58  (482),  pro- 
vides that  whei*e  damages  are  to  be 
assessed  in  respect  of  any  continuing 
cause  of  action,  they  shall  be  assessed 
down  to  the  time  of  the  assessment 
There  appear  to  be  no  Admiralty  actions 
to  whicn  the  provisions  of  this  rule  can 
in  strictness  apply. 

(f)  The  Ocean,  10  Jur.  506. 

\i)  See  The  Imniaeolatn  Coneezhnte. 
9   P.  p.   87;    The  John  Jiellaiinj,   L.  11. 


3  A.  &  E.  129. 

(0  Order  LVI.,  rule  8  (845). 

(/)  The  Cowtett,  5  P.  D.  77 ;  TJie  Sater- 
nake,  5  P.  D.  166  ;  The  Tay mouth  Ceutle, 
Adm.  Div.,  June  5, 1889  ;  The  Rijn^troom, 
8  Asp.  638.  Where  there  is  no  report  by 
the  registrar  as  to  costs,  a  motion  for  the 
costs  should  be  made.  The  Mary,  7  P.  D. 
201.  It  would  seem  to  have  been  at  one 
time  supposed  that,  unless  an  order  was 
made  to  the  contrary,  the  costs  of  the 
reference  were  costs  in  the  cause.  The 
Peerle*s,  6  L.  T.  107. 

(^)  The  recommendations  of  the  regis- 
trar in  any  report  he  may  make  as  to 
costs  have  for  many  years  been  guided  by 
the  same  considerations. 

(/O  The  EmpresM  Eugenie,  Lush.  138  ; 
The  Mary,  7  P.  D.  201  ;  Tl^  Savernahe, 
5  P.  D.  166. 

(/)  Tfie  EtiipreuM  Eugenie,  uhi  »upra  ; 
The  Jowu,  Nov.  4,  188»,  where  the  Court 
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the  claim,  the  claimant  has  to  pay  the  costs  of  the  adverse  party  (&).  Bat 
there  is  no  hard  and  fast  rule  binding  on  the  Court  (/).  Thus,  as  an 
instance,  if  expenses  have  been  occasioned  by  an  adjoninment  at  the  request 
of  one  of  the  parties,  or  the  greater  portion  of  the  costs  incident  to  the 
reference  have  been  occasioned  by  evidence  adduced  in  support  of  particular 
items,  or  if  other  special  circumstances  reuder  a  departure  from  the  rule 
necessary,  the  Court  will  act  accordingly  (m).  The  rules  above  mentioned 
are  not  applied  in  actions  of  bottomry  (n),  or  in  actions  of  wages  (o),  or,  it 
seems,  in  actions  of  damage  to  cargo  (p). 


held  itself  bound  to  follow  the  rule  as  an 
existiug  rule  of  practice.  See  also  The 
Avondircli^  Adm.  Div.,  June  28,  1887, 
where  no  order  was  made  as  to  the  defen- 
dant's costs  of  his  counterclaim  in  the 
reference. 

(A)  Hie  Emprets  Bit  genie  ^  nhi  sujrra; 
The  (rleauer,  3  Asp.  682  ;  T/ttf  Englhli- 
titan,  38  L.  T.  756  ;  The  Ltmiga,  Aug.  5, 
1884.  where  the  rule  was  so  stated  by  Mr. 
Justice  Butt ;  The  Alnwick  (kt$tlej  Adm. 
Div.,  Nov.  9,  1886  ;  The  Eileun  Dubh, 
5  Asp.  154. 

(0  See  The  Friedeherg,  10  P.  D.  112. 
lu  that  case  the  registrar  had,  on  the 
reference  in  an  action  of  damage,  struck 
off  more  than  one-third  of  the  plaintiff's 
claim,  and  the  judge  had  ordered  that 
there  should  be  no  costs  of  the  reference 
given  to  either  party.  The  defendants 
appealed  to  the  Court  of  Anpeal,  alleging 
as  their  gi-ound  of  appeal  tliat  there  was 
an  established  practice  of  the  CJourt  that 
where  on  an  Admiralty  reference  more 
than  one-third  of  the  claim  was  struck 
off,  the  claimant  was  condemne<l  in  the 
costs  of  the  reference.  The  Court  of 
Appeal  held  that  the  appeal  was  one  as 
to  costs  only,  which  it  hatl  no  jurisdiction 
to  entertain,  but  in  the  course  of  its  judg- 
ment made  the  foUowing  observations : 
•'  The  Court  of  Admiralty  always  hatl  a 
discretion  in  regard  to  costs :  even  if  it  had 
not,  it  wouki  have  been  given  by  the 
Judicature  Acts ;  but,  in  fact,Order  LXV., 
rule  1,  has  alarmed  the  already  existing 
discretion.  When  a  Court  has  such  a 
discretion  it  is  intended  that  it  should 
exercise  it  in  each  individual  case.  The 
moment,  therefore,  that  a  hard  and  fast 
rule  is  laid  down  as  to  costs,  the  judge's 
discretion  is  fettered.  With  all  deference 
to  that  eminent  judge,  Dr.  Lushington, 
the  moment  he  laid  down  as  a  general 
rule  that  if,  on  a  reference,  the  plaintiff 
did  not  obtain  a  certain  projxjrtion  of  his 
claim,  he  was  to  be  deprived  of,  or  to 
pay,  costs,  he  did  what  was  iivTong.  For 
he  tried  to  fetter  his  own  discretion  and 
that  of  his  successors,  which  he  had  no 
legal  power  to  do.  As  to  the  rule,  if  it 
could  be  made,  I  doubt  if  it  would  be  a 
gdod  rule,  and  in  many  cases  it  must  work 
injustice.  But  since  the  judge  of  the 
Admiralty  Court  must  exercise  his  dis- 
cretion in  every  case,  it  is  wrong  to  say 


that  there  is  any  rule  by  which  he  can  be 
bound.  In  the  pi-esent  case  such  discre- 
tion has  been  exercised,  and  the  reasons 
for  it  have  been  given,  and  the  judge 
came  to  the  conclusion  that  the  plaintiff 
was  entitled  to  the  costs  of  the  action, 
and  ought  not  to  i)ay  the  costs  of  the 
defendant  on  the  reference,  and  there  is 
no  ground  for  our  interfering  with  his 
judgment.  We  have  given  our  opinion 
on  the  rule  ;  we  think,  however,  that  the 
preliminary  objection  was  a  valid  one, 
and  that  there  was  no  a))peal  from  this 
decision.  On  all  these  grouuils  the  appeal 
must  be  dismissed  with  costs."  The 
attention  of  the  Court  of  Appeal  does  not 
appear,  from  the  report  of  the  case  of 
The  Friedeherg  in  the  Law  Repoi-ts,  to 
have  been  called  to  the  numerous  cases  in 
the  Court  of  Admiralty  and  Admiralty 
Division  subse(}ucnt  to  the  case  of  The 
Ein.pi'ejt$  Engenie^  Lush.  138,  in  which  the 
notion  that  any  hard  and  fast  rules 
existed  as  to  the  incidence  of  costs  in  the 
Admiralty  Registry  was  expressly  repu- 
diatecl.  See  The  Wilfiamina,  3  P.  D.  97  ; 
17te  CoiMett,  5  P.  D.  229  ;  The  AtnHia,  23 
L.  T.  544.  It  is  apprehended  that  it  could 
not  have  been  the  intention  of  the  Court 
of  Appeal  in  the  case  of  The  Fri^d^berg  to 
lay  down  as  a  principle  that  general  rules 
such  as  those  mentionetl  in  the  text  with 
reference  to  the  costs  of  references,  the 
knowledge  of  which  may  save  the  expense 
of  many  fruitless  applications  for  costs, 
are  wrong  in  principle.  See  the  judg- 
ment of  Brett,  M.  R.,  in  The  Hector,  8 
P.  D.  218,  approving  the  rule  of  practice 
that  in  the  absence  of  special  circum- 
stances the  discretion  of  the  Court  should 
be  exercised  by  awarding  no  costs  in 
actions  of  damage  where  both  vessels  are 
found  to  blame.  See  also  the  remarks  of 
Lord  Justice  Bowen  in  Gardner  v.  «/ay, 
29  Ch.  D.  68. 

(w)  See  Tft^  Brndgiouter  and  Tlie  HeUn^ 
ShippingCJazette  Summary  for  1896, p.  697. 

(n)  Ttte  Kepler,  Lush.  202  ;  The  Marion, 
Adm.  Div.,  December  2,  1884. 

(<i)  See  The  Lentvella,  Lush.  147;  and 
9upra,  Wages,  p.  220,  n.  (/). 

Q?)  Whether  or  not  they  apply  in  damage 
to  cargo  cases  cannot  be  considered  as 
settled.  See  Tlie  Elena,  6  P.  D.  237,  n. ; 
The  Parana,  1  P.  D.  462,  at  p.  461. 
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If  before  the  reference  a  formal  tender  has  been  made  to  the  claimant  of 
a  sum  of  money  in  respect  of  his  claim,  and  he  does  not  recover  more  than 
the  amount  tendered,  he  will  ordinarily  be  ordered  to  pay  the  costs  of 
the  reference  (q). 

When  the  report  is  ready,  notice  is  sent  from  the  registry  to  the  respectiTo 
solicitors.  The  solicitor  for  the  claimant  should,  within  six  days  from  the 
time  when  he  has  received  such  notice,  take  the  report  up  and  file  it  in  the 
registry  (r).  If  the  solicitor  for  the  claimant  neglects  to  take  up  or  file  the 
report  within  the  specified  time,  the  adverse  solicitor  may  take  up  and  file 
the  report,  or  may  apply  to  the  Court  or  a  judge  to  have  the  claim  dismissed 
with  costs  («).  The  solicitor  who  takes  up  the  report  should  previously 
serve  a  written  notice  of  his  intention  to  do  so  on  the  adverse  solicitor.  The 
report  is  filed  with  a  duplicate  of  the  notice  above  mentioned,  and  the  usual 
minute,  stamped,  in  London,  Liverpool,  and  Manchester  cases,  with  a  5^. 
stamp  (t).  On  the  report  being  made,  the  claimant  must  hand  into  the 
registry  where  the  reference  has  been  held  the  Court  fees  payable  in  respect 
of  the  reference,  or  if  a  deposit  on  account  of  such  fees  has  been  required, 
as  above  described,  the  balance  of  such  fees  (u). 

The  report  does  not  stand  confirmed  by  lapse  of  time  (a;),  and  if  within 
six  days  of  the  filing  of  the  report  no  notice  of  objection  is  filed,  either  an 
order  of  the  Court  to  confirm  it  should  be  obtained  by  agreement  of  the 
solicitors  (^),  or  an  application  for  the  confirmation  of  the  report  should 
be  made  to  the  judge  in  Court  (z).  On  the  application  coming  on  to  be 
heard,  the  judge  will  confirm  the  report,  or  he  may  in  a  fit  case  decline  to 
confirm  it  (a). 

A  solicitor  intending  to  object  to  the  registrar's  report  should,  within  six 
days  from  the  filing  of  the  report,  file  in  the  r^stry  a  notice  ofobfecHon  (b). 
A  copy  of  this  should  have  been  previously  served  on  the  adverse  solicitor. 
The  notice  is  filed  with  the  usual  minute  and,  in  London,  Liverpool,  and 
Manchester  cases,  with  the  usual  stamp  of  58. 

Where  both  parties  consent,  objections  to  a  report  may  be  heard  on 


(//)  Tfie  Coquet,  Beg.  &  M.,  March  26, 
1861 .  And  where  a  tender  made  by  the 
defendant  was  not  accepted  bj  the  plain- 
tiff, who  recovered  less  than  two-thirds  of 
his  claim,  bat  an  amount  exceeding  the 
amount  tendered,  the  plaintiff  was  con- 
demned in  the  general  costs  of  the  refer- 
ence, and  the  defendant  in  the  costs  of 
making  an  insufficient  tender.  Tlis  Seine, 
Swa.  513.  See  The  Consett,  5  P.  D.  77, 
229  ;  The  Mona,  [18941  P.  265.  See  also 
The  ReceptUy  [1893]  P.  25rj,  where  a 
tender  was  made  in  a  County  Court 
having  Admiralty  jurisdiction  after  the 
hearing  of  the  action,  an  action  claiming 
damages  and  salvage.  Where  each 
party  bears  his  ovm  costs  of  the  reference, 
the  practice  is  that,  though  the  reference 
fees  are  in  the  first  pk^  paid  by  the 
plaintiff,  a  moiety  of  such  fees  is  ultimately 
ix)me  by  the  defendant.  See  The  Consett, 
6  P.  D.  237. 

(r)  Order  LVI.,  rule  9  (846). 

(0  ift.,  rule  10  (847). 


(0  S.  C.  Fees  Order,  January,  1884, 
No.  35. 

(«)  S.  C.  Fees  Ortler,  January,  1884, 
Nos.  84—87.    See  supra,  p.  456,  u.  (^). 

(jt)  See  Tite  Thyatira,  5  Asp.  178. 

(y)  Under  Order  LII.,  rule  23  (718). 

(c)  An  application  is  often  at  the  same 
time  made  for  the  costs  of  the  reference. 

(«)  See  The  Thyatira,  5  Asp.  178,  32 
W.  R.  276,  278.  In  that  case  the  Court, 
although  no  objections  had  been  fileil, 
and  the  time  for  filing  objections  had 
expired,  allowed  objections  to  be  taken  on 
the  hearing  of  a  motion  to  confirm  the 
report.  See  also  Ttte  Achilles,  Adm.  Div., 
February,  1891. 

(A)  Order  LVI.,  rule  11  (848).  If  no 
objection  to  the  report  is  made  within  the 
specified  time,  an  objection  will  not  after- 
wards be  entertained,  except  under  very 
special  circumstances.  The  Catherine,  5 
No.  Ca.  402 ;  The  Gauntlet,  13  Jur.  414. 
See  The  TJnjatira,  5  Asp.  178,  32  W.  R. 
276,  278  ;  Oowan  v.  Sprott,  6  Asp.  288. 
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mofcion  in  objection  to  the  report  (r).    In  saoh  a  case  the  written  consent  of 

the  soh'citors  should  be  filed  in  the  registry,  and  notice  of  motion,  in  which 

the  objections  to  the  report  must  be  set  out  (d),  given  in  the  usual  manner. 

But  unless  the  parties  consent  to  proceed  by  motion  in  objection^  or  the 

judge  allows  the  objection'  to  be  raised  on  the  hearing  of  a  motion  to 

confirm  the  report  (^),  the  matter  must  be  brought  before  the  Court,  on 

petition  and  answer,  in  the  following  manner  : — Within  a  period  of  twelve 

days  from  the  filing  of  the  notice  the  solicitor  objecting  to  the  report  must 

file  in  the  registry  or  district  registry  where  the  action  is  proceeding,  and 

also  deliver  to  the  added  party  or  his  solicitor,  his  petition  in  objection  (/). 

A  petition  in  objection  is  entitled  in  the  same  way  as  a  statement  of  claim  Petition  in 

in  an  action.    It  should  mention  the  items  in  the  schedule  of  the  report  o^jwtion  to 

which  are  objected  to,  and  shoald  state  shortly  the  grounds  on  which  the 

objections  are  founded.    It  should  be  signed  by  counsel  and  solicitors  and 

be  delivered  to  the  adverse  party  in  the  same  manner  as  a  statement  of 

claim. 

Within  ten  days  from  the  time  of  the  filing  and  delivery  of  the  petition  Answer  to 
the  adverse  solicitor  must  file  and  deliver  his  answer.    The  answer  generally  petition  in 
simply  takes  issue  upon  the  allegations  in  the  petition,  although  it  may  ^  ^^  ^^ 
allege  matter  in  reply.    The  answer  should  be  delivered  in  the  same  way  as 
a  defence  in  a  cause.    Without  following  out  the  course  of  procedure 
further  in  detail,  it  will  be  suiBcient  here  to  refer  to  the  chapter  on 
pleadings  {g\  and  to  state  generally  that  the  rules  respecting  pleadings  in 
a  cause,  and  the  printing  thereof,  so  far  as  they  are  applicable,  are  to  be 
taken  to  apply  to  the  pleadings,  and  printing,  in  an  objection  to  a  report  of 
the  registrar  (h).    Within  ten  days  from  the  filing  and  delivery  of  the  last  Printing  the 
of  the  pleadings  in  objection  the  solicitor  of  the  party  delivering  the  pleadings, 
petition  in  objection  must  leave  in  the  registry  printed  copies  of  the 
pleadings,  and  of  the  registrar's  report  (*). 

In  some  cases  the  party  objecting  to  the  report  has  been  allowed  to  Additional 
adduce  additional  evidence  on  the  app^  (fc).    But  although  the  Court  may,  ®^^^^<»- 
in  the  exercise  of  its  equitable  jurisdiction,  allow  a  party  to  supply  by  fresh 
evidence  the  deficiency  of  proof,  it  is  not  inclined  to  favour  such  a  practice, 


(c)  The  C1iarle$  Howard^  December  1, 
1885  ;  The  Queenscliffe,  Adm.  Div.,  July 
16,  August  6, 1889  (1888,  FoL  263)  :  The 
Ednwndy  Lush.  211 ;  The  Zodiac,  1  Hagg. 
323.  At  the  hearing  of  objections  to  the 
report  heard  on  motion,  the  Ck)urt  may 
in  a  fit  case  be  assisted  by  two  of  the 
Elder  Brethren  of  the  Trinity  House. 
See  The  Cogerd,  Adm.  Div.,  Aug.  1, 1900. 

(<i)  TheRijiutroom,A6m,  Div.,  February 
27,  1899,  8  Asp.  588;  Tlie  Lemis,  Adm. 
Div. ,  March  13, 1899  ;  2%^  Ranza,  Adm. 
Div.,  July  31, 1899. 

(«)  See  The  QueeMcliffe,  Adm.  Div., 
July  16, 1889,  where  it  was  intimated  by 
the  Court  that  in  aU  cases  where  it  was 
desired  to  raise  objections  to  the  registrar's 
report  on  motion  the  leave  of  the  judge  who 
would  have  to  try  the  objections  ought  to 
be  previously  obtained.  But  the  present 
practice  appears  to  be  that  where  the 
parties  consent  no  order  is  required.    In 


Tlie  Treguntielj  Shipping  Gazette  Summary 
for  1891,  pp.  314,  330,  a  mortgage  action 
where  a  reference  had  been  ordered  before 
the  action  had  been  fully  heard,  the  Court 
refused  to  act  upon  the  registrar's  report, 
though  no  objection  had  bien  taken  to  it 
in  proper  time,  intimating  that  when  a 
report  came  up  to  the  Court,  as  in  that 
case,  the  Court,  although  the  time  for 
objecting  to  it  had  elaps^  was  not  bound 
to  act  on  it  if  for  any  reason  the  report 
ought  not  to  be  acted  upon.    \ 

(/)  Order  LVI.,  rule  1 1  (848). 

(^)  See  sv^ra,  p.  341. 

(A)  Order  LVI.,  rule  12  (849). 

(i)  Ten  copies  are  generaUy  left  in  the 
registry. 

(U)  The  Ironmaster,  Swa.  442 ;  T/ie 
Alfred,  3  W.  Rob.  232 ;  ITie  Sir  George 
Seymour,  1  Spks.  68 ;  Tlie  Julindur,  1 
Spks.  73  ;  The  Tliuringia,  41  L.  J.  Adm. 
20. 


objection. 
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and  it  will  not  allow  a  party  to  set  ap  an  entirely  new  case  on  appeal  (/),  nor 
will  it  entertain  an  objection  to  an  item  which  was  not  questioned  at  the 
reference  (m).  Where  fresh  affidavits  are  filed,  it  seems  that  if  filed  by  the 
party  objecting  to  the  report  they  should  be  filed  with  the  answer,  but  as 
the  filing  of  additional  evidence  is  an  exceptional  proceeding,  it  seems  there 
is  no  settled  practice  with  respect  to  the  precise  time  and  mode  in  which  it 
should  be  done  (n).  Where  additional  affidavits  are  filed,  the  party  filing 
the  petition  in  objection  should  leave  in  the  registry  printed  copies  of  the 
same,  with  the  printed  copies  of  the  pleadings  (o).  Even  where  no  addi- 
tional evidence  is  filed,  it  seems  that  it  is  necessary  to  print  the  evidence 
taken  at  the  reference. 
Hearing  a  A  notice  to  have  the  petition  in  objection  to  the  vefortplaredon  the  list  for 

nhWHn« '^       ^«inw^  must  be  filed  in  the  principal  registry  or  in  the  district  registry 

where  the  action  is  proceeding  (p).    In  London,  Liverpool,  and  Manchester 
cases  this  notice  should,  it  would  seem,  be  impressed  with  a  stamp  of  2/., 
and  in  other  cases  be  handed  in  with  a  Court  fee  of  2/.      When    the 
petition  comes  on  for  hearing,  counsel  are  heard  as  on  the  hearing  of 
actions  on  written  proofs.     The  counsel  for  the  party  objecting  to  the 
report  is  first  heard,  then  the  counsel  on  the  other  side,  and  then  the 
counsel  for  the  party  objecting  is  heard  in  reply.    It  is  a  general  rule  that 
those  who  take  objections  to  a  report  of  the  registrar  and  merchants  are 
bound  to  prove  their  objections  by  clear  and  satisfactory  evidence,  for  the 
Court  will  never  overrule  a  report  without  being  perfectly  satisfied  that 
upon  the  evidence  the  report  ought  not  to  be  maintained  (q).    This  rule  is 
specially  applicable  where  the  questions  decided  by  the  report  are  entirely 
of  a  mercantile  nature,  because  the  Court  places  the  greatest  confidence  in 
the  experience  of  its  officers,  who  have  a  practical  acquaintance  with  such 
matters  which  the  Court  itself  does  not  possess  (r).    At  the  same  time  it 
is  the  duty  of  the  Court  to  form  its  own  opinion  upon  the  substantial 
merits  of  the  objections,  and  if  it  disagrees  with  the  judgment  of  the 
registrar  and  merchants,  it  will  not  hesitate  to  act  upon  its  own  view  of  the 
evidence  (s).    In  determining  the  questions  raised  by  the  objections,  the 
Court  will,  when  necessary,  refer  to  tJie  registrar  and  merchants  for  informa- 
tion as  to  what  took  place  before  them,  and  as  to  the  principles  on  which 

(Q  I%e  Qlenmanna,  Lush.  122.  P.  D.  71  ;  Hie  Bernina,  6  Asp.  65  ;  Tfi€ 

(m)  The  Prifieess  Helena^  Lush.  190.  Bansa,  Shipping  Gazette  Summary  for 

See  The  Flying  FUh,  Br.  &  L.  438.    See  1899,     p.     602.       "  I    apprehend    that, 

also  The  Cfeneroui,  L.  R.  2  A.  &  £.  57.  upon    principle    as    well    as  for  other 

(»)  In  some  cases  the  Court  has  aUowed  reasons,  it   is   the   duty  of   the    Court 

a  party  objecting  to  the  registrar's  report  to    be    very    cautious    before    it   over- 

to  examine,  at  the  peril  of  costs,  witnesses  throws  any  report,  .  .  .  unless  there  be 

oraUy  in  open  Court  in  order  to  supply  an  overpowering  case  which  shall  satisfy 

evidence  which  he  had  n^lected  to  pro-  the  mind  of  the  Court  that  justice  has  not 

duce  before  the  registrar.    Ttie  Jtdindury  been  done.    In  other  words,  the  presimip- 

1  Spks.  73  ;  The  Flying  Fish^  Br.  &  L.  tion  is  strongly  in  favour  of  the  report." 

438.  Ber  Dr.  Lushington,  The  Sir  George  Sey^ 

(0)  See  Admiralty  Court  Bules,  1859,  tnour,  1  Spks.  70. 

rule  118.  (*)  I%«  Aljred,  7  No.  Ca.  354 ;  The 


Cp)  See  supra,  pp.  279,  439.  ^^^  ^""^  ^  »  ^^  Inflexible,  Swa.  200. 

''eorge  Seymour,  1  Spks.      Whe 
67 ;  The  Edmond,  Lush.  63;   The  Iron-      only  to  minor  items,  the  Court  does  not 


(y)  TIu!  Sir  George  Seymour,  I  Spks.      Where,    however,  objections   are   taken 


master,  Swa.  443 ;  The  Clyde,  Swa.  23.  consider  itself  bound  to  enter  into  the 

(r)  The  Prinjoeu  Helena,  30  L.  J.  Ad.  minutiffi  of  the  objections.     Tite  Hehe, 

137 ;   The  Glenmanna,  Lush.  123 ;    27ie  2  W.  Rob.  532 ;    Tke    Ocean,    10    Jur. 

PactoluSf  Swa.  173;    The  Meredith^  10  506. 
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they  proceeded  (/);  and  when  the  natare  of  the  case  renders  it  desirable,  the 
Conrt  will  avail  itself  of  the  assistance  of  assessors  at  the  hearing  of  the 
objections  (u).  The  Court,  on  the  hearing  of  the  objections,  may  either 
confirm  the  report  or  sustain  the  objections,  or  some  of  them.  In  the 
latter  case  the  Court  may  direct  a  second  reference  {x),  or  send  the  report 
back  to  the  r^istrar  and  merchants  for  reconsideration,  with  specific  direc- 
tions as  to  particular  items  (^),  or  it  may,  on  its  own  authority,  make  such 
alterations  as  it  may  think  fit.  This  latter  course  will  be  adopted  when 
only  a  few  objections  are  sustained,  which  relate  to  items  the  amount  of 
which  is  easily  ascertained  (z). 

Where  the  objection  is  substantially  sustained,  the  Court  will  generally  Costs  occa- 
allow  costs  to  the  party  objecting  (a).    In  a  case  where  all  the  objections  f^^^  ^L^. 
but  one  were  overruled,  the  Court  made  no  order  as  to  costs  (b).    Even  in  ingsin 
cases  where  the  report  is  confirmed,  if  the  questions  raised  by  the  objections  objection. 
are  questions  of  difficulty,  on  which  the  party  objecting  is  fairly  entitled  to 
take  the  opinion  of  the  Court,  each  party  will  be  left  to  pay  his  own  costs  (c). 


(0  Th€  Hebe,  5  No.  Ca.  180. 

(w)  Tlie  Peruher,  Swa.  213.  This  was 
a  case  of  collision.  After  the  collision 
the  plaintiffs  ship  drove  on  shore,  and 
one  of  the  questions  raised  on  objections 
to  the  report  was  whether  the  damage 
arising  from  the  driving  on  shore  was 
occasioned  by  the  collision. 

(a?)  TJie  Matchless,  10  Jur.  1017. 


(y)  Tfie  Sir  George  Seymour,  1  Spks. 
67  ;  I7ie  Star  of  India,  1  P.  D.  466  ;  The 
Activ,  Adm.  Division,  March  10,  1901 ; 
Shipping  Gazette  Summary  for  1901, 
p.  167. 

Cz)  The  Hebe,  2  W.  Rob  537. 

(a)  T/i£  Blavk  Prince,  Lush.  577. 

(J)  Tfie  Hebe,  2  W.  Rob.  630. 

(c)  27i€  Clyde,  Swa.  23. 


CHAPTER ,  XVII. 


COSTS. 


Generally 
costs  are  in 
the  discretion 
of  the  Court. 


Sect,  1. — Costs  in  genial 

Costs  in  the  Court  of  Admiralty  were  entirely  in  the  discretion  of  the 
Court,  except  in  those  cases  where  the  right  to  costs  depended  upon  the 
provisions  of  modern  statutes.  Thus,  in  actions  for  necessaries  (a) 
instituted  under  the  provisions  of  the  5th  section  of  the  Admiralty  Conrt 
Act,  1801,  and  in  actions  for  damage  to  cargo  (b),  if  the  plaintiff  did  not 
recover  20/.  he  was  not  entitled  to  any  costs  unless  the  judge  certified  that 
the  cause  was  a  fit  one  to  be  tried  in  the  Court  of  Admiralty  (r).  Id 
actions  for  wages,  or  for  master's  wages  and  disbursements  (^),  unless  the 
plaintiff  recovered  50/.  he  could  not  recover  costs  unless  the  judge  certified 
that  the  cause  was  a  fit  one  to  be  tried  in  the  Court  of  Admiralty  («)4  If 
the  claimants  in  a  cause  of  salvage  (/)  did  not  recover  a  greater  sum  than 
200/.  they  could  not  recover  any  costs  unless  the  Court  certified  that  the 
case  was  a  fit  one  to  be  tried  before  it  {(/).  In  cases  where  a  certificate 
was  required  under  the  preceding  provisions,  the  Conrt  would  not 
grant  such  certificate  unless  there  were  circumstances  of  peculiarity  or 
difficulty  (^).  The  Judicial  Committee  of  the  Privy  Council,  where  it 
was  necessary,  would  give  the  required  certificate  if  it  thought  fit  (t). 
Where  the  plaintiff  in  a  suit  over  which  the  City  of  London  Court  or  a 
County  Court  having  Admiralty  jurisdiction  would,  without  agreement, 
have  had  jurisdiction,  commenced  his  suit  without  leave  in  the  Court  of 
Admiralty,  and  did  not  recover  in  the  suit  a  sum  exceeding  the  sam  to 
which  the  jurisdiction  of  the  City  of  London  Court  or  the  County  Court 
in  that  suit  was  limited,  he  was  not  entitled  to  costs,  and  was  liable  to  be 
condemned  in  costs,  unless  the  Court  certified  that  the  suit  was  a  proper 
suit  to  be  tried  in  the  Court  of  Admiralty  (k). 

All  the  enactments  prior  to  the  coming  into  force  of  Order  LXY.  of  the 
Rules  of  Court  now  in  force,  under  which  plaintiffs  in  Admiralty  actions 
were  required  in  the  several  cases  above  mentioned  to  obtain  certificates 


(a)  Seesupra^y,  199. 

(^)  See  svpra.  p.  126. 

(r)  The  Admiralty  Court  Act,  1861, 
8S.  5  and  6. 

id)  See  supra,  pp.  208,  209. 

(e)  Admiralty  Court  Act,  1861,  s.  10 ; 
and  Kupraj  p.  214. 

(/)  See  tupra^  p.  149. 

07)  The  M.  S.  Act,  1854,  s.  460 ;  and 
8ee  The  King  William,  2  W.  Rob.  231. 

(A)  Hie  Comte  Nesselrood^  Lu8h.  454  ; 


The  John,  Lush,  13 ;  The  Alpha.  Lush. 
89 ;  The  Fenir,  Swa.  16 ;  The  Golden 
Light,  Lush.  375 ;  Tft^  Actif,  Swa.  238  ; 
Tlie  Leda,  Swa.  40 ;  The  William  and 
John,  Br.  &  L.  49  ;  T!ie  King  WiUiam,  2 
W.  Rob.  231. 

(i)  Tlte  Minnehaha,  Lush.  335. 

(*)  31  &  32  Vict.  c.  71,  8.  9  ;  IJte 
Young  James,  3  L.  R.  A.  &  £.  1 ;  I%e 
Bengal,  L.  R.  3  A.  &  E.  14. 
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for  costs  are,  however,  now  repealed  (/),  and  subject  to  the  provisions  of 
the  Jadicature  Acts  and  subsequent  statutes,  and  the  Rules  of  Court  now  in 
force,  the  costs  of  and  incident  to  all  proceedings  in  the  Admiralty  Division 
are  in  the  discretion  of  the  Court  or  judge,  and  the  Court  or  judge 
have  full  power  to  determine  by  whom  and  to  what  extent  snch  costs  are 
to  be  paid  (tn).  At  the  same  time  Order  LXV.,  rule  2  (977),  of  the  Rules 
of  Court  now  in  force,  provides  that  when  issues  in  fact  and  law  are  raised 
upon  a  claim  or  counterclaim,  the  costs  of  the  several  issues  respectively, 
both  in  law  and  fact,  shall,  unless  otherwise  ordered,  follow  the  event  (n). 
And  by  rule  3  of  the  same  Order  it  is  provided  that  if  a  cause  be  removed 
from  an  inferior  Court  having  jurisdiction  in  the  cause,  the  costs  in  the 
Court  below  shall  be  costs  in  the  cause  (o). 

It  is  provided  by  the  1st  section  of  the  Public  Authorities  Protection  Special  pro- 

Tisioiis  as  to 

Act,  1893  (/?),  that  where  after  the  commencement  of  that  Act  any  action,  ^he  costs  of 
prosecution,  or  other  proceeding  (q)  is  commenced  in  the  United  Kingdom  actions 
against  any  person  for  any  act  done  in  pursuance  or  execution  or  intended  J5thorit^»«  "^ 
execution  of  any  Act  of  Parliament,  or  of  any  public  duty  or  authority,  or 
in  respect  of  any  alleged  neglect  or  default  in  the  execution  of  any  such 
Act,  duty,  or  authority, 
(b.)  Any  judgment  obtained  by  the  defendant  shall  carry  costs  to  be 
taxed  as  between  solicitor  and  client  (r). 


(Z)  Qamett  v.  Bradleyj  S  App.  Cases, 
944  ;  TenafU  v.  Ellit,  6  Q.  B.  Div.  46 ; 
Bockett  V.  Cllppingdale,  [1891]  2  Q.  B. 
293.  See  also  Ke  parte  I7ie  Mercers^  Omi^ 
panyy  10  Ch.  D.  481  ;  Snelling  v.  Pulling, 
29  Ch.  Div.  85. 

(w)  Order  LXV.,  rule  1  (976).  See 
The  Monk$eaton,  14  P.  D.  61  ;  TJm 
Hector,  8  P.  D.  218  ;  TJie  Friedeberg,  10 
P.  D.  112 ;  The  Supreme  Court  of  Judi- 
cature Act,  1890  (53  &  54  Vict.  c.  44),  s.  5. 
See  also  as  to  costs  between  a  third  party 
and  other  parties  to  the  action,  Order 
XVI.,  rule  54  (176).  See  as  to  the  costs 
of  substituting  or  adding  a  plaintiff.  Order 
XVI.,  rule  2  (124),  and  of  unnecessary  or 
scandalous,  &c.,  indorsements  or  pleadings, 
Order  XIX,  rule  27  (223).  The  registrar 
has  no  power  under  the  Rules  of  1883  to 
award  costs,  except  where  expressly  autho- 
rized by  Rules  of  Court  or  the  order  of 
the  Court  or  a  judge,  or  in  respect  of  pro- 
ceedings before  himself.  It  may  be  that 
his  power  as  a  surrogate  of  the  Court  is 
more  extensive. 

(n)  See  R.  S.  C,  Jan.,  1892,  Rule  6.  The 
operation  of  these  rules  in  the  ordinary 
classesof  Admiralty  actions  is  very  limited. 

(fl)  Moreover,  Order  LXV.,  rule  12  (987), 
provides  that  in  actions  founded  on  con- 
tract, in  which  the  plaintiff  recovers,  by 
judgment  or  otherwise,  a  sum  (exclusive 
of  costs)  not  exceeding  502.,  he  shall  be 
entitled  to  no  more  costs  than  he  would 
have  been  entitled  to  had  he  brought  his 
action  in  a  County  Court,  unless  the  Court 
or  a  judge  otherwise  orders.  This  rule, 
however,  seems  to  be  intended  to  apply 
only  to  cases  in  which  an  action  known 
to  the  common  law    could    have  been 

A.P. 


brought  in  a  County  Court.  Whether  it 
applies  to  an  Admiralty  action  in  rem, 
which  could  not  have  been  brought  in  an 
ordinary  County  Court,  but  could  only 
have  been  brought  in  a  County  Court 
having  Admiralty  jurisdiction,  is  a  ques- 
tion about  which  some  doubt  seems  to 
exist.  See  Millington  v.  Harwood,  [  1 892] 
2  Q.  B.  166.  In  cases  falling  within  this 
rule,  the  costs  of  briefing  more  than  one 
counsel  will  not  be  allowed,  unless  the 
taxing  officer  for  special  reasons  is  of 
opinion  that  briefing  more  than  one 
counsel  was  proper.  Order  LXV.,  rule 
27  (1002),  par.  46.  It  is  a  question  not  free 
from  doubt  whether  claims  for  salvage,  or 
indeed  any  claims  to  enforce  maritime 
liens,  can  be  said  to  be  "  founded  on  con- 
tract within  the  meaning  of  this  rule. 
See  The  Hestia,  [1896]  P.  193.  More- 
over, an  action  of  bottomry,  although  it 
might  be  contended  to  be  an  action 
founded  on  contract,  is  not  a  matter 
within  the  jurisdiction  of  a  County  Court 
or  of  a  County  Court  having  Admiralty 
jurisdiction,  and  is  therefore  not  within 
the  rule.  See  Say  wood  v.  Oroti,  14 
Q.  B.  D.  53. 

(/?)  56  &  67  Vict.  c.  61,  s.  1. 

(y)  The  section  has  no  application  to 
appals  or  interlocutory  applications. 
Fielding  v.  Morley,  [1899]  1  Ch.  1, 
[1900]  A.C.  138.  See  ^IsoSmUh  v.  Aorth- 
teach  R,  2>.  Council,  [1902]  1  Ch.  197  ; 
Sfiaw  V.  Herefordshire  County  Qmneil, 
[1899]  2  Q.  B.  282,  at  p.  286.  A  consent 
order  equivalent  to  a  final  judgment  has 
been  held  to  be  within  the  provisions  of 
the  section.    lb, 

(r)  A  municipal  corporation  constituted 
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(c.)  Where  the  proceeding  is  an  action  for  damages,  tender  of  amends 

before  the  action  was  commenced  may  in  lieu  of,  or  in  addition  to, 

any  other  plea  be  pleaded.    If  the  action  was  commenced  after  the 

tender,  or  is  proceeded  with  after  payment  into  Court  of  any  money  in 

satisfaction  of  the  plaintiff's  claim,  and  the  plaintiff  does  not  recover 

more  than  the  sum  tendered  or  paid,  he  shall  not  recover  any  costs 

incurred  after  the  tender  or  payment,  and  the  defendant  shall  be 

entitled  to  costs,  to  be  taxed  as  between  solicitor  and  client  as  from 

the  tender  or  payment ;  but  this  provision  shall  not  affect  costs  on  any 

injunction  in  the  action. 

(d.)  If  in  the  opinion  of  the  Court  the  plaintiff  has  not  given  the 

defendant  a  sufScient  opportunity  of  tendering  amends  before  the 

commencement  of  the  proceeding,  the  Court   may  award  to  the 

defendant  costs  to  be  taxed  as  between  solicitor  and  client. 

The  same  section,  however,  further  provides  that  the  section  shall  not 

affect  any  proceedings  by  any  department  of  the  government  against  any 

loc^  authority  or  ofl&cer  of  a  local  authority. 

With  respect  to  disputes  as  to  the  amount  of  salvage,  whether  of  life  or 
property,  and  whether  rendered  within  or  without  the  United  Kingdom, 
between  the  salvor  and  the  owners  of  any  vessel,  cargo,  apparel,  or  wreck, 
it  is  now  provided  by  sect.  547  of  the  Merchant  Shipping  Act,  1894,  that 
on  the  determination  by  the  Admiralty  Division  of  any  dispute  as  to  salvage, 
not  settled  by  agreement,  arbitration,  or  otherwise,  where  the  value  of  the 
property  salved  does  not  exceed  one  thousand  pounds,  or  the  amount 
claimed  does  not  exceed  three  hundred  pounds,  if  the  claimant  does 
not  recover  more  than  three  hundred  pounds  he  shall  not  be  entitled 
to  recover  any  costs,  charges,  or  expenses  incurred  by  him  in  the  prosecution 
of  his  claim,  unless  the  Admiralty  Division  certifies  that  the  case  is  a  fit 
one  to  be  tried  otherwise  than  summarily  in  manner  provided  by  tJie 
Merchant  Shipping  Act,  1894  («). 

The  Court  of  Admiralty,  before  the  Judicature  Acts,  exercised  its  discre- 
tion as  to  costs  in  accordance  with  certain  well-known  rules  of  practice 
which  are  still  recognized  in  the  High  Court  of  Justice  in  Admiralty  actions. 
These  rules  are  still  a  guide  to  the  exercise  of  the  discretion  of  the  Court  as 
to  costs  in  the  cases  to  which  they  apply,  and  in  practice  determine  what 


a  port  and  harbour  authority  by  Act 
of  Parliament,  and  proceeded  against  for 
negligence  in  the  performance  of  the 
duties  impeded  on  it  as  such  port  and 
harbour  authority,  is  within  the  protection 
of  the  section.  The  Ydun,  [1899]  P.  236. 
As  to  the  construction  to  be  put  on  the 
words  of  the  section,  "shall  cany  costs," 
see  Harrop  v.  Mayor  of  Ossett,  [1898]  1 
Ch.  525,  at  p.  628 ;  NoHh  Metropolitan 
TratMvays  Company  v.  London  County 
Council,  [1898]  2  Ch.  145,  in  the  latter 
of  which  cases  the  CJourt  observed :  "  I 
do  not  think  the  Act  was  intended  to 
take  away  the  discretion  of  the  Court,  in 
an  unsuccessful  action  of  the  kind  de- 
scribed in  the  Act,  to  deprive  the  public 
authority  in  a  proper  case  of  its  costs. 
In  other  words,  the  Court  would  not,  in 


my  opinion,  in  such  unsuccessful  action 
be  obliged  to  let  a  judgment  be  *  obtained 
by  the  defendants'  within  the  meaning 
of  that  phrase  as  here  used  in  the  Act, 
where,  in  the  judicial  discretion  of  the 
Court,  the  case  appeared  one  in  which 
the  defenduit  authority  ought  not  to 
recover  any  costs  against  the  plaintiff." 
See  also  Bostoch  v.  Ratntey  Urban  Council, 
[1900]  2  Q.  B.  616,  where  it  was  held 
that  the  section  did  not  deprive  the  judge, 
in  an  action  tried  with  a  jury,  of  his  dis- 
cretion under  Order  LXV.,  rule  1,  to 
deprive  a  successful  defendant  of  his 
costs  for  "  good  cause." 

(*)  I.e.,  by  a  County  Court  having 
Admiralty  jurisdiction.  M.  S.  Act,  1894, 
s.  647,  sub-B.  4  ;  and  see  tupra^  p.  146. 
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order  as  to  costs  shall  be  entered  on  the  minntes  (f).  Snch  of  these  rules 
as  relate  to  the  costs  of  particular  actions  have  been  mentioned  at  length  in 
previous  chapters,  but  amongst  those  which  are  of  more  general  application 
the  following  may  be  noticed  here.  Although  in  the  exercise  of  its  discre- 
tion the  Court  will  generally  award  costs  to  the  successful  party,  the  costs 
do  not  as  a  matter  of  course  follow  the  result.  The  Court  looks  not  at  the 
result  alone,  but  considers  all  the  circumstances  which  affect  the  equity  of 
the  case  (u).  It  will  not  give  costs  to  a  successful  suitor  where  the  law  is 
exceedingly  difficult,  or  the  question  is  one  prima  impressionis  (x).  Nor 
will  it,  as  a  general  rule,  give  costs  to  a  successful  suitor  who  has  been 
guilty  of  misconduct  of  any  kind  (y).  Where  each  party  has  been  sometimes 
right  and  sometimes  wrong  on  different  questions  raised  at  different  stages 
of  the  suit,  the  Court  will  apportion  the  costs  accordingly  (z). 

The  Court  will  in  all  cases  disallow  costs  occasioned  by  the  introduction   9^*»  occa- 
of  redundant  or  impertinent  matter,  or  by  the  adoption  of  irregular  or  J^necee-^ 
unnecessary  proceedings,  and  in  some  cases  will  order  the  party  who  has  sary  pro- 
been  guilty  of  irregularity  to  pay  to  the  adverse  party  the  costs  occasioned  *^®®^*"88- 
by  the  irregularity  {a). 


(0  See  Order  LXXII.,  rule  2  (1044). 
See  also  Order  LXV.,  rule  27  (1002),  par. 
37. 

(m)  The  North  Star,  Lush.  51  ;  The 
Wai'tam,  Lush.  200 ;  T?te  Calypso,  Swa.  30; 
The  Albatross,  1  Spks.  17.5,  n. 

(a?)  The  Ooluhchick,  1  W.  Rob.  154  ; 
The  Dlafva,  32  L.  J.  Adm.  57,  Lush.  539  ; 
The  Fortitude,  2  W.  Rob.  225  ;  The  lord 
Avekland,  2  W.  Rob.  301  ;  Tlie  Jo/mnnes, 
Lush.  182  ;  TJie  Jones  Brothers,  3  Asp.  478. 
In  a  case  where  a  difficult  question  of 
jurisdiction  was  raised,  and  it  was  held 
that  the  process  of  the  Court  had  been 
improperly  invoked,  although  the  Court 
refused  to  make  any  order  as  to  costs 
generally,  it  ordered  the  plaintiff  to  pay 
the  marshal*s  fees  for  the  arrest.  The 
Ironsides,  Lush.  467.  See  The  North 
American,  Swa.  467. 

(y)  The  Catalhm,  2  Spks.  23;  The 
Glasgow  Packet,  2  W.  Rob.  306 ;  Ths  St, 
Latvrenoe,  7  No.  Ca.  566.  And  see  Tfie 
Trident,  1  Spks.  224,  n. 

(z)  Tlie  Repulse,  5  No.  Ca.  366.  The 
Court  of  Admiralty  would  frequently 
direct  the  costs  of  a  particular  issue  to  be 
paid  by  the  party  failing  on  that  issue, 
whatever  might  be  the  general  result  of 
the  cause.  TIte  Laurel,  Br.  k  L.  191. 
See  The  Camellia,  9  P.  D.  27.  As  to  costs 
where  any  ground  of  defence  arising  since 
the  delivery  of  pleading  has  been  con- 
fessed, see  Order  XXIV.,  rule  3  (284).  As 
to  the  costs  where  there  are  two  sets  of 
defendants,  see  The  River  La^aru),  Asp. 
281  ;  The  Mystery,  Shipping  Gazette 
Summary  for  iy02,  p.  151. 

(tf)  See  Order  LXV.,  rule  27  (1002), 
par.  20  ;  and  Tfie  Hcstia,  [1895]  P.  193, 
at  p.  201 .  Where  proceediugs  out  of  the 
ordinary  course  are  directed  at  the  i'e(|ue8t 
of  one  of  the  parties,  such  party  wiU  be 
held  liable  to  the  costs  occasioned  by  such 


proceedings  without  reference  to  the  result 
of  the  suit.     Tlie  Speed,  7  Jur.  1069.     "  If 
a  party  chooses  to  lead  up  an  irregular 
dance  he  cannot  expect  to  be  paid  for  the 
steps  he  chooses  to  take  in  it."    Per  Lord 
Stowell     Tfie  Apollo,  1  Hagg.  319.     Sec 
The     Washington,    5    Jur.     1067 ;     The 
Nirollna,  2  W.  Rob.  176.    As  to  the  costs 
occasioned  by  an  adjournment,  see  Tfte 
Kepler,  Lush.  201.     In  many  cases  the 
Admiralty  Court  Rules  of  1859  expressly 
provided  that  a  suitor  neglecting  to  pro- 
ceed according  to  the  established  practice 
of  the  Court  should  be  condemned  in  the 
costs  occasioned  by  his  misconduct.    Thus 
a  party  who  neglected  to  enter  an  appear- 
ance until  after  the  expiration  of  the 
regular  time  was  liable  to  pay  all  costs 
that  might  have  been  occasioned  by  his 
default.    Admiralty   Court  Rules,   1859. 
rule  38.    A   plaintiff  who  neglected  to 
have  printed  copies  of  the  pleadings  when 
required  left  in  the  registry  within  the 
prescribed    time  was  liable  to  have  the 
cause  dismissed  with  costs.     2b.  98.     If 
the  solicitor  by    whom  a  summons  had 
been  taken  out  did  not  appear  in  support 
of  it,  the  judge  might  dismiss  the  sum- 
mons with  costs.  Jb.  147.  And  now  Order 
LXV.,  rule  5  (980),  provides  that  where 
upon  tlie  trial  of  any  cause  or  matter  it 
appears  that  the  same  cannot  conveniently 
proceed  by  reason  of  the  solicitor  for  any 
party  having  neglected  to  attend  person- 
ally,  or  by  some   proper  person   on  his 
behalf,  or  having  omitted  to  deliver  any 
paper  necessary  for  the  use  of  the  Court 
or  judge,  and  which   according  to  the 
practice  ought  to  have  been  delivered,  such 
solicitor  shall  personally  pay  to  all  or  any 
of  the  parties  such  costs  as  the  Court  or 
judge  shall  think  fit  to  award.    And  see 
Order    LXV.,   rule  27   (1002),   par.   29, 
R.  S.  C.  Jan.,  1902,  rule  10,  empowering 
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The  Court,  in  exercising  its  discretion  as  to  what  order  as  to  costs  it 
should  make  in  a  case  before  it  which  might  without  agreement  have 
been  instituted  in  a  County  Court  having  Admiralty  jurisdiction,  will  take 
into  consideration  the  facts  and  circumstances  of  the  particular  case,  and 
especially  whether  the  plaintiffs  have  acted  properly  and  reasonably  in 
bringing  their  action  in  the  Admiralty  Division  (b). 

Where  property  has  been  improperly  arrested  or  improperly  detained,  the 
Court  will  order  the  plaintiff  to  pay  costs,  and  in  flagrant  cases  damages 
also  (r). 


the  taxing  officer  to  allow  all  costs  which 
have  been  necessary  or  proper  for  the 
attainment  of  justice,  or  defending  the 
rights  of  any  party,  but  to  disallow  any 
costs  incurred  or  increased  through  over- 
caution,  negligence,  or  mistake.  More- 
over, it  is  provided  by  Order  LXV., 
rule  11  (986),  that  if  in  any  case  it  shaU 
appear  to  the  Court  or  a  judge  that  costs 
have  been,  improperly  or  without  any 
reasonable  cause  incurred,  or  that  by 
reason  of  any  undue  delay  in  proceeding 
under  any  judgment  or  order,  or  of  any 
misconduct  or  default  of  the  solicitor,  any 
costs  properly  incurred  have  nevertheless 
proved  fruitless  to  the  person  incurring 
the  same,  the  Court  or  judge  may  caU  on 
the  solicitor  of  the  person  by  whom  such 
costs  have  been  so  incurred  to  show  cause 
why  such  costs  should  not  be  disallowed 
as  between  the  solicitor  and  his  client, 
and  also  (if  the  circumstances  of  the  case 
shall  require)  why  the  solicitor  should  not 
repay  to  his  client  any  costs  which  the 
client  may  have  been  ordered  to  pay  to 
any  other  person,  and  thereupon  may 
make  such  order  as  the  justice  of  the  case 
may  require.  The  Court  or  judge  may,  if 
they  or  he  think  fit,  refer  the  matter  to  a 
taxing  officer  for  inquiry  and  report,  and 
direct  the  solicitor  in  the  first  place  to 
show  cause  before  such  taxing  officer ;  and 
may  also,  if  they  or  he  think  fit,  direct  or 
authorize  the  official  solicitor  of  the 
Supreme  Court  to  attend  and  take  part 
in  such  inquiry.  Such  notice  (if  any)  of 
the  proceedings  or  order  shall  be  given  to 
the  client  in  such  manner  as  the  Court 
or  judge  may  direct.  Any  costs  of  the 
official  solicitor  shall  be  paid  by  such 
parties,  or  out  of  such  funds,  as  the  Court 
or  a  judge  may  direct ;  or,  if  not  otherwise 
paid,  may  be  paid  out  of  such  moneys  (if 
any)  as  may  be  provided  by  Parliament. 
Similarly,  Order  LXV.,  rule  27(1002), 
par.  20,  provides  that  the  Court  or  a  judge 
may,  at  the  hearing  of  any  cause  or  matter, 
or  upon  any  application  or  proceeding  in 
any  cause  or  matter  in  Court  or  at 
chambers,  and  whether  the  same  is  ob- 
jected to  or  not,  direct  the  costs  of  any 
indorsement  on  a  writ  of  summons,  plead- 
ing, summons,  affidavit,  evidence,  notice 
requiring  a  statement  of  claim,  notice  to 
produce,  admit,  or  cross-examine  witnesses, 
account,  statement,  procuring  discovery 
by  interrogatories  or  order,  applications 


for  time,  bills  of  costs,  service  of  notice  of 
motion  or  summons,  or  other  proceeding, 
or  any  part  thereof,  which  is  improper, 
vexatious,  unnecessary,  or  contains  vexa- 
tious or  unnecessary  matter,  or  is  of 
unnecessary  length,  or  caused  by  mis- 
conduct or  negligence,  to  be  disaUowed. 
or  may  direct  the  taxing  officer  to  look 
into  the  same,  and  to  disallow  the  costs 
thereof,  or  of  such  part  thereof  as  he  shall 
find  to  be  improper,  unnecessary,  vexa- 
tious, or  to  contain  unnecessary  matter, 
or  to  be  of  unnecessary  length,  or  caused 
by  misconduct  or  n^ligence ;  and  in  such 
case  the  party  whose  costs  are  so  disallowed 
shall  pay  the  costs  occasioned  thereby  to 
the  other  parties.  And  in  any  case  where 
such  question  shall  not  have  been  raised 
before  and  dealt  with  by  the  Court  or 
judge,  it  shall  be  the  duty  of  the  taxing 
officer  to  look  into  the  same  (and  as  to 
evidence,  although  the  same  may  be 
entered  as  read  in  any  decree  or  order) 
for  the  purpose  aforesaid,  and  thereupon 
the  same  consequences  shall  ensue  as  if 
he  had  been  specially  directed  to  do  so. 
As  to  taxation  of  the  costs  a  party  is  liable 
to  pay  under  this  rule,  see  Order  LXV., 
rule  27  (1002),  par.  21.  As  to  the  costs  of 
prolix  or  irregular  pleadings  and  indorse- 
ments, see  OMer  XL,  rule  2  (4).  and  Order 
XIX.,  rule  5  (201). 

(J)  The  Asia,  [1891]  P.  121  ;  Th^  Salt- 
burn,  [1892]  P.  333,  where  the  Court, 
considering  the  size  of  the  vessels  involved, 
the  nature  of  the  collision,  the  length  of 
time  of  the  hearing,  and  the  judgment  pro- 
nounced, held  that  the  case  was  a  proper 
one  to  be  tried  in  the  Admiralty  Division, 
though  the  plaintiffs  recovered  by  agree- 
ment an  amount  (2261,  5<.)  which  was 
less  than  the  statutory  amount  to  which 
the  jurisdiction  of  a  County  Court  having 
Admiralty  jurisdiction  is  limited  in  actions 
of  damage.  See  also  77ts  Herald,  6  Asp. 
542  ;  The  Acaha,  Adm.  Div.,  February  2, 
1892  ;  Tfie  Zeta,  [1891]  P.  216,  at  p.  218  ; 
The  Ea^wood,  Adm.  Div.,  August  7, 1886. 

(<7)  See  T!ie  EmngelitnwM,  8wa.378 ;  The 
Strathnaver,  1  App.  Cases,  58  ;  Tlie  Peri, 
32  L.  J.  Adm.  46  ;  The  Cheshire  Witch, 
Br.  &  L.  362  ;  The  Glasgino,  Swa.  145  ; 
TJie  Victor,  29  L.  J.  Adm.  110;  The 
Egm'ateia,  38  L.  J.  Adm.  40 ;  The  Cath- 
cart,  L.  R.  1  A.  &  E.  314  ;  The  Walter  D, 
Wallet,  [1893]  P.  202.  A  person  arrest- 
ing property  in  respect  of  which  there 
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There  are  some  exceptional  iastances  where  the  Court  relieves  the  owner  Costs  where 
of  property  arrested  from  costs.    For  instance,  where  in  a  damage  action  bro^ht  in. 
cargo  is  arrested  for  the  freight  only,  it  may  be  released  apon  bringing  into 
Court  the  amount  of  freight ;  where  this  is  done  the  owner  of  the  cargo  is 
entitled  to  deduct  the  costs  of  paying  the  freight  into  Court  (d). 

In  actions  where  the  King  in  his  oflSce  of  Admiralty  is  a  party,  the  Court  Costs  in 
has  no  power  to  condemn  the  Crown  in  costs  ;  but  if  a  subject  is  a  co-suitor     ^^^  ^^^^' 
with  the  King,  he  may  be  condemned  in  the  whole  costs  of  the  suit  (e). 

The  costs  of  proceedings  to  obtain  the  adjudication  of  the  Court  in  Costs  of 
respect  of  claims  to  goods  taken  in  execution  are  in  the  discretion  of  the  i^^t^rpleader. 
Court  or  judge  (/). 

There  has  been  no  instance  of  an  issue  in  an  Admiralty  action  sent  to  the  Coets  of  issues, 
sittings  in  Middlesex  or  to  the  assizes  since  the  Judicature  Acts  came  into 
operation  ;  and  what  practice  will  be  followed  with  respect  to  the  costs  in 
such  cases  is  not  settled  (g). 

The  Court  of  Admiralty^  either  at  the  hearing  or  otherwise,  always  Costa  mmine 
exercised  the  power,  in  a  fit  case,  of  condemning  parties  before  it  in  a  ^^P^*^^"*- 
specified  sum  nomine  expensannn,  and  now,  by  Order  LXV.,  rule  23  (998), 
of  the  Rules  of  Court  now  in  force,  it  is  provided  that  in  any  case  where 
the  Court  or  a  judge  shall  think  fit  to  award  costs  to  any  party,  the  Court 
or  judge  may  by  the  order  direct  payment  of  a  sum  in  gross  in  lieu  of 
taxed  costs,  and  direct  by  and  to  whom  such  sum  in  gross  shall  be  paid  (A). 

As  a  general  rule,  in  actions  carried  on  against  the  proceeds  of  property  Banking  of 
arrested  in  rem,  costs  payable  under  decrees  of  the  Court  rank  together  with  *^^' 


has  been  an  entry  of  a  caveat  in  the 
Chveat  Warrant  Book  is  liable  to  be 
condemned  in  costs  attending  the  arrest, 
unless  he  shows,  to  the  satisfaction  of 
the  judge,  sufficient  reason  for  the  arrest. 
Order  XXIX.,  rule  18  (389).  See  Th^ 
OrimdoH,  [1900]  ?.  171.  So  a  person 
delaying  the  release  of  any  property  by 
the  entry  of  a  careat  incurs  a  similar 
liabiUty.  Order  XXIX.,  rule  10  (331)  ; 
and  see  T/ie  Kute,  10  Jur.  N.  S.  444, 
Br.  &  L.  218  ;  The  Victor,  Lush.  72  ;  Tiie 
Comer y  Br.  &  L.  1 61 ;  The  Don  Ricardo, 
6  P.  D.  121.  In  one  case  where  an  arrest 
was  made  without  notice  of  claim,  and 
for  a  sum  disproportionate  to  the  value  of 
the  vessel,  the  Court  held  the  defendants 
entitled  to  costs  and  damages.  The 
Meo7iore,  Br.  k  L.  186. 

(<i)  See  Admiralty  Court  Rules,  1859, 
rule  49  ;  The  Leo,  Lush.  444.  As  to  the 
liability  of  the  owners  of  cargo  arrested 
in  a  bottomry  suit  for  costs,  see  Nostra 
Senora  del  Car  mi  tie,  1  Spks.  305. 

(e)  T/ie  Leda,  Br.  &  L.  19.  But  costs 
may  be  given  against  the  commander  of  a 
King's  ship.     The  Swallow,  Swa.  32. 

(/)  The  Admiralty  Court  Act,  1861, 
8. 16.  See  now  Order  LXV.,  rule  1  (976). 
Order  LVII.,  rule  15  (864),  provides  that 
the  Court  or  a  judge  may,  in  or  for  the 
purpose  of  any  interpleader  proceedings, 
make  all  such  orders  as  to  costs  and  all 
other  matters  as  may  be  just  and  reason- 
able.    Before  the  passing  of  the  Judica- 


ture Acts,  in  cases  where  the  Court  of 
Admiralty  directed  an  issue  to  be  tried  at 
nisi  prius,  the  costs  of  the  issue  were  in 
the  discretion^of  the  judge  of  the  Admiralty 
Court.  Such*  costs  were  taxed,  and  then 
payment  was  enforced  in  the  same 
manner  as  costs  in  other  proceedings 
in  Admiralty. 

(^)  Sects.  11  to  13  of  the  3  &  4  Vict, 
c.  65,  by  which  the  practice  as  to  issues 
and  the  costs  of  issues  sent  from  the  Court 
of  Admiralty  were  regulated  before  the 
passing  of  the  Judicature  Acts,  are  now 
repealed  by  the  Civil  Procedure  Acts 
Repeal  Act,  1879  (42  &  43  Vict.  c.  69): 
but  that  Act  provides  that  the  repeal 
effected  by  its  provisions  shall  not  anect 
any  jurisdiction  or  principle,  or  rule  of 
law  or  equity  established,  or  duty  im- 
posed by  or  under  any  enactments  so 
repealed,  or  the  application  or  incor- 
poration of  any  enactment  so  repealed, 
by  any  enactment  not  so  repeal^.  It 
may  therefore  be  contended  that  the 
Judicature  Act,  1873,  s.  76,  has  applied 
3  &  4  Vict.  c.  65,  88.  11,  12,  and  13,  to  the 
High  Court  of  Justice,  and  that  these  sec- 
tions are  still  virtuaUy  in  force  notwith- 
standing they  are  scheduled  in  42  &  43 
Vict.  c.  59,  as  repealed. 

(A)  See  The  HeHla,  [1895]  P.  193,  at 
p.  201.  SeealsoR.  S.C.Jan.,  1902,  rule  8. 
As  to  the  costs  incurred  by  the  solicitor 
appointed  as  guardian  ad  litem  to  an  infant , 
see  Order  LXV.,  rule  13  (988). 
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the  claims  in  respect  of  which  thej  have  been  incurred,  and  to  which  they 
are  attached  («)  ;  but  where  a  party  in  an  action  in  rem  has  incurred  costs 
which  have  benefited  not  only  himself  but  the  parties  in  other  actions 
against  the  same  property,  the  costs  so  incurred  by  him  for  the  benefit  of 
all  will,  if  the  proceeds  of  the  property  are  insufficient  to  satisfy  all  the 
claims  and  costs  in  the  several  actions,  be  paid  to  him  out  of  the  fund  in 
Court  in  priority  before  any  other  payment  is  made  thereout  (Aj).  A  common 
instance  of  the  application  of  this  rule  is  where  property  has  been  sold  in 
one  of  several  suits  instituted  against  it,  and  the  costs  of  conducting  the 
sale  have  been  incurred  by  one  of  the  suitors. 

Under  the  rules  now  in  force  a  judgment  for  costs  carries  interest  at  4  per 
cent,  from  the  date  of  the  judgment  for  costs,  or  from  such  time  as  is  inserted 
in  the  judgment  as  the  date  from  which  the  interest  on  the  costs  is  to  run  (0- 

Under  the  Rules  of  1883  two  different  scales  of  costs  to  be  allowed  to 
solicitors  in  proceedings  in  the  High  Court  and  Court  of  Appeal  have  been 
established,  and  are  now  in  force.  These  scales,  which  will  be  found  in 
Appendix  N.  to  the  Rules  of  the  Supreme  Court,  1888,  are  headed  respec- 
tively "  higher  scale  "  and  "  lower  scale,"  and  by  the  provisions  of  Order 
LXY.,  rule  8  (983),  of  these  Rules,  the  fees  set  forth  in  the  latter  of  these 
two  scales  are  allowed  to,  and  may  be  charged  by,  solicitors  in  all  causes 
and  matters  commenced  after  October  24,  1883 ;  and  no  higher  fees  in 
respect  of  proceedings  commenced  after  that  date  (m)  are  allowed  in  any 
case,  except  such  as  are  by  the  same  Order  otherwise  provided  for.  Rule  9 
(984)  of  the  same  Qrder  provides  that  the  fees  set  forth  in  the  column 
headed  *'  higher  scale  "  may  be  allowed,  either  generally  in  any  cause  or 
matter,  or  as  to  the  costs  of  any  particular  application  made,  or  business 
done,  in  any  cause  or  matter,  if  an  special  grounds  arising  out  of  the  nature 
and  importance,  or  the  diffictdty  or  urgency  of  the  case,  the  Court  or  a  judge 
shall,  at  the  trial  or  bearing,  or  further  consideration  of  the  cause  or 
matter,  or  at  the  hearing  of  any  application  therein,  whether  the  cause  or 
matter  shall  or  shall  not  be  brought  to  trial  or  hearing  or  to  further  con- 
sideration; (as  the  case  may  be),  so  order  ;  or  if  the  taxing  officer,  under 
directions  given  to  him  for  that  purpose  by  the  Court  or  a  judge,  shall 
think  that  such  allowance  ought  to  be  so  made  upon  such  special  grounds  as 
aforesaid  (n).  So  also  Order  LXV.,  rule  10  (985),  provides  that  upon  any 
reference  to  a  taxing  officer  to  tax  a  bill  of  costs  of  a  solicitor  for  the 


(/)  77t£  Margaret,  3  Hagg.  240  ;  The 
W.  F,  Safford,  Lush.  71. 

(A5)  The  Panth^i,  1  Asp.  133 ;  The 
Immacolata  Coneezione,  9  P.  D.  37 ;  32 
W.  R.  705.  See  also  The  Sherbro,  5  Asp. 
88.  Where  the  sale  of  a  ship  is  for  the 
benefit  of  one  party  only,  he  must  bear 


but  in  The  Firdene  and  The  Creuinqtany 
1884,  Fols.  20  and  21,  it  was  given  from 
the  date  of  the  decree. 

(«0  Special  provisions  were  made  for 
the  costs  in  causes  and  matters  pending 
at  the  time  when  the  Rules  of  1883  came 
into  operation.    See  Order  LXV.,  rule  8 


the  expenses  of  the  sale.     Tfie  Cvla/isayy  ^(983). 

11  P.  D.  17.  («)  As  to  the  construction  of  this  rule, 

(I)  See  Pyman    v.   Bvrt,  W.   N.    for  see  lite  Horace,  9  P.  D.  86  ;  Tfis  BaUhy,  53 

1884,  p.  100  ;  Land<nvneTs  Wed  of  Eng-  L.  T.  56  ;  The  Robin,  [1892]  P.  95,  where 

land  hrainage  Co.  v.  Ashford,  33  W.  R.  *  an  order  was  made  for  costs  on  the  higher 

41:   In  re  London   Wharfage    Co.,    lb.  scale,  the  case  being  special  in  its  nature, 

836 ;   Bontoell  Compajiy,  36  W.  R.  66  ;  involving  the  calling  of   a  number    of 

Taylor  v.  Roe,   [1894]    1   Ch.  413.     In  scientific   witnesses,  the   preparation  of 

TJie  Flygia,  Adm.  Div.,   1881,  Fol.  324,  plans,  and    had    been    so    presented  as 

whilst  the  Rules  of  1875  were  in  force,  greatly  to  facilitate  the  trial.    See  also 

interest  was  given  from   the  allocatur ;  TIte  Horace,  9  P.  D.  86. 
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purpose  of  ascertaining  the  amount  dae  to  such  solicitor  in  respect  thereof 
from  the  person  to  be  charged  therewith,  if  sach  bill  shall  inclade  charges 
for  business  done  in  any  cause  or  matter,  the  taxing  officer  may  allow  the 
fees  set  forth  in  the  column  headed ''  higher  scale  "  in  respect  of  such  cause 
or  matter,  or  in  respect  of  any  particular  application  made  or  business  done 
therein,  if  on  such  special  grounds  as  are  in  the  last  preceding  rule  mentioned 
he  shall  think  that  such  allowance  ought  to  be  so  made  (p). 

Bules  of  a  more  detailed  character,  which  are  headed  ''  General  Begula-  General  rega- 
lations  and  Special  Allowances,"  and  are  applicable  to  all  proceedings  and  g^^^  ^low- 
taxations  in  the  High  Court  and  Court  of  Appeal,  are  contained  in  Order  anceB. 
LXV.,  rule  27  (1002),  of  the  same  Rules  of  Court.    Such  of  these  rules  as 
appear  to  relate  more  immediately  to  special  allowances  are  to  be  found  in 
the  following  paragraphs  of  Order  LXV.,  rule  27  (1002),  pars.  1—10, 12—18, 
28  and  24,  29—82,  36 — 88,43—51  (p)  ;  certain  of  them  more  especially 
relating  to  the  powers  and  duties  of  the  registrar  on  taxations  are  referred  to 
later  on  in  the  present  chapter ;  and  one  of  them.  Order  LXV.,  rule  27  (1002), 
paragraph  37,  requires  to  be  at  once  noticed,  as  it  is  thereby  provided  that 
the  rules,  orders,  and  practice  of  any  Court  whose  jurisdiction  is  transferred 
to  the  High  Court  of  Justice  or  Court  of  Appeal,  relating  to  costs,  and  the 
allowance  of  the  fees  of  solicitors  and  attorneys,  and  the  taxation  of  costs,  Preservation 
existing  prior  to  the  commencement  of  the  Judicature  Act,  1878,  shall,  in  ^^  P"®'  ™^ 
so  far  as  they  are  not  inconsistent  with  the  same  Act  and  the  Supreme 
Court  Rules  of  1888,  remain  in  force  and  be  applicable  to  costs  of  the  same 
or  analogous  proceedings,  and  to  the  allowance  of  the  fees  of  solicitors  of 
the  Supreme  Court  and  the  taxation  of  costs,  in  the  High  Court  of  Justice 
and  Court  of  Appeal. 

The  forms  of  bills  of  costs  given  in  the  Appendix  show  what  costs  are  What  costs 
usually  allowed  on  taxation.    The  fee  of  one  counsel  only  is  allowed  for  *™  allowed, 
settling  any  pleading  (q).    Such  costs  of  procuring  the  advice  of  counsel 
on  the  pleadings,  evidence,  and  proceedings  in  any  cause  or  matter  as  the 
taxing  officer  shall  in  his  discretion  think  just  and  reasonable,  and  of  pro-  Costs  of 
curing  counsel  to  settle  such  pleadings  and  special  affidavits,  as  the  taxing  a<l^i»iQg* 
officer  shall  in  his  discretion  think  proper,  are  allowed  ;  but  as  to  affidavits,  a 
separate  fee  is  not  to  be  allowed  for  each  affidavit,  but  one  fee  for  all  the 
affidavits  proper  to  be  so  settled,  which  are  or  ought  to  be  tiled  at  the  same 
time  (r).     The  fee  of  one  counsel  may  be  allowed  by  the  registrar  on 


(o)  As  to  whether  an  appeal  to  the 
Court  of  Appeal  from  a  decision  as  to 
the  taxation  of  costs  on  the  higher  or 
lower  scale  will  lie,  see  In  re  Terrell,  22 
Ch.  Div.  473. 

ip)  See  also  R.  S.  C.  Jan.,  1902,  rules 
9 — 15.  With  respect  to  actions  proceeding 
in  a  district  registry,  it  is  provided  by 
Order  LXV.,  rule  27  (1002),  par.  43,  as 
follows :  When  a  writ  of  summons  for  the 
commencement  of  an  action  shall  be  issued 
from  a  district  registry,  and  when  an 
action  proceeds  in  a  district  registry,  all 
fees  and  aUowances,  and  rules  and  direc- 
tions relating  to  costs,  which  would  be 
applicable  to  such  proceeding  if  the  writ 
of  summons  were  issued  at  the  Central 


Office,  and  if  the  action  proceeded  in  Lon- 
don, shall  apply  to  such  writ  of  summons 
issued  from,  and  other  proceedings  in,  the 
district  registry. 

(<y)  The  Admiralty  Court  Rules,  1859, 
rule  73. 

(r)  Order  LXV.,  rule  27  (1002),  par. 
15.  See  T/ie  Rmen,  31  L.  J.  Adm.  132. 
No  fee  to  counsel  is  allowed  on  taxation 
unless  vouched  by  his  signature.  lb., 
par.  52.  Queen's  counsel  usuaUy  sign  by 
their  initials  only.  Oixier  LXV.,  rule  27 
(1002),  par.  38,  provides  that  as  to  all  fees 
and  allowances  which  are  discretionary, 
the  same,  unless  otherwise  provided,  are 
to  be  allowed  at  the  discretion  of  the 
taxing  officer,  who,  in  the  exercise  of  his 
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taxation  for  attending  the  examination  of  witneases  before  an  examiner  or 
commissioner  (s).  No  costs  of  counsel  attending  the  judge  in  chambers 
are  allowed  unless  the  judge  certifies  that  the  case  is  a  proper  one  for  counsel 
to  attend  (/).  The  expenses  attending  the  employment  of  counsel  at  a 
reference  are  allowed  on  taxation  only  where  the  registrar  is  of  opinion  that 
the  attendance  of  counsel  was  necessary  (u).  Where  the  attendance  of  a 
person  is  required  as  a  witness  at  the  hearing,  and  his  detention  is  necessary 
to  secure  his  attend^ce,  the  expenses  of  such  detention  will  be  allowed  on 
taxation  (x).  Where  the  statements  of  the  witnesses  in  the  action  have 
been  taken  by  the  country  solicitor,  and  the  responsibility  of  the  collection 
of  the  evidence  has  rested  with  him,  his  presence  may  have  been  necessary 
for  the  proper  conduct  of  his  client's  case,  and  where  that  has  been  so,  the 
costs  of  the  country  solicitor's  attendance  at  the  hearing  will  be  allowed  (y). 
Money  paid  to  the  sureties  to  the  bail  bond  in  an  action  in  rem,  as  commis- 
sion on  the  amount  of  the  bail,  will  now  be  allowed  on  taxation,  provided 
that  in  the  case  of  each  surety  the  amount  of  such  commission  shall  not  in 
the  aggregate  exceed  one  pound  per  centum  on  the  amount  in  which  bail 
is  given  (z).    In  a  case  where  a  decree  in  a  mortgage  suit  was  made  by 


discretion,  is  to  take  into  consideration 
the  other  fees  and  allowances  to  the 
solicitor  and  counsel,  if  any,  in  respect  of 
the  work  to  which  any  such  allowance 
applies,  the  nature  and  importance  of  the 
cause  or  matter,  the  amount  involyed,  the 
interest  of  the  parties,  the  fund  or  persons 
to  bear  the  costs,  the  general  conduct  and 
costs  of  the  proceedings,  and  aU  other 
circumstances;  and  where  a  party  is 
entitled  to  sign  judgment  for  his  costs, 
the  taxing  officer,  in  taxing  the  costs, 
may  allow  a  fixed  sum  for  the  costs  of 
the  judgment.  See  also  Order  LXV., 
rule  27,  par.  38a  (R.  S.  C.  Jan.,  1902, 
rule  12).  As  to  retainer  fees  to  counsel 
not  being  allowed  on  taxation  between 
party  and  party,  see  Order  LXV.,  rule  27 
(1002),  par.  44  ;  as  to  the  old  practice 
on  this  point,  see  The  JVeeray  6  P.  D.  118  ; 
and  as  to  fees  for  conferences,  see  lb. 
par.  45  ;  refresher  fees,  lb,  par.  48  ;  ITie 
Courier,  [1891]  P.  365;  and  R.  S.  C, 
December,  1886.  rule  4.  See,  as  to  special 
fees  to  counsel,  lb.  29  (R.  S.  C.  Jan.,  1902, 
rule  10) ;  The  Warkworth,  1  Times  Law 
Reports,  659 ;  Scendsen  v.  Wallace,  16 
Q.  B.  D.  27  ;  counsel's  clerk's  fees,  Order 
LXV.,  rule  27  (1002)  par.  51  ;  retaining 
one  or  more  counsel,  lb.  pars.  46, 47  ;  In  re 
Broad  and  Broad,  15  Q.  B.  D.  252,  420  ; 
The  Mammoth,  9  P.  D.  126  ;  Tfte  City  of 
Lucknow,  6  Asp.  340 ;  The  Metropolis, 
8  Asp.  583.  And  as  to  when  the  costs  of 
transcripts  of  the  shorthand  notes  of  the 
evidence  taken  during  the  hearing  will 
be  allowed  on  taxation,  see  Tfie  Turret 
Court,  9  Asp.  162. 

(*)  Admiralty  Court  Rules.  1859,  rule  91. 

(0  Order  LXV.,  rule  27  (1002),  par.  16. 

(w)  Order  LVL,  rule  7  (844). 

(»)  The  Bahia,  L.  R.  1  A.  &  E.  17  ; 
The  Ware  and  TJie  Georgian,  Judge  in 


Chambers,  March  20,  1902.  A  party  in 
a  cause  is  not,  in  the  absence  of  any  order 
of  the  Court  or  a  judge  to  the  contrary, 
bound  to  examine  any  of  his  witnesses 
before  the  hearing,  and  if  judgment  is 
given  in  his  favour  with  costs,  he  is  in 
general  entitled,  with  respect  to  seamen 
who  are  reasonably  detained  by  him  as 
necessary  witnesses,  to  the  expenses  of 
maintaining  them  to  the  time  of  the 
hearing.  The  Karla,  Br.  &  L.  367.  As  to 
the  costs  of  witnesses  not  called,  see  TJie 
Biddick,  88  L.  J.  Adm.  24 ;  The  Rouen, 
31  L.  J.  Adm.  132.  Order  LXV.,  rule  27 
(1021),  par.  9,  provides  thatas  to  evidence 
such  just  and  reasonable  charges  and 
expenses  as  appear  to  have  been  properly 
incurred  in  procuring  evidence  and  the 
attendance  of  witnesses  are  to  be  aUowed. 
See  also  lb,  29  (R.  S.  C.  Jan.,  1902,  rule  10). 
As  to  the  scale  aUowed  to  witnesses,  see 
post,  Appendix,  Bills  of  Costs  ;  and  as 
to  the  fees  incuired  in  respect  of  certifying 
the  judgments  in  Admiralty  appeals,,  see 
post,  Chapter  Appeals  to  the  Court 
OF  Appeal. 

(y)  The  Soto,  [1893]  P.  73  and  77. 
See  also  In  re  Dixon,  I'ovgey  v.  Sheffield,  • 
[1898]  2  Ch.  443  ;  and  The  Metropolis, 
8  Asp.  583,  in  which  case  there  were 
two  consolidated  claims  of  salvage,  the 
claims  being  by  salvors  having  conlicting 
interests,  who  were  represented  at  the 
hearing  each  by  two  counsel,  and  the 
Court,  on  appeal  from  the  registrar, 
allowed  the  attendance  at  the  hearing  of 
the  solicitor  who  instructed  counsel  for 
the  salvors  who  had  not  the  conduct  of 
the  suit. 

(r)  R.  S.  C,  November,  1900  (dated 
January  11,  1901),  rule  5.  For  the  prac- 
tice previous  to  this  rule,  see  TfieNumida, 
The  iUlingrote,  10  P.  D.  168. 
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consent  on  the  terms  that  the  plaintiffs  should  receive  their  "  costs,  charges,  "  Costs 
and  expenses  properly  incurred,"  it  was  held  that  the  plaintiffs  were  entitled  ^u^^^," 
only  to  costs  as  between  party  and  party  (a). 

Either  party  in  any  cause  or  matter  may  call  upon  the  other  party  to 
admit  any  document,  saving  all  just  exceptions  {h)  ;  and  in  case  of  refusal 
or  neglect  to  admit,  after  such  notice,  the  cost  of  proving  any  such  docu- 
ment shall  be  paid  by  the  party  so  neglecting  or  refusing,  whatever  the 
result  of  the  cause  or  matter  may  be,  unless  at  the  hearing  the  Court  or  a 
judge  shall  certify  that  the  refusal  to  admit  was  reasonable  ;  and  no  costs  of  Costs  of 
proving  any  document  shall  be  allowed  unless  such  notice  be  given,  except  ^^^f^ts 
where  the  omission  to  give  the  notice  is,  in  the  opinion  of  the  taxing  officer,  or  facts. 
a  saving  of  expense  (r).  So  also  any  party  may,  by  notice  in  writing,  at 
any  time  not  kter  than  nine  days  before  the  day  for  which  notice  of  trial 
has  been  given,  call  on  any  other  party  to  admit,  for  the  purposes  of  the 
cause,  matter,  or  issue  only,  any  specific  fact  or  facts  mentioned  in  such 
notice.  And  in  case  of  refusal  or  neglect  to  admit  the  same  within  six 
days  after  service  of  sach  notice,  or  within  such  further  time  as  may  be 
allowed  by  the  Court  or  a  judge,  the  costs  of  proving  such  fact  or  facts 
shall  be  paid  by  the  party  so  neglecting  or  refusing,  whatever  the  result  of 
the  cause,  matter,  or  issue  may  be,  unless  at  the  trial  or  hearing  the  Court 
or  a  judge  certify  that  the  refusal  to  admit  was  reasonable,  or  unless  the 
Court  or  a  judge  shall  at  any  time  otherwise  order  or  direct  (d^).  If  a 
notice  to  admit  or  produce  comprises  documents  which  are  not  necessary, 
the  costs  occasioned  thereby  must  be  borne  by  the  party  giving  such 
notice  {e). 

A  solicitor  of  the  Court  of  Admiralty  had  the  same  lien  or  right  to  the  Solicitor's 
equitable  ioterference  of  the  Court  in  respect  of  his  costs  as  an  attorney  at  ^^®°  '^''  ^^^®* 
common  law  ;  and  by  virtue  of  the  23  &  24  Vict.  c.  127,  s.  28,  he  was 
enabled  to  make  an  application  to  the  Court  of  Admiralty  to  declare  that 
he  was  entitled  to  a  charge  upon  any  property  preserved  or  recovered  through 
his  instrumentality,  for  the  taxed  costs  of  any  suit  in  the  Court  which  he 
had  been  employed  to  prosecute  or  defend  (/).  In  a  case  in  the  Court  of 
Admiralty  before  the  passing  of  the  last-mentioned  statute,  where  a  decree 
for  payment  of  wages  was  made  against  shipowners,  and  the  defendants, 
after  notice  irom  the  solicitor  of  the  plaintiffs  that  he  claimed  a  lien  on  the 
judgment  for  bis  costs,  paid  the  wages  into  the  hands  of  the  plaintiffs,  the 


(tf)  Tfte  Kestrel,  L.  R.  1  A.  &  E.  79. 

(Jb)  For  the  form,  see  Order  XXXII., 
rule  3  (373).  As  to  the  similar  practice 
prevailing  in  the  Court  of  Admiralty 
before  1875,  see   TJie  Ch-omwell,  L.  R.  3 

\c)  Order*  XXXII.,  rule  2  (372)  ;  and 
see  the  Admiralty  Court  Act,  1861,  s.  19, 
repealed,  with  savings,  by  44  &  45  Vict, 
c.  59. 

(if)  Order  XXXII.,  imle  4  (374).  Any 
admission  made  in  pursuance  of  such 
notice  is  to  be  deemed  to  be  made  onlv 
for  the  purposes  of  the  particular  cause, 
matter,  or  issue,  and  not  as  an  admission 
to  be  used  against  the  party  on  any  other 
occasion  or  in  favour  of  any  person  other 
than  the  party  giving  the  notice  ;  and  the 


Court  or  a  judge  may  at  any  time  aUow 
any  party  to  amend  or  withdraw  any 
admission  so  made,  on  such  terms  as  may 
be  just.  lb.  As  to  costs  of  documents 
put  in  evidence,  see  further,  Order  XXXI., 
rule  15  (357). 

(e)  Order  XXXII.,  rule  9  (379). 

(/)  The  Philippine,  L.  R.  1  A.  &  B.  309. 
It  is  now  provided  by  Order  LXV.,  rule  14 
(989),  that  a  set-off  for  damages  or  costs 
between  parties  may  be  aUowed  notwith- 
standing the  solicitor's  lien  for  costs  in 
the  particular  cause  or  matter  in  which 
the  set-off  is  sought.  This  Order  does  not 
however  apply  in  appeals  to  the  House  of 
Lords.  Russell  v.  kimell,  [1898]  A.  C. 
308. 
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Court,  on  application  on  behalf  of  the  plaintiffs'  solicitor,  ordered  the 
owners  to  bring  into  Oonrt  the  amoant  pronounced  for,  and  directed  the 
bill  of  the  plaintiffs'  solicitor  to  be  taxed  as  between  solicitor  and  client^ 
and  to  be  satisfied  out  of  such  amount  {g).  In  a  case  since  the  statute  a 
master  suing  for  his  wages  in  an  action  in  rem  established  his  claim,  and 
the  res  having  been  sold,  the  sum  found  to  be  due  to  him  was  decreed  to 
be  paid  out  of  the  proceeds  in  Court  in  the  usual  way ;  but  before  the 
money  was  paid  out  a  creditor  of  the  master,  having  recovered  judgment 
against  him  at  common  law,  obtained  a  garnishee  order  attaching  the  sum 
of  money  so  ordered  to  be  paid  out.  The  solicitor  for  the  master  had 
notice  of  the  proceedings  under  the  garnishee  order,  but  did  not  attend 
before  the  judge  at  common  law  to  show  cause  against  it,  and  the  order 
was  made  absolute.  After  the  garnishee  order  was  made  absolute,  the 
holder  of  the  garnishee  order  moved  the  Court  of  Admiralty  that  the  sum 
attached  should  be  paid  out  to  him.  Thereupon  the  solicitors  for  the 
master,  whose  costs  were  unpaid^  appeared  and  insisted  upon  their  lien  on 
the  fund.  The  Court  directed  their  lien  to  be  satisfied  before  payment  of 
the  money  to  the  holder  of  the  garnishee  order  (A).  Where  the  result  of  a 
suit  by  the  master  of  a  vessel  for  wages  and  disbursements  was  that  the 
plaintiff^  who  had  agreed  to  purchase  shares  in  the  ship  proceeded  against^ 
was  held  on  a  balance  of  the  accounts  taken  in  the  action  to  be  entitled  to- 
a  transfer  of  those  shares  for  a  less  sum  than  he  would  have  had  to  pay  if 
the  suit  had  not  been  brought,  the  Court  of  Admiralty  decided  that  to  the 
extent  of  the  benefit  so  obtained  the  solicitor  of  the  plaintiff  was  entitled 
to  a  charge  upon  the  shares  under  the  provisions  of  the  28th  section  of  the 
23  &  24  Vict.  c.  127  (t).  In  a  more  recent  case,  where  solicitors  had^  at 
the  request  of  the  master  of  a  foreign  ship,  successfully  defended  an  action 
of  damage  to  cargo  instituted  against  the  ship,  and  suits  for  necessaries, 
supplied  after  the  institution  of  the  damage  to  cargo  suit  were  subsequently 
instituted  against  the  same  ship  by  plaintiffs,  who  obtained  decrees  for 
sums  which  would  have  been  absorbed  in  the  amount  which  the  plaintiff  in 
the  damage  to  cargo  suit  would  have  recovered  if  successful,  the  Court  of 
Admiralty  held  that  the  solicitors  who  had  defended  the  damage  to  cargo- 
suit  were  entitled  to  be  paid  their  costs  out  of  the  proceeds  of  the  ship  in 
priority  both  to  the  claims  of  the  plaintiffs  in  the  causes  of  necessaries  and 
to  the  claim  of  the  master  of  the  ship  proceeding  in  a  wages  suit  against 
the  proceeds  of  the  vessel  (Jc),    In  a  case  where  judgment  in  a  salvage  suit 


(^)  The  AramintUj  8wa.  81. 

(Ji)  The  Jeff.  Davis,  L.  R.  2  A.  &  E.  1. 
See  also  The  Oneiza,  L.  R.  4  A.  &  E.  36, 
where  the  defendant's  solicitor  was  held 
entitled  to  receive  the  taxed  costs  out  of 
money  paid  into  Court  in  lieu  of  bail. 
See  also  The  Leader,  L.  R.  2  A.  &  E.  314, 
where  after  payment  of  an  amount  re- 
covered by  the  plaintiff  in  an  action  of 
wages  and  disbursement  had  been  made 
by  a  defendant  under  a  garnishee  order, 
a  monition  was  directed  to  the  defendant's 
bail  to  enforce  payment  from  them  of  a 
sum  claimed  by  the  plaintifife'  solicitor  in 
respect  of  their  taxed  costs.  In  the  case 
of  The  Olive,  Swa.  427,  where  money  had 


been  actually  paid  oyer  to  the  holder  of  a 
garnishee  order  before  any  application 
was  made  to  the  Court  of  Admiralty  to 
protect  the  solicitor's  Uen,  it  was  held 
that  payment  under  the  garnishee  order 
was  a  valid  discharge  to  aU  parties,  and 
that  the  Court  could  not  interfere  to- 
enforce  the  lien.  See  Hough  v.  Edwards, 
1  H.  &  N.  171  ;  Verity  v.  Wylde,  4  Drew. 
427  ;  Eisdell  v.  Conhigham,  28  L.  J.  Ex, 
213  ;  23  &  24  Vict.  c.  127,  s.  28. 

(0  The  Philippine,  L.  R.  1  A.  &  E.  309. 

(*)  The  HelnrM,  L.  R.  3  A.  &  E.  505. 
See  also  Tfie  SoUamsten^  L.  R.  1  A.  &  £. 
293. 
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was  given  against  an  Italian  ship,  and  she  was  sold  under  the  decree  of  the 
Ooart,  and  there  remained  a  balance  of  proceeds  in  Court  after  satisfying 
the  judgment,  it  was  held  in  the  Admiralty  Division  that  the  solicitors  who 
defended  the  action  were  not  entitled  to  have  their  costs  paid  out  of  the 
balance  of  the  proceeds  in  priority  to  a  claim  by  the  Italian  consul  in 
respect  of  disbursements  made  by  him  for  sending  the  crew  home,  which, 
according  to  Italian  law,  ranked  next  after  salvage  (/). 

In  a  case  in  the  Co  art  of  Admiralty,  where  an  appearance  had  been 
entered  by  a  solicitor  for  a  person  who  was  condemned  in  costs,  and  it 
afterwards  appeared  that  the  solicitor  acted  without  the  knowledge  or 
sanction  of  the  person  on  whose  behalf  he  assumed  to  appear,  the  solicitor 
was  ordered  to  pay  the  costs  (m). 

Sect.  49  of  the  Judicature  Act,  1873,  provides  that  no  order  made  by 
the  High  Court  of  Justice,  or  any  judge  thereof,  by  the  consent  of  parties, 
or  as  to  costs  only,  which  by  law  are  left  to  the  discretion  of  the  Court,  shall 
be  subject  to  any  appeal  except  by  leave  of  the  Court  or  judge  making  such 
order.  The  effect  of  this  section,  so  far  as  the  section  relates  to  orders  as 
to  costs,  is  to  prevent  an  appeal  to  the  Com*t  of  Appeal  as  to  costs  alone  in 
any  case  where  the  judge  has  exercised  his  discretion  in  dealing  with  the 
costs ;  but  the  section  does  not  take  away  the  right  of  appeahng  where  the 
judge,  instead  of  exercising  his  discretion,  has  dealt  with  the  costs  as 
governed  by  some  general  rule,  or  has  proceeded  upon  a  wrong  principle  (n). 


Liability  of 
solicitor  for 
costs. 


No  appeal 
without  leave 
to  Court  of 
Appeal  where 
costs  matter 
of  discretion. 


(0  Ths  Livietta,  8  P.  D.  209.  In  the 
judgment  in  that  case  the  President  said : 
"  The  object  of  the  28th  section  of  23  & 
24  Vict.  c.  127,  is  to  prevent  the  client 
who  has  had  the  benefit  of  his  solicitor's 
services  from  carrying  off  the  spoils  of 
victory  without  applying  them  towards 
the  remuneration  of  those  services.  It 
was  not,  I  conceive,  intended  to  give  the 
solicitor  priority  over  claims  giving  a  lien 
which  could  have  been  enforced  in  the 
suit  by  other  persons  against  the  property 
which  was  the  subject  of  litigation.  A 
mortgage  created  by  the  client  for  the 
benefit  of  a  person  having  no  notice  of 
the  litigation  would  not  be  superseded  by 
a  charging  order  subsequently  obtained 
by  the  solicitor,  and  a  charge  created  by 
the  law  must,  I  think,  be  put  on  an  equal 
footing  with  one  arising  out  of  the  con- 
tract of  the  client.  Such  charges  in  effect 
diminish  the  pi-opertv  or  the  value  of  the 
property  which  could  be  recoveretl  or  pre- 
served by  the  solicitor's  instrumentality. 
In  the  present  case  the  Litietta^  when 
she  came  within  British  jurisdiction,  was 
already,  by  the  law  of  her  fiag,  subject  in 
the  events  which  had  happened  to  a  charge 
in  favour  of  the  Italian  government  for  the 
expenses  of  conveying  her  crew  back  to 
Italy."  So  also  where,  after  the  compro- 
mise of  an  action  of  damage  on  the  terms 
tliat  the  defendants  should  pay  to  the 
plaintiffs  50  per  cent,  of  the  damages 
proceeded  for,  each  party  to  bear  their 


own  costs  and  the  amount  of  the  damages 
to  be  ascertained  by  an  arbitrator,  but 
before  the  damages  had  been  ascertained, 
the  plaintiffs  agreed  with  the  defendants' 
solicitors  that  certain  claims  due  to  them 
and  third  parties,  clients  of  theirs,  should 
be  settled  out  of  the  money  coming  in 
from  the  defendants,  and  afterwards,  on 
the  amount  of  the  damages  having  been 
ascertained,  paid  the  claims  in  question 
out  of  such  amount,  remitting  only  the 
balance  to  the  plaintiffs'  solicitors,  the 
Court  held,  on  the  plaintiffs'  solicitors  tak- 
ing out  a  summons  for  a  charging  order 
under  the  28th  section  of  the  23  &  24  Vict, 
c.  127  ;  that  they  were  entitled  to  a  charg- 
ing order  on  the  whole  of '  the  amount 
awarded  by  the  arbitrator,  the  award  being 
admitted  to  be  equivalent  to  a  decree,  and 
that  the  plaintiffs'  agreement  for  the 
defendants  to  pay  the  claims  they  had 
paid  out  of  (the  amount  awarded  was  void 
within  the  Act  and  could  not  operate  to 
defeat  the  plaintiffs'  solicitors'  lien.  The 
ParU,  [1896]  P.  77. 

(«/)  The  WUhelmine,  1  W.  Rob.  835. 

(«)  In  re  Terrell,  22  Ch.  D.  476  ;  Th4; 
City  of  Matwhe^ter,  5  P.  D.  221  ;  Bew  v. 
Bew,  [1899]  2  Ch.  467  :  Farrow  v.  AuHin, 
18  Ch.  D.  68.  See  also  The  MefrojMtlUun 
Aitylum  Bijttrict  v.  Hill,  5  App.  Cases, 
582  ;  In  re  Bradfm-d,  15  Q.  B.  D.  635.  And 
see  TJie  Friedeberg,  10  P.  D.  112  ;  Hansen 
V.  Maddoj-,  12  Q.  B.  D.  100. 
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Where  and 
by  whom 
costs  are 
taxed. 


Jurisdiction 
of  taxing 
officer. 


Sect.  2. — Taxation  of  GosU^  and  Proceedings  to  enforce  Payment 

of  Costs. 

The  costs  in  those  Admiralty  actions  which  have  been  carried  on  in  the 
principal  registry  are  taxed  as  of  course  by  the  Admiralty  registrar  or 
assistant  Admiralty  registrar,  who  also,  when  directed  by  the  Coart  or  a 
jndge,  tax  the  costs  in  Admiralty  actions  the  proceedings  in  which  have 
been  taken  in  the  district  registries  ((>).  Where  the  proceedings  in  an 
action  had  been  taken  in  the  Liverpool  district  registry,  the  Liverpool 
Admiralty  district  registrar,  appointed  under  the  Liverpool  Admiralty 
District  Registrars  Act,  1870  (ji?),  in  the  absence  of  any  order  of  the 
Gonrt  or  a  judge  to  the  contrary,  acted  as  taxing  officer  ;  and  with  respect 
to  district  registries  generally  it  is  provided  by  Order  XXXV.,  rule  4  (404), 
of  the  Supreme  Court  Rules  of  1883,  that  where  final  judgment  is  entered 
in  a  district  registry  costs  shall  be  taxed  in  such  registry,  unless  the  Court 
or  a  judge  shall  otherwise  order  (q). 

Where  an  action  is  dismissed  with  costs,  or  a  motion  is  refused  with 
costs,  or  any  costs  are  by  any  general  or  special  order  directed  to  be  paid, 
the  taxing  officer  may  tax  such  costs  without  any  order  referring  the  same 
for  taxation,  unless  the  Court  or  a  judge,  upon  the  application  of  the 
party  (r)  alleging  himself  to  be  aggrieved,  prohibits  the  taxation  of  such 
costs  («).    In  any  case  in  which,  under  Order  LXV.,  rule  27  (1002), 


(d)  It  is  provided  by  Order  LXV.,  rule 
19b  (R.  S.  C,  June,  1889,  rule  4),  that  the 
proper  officer  by  whom  any  order  direct- 
ing a  taxation  shaU  be  drawn  up  shaU 
certify  upon  the  order  the  date  on  which 
it  was  signed,  entered,  or  otherwise  per- 
fected. See  also,  as  to  the  procedure  to 
obtain  taxation  after  such  an  order  has 
been  made,  Order  LXV.,  rules  19c,  19d 
(R.  S.  C,  June,  1889,  rules  6,  6). 

(7;)  33  k  34  Vict.  c.  45. 

Iq)  It  is  difficult  to  determine  how  far, 
if  at  aU,  this  rule  will  have  any  applica- 
tion to  Admiralty  actions.  In  these 
actions  final  judgment  was,  in  practice, 
never  entered  ;  a  minute  of  the  judgment 
being  merely  entered  in  the  Minute  Book 
in  the  Admiralty  Court  Registry  in 
London.  Ortier  XLI.,  rule  1  (569), 
directs  that  every  judgment  shall  be 
entered  by  the  proper  officer  in  a  book  to 
be  kept  for  that  purpose.  It  would  seem 
ledft  in  doubt  whether,  having  regard  to 
Order  LXVI.,  rule  9  (1011),  under  which 
"a  record  of  aU  orders  in  Admiralty 
actions  "  must  be  "  entered  in  the  Minute 
Book  in  the  Admiralty  Registry,"  it  was 
ever  intended  that  Order  XXXV.,  rule  4, 
should  apply  to  other  than  King's  Bench 
and  Chancery  actions.  In  the  Chancery 
Division  a  taxation  by  a  district  registrar 
wiU  not  be  directed  except  under  very 
special  circumstances.  See  In  re  Wihon^ 
27  Ch.  D.  242. 

(r)  As  to  the  definition  of  "party" 
when  used  in  theR.  S.  C,  1883,  Beeitijfra^ 
p.  438,  n.  (/>). 


(*)  Order  LXV.,  rule  27  (1002),  par.  38, 
Order  LXV.,  rule  27,  par.  25,  provides  as 
foUows:  '*The  taxing  officers  of  the 
Supreme  Court,  or  of  any  Division  thereof, 
shall,  for  the  purpose  of  any  proceeding 
before  them,  have  power  and  authority  to 
administer  oaths,  and  sliall,  in  relation  to 
the  taxation  of  costs,  peirform  all  such 
duties  as  have  heretofore  been  or  are  by 
general  orders  directed  to  be  i>erforme<l 
by  «ny  of  the  masters,  taxing  masters, 
registrars,  or  other  officers  of  any  of  the 
Courts  whose  jurisdiction  is  by  the  prin- 
cipal Act  [the  Judicature  Act,  1873] 
transferred  to  the  High  Court  of  Justice 
or  Court  of  Appeal,  and  shaU,  in  respect 
thereof,  have  such  powers  and  authorities 
as  previous  to  the  commencement  of  the 
principal  Act  were,  or  by  geiien&l  orders 
are,  vested  in  any  of  such  officers,  includ- 
ing examining  witnesses,  directing  pro- 
duction of  books,  papers,  and  documents, 
making  separate  certificates  or  aUocaturs, 
requiring  any  party  to  be  represented  by 
a  separate  solicitor,  and  to  direct  and 
adopt  all  such  other  proceedings  as  could 
be  directed  and  adopte<i  by  any  such 
officer  on  references  for  the  taxation  of 
costs,  and  taking  accounts  of  what  is  due 
in  respect  of  such  costs,  and  such  other 
accounts  connected  therewith  as  may  be 
directed  by  the  Court  or  a  judge."  See 
also  Order  LXV.,  rule  27,  par.  35.  Where 
an  account  consists  in  part  of  a  bill  of 
costs,  the  taxing  officer  may  be  directed 
to  tax  such  biU  of  costs,  and  the  taxing 
officer  must  return  the   same,  with  his 
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par.  20  (0,  of  the  same  rules  or  any  other  rule  of  Court,  or  by  the  order  or 
direction  of  a  Court  or  judge,  or  otherwise,  a  party  entitled  to  receive 
costs  is  liable  to  pay  costs  to  any  other  party,  the  taxing  officer  may  tax 
the  costs  such  party  is  so  liable  to  pay,  and  may  adjust  the  same  by  way  of 
deduction  or  set-ofl^  or  may,  if  he  shall  think  fit,  delay  the  allowance  of 
the  costs  such  party  is  entitled  to  receive  until  he  has  paid  or  tendered  the 
costs  he  is  liable  to  pay  ;  or  such  officer  may  allow  or  certify  the  costs  to 
be  paid,  and  direct  payment  thereof,  and  the  same  may  be  recovered  by 
the  party  entitled  thereto  in  the  same  manner  as  costs  ordered  to  be  paid 
may  be  recovered  (u). 

The  solicitor  entitled  to  have  his  costs  taxed  should  serve  a  copy  of  his  Procedure  to 
bill  of  costs  (x)  and  of  the  affidavit  of  increase  (y)  upon  the  adverse  texation. 
solicitor.  He  should  then  bring  into  the  registry  where  the  action  is 
proceeding  the  bill  of  costs  {z)  and  the  affidavit  with  a  certificate  indorsed 
on  it  and  signed  to  the  effect  that  copies  have  been  duly  served  (a).  A 
notice  is  then  sent  fram  the  registry  by  post  to  the  solicitor  on  either  side 
appointiQg  a  time  for  the  taxation  (6). 

A.t  the    time  appointed  the  registrar,  assistant  registrar,  or  district  TaxatioD. 
registrar  proceeds  to  tax  the  bill  :   he  may  proceed  though  only  one  of 
the  solicitors  in  the  cause  be  present  (r).    When  he  has  taxed  the  bill  the 
registrar,  assistant  registrar,  or  district  registrar  initials  the  bill,  and  if  a 


opinion,  to  the  Court  or  judge  by  whose 
direction  the  taxation  took  place.  Order 
LXV.,  rule  27,  par.  26.  As  to  the  autho- 
rity of  the  taxing  officer  to  direct  what 
parties  are  to  attend  before  him  on  the 
taxation  of  costs  to  be  borne  by  a  fund  or 
estate,  see  Order  LXV.,  rule  27,  par.  27  ; 
R.  S.  C,  June,  1889,  rule  7.  As  to  the 
costs  of  a  party  saing  in  formci  pauperi^^ 
see  Carson  v.  PickerxgUlj  14  Q.  B.  D. 
859  ;  Richardmn  v.  Richardson^  [1896] 
P.  276,  346  ;  and  infra,  n.  (t) 

(t)  Order  LXVI.,  rule  27  (1002),  par. 
20.  This  regulation  is  referred  to,  supra, 
p.  468  n.  (a),  and  empowers  the  Court  or 
a  judge  to  disallow  the  costs  of  improper, 
yexatious,  or  unnecessary  proceedings, 
&c.,  or  proceedings  caused  by  misconduct 
or  neglect,  or  to  direct  the  taxing  officer 
to  look  into  the  same  and  disallow  the 
costs  thereof.  By  Order  XVI.,  rule  31 
(153),  costs  ordered  to  be  paid  to  a  person 
admitted  to  sue  or  defend  as  a  pauper 
are,  unless  the  Court  or  a  judge  shall 
otherwise  direct,  to  be  taxed  as  in  other 
cases. 

(u)  Order  LXV.,  rule  27  (1002),  par.  21. 

(x^  In  cases  where  an  agent  has  been 
employed  at  an  out-port,  the  practice  is 
to  carry  in  for  taxation,  in  addition  to 
the  bill  of  costs,  a  separate  bill  contain- 
ing the  costs  incurred  at  the  out-port. 
This  practice  of  carrying  in  this  separate 
bill,  which  is  known  as  the  out-port 
charges  bill,  was  discontinued  in  1873, 
but  has  been  again  revived.  The  City  of 
Brussels,  L.  JR.  4  A.  &  E.  197. 

(y)  For  the  form  of  an  affidavit  of 
increase,  &c.,  see  Chitty*s  Forme.  12tb 


ed.  p.  365. 

(r)  Every  bill  of  costs  which  shall  be 
left  for  taxation  must  be  indorsed  with 
the  name  and  address  of  the  solicitor  by 
whom  it  is  so  left,  and  also  the  name  and 
address  of  the  solicitor,  if  any,  for  whom 
he  is  agent,  including  any  soUcitor  who  is 
entitled  or  intended  to  participate  in  the 
costs  to  be  so  taxed.  Order  LXV.,  rule 
27,  par.  58. 

(a)  It  would  seem  that  in  strictness 
the  affidavit  of  increase  should  be  filed. 
See  Order  XXXVIII.,  rule  10  (530). 

(^)  Two  days*  notice  is  usually  given. 
Order  LXV.,  rule  16  (991),  provides  for 
one  day's  notice  of  taxing  being  given  by 
th^  solicitor  w/ufse  costs  are  to  be  taxed  to 
the  other  party  in  cases  where  a  notice  to 
tax  is  necessary,  but  the  notice  referred 
to  in  the  rule  is  not  considered  necessary 
in  Admiralty  actions.  Notice  of  taxing 
costs  need  not  be  given  where  the  defen- 
dant has  not  appeared  in  person  or  by 
bis  solicitor  or  guardian.  Order  LXV., 
rule  17  (992). 

(r)  Admiralty  Court  Rules,  1859,  rule 
120  ;  Order  LXV.,  rule  27  (1002),  par.  37, 
supra,  p.  457.  As  to  the  general  principle 
on  which  costs  were  taxed  in  the  Regis- 
trj  of  the  Ck>urt  of  Admiralty,  see  The 
Karla,  Br.  &  L.  368.  As  to  the  adjourn- 
ment of  any  taxation  before  a  taxing 
master,  see  Order  LXV.,  rule  19b  (R.  S.  C, 
December,  1885,  rule  47) ;  and  as  to  the 
powers  of  a  taxing  master  where  a  solicitor 
neglects  to  leave  bills  of  costs  within  the 
time  fixed,  or  impedes  or  delays  the 
taxation,  see  190,  lb,,  rule  49. 
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certificate  is  required,  certifies  on  a  form  of  certificate  annexed  to  the  bill 
the  amonnt  at  which  he  has  taxed  it  (d). 

When  any  party  entitled  to  costs  refuses  or  neglects  to  bring  in  his  costs 
for  taxation,  or  to  procure  the  same  to  be  taxed,  and  thereby  prejudices 
any  other  party,  the  taxing  officer  is  at  liberty  to  certify  the  costs  of  the 
other  parties,  and  certify  such  refusal  or  neglect,  or  may  allow  such  party 
refusing  or  neglecting  a  nominal  or  other  sum  for  such  costs,  so  as  to 
prevent  any  other  party  being  prejudiced  by  such  refusal  or  n^lect  (e). 
Where,  in  proceedings  before  the  taxing  officer,  any  party  is  guilty  of 
neglect  or  delay,  or  puts  any  other  party  to  any  unnecessary  or  improper 
expense  relative  to  such  proceedings,  the  taxing  officer  may  direct  such 
party  or  his  solicitor  to  pay  such  costs  as  he  may  think  proper,  or  deal 
with  them  under  Order  LXV.,  rule  27,  paragraph  21,  of  the  Rules  of  Court 
now  in  force  (/). 

Where  in  any  cause  or  matter  any  bill  of  costs  is  directed  to  be  taxed  for 
the  purpose  of  being  paid  or  raised  out  of  any  fund  or  property,  the  taxing 
officer  may,  if  he  shall  consider  there  is  reasonable  ground  for  so  doing, 
require  the  solicitor  to  deliver  or  send  to  his  clients,  or  any  of  them,  free 
of  charge,  a  copy  of  such  bill,  or  any  part  thereof,  previously  to  such  officer 
completing  the  taxation  thereof,  accompanied  by  any  statement  such 
officer  may  direct,  and  by  a  letter  informing  such  client  that  the  bill  of 
costs  has  been  referred  to  the  taxing  officer,  giving  his  name  and  address, 
for  taxation,  and  will  be  proceeded  with  at  the  time  the  officer  shall  have 
appointed  for  this  purpose,  and  such  officer  may  suspend  the  taxation  for 
such  time  as  he  may  consider  reasonable  (g). 

The  taxing  officer  has  power  to  limit  or  extend  the  time  for  any 
proceeding  before  him,  and  where,  by  any  general  order,  or  any  order  of 
the  Court  or  a  judge,  a  time  is  appointed  for  any  proceeding  before  or  by  a 
taxing  officer,  unless  the  Court  or  judge  shall  otherwise  direct,  such  officer 
has  power  from  time  to  time  to  extend  the  time  appointed,  upon  such 
terms  (if  any)  as  the  justice  of  the  case  may  require  ;  and  although  the 
application  for  the  same  is  not  made  until  after  the  expiration  of  the  time 
appointed,  it  is  not  necessary  for  him  to  make  a  certificate  or  order  for  this 
purpose,  unless  required  for  any  special  purpose  (h). 

The  percentage  payable  in  the  registry  or  district  registry,  on  taxing  a 
bill  of  costs  where  the  amount  allowed  does  not  exceed  4/.,  is  2«.,  and  where 


(d)  The  solicitors  for  the  parties 
usually  attend  in  the  registry  and  agree 
to  the  figures  and  the  amounts  allowed. 
It  is  provided  by  Order  LXV.,  rule  27, 
sect.  35,  that  where  any  costs  are  by  any 
judgment  or  order  directed  to  be  taxed 
and  paid  out  of  any  money  or  fund  in 
Court,  the  taxing  officer  in  his  certificate 
shall  state  the  total  amount  of  aU  such 
costs  as  are  taxed  without  any  direction 
for  that  purpose  in  such  judgment  or 
order.  Order  LIV.,  rule  9a,  of  the  Rules 
of  Court  now  in  force  (R.  S.  C,  December, 
1888,  rule  10),  provides  that  in  any  cause 
or  matter,  on  the  application  of  any  party 
thereto,  any  nmster  of  the  Supreme  Court, 
registrar,  taxing  officer,  or  chief  clerk  may, 
and  if  the  circumstances  require  it  shall, 


hear  and  dispose  of  any  application 
therein  on  behalf  of  any  other  master, 
registrar,  taxing  master,  or  chief  clerk 
respectively  by  whom  the  application 
would  otherwise  have  been  heard,  and 
any  taxing  officer  may  tax  costs  under 
Order  XIV.  of  the  R.  S.  C,  or  other  short 
bills  of  costs,  in  aU  causes  and  mattens 
whether  assigned  to  him  or  to  any  other 
taxing  officer  of  the  same  Division  of  the 
High  Court. 

(<•)  Order  LXV.,  rule  27,  par.  28. 

(/)  lb,,  par.  56.  See  also  Rules  of 
Dec.,  1885,  rule  49. 

(^)  lb.,  par.  66*  But  this  provision 
seems  scarcely  applicable  where  costs  are 
payable  out  of  proceeds. 

(/O  /*.,  par.  67. 
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the  amount  allowed  exceeds  4/.,  for  every  21,  or  fraction  of  2L  allowed  a  fee 
of  Is.  is  payable.  This  percentage  is  taken  in  London,  Liverpool  and 
Manchester  causes  by  impressed  or  adhesive  stamps  (i). 

Any  party  who  may  be  dissatisfied  with  the  allowance  or  disallowance  by  Objection  to 
the  taxing  ofBicer,  in  any  bill  of  costs  taxed  by  him,  of  the  whole  or  any  **^*^*^°- 
part  of  any  items,  may,  at  any  time  before  the  cerfi/icate  or  allocatur  is  signed, 
or  at  any  earlier  time  fixed  by  the  taxing  master,  deliver  to  the  other  party 
interested  therein,  and  carry  in  before  the  taxing  officer,  an  objection  in 
writing  to  such  allowance  or  disallowance,  specifying  therein  by  a  list,  in 
a  short  and  concise  form,  the  items,  or  parts  thereof,  objected  to,  and  the 
grounds  and  reasons  for  such  objections  {k\  and  may  thereupon  apply  to 
the  taxing  officer  to  review  the  taxation  in  respect  of  the  same  (/).  Upon 
such  application  the  taxing  officer  reconsiders  and  reviews  his  taxation  upon 
such  objections,  and  he  may,  if  he  shall  think  fit,  receive  further  evidence 
in  respect  thereof,  and,  if  so  required  by  either  party,  he  must  state  either 
in  his  certificate  of  taxation  or  allocatur,  or  by  reference  to  such  objection, 
the  grounds  and  reasons  of  his  decision  thereon  and  any  special  facts  or 
circumstances  relating  thereto  (m). 

Any  party  dissatisfied  with  the  certificate  or  allocatur  of  the  taxing  Application 

to  review 

officer,  as  to  any  item  or  part  of  an  item  which  may  have  been  objected  to  taxation. 
in  the  manner  stated  above,  may  within  fourteen  days  from  the  date  of  the 
corticate  or  aUocatur,  or  such  other  time  as  the  Court  or  judge,  or  taxing 
officer,  at  the  time  he  signs  his  certificate  or  allocatur ,  may  albw,  apply  on 
summons  to  the  judge  at  chambers  (n)  for  an  order  to  review  the  taxation 
as  to  the  same  item  or  part  of  an  item,  and  the  judge  may  thereupon  make 
such  order  as  the  judge  may  think  just ;  but  the  certificate  or  allocatur  of 
the  taxing  officer  is  final  and  conclusive  as  to  all  matters  which  shall  not 
have  been  objected  to  in  manner  aforesaid  (o),  and  the  application  to  the 
judge  to  review  the  taxation  is,  unless  an  order  for  fresh  evidence  is  made 
by  the  judge,  heard  and  determined  by  the  judge  upon  the  evidence  brought 
in  before  the  taxing  officer  (j»).  The  Court  will  not  ordinarily  interfere 
with  the  taxation  of  costs  by  the  registrar,  unless  the  decision  which  it  is 
sought  to  have  reviewed  is  shown  to  have  been  erroneous  in  principle  (q). 

If  any  objection  is  made  to  the  taxation,  or  it  becomes  necessary  to 
enforce  payment  of  the  costs,  the  certificate  of  taxation,  with  the  bill  of 
costs  annexed,  should  be  filed  in  the  usual  manner. 


(0  S.  C.  Fees  Order,  Jan.,  1884,  Nos.  102, 
103.  These  fees,  unless  otherwise  pro- 
vided, are  to  be  taken  on  signing  the 
certificate,  or  on  the  allowance  of  the  bill 
of  costs  as  taxed ;  but  the  fees  are  due  and 
payable,  if  no  certificate  or  allocatur  is 
required,  on  the  amount  of  the  bill  as 
taxed,  or  on  the  amount  of  such  part 
thereof  as  may  be  taxed,  and  the  solicitor 
or  party  suing  in  person  must  in  such 
case  cause  the  proper  stamps  (the  amount 
thereof  to  be  fixed  by  the  officer)  to  be 
impressed  on,  or  affixed  to,  the  bill  of 
costs.  The  taxing  officer  may  require  a 
deposit  of  stamps  on  account  of  fees  before 
taxation  not  exceeding  the  fees  on  the 
fuU  amount  of  the  costs  as  submitted  for 
taxation,  and  the  officer  or  his  clerk  on 


taking  such  deposit  must  make  a  memo- 
randum thereof  on  the  biU  of  costs.    lb. 

(*)  The  objection  must  be  filed  with  the 
usual  minute  stamped,  in  London  and 
Liverpool  causes,  with  a  five-shilling  stamp. 
'(0  Order  LXV.,rule27  (1002),  par.  39, 
R.S.C.Jan.,1902,  rule  13,which  also  provides 
for  usin?  interim  certificates  of  taxation. 

(m)  Ib.j  par.  40. 

(«)  The  registrar  has,  under  the  Rules 
of  1883,  no  power  to  review  taxations  of 
costs.    Order  LIV.,  rule  12  (745). 

(o)  Order  LXV.,  rule  27  (1002),  par.  41. 

Ip")  lb,,  par.  42. 

(y)  ITi^  Keera,  5  P.  D.  118  ;  T/ut  Crom- 
toell  L.  R.  3  A.  &  B.  31 6  ;  Smitk  v.  Baker, 
28  L.  T.  669;  Hargreaves  v.  ScoU.  4 
C.  P.  D.  21  ;  Brownv/Setcell,  16  Ch.  D.517. 
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If  no  objection  is  made  to  the  taxation  within  the  required  time,  the 
party  entitled  to  the  costs  may  take  steps  to  obtain  payment  of  the  amount 
of  costs  allowed  by  the  certificate  of  taxation  (r).  Where  there  are 
proceeds  in  Court  liable  to  the  payment  of  costs,  or  if  money  has  been  paid 
into  Court  in  lieu  of  bail,  application  should  be  made  to  the  Conrt  or  a 
judge  for  an  order  for  payment  out  of  Court  of  the  amount  of  the  costs, 
which  will  then  be  paid  out  to  the  party  entitled  in  the  usual  way  («). 
When  property  has  been  arrested  of  sufficient  value  to  answer  the  judgment 
and  costs,  and  bail  has  been  given  accordingly,  the  payment  of  the  costs 
may  be  enforced  against  the  sureties,  but  the  present  practice  requires  that 
before  execution  issue  against  them  they  should  be  served  with  a  notice 
requiring  payment  of  the  costs  (f).  Where  bail  has  been  taken  to  the  full 
amount  of  the  value  of  the  property,  and  the  damages  and  costs  exceed 
the  amount,  the  Court  may  decree  the  defendants  personally  liable  to  pay 
the  costs  {u). 

The  Court  of  Admiralty,  up  to  within  quite  recent  times,  seems  seldom 
or  never  to  have  exercised  the  power  of  re-arresting  vessels  either  in  order 
to  enforce  payment  of  the  plaintiff's  claim  or  of  costs  due  to  him,  and  in 
cases  where  the  plaintiff  had  limited  his  own  demand  by  not  exacting  bail 
for  the  full  value  of  the  property,  the  Court  would  not  formerly  assist  him 
to  recover  costs  unless,  by  the  vexatious  conduct  of  the  defendant,  he  had 
been  put  to  unnecessary  costs  (x).  But  it  was  provided  by  the  Admiralty 
Court  Act,  1861,  s.  15,  that  the  decrees  and  orders  of  the  Court  of 
Admiralty,  whereby  any  sum  of  money  or  any  cosiSy  charges,  or  expenses  should 
he  payable  to  any  person,  should  have  the  same  effect  as  judgments  of  the 
Common  Law  Courts,  and  that  all  powers  of  enforcing  judgments 
possessed  by  the  Common  Law  Courts,  or  any  judge  thereof,  with  respect 
to  matters  depending  in  the  same  Courts,  as  well  against  the  ships  and 
goods  arrested  as  against  the  person  of  the  judgment  debtor,  should  be  in 
like  manner  possessed  by  the  Court  of  Admiralty  for  the  benefit  of  persons  to 
whom  any  moneys,  costs,  charges  or  expenses  are  by  its  orders  or  decrees 
directed  to  be  paid.  And  by  sect.  22  of  the  same  Act  the  judge  of  the  Court 
of  Admiralty  was  empowered  to  issue  any  new  writ  or  process  necessary  or 
expedient  for  giving  effect  to  the  provisions  of  the  same  Act.  After  this  Act 
came  into  force  the  Court  of  Admiralty,  in  a  case  where  a  foreign  vessel  had 
been  released  on  bail,  but  the  amount  of  the  bail  proved  insufficient  to  satisfy 
the  plaintiffs'  claim  for  damages  as  well  as  the  taxed  costs  due  to  them, 
directed  the  marshal  to  re-arrest  the  vessel  for  the  payment  of  the  plaintifis^ 
costs  (y).    And  now,  although  sects.  15  and  22  of  the  Admiralty  Court 


(r)  It  is  comparatively  seldom  that 
execution  is  required  to  issue  in  Admi- 
ralty actions. 

(«)  If  the  plaintiff  allows  the  bail  to 
be  dismissed  before  he  asks  for  costs,  the 
Court  will  not  permit  payment  to  be 
enforced  against  them. 

(f)  But  see  tupra^  p.  309. 

(m)  Tlie  Temucm^Lta,  1  Spks.  208  ;  The 
VolaiU,  1  W.  Rob.  385. 

(a?)  See  Tfi£  Nostra  Senora  del  Carminey 
1   Spks.  203  ;  The  Temiscouata,  2   Spks. 


211  ;  Tlie  Harriett,  1  W.  Rob.  188.  Where 
the  proceeds  are  not  sufficient  to  satisfy 
the  demands  of  all  the  suitors  and  the 
costs,  the  Court,  on  determining  the 
priorities  of  the  various  claimants,  will, 
where  it  decrees  costs,  order  the  costs  of 
each  claimant  to  be  paid  with  the  prin- 
cipal sums,  and  in  the  same  order.  The 
William  F.  Saffttrd,  Lush.  71.  See  The 
Imniavolata  Co^ieezione,  9  P.  D.  37. 
(y)  The  Freedom,  L.  R.  3  A.  &  E.  496. 
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Act,  1861,  have  been  repealed  by  the  Statate  Law  Revisioii  and  Civil 
Procedure  Act,  1881  (44  &  45  Vict.  c.  59),  such  repeal  is  expressly  subject 
to  the  exception  and  qualification  that  the  repeal  effected  by  the  Act  shall 
not  affect  any  jurisdiction  or  principle  or  rule  of  law  or  equity  established 
or  confirmed,  or  right  or  privilege  acquired,  or  duty  or  liability  imposed  or 
incurred  by  or  under  any  enactment  repealed  by  the  Act,  or  any  jurisdiction 
or  power  of  the  Supreme  Court  of  Judicature,  or  of  any  judge  thereof,  or 
the  application  or  incorporation  of  any  enactment  repealed  by  the  Act  by 
any  enactment  not  repealed  by  the  Act  (z).  The  result  of  this  legislation 
is  that  the  judges  of  the  Admiralty  Division  have  in  Admiralty  actions  the 
same  power  of  issuing  process  under  the  Admiralty  Court  Act,  1861,  as 
was  possessed  by  the  judge  of  the  Court  of  Admiralty  before  the  Judicature 
Acts  came  into  operation  {a). 

The  same  proceedings  can  be  taken  against  the  bail  to  enforce  payment  Enforcing 
of  costs  as  can  be  taken  against  them  to  enforce  judgments  for  the  payment  P^yj"*®***^  ^^ 
of  any  other  amount  of  money  (ft).  Where  any  party  neglects  to  pay  any 
costs  which  he  is  personally  liable  to  pay,  the  judgment  or  order  directing 
payment  of  the  costs  is  under  the  present  practice  usually  enforced  under 
the  powers  given  by  the  Admiralty  Court  Act,  1861,  s.  15,  and  Order 
XLII.,  rules  17  and  18  (595,  596),  of  the  Rules  of  the  Supreme  Court, 
1888. 

The  first  of  these  two  rules  provides  that  every  person  to  whom  any  sum 
of  money  or  any  costs  shall  be  payable  under  a  judgment  or  order  shall,  so 
soon  as  the  money  or  costs  shall  be  payable  (c)^  be  entitled  to  sue  out  one 
or  more  writ  or  writs  of  fieri  facias  or  one  or  more  writ  or  writs  of  elegit  {d)  Writs  of 
to  enforce  payment  thereof,  subject  nevertheless  as  follows  : — (a)  If  the  M^^fo^ 
judgment  or  order  is  for  payment  within  a  period  therein  mentioned,  no  ^'         * 
such  writ  as  aforesaid  shall  be  issued  until  after  the  expiration  of  such 
period ;   (b)  the  Court  or  a  judge  may,  at  or  after  the  time  of  giving 
judgment  or  making  an  order,  stay  execution  until  such  time  as  they  or  he 
shall  think  fit. 

The  second  of  these  two  rules  provides  that  upon  any  judgment  or  order 
for  the  recovery  or  payment  of  a  sum  of  money  and  costs  there  may  be,  at 
the  election  of  the  party  entitled  thereto,  either  one  writ  or  separate  writs 
of  execution  for  the  recovery  of  the  sum  and  for  the  recovery  of  the  costs, 
but  a  second  writ  shall  only  be  for  costs,  and  shall  be  issued  not  less 
than  eight  days  after  the  first  writ  {e). 

As  a  general  rule,  all  the  suitors  condemned  in  costs  are  severally  liable 
for  the  whole  (/),  but  under  the  old  practice  the  Court  would  in  some  cases 
grant  an  order  for  payment  of  the  costs  in  the  first  instance  against  some 
of  the  parties  only.     For  instance,  where  owners,  master,  and  crew,  the 


iz)  Sects.  3,  4. 

la)  See  The  Gemma,  [1899]  P.  285— 
C.  A. ;  and  supra,  p.  24. 

(J)  See  Land  Credit  Company  of  Ire- 
land V.  Fermoy,  L.  R.  5  Ch.  323. 

(c)  See  supra,  p.  309  ;  and  Order  XLII., 
rule  3  (681) ;  and  post,  Chapter  Moni- 
tions, &o. 

(d)  See  supra,  p.  339,  n.  (f). 

▲.P. 


(e)  As  to  the  manner  and  form  of 
issuing  the  writs  referred  to  in  this  role, 
see  Order  XLII.,  rules  1 1—16  (589—694). 
And  as  to  the  date  within  which  such 
writs  may  issue,  either  with  or  with- 
out leave,  see  Ih.,  rules  22,  23  (600, 
601).  ^ 

(/)  The  Leda,  32  L.  J.  Adm.  68. 
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plaintifb  in  a  salvage  suit,  were  condemned  in  oosts,  the  Gonrt  would 
under  some  circamstances  grant  an  order  in  the  first  instance  against  the 
owners  only  (g). 


Security  for 
ooBts  where 
the  plaintiff 
is  out  of  the 
jnrisdiotion. 


Sbot.  8. — Security  for  Coats  (A). 

Where  the  plaintiff  or  a  defendant  having  a  counterclaim  is  resident  out 
of  the  jurisdiction,  elsewhere  than  in  Ireland  or  Scotland  (t),  the  Court 
will  on  the  application  of  the  adverse  party  require  him  to  give  security 
for  costs  (k).  So  also  where  a  plaintiff  had  recently  disposed  of  all  his 
estate  and  effects  to  a  trustee  for  his  creditors,  and  appeared  to  be  carrying 
on  the  action,  not  for  his  benefit,  but  for  the  benefit  of  his  creditors,  and  to 
be  still  insolvent,  the  Court  ordered  him  to  give  security  for  costs  {I).    But 


(a)  The  Wilhelmine,  2  No.  Ca.  213; 
and  see  The  Eliza,  cited  Pritchard's 
Admiralty  Digest,  yol.  i.  412. 

(K)  As  to  the  jarisdiction  of  the  Court 
to  compel  security  in  suits  to  dispossess 
a  master,  see  supra,  p.  29 ;  and  in  cases 
of  damage  where  cross  actions  are  insti- 
tuted, or  there  is  a  counterclaim  for 
damage  arising  out  of  the  same  collision, 
see  supra,  p.  371. 

(i)  See  Order  LXV.,  rule  6a  (R.  S.  C, 
December,  1886,  rule  42).  Rule  42  of 
the  R.  S.  C.  for  December,  1885,  pro- 
vides that  a  plaintiff  ordinarily  resident 
out  of  the  jurisdiction  may  be  ordered 
to  give  security  for  costs,  though  he 
may  be  temporarily  resident  within  the 
jurisdiction.  As  to  the  construction  of 
this  rule,  see  Crozat  v.  Broaden,  [1894] 
2  Q.  B.  30;  In,  re  ApoUinarit  Cb/s 
Trade  Marks,  [1891]  1  Ch.  1 ;  In  re  La 
Compagnie  Qinhdle  d  Eaux  Minerales 
etdes  Bains  de  Mer,  [1891]  3  Ch.  451,  at 
p.  458,  where  security  for  costs  had  to  be 

fiven  by  both  sides.  Neek  v.  Taylor, 
1893]  1  Q.  B.  560.  Security  for  costs 
IS  not  now  required  to  be  given  where  the 
plaintiff  is  resident  in  Scotland  or  Ireland, 
inasmuch  as  the  Judgments  Extension 
Act,  1868  (31  &  82  Vict.  c.  54),  by  the 
operation  of  sect.  76  of  the  Judicature 
Act,  1873,  now  applies  to  judgments  in 
the  Admiralty  Division.  So  held  in  The 
Pelaw,  Nov.  30,  1875,  Adm.  Div.,  where 
the  plaintiff  was  resident  in  Scotluid.  See 
also  Be  Howe  Machine  Co.,  41  Ch.  D. 
118.  Oixier  LXV.,  rule  6  (981),  provides 
that  in  any  cause  or  matter  in  which 
security  for  costs  is  required  the  security 
shall  be  of  such  amount,  and  be  given  at 
such  times  and  in  such  manner  and  form, 
as  the  Court  or  a  judge  shall  direct ;  and 
by  rule  7  (982)  of  the  same  Order  it  is 
provided  that  where  a  bond  is  to  be  given 
as  security  for  costs,  it  shaU,  unless  the 
Court  or  a  judge  shall  otherwise  direct,  be 
given  to  the  party  or  person  requiring  the 


security,  and  not  to  an  officer  of  the  Court. 
Order  LXIV.,  rule  6  (966),  provides  that 
the  day  on  which  an  order  for  security 
for  costs  is  served,  and  the  time  thence- 
forward until  and  including  the  day  on 
which  such  security  is  given,  shaU  not 
be  reckoned  in  the  computation  of  time 
aUowed  to  plead,  answer  interrogatories, 
or  take  any  other  proceeding  in  the  cause 
or  matter. 

(*)  T%e  Johann  Friederich,  1  W.  Rob. 
39;  The  Lord  Cochrane,  lb,  312;  Ths 
Sophie,  lb.  326  ;  The  Jidm  Fisher,  2  P.  D. 
115  ;  The  Seringapatam,  3  W.  Rob.  41,  n.  ; 
Syhes  v.  Sarerdati,  15  Q.  B.  D.  423  ;  The 
Lake  Megantic,  3  Asp.  382  ;  Apollinaris 
Co.  V.  Wilson,  31  Ch.  D.  632— C.  A-  ;  The 
Beatrice,  36  L.  J.  Adm.  10 ;  The  Aem- 
battle,  10  P.  D.  33,  the  plaintiffs  in  the 
two  last  cases  being  foreign  governments ; 
T/ie  Batata,  [1897]  P.  118,  at  p.  131. 
See  l%e  Bepublic  of  Costa  Rica  v. 
Erlanger,  3  Ch.  D.  62— C.  A.  In  the 
King's  Bench  Division  the  practice  is 
not  to  require  security  for  the  costs  of  a 
counterclaim  arising  out  of  the  same 
transaction  in  respect  of  which  the  plain- 
tiff is  suing.  Mapleson  v.  Masini,  5  Q.  B.  D. 
144.  A  plaintiff  out  of  the  jurisdiction, 
even  if  a  foreigner,  wiU  not  as  a  general 
rule  be  required  to  give  security  for 
damages.  The  Mary  or  Alexandra,  L.  R. 
1  A.  &  E.  335  ;  The  Pen,  32  L.  J.  Adm. 
46.  In  The  Julia,  Fisher,  2  P.  D.  115, 
an  action  of  damages,  the  defendant,  a 
foreigner,  having  a  counterclaim  was 
ordered  to  give  security  for  the  costs  of 
the  whole  action. 

(0  The  Lake  Megantic,  3  Asp.  382. 
See  The  Palm  Tree,  W.  N.  for  1868,  p.  22  ; 
Cornell  V.  Taylor,  31  Ch.  D.  34,  at  p.  38. 
As  to  the  poverty  and  possible  or  probable 
bankruptcy  of  a  plaintiff  being  as  a 
general  rule  not  a  ground  for  requiring 
him  to  give  security  for  costs,  see  Rhodes 
V.  Dawson,  16  Q.  B.  D.  548;  Cook  v. 
Whellock,  24  Q.  B.  D.  658. 
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where  security  for  costs  is  asked  for,  the  applicant  should  make  the  applica- 
tion at  the  earliest  possible  stage  of  the  proceedings  (m).  When  the  Ooort 
orders  security  to  be  given,  the  proceedings  in  the  sait  or  on  the  coanter- 
claim  will  be  stayed  until  the  order  is  complied  with,  and  if  it  is  not  complied 
with  within  a  reasonable  time,  the  Court,  on  application  being  made  to  it 
on  motion,  may  order  the  suit  or  the  counterclaim  to  be  dismissed  (n). 


Sect.  4. — Review  of  Taxation  of  Costs  in  Vics-AdmiraUy  CaiMss. 

It  is  provided  by  sect.  19  of  the  Vice- Admiralty  Courts  Act,  1863  (e>),  which 
is  apparently  still  in  force  as  to  places  to  which  the  Colonial  Courts  of 
Admiralty  Act,  1890,  has  not  been  applied  (p),  that  any  person  who  shall 


(m)  The  Volaivt,  1  W.  Rob.  384. 

(a)  In  former  times  it  seems  to  have 
been  considered,  though  for  what  reason 
it  is  difficult  to  understand,  that  seamen 
suing  for  wages,  whether  they  were  resi- 
dent within  &e  jurisdiction  of  the  Court 
or  not,  were  liable  to  be  called  upon  to 
give  security  for  costs.  See  CJoote's  Ad- 
miralty Practice,  p.  61.  The  rule,  it 
appears,  was  that  the  defendant,  in  a 
cause  of  seamen's  wages,  might  require 
the  plaintiff  to  enter  into  a  bond  with  one 
surety  for  the  sum  of  30^  But  the  rule 
was  seldom  observed,  because  the  plain- 
tiff on  making  an  affidavit,  which  he  was 
generally  able  to  make,  that  he  was  unable 
to  procure  a  surety,  was  allowed  to  pro- 
ceed with  the  suit  on  entering  into  his 
own  bond  for  the  required  amount.  This 
bond  of  the  seaman  only  was  called  the 
juratory  caution :  it  was,  in  fact,  no 
security  at  all ;  nowadays  it  is  never 
asked  for  or  given. 

The  modem  practice  with  reference  to 
security  for  costs  in  suits  for  wages  insti- 
tuted by  masters  or  seamen  is  the  same 
as  in  other  suits.  It  is  submitted  that 
masters  or  seamen  suing  for  wages  are 
entitled  to  the  same  privileges  as  other 
suitors,  and  that  no  security  for  costs  can 
be  required  from  seamen  who  are  British 
subjects  suing  for  wages  earned  on  board 
a  British  ship,  unless  they  are  permanently 
resident  out  of  the  jurisdiction.  Where 
the  seamen  are  foreigners,  or  are  suing 
for  wages  earned  on  lx)ard  a  foreign  ship, 
it  seems  that  it  is  in  the  discretion  of  the 
Court  to  entertain  their  suit,  and  that  it 
may  in  its  discretion  impose  whatever 
teims  it  thinks  fit.  See  ftupra,  p.  211. 
But  it  would  seem  even  in  these  cases, 
with  regard  to  security  for  costs,  the 
Court  of  Admiralty  followed  the  ordinary 
rules  acted  upon  by  the  Common  Law 
Courts.  See  The  Franz  et  Elke^  Lush. 
377,  where  the  plaintiff  had  been  master 
of  the  vessel  proceeded  against.  It  does 
not  appear  from  the  report  of  the  case 


whether  the  plaintiff  was  or  was  not  out 
of  the  jurisdiction,  but  the  decision  of  the 
Court  is  expressly  stated  to  be  founded  on 
the  authority  of  a  case  at  common  law, 
Nylander  v.  Barnes^  6  H.  &:  N.  609,  which 
was  decided  simply  on  the  ground  that  the 
plaintiff  was  out  of  the  juriwliction.  So  in 
I7ie  Zufall^  2  Asp.  687,  where  a  foreign 
master  and  foreign  seamen  arrested  a 
foreign  ship,  owned  by  foreigners,  for  their 
wages,  and  it  was  stated  on  affidavit  that 
the  plaintiffs  had  no  residence  in  England 
except  in  the  ship  they  had  arrested,  the 
Court  ordered  security  for  costs  in  the 
sum  of  130^.  to  be  given.  In  a  more 
recent  case.  The  Don  Hicardo^  6  P.  D.  122, 
where  the  plaintiff,  a  mate  of  a  foreign 
vessel,  was  described  in  the  affidavit  to 
lead  the  warrant  as  "of  No.  2,  The 
Crescent,  Minories,"  the  judge  of  the 
Court  of  Admiralty,  though  it  appeared 
that  the  plaintiff  was  a  foreigner  and  had 
no  fixed  abode  in  England,  held  that  it 
was  in  his  discretion  to  allow  the  suit  to 
be  prosecuted  without  security  for  costs 
being  given,  and  refused  to  order  the  plain- 
tiff to  give  security  for  costs.  See  Redondo 
Y.Chaytor,  4  Q.B.D.453— C.A.;and.£^«rrf 
y.Oauier,  28  Ch.  D.  232,  both  cases  decided 
before  Order  LXV.,  rule  6a,  was  made.  The 
Court  of  Appeal  has  held  that  if  security 
for  the  costs  of  an  appeal,  in  a  case  where 
the  liability  to  give  security  is  clear,  is 
not  offered  without  an  application  to  the 
Court,  or  if  an  offer  of  security  for  costs 
when  reasonable  is  not  accepted,  the 
Court  in  dealing  with  the  costs  of  the 
application  wiU  consider  which  of  the 
parties  has  made  the  application  to  the 
Court  necessary.  The  Cimttantine^  4 
P.  D.  156. 

(rt)  26  Vict.  c.  24. 

( //)  See  the  following  sections  of  53  & 
54  Vict.  c.  27,  8.  18,  and  schedule  2, 
repealing  the  whole  of  the  Act  of  1863,  as 
respects  any  British  possession,  as  from 
the  commencement  of  that  Act  in  the 
possession ;  sect.  11  enabling  the  Queen  in 
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feet  himself  aggrieyed  by  the  charges  of  any  of  the  practitioners  in  any 
Yice-Admiralty  Court,  or  by  the  taxation  thereof,  may  apply  to  the  High 
Court  of  Admiralty  of  England  to  have  the  charges  taxed,  or  the  taxation 
thereof  revised  (q).  The  jarisdiction  conferred  by  this  section  is  now  vested 
in  the  High  Court  of  Justice,  and  any  application  under  the  section  should 
be  made  in  the  Probate,  Divorce,  and  Admiralty  Division  ;  but  it  is  not 
clear  whether,  under  the  present  practice,  the  hearing  should  be  before  one 
of  the  judges  of  that  Division  sitting  in  Admiralty,  or  before  a  Divisional 
Court  of  that  Division  (r). 


Goimcil  to  declare  that  the  jurisdiction 
conferred  bj  the  Act  shall  not  be  vested,  or 
only  vested  to  a  limited  or  partial  extent, 
in  any  Court  of  any  British  possession 
which  has  not  a  representative  legislature : 
sect.  17  providing  on  the  oommencetnent  of 
the  Acty  hut  tulyect  to  the  provitUmt  of  the 
same^  for  the  abolition  of  the  existing 
Vice- Admiralty  Courts,  and  sect.  16  and 
sched.  1,  enacting  in  effect  that  the  Act 
shall  not  come  into  force  in  New  South 
Wales,  Victoria,  St.  Helena,  and  British 
Honduras  until  Her  Majesty  so  directs 
by  Order  in  Council,  with  a  proviso  that 
the  Act  shall  come  itUo  force  in  other 
British  possessions  on  July  1,  1891,  and 
that  the  day  on  which  the  Act  comes  into 
force  in  any  British  possession  shall,  as 
regards  that  British  possession,  be  the 
commencement  of  the  Act. 

(^)  A  similar  power  with  respect  to  the 
costs  incurred  in  proceedings  under  the 
Slave  Trade  Act,  1873,  is  given  by  the 
20th  section  of  that  Act  to  the  registrar 


of  the  High  Court  of  Admiralty.  See 
supray  p.  234,  n.  (r).  But  that  section,  as 
far  as  relates  to  ^e  taxation  of  any  ooetB, 
charges,  and  expenses  which  can  be  taxed 
in  pursuance  of  the  Colonial  Courts  of 
Admiralty  Act,  1890  (53  &:  54  Vict.  c.  27), 
is  by  virtue  of  the  18th  section  and 
sched.  2  of  the  last-mentioned  Act  re- 
pealed (with  a  saving  of  certain  enact- 
ments touching  procedure  practice,  fees, 
and  costs),  as  respects  any  British  posses- 
sion, as  from  the  commencement  of  that 
Act  in  that  possession,  and  as  respect  any 
Courts  out  of  Her  Majesty's  dominions, 
from  the  date  of  any  Orider  applying  that 
Act. 

(r)  See  Order  LIX.,  rule  4  (887),  pro- 
viding for  Admiralty  appeals  from  inferior 
Courts  being  heard  by  a  Divisional  Court 
of  the  Pro^te,  Divorce,  and  Admiralty 
Division.  It  may  be,  however,  doubted 
whether  this  rule  applies  to  appeals  from 
the  Vice-Admiralty  Courts  abroad. 


CHAPTER  XVIII. 


MONITIONS,  INJUNCTIONS,  AND  OTHER  ORDERS  OP  THE  COURT. 

A  MONITION  (a)  was  a  formal  order  of  the  Court  commaadiiig  something  Monition, 
to  be  done  by  the  person  to  whom  the  monition  was  directed.  When  money 
was  decreed  to  be  paid,  a  monition  might  be  obtained  commanding  its  pay- 
ment, and  wherever  in  the  coarse  of  the  proceedings  in  a  suit  the  Court 
ordered  anything  to  be  done  by  either  of  the  parties  or  other  persons  over 
whom  the  Court  had  jurisdiction,  a  monition  would^  if  necessary,  be  granted. 

An  application  for  a  monition  simply  to  enforce  a  decree  or  order  of  the 
Court  of  Admiralty  was,  before  the  coming  into  operation  of  the  Judicature 
Act,  1873,  granted  on  application  in  due  form  as  of  course  (b).    This 
practice  continued  in  force  &om  the  passing  of  the  Judicature  Act,  1873,  Present 
until  the  date  when  the  Rules  of  1883  came  into  operation  (c).    Since  that  ^^^^  ^^* 
date,  however,  no  application  has  been  made  in  Court  for  a  monition,  and  monitions, 
no  monition  has,  it  is  believed,  issued  from  the  registry. 

The  Rules  of  1883  do  not  mention  monitions,  although  it  is  provided  by 
Order  LXXIL,  rule  2  (1044),  that  where  no  other  provision  is  made  by 
the  Judicature  Acts,  or  the  rules  made  thereunder,  the  old  procedure  and 
practice  shall  remain  in  force  (d).  Order  XLIL,  rule  3  (581),  provides 
that  a  judgment  for  the  recovery  by  or  payment  to  any  person  of  money 
may  be  enforced  by  any  of  the  modes  by  which  a  judgment  or  decree  for 
the  payment  of  money  might  have  been  enforced  prior  to  the  passing  of 
the  Judicature  Act,  1873.  Rule  28  (606)  of  the  last-mentioned  order 
declares  that  nothing  in  the  order  shall  take  away  or  curtail  any  right 
heretofore  existing  to  enforce  or  give  effect  to  any  judgment  or  order  in 
any  manner  or  against  any  person  or  property  whatsoever. 

According  to  the  practice  followed  by  the  Admiralty  Court  prior  to  the 
Judicature  Act  of  1873,  the  amount  decreed  to  be  paid  was  always  in  actions 
of  personam  enforced  by  monition.  So  in  actions  in  rem  where  bail  had 
been  given  the  Court  granted  a  monition  to  the  parties  and  their  sureties  to 
pay  the  amount  found  to  be  due.     Where  there  was  no  fund  in  Court 


(«)  This  must  not  be  confounded  with 
the  process  by  monition  by  which  actions 
in  personam  were  formerly  instituted. 

(J>)  See  Williams  &  Bruce,  1st  ed. 
p.  297. 

(c)  Monitions  for  payment  were,  it  is 
believed,  applied  for  and  granted  after 
argument  since  the  passing  of  the  Judica- 
ture Act,  1873,  in  the  following  cases  : 
The  Felaw  [Liv.  Reg.  No.  16]  ;  T/ie  Sen»a- 
tiiyn  [1878,  W.  No.  202],  10  June,  1879. 

(d)  See  the  Judicature  Act,  1873,  s.  23, 
providing  that  the  jurisdiction  transferred 


to  the  High  Court  of  Justice  should  be 
exercised  so  far  as  regards  procedure  and 
practice  in  the  manner  provided  by  that 
Act,  or  the  Rules  of  Court  made  under  it ; 
and  that  where  no  special  provision  is 
contained  in  the  Act  or  Rules,  it  should 
be  exercised  as  nearly  as  may  be  in  the 
same  manner  as  the  same  might  have  been 
exercised  by  the  respective  Courts  from 
which  such  jurisdiction  had  been  trans- 
ferred, or  any  of  such  Courts.  See  Also 
the  Judicature  Act,  1875,  s.  21. 
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applicable  to  the  payment  of  costs,  the  payment  of  costs  was  enforced  by 
monition  against  the  party  ordered  to  pay  costs  (6).  It  is  difficult  to 
determine  to  what  extent  the  old  practice  remains  in  force  (/). 

Where  a  judgment  or  order  has  been  pronounced  directing  a  specific  sum 
of  money  or  costs  to  be  paid  by  one  party  in  the  suit  to  the  other,  there 
seems  to  be  no  reason  why  the  judgment  or  order  should  not  be  at  once 
enforced  by  a  writ  of  fieri  facias  or  elegit ;  and  this  is  the  present  practice 
in  such  cases  (g).  But  where,  as  in  damage  suits,  one  of  the  parties  is  con- 
demned in  the  damages  proceeded  for,  or  both  are  condemned  in  a  moiety 
of  the  damages  proceeded  for,  and  in  other  actions  where  the  question  of 
amount  is  referred  to  the  r^strar  and  merchants,  and  where  it  does  not 
appear  firom  the  judgment  that  any  specific  sum  is  due,  it  would  seem  that 
an  order  in  some  form  must  be  obtained  directing  the  payment  of  a  definite 
amount  (A).  Further,  it  is  submitted  that  in  all  cases  where  it  is  sought  to 
enforce  a  judgment  against  the  bail  some  order  analogous  to  a  monition 
to  pay  should  be  obtained  against  them. 

According  to  the  practice  of  the  Court  of  Admiralty,  monitions  were 
resorted  to  not  merely  to  enforce  the  final  decrees  of  the  Court,  but  they 
were  used  in  interlocutory  proceedings  to  compel  the  performance  of  any 
other  acts  which  the  Court  required  to  be  done  (t).    Obedience  to  such 


(e)  Where  it  was  sooght  to  obtain  a 
monition  for  the  non-payment  of  costs, 
the  taxed  bill  of  costs  and  the  certificate 
of  the  registrar  of  the  amount  at  which 
the  biU  is  taxed  had  to  be  filed. 

(/)  No  provision  is  contained  in  the 
Bules  of  1883  providing  that  *'  no  monition 
shall  issue,  or  that  a  judgment  or  order  in 
an  Admiralty  action  shaU  have  the  effect 
which  a  monition  formerly  had."  (See 
Order  L.,  rule  11  (667),  where  such  a 
provision  with  respect  of  writs  of  injunc- 
tion will  be  found.) 

(^)  See  supra,  p.  309.  As  to  judgments 
or  orders  against  a  firm,  see  Order 
XLVlllA,  rule  8  (R.  S.  C,  June,  1891, 
rule  4).  Under  the  provisions  of  the  15th 
section  of  the  Admiralty  Court  Act,  1861, 
decrees  and  orders  in  Admiralty  actions 
whereby  money,  costs,  and  expenses  were 
payable  to  any  person,  had  the  effect  that 
judgments  had  in  the  Common  Law  Courts, 
and  might  be  enforced  in  the  same  way  as 
such  judgments  ;  and  although  that  statute 
is  repealed,  yet  by  virtue  of  44  &  45  Vict. 
c.  59,  s.  4,  and  the  provisions  of  the  Rules 
of  1883  above  mentioned,  the  rights  and 
liabilities  formerly  existing  in  Admiralty 
actions  seem  to  be  preserved.  See  Th^ 
Gemnm,  [1899]  P.  285. 

(//)  The  nature  and  objects  of  a  moni- 
tion to  pay  were  much  discussed  in  the 
case  of  Tlie  Khedive,  7  App.  Cases,  795, 
803,  and  the  conclusion  come  to  by  the 
majority  of  the  Lords  present  was  that 
in  an  Admiralty  action  a  monition  to 
pay  was  not  merely  a  step  to  execution, 
but  that  its  issue  was  necessary  in  order 
to  determine  the  liability  of  the  person 
against  whom  the  decrees  of  the  Court 


were  sought  to  be  enforced,  in  the  judg- 
ment delivered  by  Lord  Selbome  in  the 
same  case  the  f oUowing  passage  occurs : 
"J  understand  the  Master  of  the  Bolls 
and  Brett,  L.J.,  to  have  been  of  opinion 
that  everything  in  this  course  of  proosdnre, 
prior  to  monition,  was,  not  in  form  only 
according  to  the  style  of  the  Admiralty 
Courts,  but,  substantiaUy,  interlocutory  ; 
that  the  decree  was  not,  either  before  or 
after  the  report  of  the  registrar,  equivalent 
to  a  final  judgment,  constituting  a  liability 
in  a  certain  amount  of  liquidated  damages; 
that,  for  this  purpose,  a  monition  which, 
both  in  form  and  in  substance,  would  be 
an  order  to  pay  was  necessary.  Baggallay 
and  Cotton,  L.JJ.,  on  the  other  hand, 
thought  that  the  amount  of  the  liability 
of  each  party  to  pay  damages  to  the  other 
was  fixed  by  the  decree  in  the  suit  of  each 
plaintiff,  and  that  the  monition  was 
merely  a  step  towards  execution.  If  no 
light  could  be  obtained  from  any  other 
source  than  the  analogy  of  the  forms  of 
procedure  in  Courts  of  Common  Law 
and  Equity,  I  should  have  found  great 
difficulty  in  dissenting  from  the  conclu- 
sions of  Baggallay  and  Cotton,  L.JJ.  But 
in  determining  the  effect  of  Admiralty 
procedure,  authorities  in  the  Admiralty 
Courts  ought  to  prevail  over  reasoning 
founded  upon  the  procedure  of  other 
tribunals."  See  The  Duke  of  BtLceleuch^ 
[1892]  P.  201,  211. 

(t)  Where  freight  was  improperly  with- 
held, the  party  withholding  it  might  be 
compelled  by  monition  to  bring  it  in. 
Tfie  Lord  Aucklatid,  2  W.  Rob.  301  ;  Tfuf 
Meggle,  L.  R.  1  A.  &  E.  77  ;  Jlte  MeUana, 
6  No.  Ca.  73.    Where  a  bottomry  bond 
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monitions  was  enforced  bj  attachment,  and  an  attachment  for  disobedience 
to  an  order  of  the  Court  was  never  fipranted  nnless  a  monition  had  previously 
issued.    But  now,  nnder  Order  XLIL,  rules  7,  24  (585)  (602),  an  order  Preeoit  ^ 
requiring  any  person  to  do  any  act  other  than  the  payment  of  money,  or  to  P^  ^^en 
abstain  from  doing  anything,  may  be  enforced  by  writ  of  attachment  or  instwidof 
committal,  and  it  seems  that  whatever  was  formerly  done  by  means  of  a  momtians. 
monition  may  now  be  done  by  an  order  in  the  nature  of  an  injunction  (k). 
It  is  therefore  unlikely,  under  the  present  practice,  that  monitions  will  be 
required  in  ordinary  cases,  but  as  the  Court  still  seems  to  possess  the  power 
of  granting  monitions,  it  may  be  useful  here  to  state  what  proceedings 
would  have  to  be  taken  in  any  case  where  it  may  be  desired  to  obtain 
and  enforce  a  monition. 

Where  monitions  other  than  monitions  to  carry  out  the  decrees  or  orders 
of  the  Court  for  the  payment  of  money  are  required,  affidavits  should  be 
filed  setting  out  the  facts  relied  upon  in  support  of  the  application.  The 
Court  or  judge  having  made  an  order  for  a  monition,  the  solicitor  of 
the  party  entitled  to  the  monition  should  file  in  the  registry  where  the 
action  is  proceeding  a  notice  oiprcecipefor  amonUion.  A  Court  fee  of  lbs. 
for  the  monition  should  at  the  same  time  be  handed  into  the  registry  Q). 
The  monition  will  then  forthwith  be  settled  in  the  registry  (m).  It  is 
issued  under  the  seal  of  the  Court,  and  conmiands  the  person  to  whom  it  is 
directed  to  do  what  the  Court  requires  within  a  specified  time  (generally 
six  days)  from  the  date  of  service  (»). 

The  monition  may  be  served  by  the  solicitor,  his  clerk  or  agent  ((?).     A 


had  been  given  on  ship,  freight,  and 
cargo,  and  the  voyage  was  never  com- 
pleted, but  the  ship  and  a  portion  of  the 
cargo  were  sold  abroad,  on  a  sait  of  bot- 
tomry being  brought  against  the  cargo,  a 
monition  was  issued  on  the  owners  of  the 
ship  to  bring  in  the  proceeds  of  the  sale  of 
the  ship  and  the  proceeds  of  the  cargo  sold 
abroad.  Tfte  Elephanta,  January  14, 1860. 
Where  ship's  papers  or  other  documents 
were  improperly  withheld,  a  monition  has 
been  granted  commanding  the  person 
withholding  them  to  produce  them.  See 
The  LusUano,  1 W.  Rob.  166.  See  also  Tiie 
St.  Olaf,  2  P.  D.  113  ;  Tlie  Celtic  King, 
[1894]  P.  176. 

(Ji)  See  infra,  p.  488.  The  power  of 
applying  to  the  Court  or  a  judge  if  any 
difficulty  arises  in  or  about  the  execution 
or  enforcement  of  any  judgment  or  order 
other  than  for  the  payment  or  recovery 
of  money  is  recognized  by  Order  XLII., 
rule  33(611). 

Order  XLIII.,  rule  6(618),  provides 
that  where  any  person  is,  by  any  judg- 
ment or  order,  directed  to  pay  money 
into  Court,  or  to  do  any  other  act  in  a 
limited  time,  and  after  due  service  of  such 
judgment  or  order  refuses  or  neglects  to 
obey  the  same  according  to  the  exigency 
thereof,  the  person  prosecuting  such  judg- 
ment or  order  shall,  at  the  expiration  of 
the  time  limited  for  the  performance 
thereof,  be  entitled,  without  obtaining  any 


order  for  that  purpose,  to  issue  a  writ  of 
sequestration  against  the  estate  and 
effects  of  such  disobedient  person. 

(0  S.  C.  Fees  Order,  January,  1884, 
No.  13. 

(w)  See  Order  LXVII.,  rule  10  (1021). 

(a)  Order  XLI.,  rule  5  (573),  provides 
that  every  judgment  or  order  made  in 
any  cause  or  matter  requiring  any  person 
to  do  an  act  thereby  ordered  shall  state 
the  time,  or  the  time  after  service  of  the 
judgment  or  order,  within  which  the  act 
is  to  be  done,  and  upon  the  copy  of  the 
judgment  or  order  which  shall  be  served 
upon  the  person  required  to  obey  the 
same  there  shall  be  indorsed  a  memo- 
randum in  the  words  or  to  the  effect 
following,  viz. : — 

"If  you,  the  within-named  A,  B,, 
neglect  to  obey  this  judgment  [or  order] 
by  the  time  therein  limited,  you  will  be 
liable  to  process  of  execution  for  the 
purpose  of  compelling  you  to  obey  the 
same  judgment  \or  onierj." 

(o)  If  required  to  do  so,  the  marshal 
will  serve  the  monition.  To  procure 
service  by  the  marshal  the  original  and 
a  copy  should  be  left  with  a  notice  at  the 
marshal's  office,  together  with  a  praecipe 
for  service.  See  Order  LXVII.,  rule  13 
(1024).  A  stamp  of  II.  should  be  handed 
into  the  office  as  the  fee  for  service. 
S.  C.  Fees  Order,  January,  1884,  No.  94. 
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monition  cannot  be  served  on  Sunday,  Good  Friday,  or  Christmas  Day  (p). 
It  most  be  served  within  twelve  months  from  the  day  on  which  it  bears 
date  {q).  A  monition  shonid  be  served  by  showing  the  original  to  the 
person  monished,  and  leaving  a  copy  with  him.  The  service  of  the  moni- 
tion, if  it  is  served  by  the  marshal,  is  verified  by  his  certificate.  If  it 
is  served  by  the  solicitor,  the  service  of  it  must  be  verified  by  an  affidavit  (r). 

If  the  monition  is  not  obeyed,  it  may,  if  it  command  the  performance  of 
any  act  other  than  the  payment  of  money,  be  enforced  by  attachment. 

Every  judge  of  the  High  Court  of  Justice  has  now  vested  in  him 
jurisdiction  to  grant  all  such  injunctions,  mandatory  or  otherwise,  as  might 
before  the  coming  into  operation  of  the  Judicature  Act,  1873,  have  been 
granted  by  the  Court  of  Chancery  exercising  its  inherent  jurisdiction,  and 
also  all  such  relief,  by  way  of  mandamus  or  injunction,  as  the  superior 
Courts  of  Common  Law  had  jurisdiction  to  grant  under  the  provisions 
of  the  Common  Law  Procedure  Act,  1864  («).  In  addition  it  is  provided 
by  the  25th  section,  sub-sect.  8,  of  the  Judicature  Act,  1873,  that  a 
mandamus  or  an  injunction  may  be  granted,  or  a  receiver  appointed  (/)» by 
an  interlocutory  (w)  order  of  the  Court  (x)  in  all  cases  in  which  it  shall 
appear  to  the  Court  to  be  just  or  convenient  (y)  that  such  order  should  be 
made ;  and  that  any  such  order  may  be  made  either  unconditionidly  or 
upon  such  terms  and  conditions  as  the  Court  shall  think  juBt(z).  This 
sub-section  has  not  given  to  the  High  Court  of  Justice  any  jurisdiction  to 
issue  an  injunction  or  a  mandamus  in  a  case  in  which  before  the  Judicature 
Act  there  was  no  l^al  right  on  the  one  side,  or  no  legal  liability  on  the 
other,  at  law  or  in  equity  (a).  The  power  of  the  Court  to  issue  an  injunc- 
tion or  a  mandamus  is,  it  would  seem,  at  least  not  less  than  the  power  in 
that  respect  possessed  by  any  of  the  Courts  consolidated  in  the  High  Court 
of  Justice,  before  the  passing  of  the  Judicature  Act  {b).    Before  the  passing 


(^p)  Order  LXVII.,  rule  12  (1023). 

Cq)  /ft.,  rule  11  (1022). 

(r)  lb,,  rule  14  (1025). 

(#)  See  the  Ck)mmon  Law  Procedure 
Act,  1854  (1 7  &  18  Vict.  c.  125),  88.  79—82. 
See  also  Beddow  v.  Beddotn,  9  Oh.  D.  89. 

(0  See^o*^,  p.  490. 

(tt)  The  jurisdiction  referred  to  in  the 
sub-section  may  be  exercised  at  the  hear- 
ing (see  Beddow  v.  Beddow,  9  Ch.  D.  93), 
and  even  after  judgment.  EattDn  v. 
Nar  Valley  CommUgioTtert,  8  Times  Rep. 
649. 

(jb)  Any  judge  of  the  Ck)urt  exercising 
in  Court  any  jurisdiction  which,  before 
the  Act  of  1873,  might  have  been  exer- 
cised by  a  single  judge  of  any  of  the 
Courts  where  jurisdiction  has  been  trans- 
ferred to  the  High  Court,  is  to  be  deemed 
a  Court.  The  Judicature  Act,  1873,  s.  39. 
See  also  the  Appellate  Jurisdiction  Act, 
1876,  s.  17. 

(y)  The  intention  of  these  words  being 
inserted  in  the  section  is  that  the  Court, 
in  ascertaining  what  is  just,  must  have 
regard  to  what  is  convenient.  See  per 
Sir  Qeorge  Jessel,  M.R.,  Beddow  v.  Bed- 
dow, 9  Ch.  D.  at  p.  93  ;  Day  v.  BroumHgg, 
10  Ch.  D.  294,  at  p.  307. 


(z)  As  to  enforcing  an  undertaking  to 
be  answerable  in  damages  sustained  by 
reason  of  the  granting  of  an  injunction, 
see  Ex  parte  Hall,  23  Ch.  D.  644. 

(tf)  SeeJTi^^v.J/iiore, [1895]  1Q.B. 253; 
Gaiketi  v.  BalU,  13  Ch.  D.  324.  See  also 
Hedley  v.  Bates,  13  Ch.  D.  498  ;  Atlatt  v. 
The  Southampton  Corporation,  16  Ch.  D. 
148 ;  North  London  Railway  Co.  v. 
Great  Northern  Railway  Co.,  11  Q.  B.  D. 
30.  "  In  my  opinion  what  was  done  by 
this  section  was  to  give  to  the  High 
Court  power  to  give  a  remedy  which 
formerly  would  not  have  been  given  in 
that  particular  case,  but  still  only  a 
remedy  in  defence  of  or  to  enforce  rights 
which,  according  to  law,  were  previously 
existing  and  capable  of  being  enforced  in 
some  or  one  of  the  different  Divisions 
which  are  now  united  in  the  High 
Court."  Per  Cotton,  L.J.,  Ih.,  p.  39.  See 
also  London  and  Blackwall  Railway  v. 
CroM,  31  Ch.  D.  364  ;  Newton  v.  Newton, 
11  P.  D.  13  ;  and  Wettbury  v.  Meredith, 
30  Ch.  D.  388. 

(2»)  See  the  cases  in  the  last  note  and 
Order  XLII.,  rule  3  (581),  28  (606).  In  the 
case  of  Tfie  Nttrth  London  Railway  Co, 
V.   Tlie  Great  Northern  Railway  Co.,  11 
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of  the  Act  of  1873  the  Court  of  Admiralty  never  issaed  write  of  injunction 
or  mandamus  at  all.  It  had,  as  has  been  before  mentioned,  the  power  of 
issuing  monitions  for  certain  purposes,  both  during  the  progress  of  a  suit 
and  afler  judgment,  and  it  exercised  the  power  of  correcting  mistakes  in 
the  Register  Book  of  British  Shipping  ;  and  under  the  12th  section  of  the 
Admiralty  Court  Act,  1861,  it  possessed  the  same  powers  of  prohibiting 
any  dealings  with  the  shares  of  British  ships  vested  in  unqualified  owners 
as  was  given  to  the  Court  of  Chancery  under  the  Merchant  Shipping  Act, 
1854  (c).  These  powers  can  still  be  exercised  by  the  Court  in  a  fit  case 
under  sect.  30  of  the  Merchant  Shipping  Act,  1894,  and  in  addition,  in  an 
Admiralty  action  a  party  who  before  the  Judicature  Act,  1878,  could  have 
obtained  from  the  Court  of  Chancery  or  at  common  law  relief  by  way  of 
injunction  can  now  obtain  the  same  relief  in  the  Admiralty  Division. 

An  application  for  an  order  under  sect.  25,  sub-sect.  8,  of  the  Judica-  Procedure  to 
ture  Act,  1873,  may  be  made  to  the  Court  on  motion  or  to  the  judge  in  ^^^^^'*^°"°' 
chambers  (d)  by  any  party  to  a  cause  or  matter.     If  the  application  be  by  mandamus, 
the  plaintiff,  it  may  be  made  either  ex  parte  or  with  notice  ;  and  if  it  be  by 
any  other  party  than  the  plaintiff,  it  may  be  made  on  notice  to  the  plaintiff, 
and,  at  any  time  after  appearance,  by  the  party  making  the  application  («). 

The  exercise  of  the  jurisdiction  possessed  by  the  Court  to  restrain  by 
injunction  wrongful  acts  or  breaches  of  contract  is,  moreover,  regulated  by 
Order  L.,  rule  12  (668),  of  the  Rules  of  the  Supreme  Court,  1883.  That 
rule  provides  that  in  any  cause  or  matter  in  which  an  injunction  has  been 
or  might  have  been  claimed,  the  plaintiff  may,  before  or  after  judgment, 
apply  for  an  injunction  to  restrain  the  defendant  or  respondent  from  the 
repetition  or  continuance  of  the  wrongful  act  or  breach  of  contract  com- 
plained of,  or  from  the  commission  of  any  injury  or  breach  of  contract  of  a 
like  kind  relating  to  the  same  property  or  right,  or  arising  out  of  the  same 
contract ;  and  the  Court  or  a  judge  may  grant  the  injunction  either  upon 
or  without  terms,  as  may  be  just  (/). 

Under  the  present  practice  writs  of  injunction  or  mandamus  are  not  Efteot  of 
issued  in  actions,  but  an  injunction  is  by  judgment  or  order,  which  has  now  P*"^^  ^^? 
the  same  effect  as  a  writ  of  injunction  or  a  writ  of  mandamus  had  before  mandamus, 
the  passing  of  the  Judicature  Act,  1873  {g).    Order  XLII.,  rule,30  (608), 
of  the  Rules  of  Court  of  1883  is  as  follows :  If  a  mandamus  granted  in 
an  action  or  otherwise,  or  a  mandatory  order,  injunction,  or  judgment 


Q.  B.  D.  30,  Sir  Baliol  Brett,  M.R.  [Lord 
Esher],  said  :  **  Indiyiduallj  I  should  be 
inclined  to  hold  that  if  no  Court  had  the 
power  of  issuing  an  injunction  before  the 
Judicature  Act,  no  part  of  the  High  Court 
has  power  to  issue  such  an  injunction 
now  ;  but  it  is  not  necessary  now  to  decide 
that.  .  .  .'*  Cotton,  L.J.,  in  the  same  case 
expressed  an  opinion  that  the  section  in- 
tended to  give  the  Court,  when  dealing  with 
legal  rights  which  were  under  its  jurisdic- 
tion independently  of  the  section,  power, 
if  it  should  think  it  just  or  convenient, 
to  superadd  to  what  would  have  been  pre- 
viously the  remedy  a  remedy  by  way  of 
injunction  .  .  .  enabling  the  Court  to 
modify  the  principle  on  which   it  had 


previously  proceeded  in  granting  injunc- 
tions, so  that  where  there  is  a  legal  right 
the  Court  may,  without  being  Immpered 
by  its  old  rules,  grant  an  injunction  where 
it  is  just  and  convenient  to  do  so  for  the 

f>urp06e  of  protecting  or  asserting  the 
egal  rights  of  the  parties. 

(c)  See  mpra,  p.  35. 

Id)  The  registrar  or  assistant  registrar 
has  no  power  to  entertain  an  application 
under  the  sub-section.  Order  LiV.,  rule 
12  (745). 

(e)  Order  L.,  rule  6  (662). 

(/)  See  also  Oixler  L.,  rule  lA  ;  B.  8.  C, 
October,  18«4,  rule.  11. 

(g)  Order  L.,  rule  11  (667)  ;  Order 
LIII.,  rule  4  (722). 
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for  the  specific  performance  of  any  contract  be  not  complied  with,  the 
Gonrt  or  a  judge,  besides  or  instead  of  proceedings  against  the  disobedient 
party  for  contempt,  may  direct  that  the  act  required  to  be  done  may  be 
done  so  far  as  practicable  by  the  party  by  whom  the  judgment  or  order 
has  been  obtained,  or  some  other  person  appointed  by  the  Gonrt  or  jndge, 
at  the  cost  of  the  disobedient  party,  and  upon  the  act  being  done,  the 
expenses  incurred  may  be  ascertained  in  such  manner  as  the  Court  or  a 
judge  may  direct,  and  execution  may  issue  for  the  amount  so  ascertained, 
and  costs.  Apparently  doubts  arose  whether  the  High  Court  of  Justice 
possessed  the  jurisdiction  for  the  exercise  of  which  this  rule  provided,  and 
accordingly  in  1884  the  jurisdiction  in  question  was  expressly  conferred  on 
the  Court  by  the  14th  section  of  the  Judicature  Act,  1884  (h). 

Under  the  powers  conferred  by  the  8th  sub-section  of  the  25th  section 
of  the  Judicature  Act,  1873  (»),  the  Court,  in  a  case  where  an  action  of 
co-ownership  had  been  instituted  on  behalf  of  the  owner  of  a  moiety  of  a 
British  vessel  against  the  vessel,  and  the  suit  was  defended  by  the  owner 
of  the  other  moiety  of  the  vessel,  appointed  a  receiver  to  collect  and  get 
in  all  outstanding  debts  and  liabilities  for  general  average  contribution, 
freight,  or  claims  for  general  or  particular  average  on  policies  of  insurance 
on  the  vessel,  her  freight  or  cargo,  and  all  other  moneys  due  to  the  owners 
of  the  barque  {k). 

The  jurisdiction  of  the  Court  in  Admiralty  actions  in  rem  to  sell,  before 
the  hearing,  property  under  arrest,  wherever  in  the  opinion  of  the  Court 
a  sale  ought  to  take  place  at  once,  and  the  power  derived  from  the 
18th  section  of  the  Admiralty  Court  Aet,  1861,  of  ordering  inspection  of 
ships  or  other  personal  or  real  property  in  causes  where  such  an  inspection 
is  material  to  the  issues  raised  in  any  Admiralty  action,  have  been  already 
noticed  (Z).  The  mode  and  manner  in  which  the  general  jurisdiction  of 
the  Court  to  make  orders  for  the  sale  of  any  goods,  wares,  or  merchandise 
which  in  the  opinion  of  the  Court  or  a  judge  ought  to  be  sold,  and  for  the 
detention,  preservation,  interim  custody,  or  inspection  of  any  property  or 
thing,  the  subject  of  any  cause  or  matter,  or  as  to  which  any  question  may 
arise  therein,  is  provided  for  by  Order  L.,  rules  1  to  4  (657 — 660),  of  the 
Rules  of  Court  now  in  force. 

Of  these  Rules  Order  L.,  rule  1  (657),  provides  that  when  by  any  con- 


(/t)  47  &  48  Vict.  c.  61.  See  Howarth 
Y.BouHirth,  11  P.  D.  68. 

(i)  See  supra^  p.  488. 

(A)  TJte  Anipthill,  6  P.  D.  224.  Appli- 
cations for  the  appointment  of  receivers 
are,  however,  seldom  made  in  Admiralty 
actions.  The  practice  laid  down  bj  the 
Rules  of  1883  with  respect  to  receivers  is 
contained  in  Order  L.,  rules  16 — 22  (672— 
678).  See  also  The  AnglO'Italian  Bank 
V.  Datxea^  9  Ch.  D.  276  ;  In  re  Prytherch^ 
42  Ch.  D.  690.  These  rules,  however, 
seem  more  especially  applicable  to 
receivers  appointed  in  actions  in  the 
Chancery  Division  ;  and  in  case  of  the  ap- 
pointment of  a  receiver  in  an  Admiralty 
action  the  practice  laid  down  in  Order  L. 
would  probably  be  varied  in  some  respects. 


(See  the  minute  of  the  Order  on  the  appli- 
cation to  appoint  a  receiver  in  the  case  of 
The  AmpthUl,  6  P.  D.  at  p.  226.)  As  to 
the  appointment  of  a  receiver  by  way  of 
equitable  execution,  see  Order  L.,rule  16a 
(R.  S.  C,  Oct.,  1884,  rule  12).  See  Holmes 
V.  MUUige,  [1893]  1  Q.  B.  661 ;  Harris  v. 
Beauchamp,  [1894]  1  Q.  B.  801. 

(/)  Supra^  pp.  284,  446.  Order  L.» 
Rule  lA  (R.  S.  C,  Oct.,  1884,  rule  11) 
gives  power  to  the  judge,  whenever  an 
application  is  made  to  him  before  trial 
for  an  injunction  or  other  order,  if  it 
appears  to  him  that  the  matter  in  con- 
troversy could  be  conveniently  dealt  with 
by  an  early  trial,  to  make  on  certain  con- 
ditions an  order  for  such  trial  accordingly* 
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tract  a  primd  facte  case  of  liability  is  established,  and  there  is  alleged  as 
matter  of  defence  a  right  to  be  relieved  wholly  or  partially  from  such 
liability,  the  Court  or  a  judge  may  make  an  order  for  the  preservation  or 
interim  custody  of  the  subject-matter  of  the  litigation,  or  may  order  that 
the  amount  in  dispute  be  brought  into  Court  or  otherwise  secured. 

By  rule  2  (658)  of  the  same  Order,  it  is  provided  that  it  shall  be  lawful 
for  the  Court  or  a  judge,  on  the  application  of  any  party,  to  make  any 
order  for  the  sale,  by  any  person  or  persons  named  in  such  order,  and  in 
such  manner  and  on  such  terms  as  the  Court  or  judge  may  think  desirable, 
of  any  goods,  wares,  or  merchandise  which  may  be  of  a  perishable  nature 
or  likely  to  injure  from  keeping,  or  which  for  any  other  just  or  sufficient 
reason  it  may  be  desirable  to  have  sold  at  once  (m). 

By  rule  4  (660)  of  the  same  Order  it  is  provided  that  it  shall  be  lawful 
for  any  judge  by  whom  any  cause  or  matter  is  heard  or  tried,  with  or 
without  a  jury,  or  before  whom  any  cause  or  matter  is  brought  by  way  of 
appeal,  to  inspect  any  property  or  thing  concerning  which  any  question 
may  arise  therein ;  and  Order  L.,  rule  8  (659),  is  as  follows :  It  shall  be 
lawful  for  the  Court  or  a  judge,  upon  the  application  of  any  party  to  a 
cause  or  matter,  and  upon  such  terms  as  may  be  just,  to  make  any  order 
for  the  detention,  preservation,  or  inspection  of  any  property  or  thing, 
being  the  subject  of  such  cause  or  matter,  or  as  to  which  any  question  may 
arise  therein,  and  for  all  or  any  of  the  purposes  aforesaid  to  authorize  any 
person  to  enter  upon  or  into  any  land  or  building  in  the  possession  of  any 
party  to  such  cause  or  matter,  and  for  all  or  any  of  the  purposes  aforesaid 
to  authorize  any  samples  to  be  taken,  or  any  observation  to  be  made  or 
experiment  to  be  tried,  which  may  be  necessary  or  expedient  for  the 
purpose  of  obtaining  full  information  or  evidence  (m). 

An  application  for  an  order  under  the  first  of  the  above  rules  may  be 
made  by  the  plaintiff  at  any  time  after  his  right  thereto  appears  from  the 
pleadings,  or  if  there  are  no  pleadings  is  made  to  appear  by  affidavit  or 
otherwise  to  the  satisfection  of  the  Court  or  a  judge  {n).  Any  party  to  a 
cause  or  matter  may  apply  for  an  order  under  the  second  and  third  of  the 
above  rules  (Order  L.,  rules  2,  3  (658,  659)).  If  the  application  be  by 
the  plaintiff,  it  may  be  made  after  notice  to  the  defendant  at  any  time 
after  the  issue  of  the  writ  of  summons,  and  if  it  be  by  any  other  party, 
then  on  notice  to  the  plaintiff  and  at  any  time  after  the  party  making 
the  application  has  appeared  in  the  action  {o). 


(m)  As  to  the  construction  of  this  rule, 
see  Lumb  v.  JBeaunwnt^  27  Ch.  D.  366. 

ill)  Order  L.,  rule  7  (663). 

(o)  Order  L.,  rule  6  (662^.  As  to  orders 
to  set  aside  proceedings  for  irregularity, 
see  Order  LXX.  Provisions  with  respect 
to  interpleader  orders  are  contained  in 
Order  LVII.  As  to  the  powers  of  the 
Court  to  adjudicate  upon  claims  to  goods 
or  chattels  taken  in  execution  under  the 
process  of  the  Court  in  Admiralty 
actions,  see  the  Admiralty  Court  Act, 
1861,  s.  16 ;  and  supra,  p.  469.  It  is 
provided  by  the  6th  section  of  the  Debtors 
Act,  1869  (32  &  33  Vict.  c.  62),  that  where 
the  plaintiff  in  any  action  in  any  of  Her 


Majesty's  superior  Courts  of  law  at  West- 
minster hi  which,  if  hrmigJU  before  the 
coinnteru^ement  of  that  Act,  the  defendant 
wffiild  hare  been  liable  to  arrest,  proves  at 
any  time  before  final  judgment  by  evi- 
dence on  oath,  to  the  satisfaction  of  a 
judge  of  one  of  the  Courts,  that  the  plain- 
tiff has  good  cause  of  action  against  the 
defendant  to  the  amount  of  50/.  ot  up- 
wards and  that  there  is  probable  cause 
for  believing  that  the  defendant  is  about 
to  quit  England  unless  he  be  apprehended, 
and  that  the  absence  of  the  defendants 
from  England  will  materially  prejudice 
the  plaintiff  in  the  prosecution  of  his 
action,  such  judge  may  in  the  prescribed 
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Prohibition  to       A  judge  of  the  Probate,  Admiralty,  and  Divorce  Division  has  the  same 

a  County 


jurisdiction. 


Court  havine    jnrisdiction  to  grant  a  prohibition  to  a  County  Court-  as  any  other  of  the 
Admiralty        judges  of  the  High  Court  of  Justice  has,  and  this  jun'sdiction  will  be 

exercised  by  the  judge  sitting  in  Admiralty  where  the  prohibition  applied 
for  is  sought  to  be  obtained  against  the  judge  of  a  County  Court  having 
Admiralty  jurisdiction  on  the  ground  that  he  has  exceeded  the  jurisdiction 
conferred  on  him  by  the  County  Courts  Admiralty  Jurisdiction  Acts, 
1868  and  1869  (p). 


manner  order  such  defendant  to  be 
arrested  and  imprisoned  for  a  period  not 
exceeding  six  months,  unless  and  until  he 
has  sooner  given  the  prescribed  security, 
not  exceeding  the  amount  claimed  in  the 
action,  that  he  will  not  go  out  of  England 
without  the  leave  of  the  Court.  The 
same  section  further  provides  "  that  where 
the  action  is  for  a  penalty  or  sum  in  the 
nature  of  a  penalty  other  than  a  penalty 
in  respect  of  any  contract,  it  shall  not  be 
necessary  to  prove  that  the  absence  of  the 
defendant  from  England  wiU  materially 
prejudice  the  plaintiff  in  the  prosecution 
of  his  action,  and  the  security  given 
(instead  of  being  that  the  defendant  will 
not  go  out  of  England)  shall  be  to  the 
effect  that  any  sum  recovered  against  the 
defendant  in  the  action  shall  be  paid,  or 
that  the  defendant  shall  be  rendered  to 
prison."  It  is  to  be  observed  that  this 
provision  only  applies  in  cases  where 
before  1869  the  defendant  was  liable  to 
arrest  on  mesne  process.     There  is  no 


instance  known  of  the  arrest  of  a  defen- 
dant in  an  Admiralty  action  since  1780 
{The  Claray  Swa.  1),  and  it  therefore 
seems  doubtful,  notwithstanding  the  pro- 
visions of  sect.  76  of  the  Judicature  Act, 
1873,  whether  sect.  6  of  the  Debtors  Act, 
1869,  applies  in  Admiralty  actions.  Order 
LIIl.  contains  provisions  respecting 
actions  in  which  the  plaintiff  cLums  a 
mandamus  ;  but  as  these  provisions  seem 
to  have  no  application  to  Admiralty  causes 
or  matters,  it  has  not  been  considered 
necessary  further  to  refer  to  them.  As  to 
the  power  of  the  Court  to  impound  docu- 
ments and  make  orders  with  respect  to 
them,  see  Order  XLII.,rule  33a(B.S.C., 
June,  1891,  rule  1  ;  June,  1892,  rule  1 ; 
Statutory  Bules  and  Orders,  1892,  p.  905)  ; 
Order  XLIl.,  rule  33b  (B.  S.  C,  March, 
1896,  rule  1). 

ip)  The  Becepta,  [1893]  P.  255,  at 
p.  262 ;  The  Ruby,  n898j  P.  59.  See 
Order  LIX.,  rule  8a  (R.  S.  C,  Dec,  1888, 
rule  13). 


CHAPTER    XIX. 


ATTACHMENT  AND  COMMITTAL. 


Attachment  was  the  process  in  the  Court  of  Admiralty  by  which  Attachment, 
persons  were  punished  who  were  guilty  of  contempt  of  Court.  It  was, 
previously  to  1869,  the  only  compulsory  process  ever  resorted  to  in  practice 
in  the  Court  of  Admiralty  (a),  and  it  was  used  to  enforce  compliance  with 
the  decrees  and  orders  of  the  Court  as  well  as  to  uphold  the  authority  of 
the  Court.  The  power  of  the  Court  of  Admiralty  to  enfprce  by  attachment 
judgments  or  orders  for  the  payment  of  money  was,  in  the  year  1869, 
curtailed  by  the  32  &  83  Vict.  c.  62.  That  Act,  which  is  entitled  The  Restrictions 
Debtors  Act,  1869,  enacts,  in  sect.  4,  that,  with  the  exceptions  in  that  Act  ^^btow  Acts 
thereafter  mentioned,  no  person  shall,  after  the  commencement  of  that  iS69  and 
Act  {h)y  be  arrested  or  imprisoned  for  making  default  in  payment  of  a  sum  ^^^®* 
of  money,  but  excepts  from  the  provision  of  the  enactment,  inter  alia^ — 
1.  Default  in  payment  of  a  penalty  or  sum  in  the  nature  of  a  penalty  other 
than  a  penalty  in  respect  of  any  contract.  2.  Default  in  payment  of  any 
sum  recoverable  summarily  before  a  justice  or  justices  of  the  peace. 
8.  Default  by  a  trustee  or  person  acting  in  a  fiduciary  capacity  and  ordered 
to  pay  by  a  Court  of  Equity  any  sum  in  his  possession  or  under  his  control. 
4.  Default  by  a  solicitor  in  payment  of  costs  when  ordered  to  pay  costs  for 
misconduct  as  such,  or  in  payment  of  a  sum  of  money  when  ordered  to  pay 
the  same  in  his  character  of  an  officer  of  the  Court  making  the  order  {c) ; 
and  (lastly),  Default  in  payment  of  sums  in  respect  of  the  payment  of  which 
orders  are  in  that  Act  authorized  to  be  made  (r).  The  same  section  further 
provides  that  no  person  shall  be  imprisoned  in  any  case  excepted  firom  the 
operation  of  the  section  for  a  longer  period  than  one  year  (aT),  and  that 
nothing  in  the  section  shall  alter  the  effect  of  any  judgment  or  order  of  any 
Court  for  payment  of  money,  except  as  regards  the  arrest  and  imprisonment 
of  the  person  making  default  in  paying  such  money.  With  respect  to  the 
exceptions  3  and  4  above  mentioned,  sect.  1  of  the  Debtors  Act,  1878  (a), 


(a)  The  provisions  of  the  15th  section 
of  Uie  Admiralty  Court  Act,  1861,  were 
very  seldom  resorted  to  before  the  pass- 
ing of  the  Judicature  Act,  1873.  See 
The  Freedom,  L.  R.  3  A.  Jc  E.  495.  As  to 
the  powers  of  the  Court  under  the  present 
practice  to  enf6rce  its  judgments  and 
orders  in  certain  cases  against  property 
not  under  arrest,  which  have  been  already 
noticed,  see  supra,  pp.  309,  339,  480,  481. 

(b)  January  1,  1870. 

(c)  The  provisions  of  the  Debtors  Act, 
1869,  and  the  Bankruptcy  Act,  1883,  pro- 
viding in  certain  case5  for  the  committal 


of  judgment  debtors  to  prison  for  a  term 
of  six  weeks,  or  until  payment  of  the 
judgment  debt,  are  noticed  v^fra,  p.  497. 

(d)  Order  XLII.,  rule  25  (603),  pro- 
vides that  an  order  of  commitment  under 
the  Debtors  Act,  1869,  shall  bear  date  on 
the  day  on  which  such  order  was  made, 
and  shall  continue  in  force  for  one  year 
from  such  date  and  no  longer ;  but  may 
be  renewed  in  the  manner  provided  for 
writs  of  execution  by  rule  20(598)  of 
Order  XLII. 

(O  41  &  42  Vict.  c.  54,  which  is  to  be 
construed  ns  one  with  the  Debtors  Act, 
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provides  that  in  any  case  coming  within  such  exceptions,  or  either  of 
them,  any  Court  or  judge  making  the  order  for  payment,  or  having 
jurisdiction  in  the  action  or  proceeding  in  which  the  order  for  payment  is 
made,  may  inquire  into  the  case,  and  (subject  to  the  provisoes  contained  in 
the  said  section)  may  grant  or  refuse,  either  absolutely  or  on  terms,  any 
application  for  a  writ  of  attachment  or  other  process  of  arrest  or  imprison- 
ment, and  any  application  to  stay  the  operation  of  any  such  writ,  proceas, 
or  order,  or  for  discharge  for  arrest  or  imprisonment  thereunder  (/). 

The  use  of  the  process  of  attachment  in  Admiralty  actions,  though 
restricted  in  the  manner  just  mentioned  by  the  Debtors  Acts,  1869  (g) 
and  1878  (A),  has  not  been  interfered  with  either  by  the  Judicature  Acts 
or  the  Rules  of  Court  now  in  force :  Order  XLIL,  rule  8  (581),  of  the  Rules 
of  Court  of  1883  expressly  providing  that  a  judgment  (i)  for  the  recovery 
by  or  payment  to  any  person  of  money  may  be  enforced  by  any  of  the 
modes  by  which  a  judgment  or  decree  for  the  payment  of  money  of  any 
Court  whose  jurisdiction  is  transferred  by  the  Judicature  Act  might  have 
been  enforced  at  the  time  of  the  passing  thereof;  and  Order  LXXII., 
rule  2  (1044),  providing  generally  that  where  no  other  provision  is  made 
by  the  Judicature  Acts  or  the  Rules  of  1883,  the  old  procedure  and 
practice  in  force  at  the  time  of  the  commeucement  of  those  Rules  is  to 
remain  in  force  (.;). 

Under  the  practice  now  in  force,  where  a  person  against  whom  an  order 
of  the  Court  having  the  force  of  a  monition,  or  in  the  nature  of  an 
injunction  or  mandamus  (^),  has  been  issued  neglects  after  due  service  of 
the  order  to  obey  the  order,  obedience  may,  subject  to  the  above-mentioned 
provisions  of  the  Debtors  Act,  1869,  be  enforced  by  attachment.  In  order 
to  enforce  obedience  to  an  order  by  attachment,  the  order,  with  the  usual 
rertifimte  of  service  indorsed  on  it  if  the  order  has  been  served  by  the 
marshal,  or  accompanied  by  an  affidavit  of  due  service  if  the  order  has  been 
served  by  the  solicitor  or  his  clerk,  should  be  filed  in  the  registry  or 
district  registry  where  the  action  is  proceeding  (I).    An  affidavit  that  the 


1869.  As  to  the  meaning  and  effect  of 
the  provisions  of  these  Acts  generally,  see 
MarrU  v.  Ingram,  13  Ch.  D.  338. 

(/)  As  to  the  exercise  of  the  Court's 
discretion  under  this  Act,  see  Be  Smithy 
[1893]  2  Ch.  1. 

(^)  32  &  33  Vict.  c.  62. 

(/a)  See  supra, 

(i)  By  sect.  100  of  the  Judicature  Act, 
1873,  and  Order  LXXL,  rule  1  (1041),  of 
the  Rules  of  1883,  judgment  is  defined  as 
including  decree.  See  also  Order  XLll., 
rule  24  (602). 

(J)  See  also  the  Judicature  Act,  1876, 
8.  21  ;  Order  XLII.,  rule  4  (582),  allowing 
a  judgment  for  payment  of  money  into 
Court  to  be  enforced  by  attachment  in 
cases  in  which  attachment  is  authorized 
by  law  (Be  Oreer,  [1896]  2  Cb.  217)  ; 
Order  XLII.,  rule  7  (686),  enabling  judg- 
ments requiring  any  person  to  do  any 
act  other  than  the  payment  of  money,  or 
to  abstain  from  doing  anything,  to  be 
enforced  by  a  writ  of  attachment  or  by 
conmiittal ;  Order  XLII.,  rule  28  (606), 


preserving  from  being  curtailed  by  the 
provisions  of  Order  XLII.  the  rights  of 
enforcing  and  giving  effect  to  judgments 
in  use  previously  to  the  Judicature  Acts ; 
and  Order  XXXI.,  rule  21  (363),  render- 
ing a  person  failing  to  comply  with  an 
order  to  answer  interrogatories  or  for  dis- 
covery or  inspection  of  documents  liable 
to  attachment. 

(*)  See  supra^  pp.  486—490. 

(0  It  seems  to  be  very  doubtful  whether 
the  Court  of  Admiralty  would  under  any 
circumstances  grant  an  attachment  against 
a  person  for  contempt  in  not  having 
obeyed  a  monition  where  the  monition 
had  not  been  personally  served.  See  the 
Admiralty  Court  Act,  186l,s.  20,  repealed 
by  44  &  45  Vict.  c.  69,  subject  to  the 
qualifications  and  exceptions  contained 
in  the  repealing  Act.  The  Admiralty 
Court  Rules  of  1869  (170)  provided  for 
substituted  service  of  a  citation  in  per- 
Mnam  only.  As  to  the  practice  at 
common  law,  see  the  case  of  Birkd  v. 
Holms,  4  Dowl.  656.    Patteson,  J.,  there 
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order  has  not  been  obeyed  should  also  be  filed.  With  the  documents 
the  usual  minute  should  be  filed.  A  stamp  of  5^.  should  in  London, 
Liverpool  and  Manchester  causes  be  impressed  on,  or  affixed  to,  the  minute 
for  every  document  or  instrument  filed  other  than  an  exhibit  or  any 
instrument  or  document  previously  issued  from  the  registry  or  the  marshal's 
office  (m).  An  application  may  then  be  made  to  the  Court  on  motion  for 
an  attachment  (n). 

Where  persons  interfere  with  property  under  the  arrest  of  the  Court  (o),  Attachment 
where  they  refuse  obedience  to  a  release  of  property  from  arrest  (;?),  where  cases, 
witnesses  wilfully  absent  themselves  after  having  been  duly  subpoenaed  (q)^ 
where  a  party  in  an  action  fails  to  comply  with  any  order  to  answer 
interrogatories,  or  for  discovery  or  inspection  of  documents  (r),  the  Court 
may,  on  application  being  made  by  any  person  aggrieved  on  motion, 
supported  by  affidavits  of  the  facts  of  the  case  and  the  grounds  of  the 
application  («),  order  an  attachment  to  issue  against  the  person  offending  (/). 
So  also  a  solicitor  not  entering  an  appearance  or  putting  in  bail,  or  paying 
money  into  Court  in  lieu  of  bail,  in  an  Admiralty  action  in  r&m,  in 
pursuance  of  his  written  undertaking  so  to  do,  is  liable  to  an  attachment  {u). 
Where  bail  have  neglected  to  pay  the  amount  for  which  they  have  rendered 


said :  "  I  know  that  some  time  since  cases 
were  decided  in  which  it  was  held  that 
strictly  personal  service  was  unnecessary 
where  it  was  clear  that  the  defendant 
was  keeping  out  of  the  way  to  avoid 
being  served.  They  have,  however,  been 
since  considered,  and  it  has  been  decided 
that  the  service  must  be  strictly  per- 
sonal" See  Order  XLI.,  rule  5  (573) ; 
Order  XLIV.,  rule  2  (622)  ;  Order  LXVII., 
rule  4  (1015). 

(m)  The  stamps  so  payable  in  a  case 
where  the  attachment  has  been  served 
by  the  solicitor  or  his  clerk  would  there- 
fore be  6*.  for  filing  the  affidavit  of  service, 
and  5#.  for  filing  the  affidavit  aUeging 
disobedience  to  the  monition. 

(«)  Order  XLIV.,  rule  1  (620^  provides 
that  a  writ  of  attachment  shall  nave  the 
same  effect  as  a  writ  of  attachment  issued 
out  of  the  Chancery  Division  has  hereto- 
fore had.  The  provisions  of  this  nile  seem 
more  especially  applicable  to  the  writ  of 
attachment  issued  out  of  the  Central  Office 
in  substitution  for  the  writ  of  attachment 
formerly  issued  out  of  the  King's 
Bench  or  out  of  the  High  Court  of  Chan- 
cery, and  do  not,  it  is  apprehended,  alter 
the  effect  of  the  process  of  attachment  by 
which  the  orders  of  the  Admiralty  Division 
may  still  be  enforced  under  Order  XLII., 
rules  3,  28  (581,  606). 

((;)  The  Petrel.  3  Hagg.  299  ;  The 
WMtnwreland,  4  No.  Ca.  178  ;  The  Ear- 
monie,  1  W.  Rob.  179  \  The  Bure,  14  Jur. 
112S;  The  Mathesit,  2  W.  Rob.  286  ;  Tfie 
Armenian^  Adm.  Court  (6801),  March  17, 
20, 1874  ;  The  Olenvtore,  Shipping  Gazette 
Summary  for  1890,  pp.  106, 186  [in  which 
last  case  the  writ  of  attachment  was 
apparently  ordered  to  issue,  but  to  lie  in 
the  office  for  a  month  and  the  contempt  of 


Court  to  be  purged  if  the  parties  in  con- 
tempt paid  fines  and  the  costs  incurred]. 
See  StaiujoooSt  Case,  Stewart,  Vice-Adm. 
Reports  (Halifax),  p.  123  ;  The  Cbsmek, 
lb.  p.  519 ;  T/te  Friendjt,  Stuart,  Vice- 
Adm.  Reports  (Lower  Canada),  vol.  1, 
p.  72 ;  Tlie  Delta,  2b.  207 ;  and  Order 
XLII.,  rule  28(606). 

(»)  ThsTowan, 8  Jur. 228  ;  The Tritonia, 
5  No.  Ca.  112. 

iqy  TJie  Victor,  cited  Pritchard's  Ad- 
miralty  Digest,  vol.  ii.  1625.  See  Order 
XXXVII.,  rule  8  (490). 

(r)  Order  XXXI.,  rule  21  (363).  See 
Hampden  v.  Wallis,  26  Ch.  D.  746. 

(*)  Order  LIL,  rule  4  (699).  Copies  of 
the  affidavit  must  be  served  with  the 
notice  of  motion.  Etatts  v.  Evans,  67 
L.  T.  719  ;  lb. 

(f)  As  the  application  for  an  attach- 
ment had  to  be  made  by  motion,  and  as 
of  course  due  notice  of  the  motion  was 
given  to  the  offending  person,  and  he 
therefore  had  the  opportunity  of  showing 
cause  in  the  first  instance,  the  Court  of 
Admiralty  would,  under  the  practice 
under  the  Admiralty  Court  Rules  of  1859. 
in  cases  where  it  saw  fit,  at  once  make 
the  order  absolute.  And  now  by  Order 
LII.,  rule  2  (697),  it  is  expressly  pro- 
vided that  no  motion  or  application  for  a 
rule  nisi  or  an  order  to  show  cause  shall 
hereafter  be  made  in  any  action  or  .  ... 
for  attachment.  As  to  the  practice  before 
1859,  see  Ship  Unknown,  1  C.  Rob.  331 ;  TJie 
Westmoreland,  4  No.  of  C.  173  ;  The  Bure, 
14  Jur.  1123. 

(«)  Order  XII.,  rule  18  (88).  A  solicitor 
will  not  be  attached  under  this  rule  for 
not  entering  an  appearance  unless  he  has 
expressly  undertaken  to  enter  an  appear- 
ance.    The  Anna  and  Bertha,  7  Asp.  31. 
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Issue  of  the 
attachment 
from  the 
registry. 


Execution  of 
the  attach- 
ment. 


Release  of 
the  person 
attached. 


themselves  liable,  it  seems  open  to  question  whether,  notwithstanding  the 
provisions  of  the  Debtors  Acts,  they  are  not  liable  to  be  attached  (x). 

Where  the  Ooart  has  ordered  an  attachment  to  be  issaed,  the  solicitor  of 
the  party  on  whose  application  the  order  has  been  made  shoald  file  in  the 
registry  or  district  ree^istry  where  the  action  is  proceeding  a  prctcipe  for  an 
attachmmt  (y),  A  Court  fee  of  lbs.  {z)  in  respect  of  the  prcecipe  (a)  should 
be  handed  into  the  registry  or  district  registry  at  the  same  time.  The 
attachment  will  then  forthwith  be  prepared  in  the  registry  or  district 
registry.  The  attachment  is  issued  under  the  seal  of  the  Court ;  it  is 
directed  to  all  and  singular  justices  of  the  peace,  mayors,  bailiffs,  marshals, 
constables,  and  to  all  officers  and  ministers  of  the  Crown,  and  commands 
them  to  arrest  the  person  against  whom  the  attachment  is  issued,  and  to 
keep  him  under  arrest  until  farther  orders  from  the  Coart.  A  warrant  of 
commitment  is  indorsed  on  the  attachment  and  signed  by  the  judge  {h). 
The  warrant  is  directed  generally  to  the  keepers  of  all  common  gaols  or 
prisons,  so  that  the  offender,  when  he  is  arrested,  may  be  lodged  in  the 
nearest  common  gaol  {c). 

The  attachment  may  be  executed  by  the  marshal,  or  any  sheriff*s  officer, 
or  any  peace  officer.  If  the  attachment  is  to  be  executed  in  London,  it  is 
usual  to  have  it  executed  by  the  marshal  {d)  ;  if  it  is  to  be  executed  in  the 
country,  it  is  usual  to  have  it  executed  by  a  sheriff's  officer  or  by  a  police- 
constable.  An  attachment  cannot  be  executed  on  a  Sunday,  Good  Friday, 
or  Christinas  Day  («). 

Where  the  attachment  has  issued  for  the  non-payment  of  money  in  a  case 
within  the  exceptions  in  the  4th  section  of  the  Debtors  Act,  1869,  the 
imprisonment  of  the  person  attached  can  in  no  case  last  longer  than  a 
year  (/).  In  other  cases  the  person  attached  remains  in  prison  till  he  has 
purged  his  contempt,  or  until  the  Court  sees  fit  to  order  his  release.  In 
general  a  person  attached  may  be  released  by  order  of  the  Court  on  such 
conditions  as  the  Court  may  think  proper  when  enough  has  been  done  to 
assert  the  authority  of  the  kw  {g) ;  but  where  a  person  has  been  attached 
for  the  non-payment  of  money  within  the  exceptions  contained  in  the 
Debtors  Act,  1869  (A),  it  is  doubtful  whether  the  Court  has  the  power,  so 
long  as  the  money  remains  unpaid,  to  order  his  discharge  before  a  year  has 


(jr)  See  Tinnv^ki  v.  Smart,  10  P.  D. 
184;  Lyncfi  v.  Li/ncU,  10  P.  D.  183; 
»upra,  p.  309,  n.  (t)  ;  BateM  v.  Bates,  14 
P.  D.  17.  But  see  Buckley  v.  Crawford, 
[1893]  1  Q.  B.  106. 

(y)  Order  LXVIL,  rule  10  (1021). 

{z)  In  London  and  Liverpool  cases 
this  fee  is  payable  by  a  stamp  impressed 
on  the  precipe, 

(a)  S.  C.  Fees  Order,  January,  1884, 
No.  18. 

(h)  The  Court. wiU  sign  the  commit- 
ment of  a  person  who  has  been  legally 
arrested  in  a  foreign  country,  and 
brought  under  arrest  within  the  juris- 
diction of  the  Ck)urt.  But  when  a  person 
has  been  illegally  arrested  abroad  and 
committed,  the  Court  wiU  direct  his 
discharge.     The  Mattvetis,  2  W.  Rob.  287. 

ip)  3  &  4  Vict.  c.  66,  s.  20. 


(<2)  If  the  attachment  is  to  be  executed 
by  the  marshal,  a  pratdpe  for  service 
should  be  filed  in  the  marshal^s  office. 
In  London  and  "Liverpool  cases  a  stamp 
of  II.  for  every  person  attached  is  payable 
for  the  service.  The  stamp  or  stamps  must 
be  impressed  or  affixed  to  the  attachment. 
8.  C.  Fees  Order,  January,  1884,  No.  93. 

(e)  See  Order  LXVIL,  rule  12  (1023). 

(/)  See  supra,  p.  493 ;  and  In  re 
Edwards,  21  Ch.  D.  230. 

(ff)  The  Petrel,  3  Hagg.  299;  The 
Juno,  1  Hagg.  23,  n.  One  of  the  con- 
ditions the  Court  is  likely  to  require  is 
that  the  costs  of  the  marshal  and  the 
opposite  party  of  and  incident  to  the 
attachment  be  paid  previously  to  the  dis- 
charge. 

(A)  See  supra,  p.  493. 
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elapeed  from  the  oommencement  of  his  imprisoDnnent,  ezoept  ia  the  cases 
provided  for  by  the  Ist  section  of  the  Debtors  Act,  1878  (t). 

In  order  to  obtain  the  discharge  of  a  person  arrested  upon  an  attachment, 
a  memorial  addressed  to  the  President  of  the  Probate,  Admiralty,  and 
Divorce  Division  should  be  drawn  np,  stating  the  circumstances  of  the  case 
and  the  grounds  upon  which  the  discharge  is  prayed  (i).  This  memorial 
should  be  filed  in  the  registry,  and  at  the  same  time  there  should  be  filed 
there  a  notice  of  motion  to  supersede  the  attachment,  together  with  affidavits 
in  support  of  the  motion  verifying  the  statements  of  fact  in  the  memorial 
The  notice  of  motion  should  be  served  on  the  marshal  and  on  the  opposite 
party  in  the  suit.  If  on  the  hearing  of  the  application  the  Court  thinks  fit 
to  order  the  attachment  to  be  superseded,  and  the  person  attached  to  be 
released  from  prison,  a  notice  or  pracipe  praying  for  an  order  of  release 
should,  in  order  to  obtain  the  release  of  the  person  attached,  be  filed  in  the 
registry,  and  at  the  same  time  a  stamp  of  lbs.  on  the  notice  or  precipe  (J) 
should  be  handed  into  the  r^stry.  Thereupon  a  release  under  the  seal  of 
the  Court  will  be  issued  directed  to  the  gaoler  in  whose  custody  the 
offender  is  (jn). 

By  virtue  of  the  5th  section  of  the  Debtors  Act,  1869,  power  was  given   Ck>mmittal 
to  the  Admiralty  Court,  amongst  other  Courts,  to  commit  for  non-payment  5^1!!?^°*®'^ 
of  debts.    Sect.  5  of  this  Act(n)  provides  that,  subject  to  the  provisions  the  Debtors 
contained  in  the  Act,  and  to  rules  to  be  made  as  prescribed  by  the  10th  ^^^>  ^^^^ 
section  of  the  Act  (o),  any  Court  may  commit  to  prison  for  a  term  not 


(f)  This  section  is  set  out  mtpra, 
p.  493.  See  The  Plym,  2  W.  Rob.  346. 
By  the  3  &  4  Vict.  c.  65,  s.  21,  power  is 
given  to  the  judge  of  the  Court  to  order 
the  discharge  of  any  person  who  shall  be 
in  custody  for  contempt  of  the  Court  for 
any  cause  atker  than  for  non-payment  of 
numey^  on  such  conditions  as  to  the  judge 
shaU  seem  just ;  provided  always,  that 
the  order  for  such  discharge  shaU  not  be 
^  deemed  to  have  purged  the  original  con- 
tempt in  case  the  conditions  on  which 
such  order  shall  be  made  be  not  fulfilled. 
See  also  /&.,  s.  20. 

(k)  The  memorial  should  be  signed 
by  counsel  on  behalf  of  the  person  in 
contempt. 

(0  S.  C.  Fees  Order,  January,  1884, 
No.  13. 

(m^  If  tJie  release  is  served  by  the 
marshal,  it  would  seem  that  a  fee  of  H. 
is  payable.  S.  C.  Fees  Order,  January, 
1884,  No.  94. 

(n)  32  k  33  Vict.  c.  62. 

(o)  Rules  as  prescribed  by  sect.  10  of 
the  Act  were  made  by  the  judge  of  the 
Court  of  Admiralty,  and  were  approved 
by  the  Queen  in  Council  in  March,  1874 
(see  L.  R.  4  A.  &  E.  501).  These  rules, 
which  are  entitled  '*  Additional  Rules  for 
the  High  Court  of  Admiralty  of  England," 
so  far  as  they  relate  to  proceedings  under 
the  5th  section  of  the  Act,  are  not  annulled 
by  the  R.  8.  C.  of  1883  ;  the  Introduction 
and  Appendix  O.  of  such  Rules  only 
annulling  in  terms  **  Rules  under  the  6th 

A.P. 


section  of  the  Debtors  Act,  1869,"  a  sec- 
tion only  applicable  to  the  superior  Courts 
of  Law  and  Equity.  On  the  Ist  January, 
1884,  the  Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  came  into  force,  and  by  the 
lOSrd  and  127th  sections  of  that  Act  the 
Lord  Chancellor  obtained  power  to  make 
general  rales  under  that  Act  for  the  pur- 
pose of  carrying  into  effect  the  provisions 
of  the  Debtors  Act,  1869.  On  September 
22, 1886,  the  General  Rules  now  in  force 
were  made  by  the  Lord  Chancellor  pur- 
suant to  these  sections,  and  by  such  Rules 
it  is  provided,  inter  alia^  that  the  County 
Court  Rnles  for  the  time  being  in  force  as 
to  the  committal  of  judgment  debtors 
shall,  with  any  necessary  modifications, 
apply  to  all  Courts  exercising  jurisdiction 
under  sect.  5  of  the  Debtors  Act,  1869, 
provided  that  any  reference  therein  to 
the  Bankruptcy  Act,  1869,  shall  be  deemed 
to  extend  also  to  the  corresponding  provi- 
sions of  the  Bankruptcy  Act,  1883  (bank- 
ruptcy Rules,  1886,  rule  361  ;  Statutory 
Rules  and  Orders  Revised,  vol.  1,  p.  168). 
The  County  Court  Rules,  which  by  the 
operation  of  this  last-mentioned  rule 
apply  with  necessary  inodifications  to 
all  Courts  exercising  jurisdiction  under 
sect.  5  of  the  Debtors  Act  of  1869,  are 
principidly  contained  in  Order  XXV.  of 
the  County  Court  Rules  of  1889,  1892, 
and  1899.  These  Rules  impliedly  repeal 
the  Additional  Rules  of  the  Court  of  Ad- 
miralty of  March,  1874,  so  far  as  the  two 
sets  of  Rules  are  inconsistent  with  each 
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exceeding  six  weeks,  or  until  payment  of  the  earn  due,  any  penon  who 
makes  default  in  payment  of  any  debt  due  from  him  in  pursasnoe  of  any 
order  or  judgment  of  that  or  any  other  competent  Court ;  provided  that 
the  jurisdiction  by  this  section  given  of  committing  a  person  to  prison 
shall,  in  the  case  of  any  Court  other  than  the  superior  Courts  of  Law  and 
Equity,  be  exercised  only  by  a  judge  or  his  deputy,  and  by  an  order  made 
in  open  Court  and  showing  on  its  face  the  ground  on  which  it  is  issued  {p) ; 
and  that  such  jurisdiction  shall  only  be  exercised  where  it  is  proved  to  the 
satisfiEU)tion  of  the  Court  that  the  person  making  default  either  had  or  has 
had  since  the  date  of  the  order  or  judgment  the  means  to  pay  Ae  sum  in 
respect  of  which  he  has  made  defiEmlt,  and  has  refused  or  n^lected,  or  refuses 
or  neglects,  to  pay  the  same  (q).  The  section  further  provided  chat  the  juris- 
diction given  to  the  superior  Courts  might  be  exercised  by  a  jadge  sitting 
in  chambers  or  otherwise  in  the  prescribed  manner  ;  that  for  the  purposes 
of  the  section  any  Court  might  direct  any  debt  due  from  any  person  in  par- 
suance  of  any  judgment  or  order  of  that  or  any  other  competent  Court  to 
be  paid  by  instalments,  and  might  from  time  to  time  rescind  or  vary  snch 
order ;  and  that  no  imprisonment  under  the  section  should  operate  as  a 
satisfiEU)tion  or  extinguishment  of  any  debt  or  demand  or  cause  of  action,  or 
deprive  any  person  of  any  right  to  take  out  execution  against  the  lands, 
goods,  or  chattels  of  the  person  imprisoned,  in  the  same  manner  as  if  sodi 
imprisonment  had  not  taken  place  (r). 

After  the  passing  of  these  provisions,  and  up  to  the  coming  into  operation 
of  the  Supreme  Court  Rules  of  1883,  orders  for  commitment  under  the 
Debtors  Act,  1869,  were  occasionally  made  in  Admiralty  actions  in  the 
Court  of  Admiralty  before  its  jurisdiction  was  transferred  to  the  High 
Court  of  Justice,  and  since  that  date  in  the  Admiralty  Division.  This 
practice  was  sanctioned  by  the  Rules  of  1883  («),  but  by  the  Bankraptcj 
Act  of  1883  (t)  the  jurisdiction  of  the  London  Bankruptcy  Court  is 


other ;  but  in  cases  where  they  are 
capable  of  being  read  together,  and 
proceedings  under  the  5th  section  of 
the  Debtors  Act,  1869,  are  taken  in  Ad- 
miralty actions  in  the  Admiralty  Division, 
the  Admiralty  Court  Rules  of  1874  (which. 
Inter  alla^  provide  for  the  execution  of  the 
order  of  committal  by  the  marshal)  may 
be  still  in  force.  See  the  Judicature  Act, 
1875,  s.  11,  sub-s.  2 ;  the  Judicature  Act, 
1873,  B.  86;  Order  XLIX.,  rules  1—3 
(649—661)  ;  the  Bankruptcy  Act,  1883, 
s.  93,  sub-B.  2,  and  s.  94,  sub4.  1.  As  to 
when  the  Ck)urt  entertaining  the  applica- 
tion to  commit  has  power  to  transfer  the 
application  to  a  Ck)urt  having  bankruptcy 
jurisdiction,  see  the  Bankruptcy  Rules  of 
1890. 

^p)  The  CJourt  of  Admiralty  was  not 
one  of  the  superior  Courts  of  Law  or 
Equity. 

(if)  Proof  of  the  means  of  the  person 
making  default  may  be  given  in  such 
manner  as  the  Court  thinks  just,  and  for 
the  purpose  the  debtor  and  any  witnesses 
may  be  summoned  and  examined  on  oath 
according  to  rules  prescribed  under  the 
Act  (32  k  83  Vict.  c.  62,  s.  5).    Persons 


committed  under  this  section  by  a  sapeiior 
Court  may  be  committed  to  the  priaon  in 
which  they  would  have  been  ocoifined  if 
arrested  on  a  writ  of  capias  ad  mtitfctci- 
endunij  and  every  order  of  committal  bj 
any  superior  Court  shall,  subject  to  t^ 
prescribed  rules,  be  issued,  obeyed,  and 
executed  in  the  like  manner  as  sacb  writ. 
lb. 

(r)  Any  person  imprisoned  under  the 
section  must  be  discharged  out  of  costody 
upon  a  certificate  signed  in  the  prescribed 
manner  to  the  effect  that  be  has  satisfied 
the  debt,  or  the  instalment  of  the  debt.  io. 
respect  of  which  he  has  been  imprinoed. 
together  with  the  prescribed  costs  (if  sbt). 
Sect.  29  of  the  Act  of  1869  provides  that 
nothing  in  that  Act  contained  shaU  aiEect 
the  custom  of  foreign  attachment  ss 
exercised  by  any  competent  Court,  or  the 
proceedings  in  relation  to  such  custom. 

(0  Order  XLII.,  rule  3  (581),  aUo^inf 
judgments  or  orders  of  the  tniKfoTed 
Courts  for  the  recovery  by  or  pajmeot  to 
any  person  of  money  to  be  enfaroed  as 
heretofore. 

(0  46  &  47  Vict,  c  52.  See  also  the 
Bankruptcy  Act,  1890(53  It  64  Vict,  c  71 V 
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traosferred  to  the  High  Ooart  of  Jastice,  and  the  jarisdiction  so  transferred 
is  anigned  to  sach  Division  of  the  High  Coart,  and  to  sach  jndge  of  that 
Division,  as  the  Lord  Ohanoellor  may  direct  (u)  ;  and  by  sect.  103  of 
fcbe  same  Act  it  is  provided  that  it  shall  be  lawfnl  for  the  Lord  Ohancellor, 
by  order,  to  direct  (1)  that  the  jurisdiction  and  powers  under  sect.  5  of 
the  Debtors  Act,  1869,  now  vested  in  the  High  Court,  shall  be  assigned  to 
and  exercised  by  the  judge  to  whom  bankruptcy  business  is  assigned ;  and 
(2)  that  the  whole  or  any  part  of  the  said  jurisdiction  and  powers  shall  be 
delegated  to  and  exercised  by  the  bankruptcy  registrars  of  the  High  Oourt. 

By  an  order  made  by  the  Lord  Chancellor  under  this  section,  and  dated  Jurisdiction 
January  1,  1884,  the  jurisdiction  and  powers  vested  in  the  High  Court  of  ?^^u^^ 
Jostice  under  sect.  5  of  the  Debtors  Act,  1869,  were  assigned  to  the 
Qneen^B  Bench  Division  ;  and  by  another  order  of  the  Lord  Chancellor,  of 
the  same  date,  subsequently  amended  by  a  more  recent  order  of  the 
4th  March,  1885,  such  jurisdiction  and  power  were  assigned  to,  and  ordered 
to  be  exercised  by,  that  judge  of  that  Division  to  whom  bankruptcy  business 
was  80  assigned  (x). 


i%)  46  k  47  Vict,  a  52,  as.  93,  94. 

(«)  WiUiams*  Bankruptcy  Practice 
(ed  1898),  p.  313  ;  Statutory  Rules  and 
Olden  Beyised,  yoL  1,  pp.  106,  107.  The 
effect  of  these  provisions  of  the  Bank- 
raptcj  Act,  1883,  and  orders  made  under 
them,  seems  to  be  that,ezoept  in  cases  where 
proceedings  under  8ect.5  of  the  Debtors  Act, 
1869,  bare  been  retained  in  the  Admiralty 
Division,  under  the  provisions  of  sect.  11 
of  the  Judicature  Act,  1875,  or  have  been 
traosferred  there  under  Order  XLIX.  of 
the  B.  S.  C.  of  1883,  a  judgment  or 
ofder  for  the  payment  of  money  in  an 
Admiralty  action  can  now  no  longer 
be  enforced  by  a  committal  under  the 


5th  section  of  the  Debtors  Act  made  on 
an  application  in  the  action  before  the 
judge  sitting  in  Admiralty,  but  that  such 
committal  can  only  be  obtained  on  a  sub- 
stantive application  made  either  to  the 
judge  of  the  King's  Bench  Division  to 
whom  bankruptcy  business  has  been 
assigned,  or  to  an  inferior  Court  exercising 
jurisdiction  under  the  section.  As  to  the 
procedure  which  would  probably  have  to 
be  foUowed  if  an  application  for  com- 
mittal was  entertained  in  the  Admiralty 
Division,  see  gupra^  p.  497,  n.  (<;).  And 
as  to  the  contents  and  effect  of  the  order 
of  committal,  see  Order  XLIX.,  rule  25 
(608). 


32—2 


CHAPTER    XX. 


MOTIONS  AND  SUMMONSES. 


Motions. 


Notice  of 
motion. 


Befobb  the  Judicature  Acts  and  Rules  came  into  operation,  motioos  in 
the  Court  of  Admiralty  might  be  made  either  in  Court  or  before  the  judge 
at  chambers,  but  under  the  present  practice  motions  are  in  general  only 
made  in  Court  (a).  No  motion  can  be  made  in  Court  save  bj  counsel,  or 
by  a  party  conducting  his  cause  in  person.  A  party  intending  to  apply  by 
motion  must  prepare  a  notice  of  motion  (b).  The  notice  of  motion  should 
be  entitled  in  the  action  in  the  usual  way,  and  should  be  signed  by  the  party 
giving  it,  or  his  solicitor.  It  should  state  on  whose  behalf  the  motion  will 
be  made,  when  it  is  to  be  made,  and  whether  it  will  be  made  by  counsel  or 
the  applicant  in  person,  and  it  should  specify  the  terms  of  the  motion,  and 
whether  it  is  to  be  made  to  a  Divisional  Court  or  to  the  judge  in  Court  (r). 
Every  notice  of  motion  to  set  aside,  remit,  or  enforce  an  award,  or  for 
attachment,  or  to  strike  off  the  rolls,  must  state  in  general  terms  the  grounds 
of  the  application  (d),  and  where  an  application  is  made  to  set  aside 


(a)  With  respect  to  applications  autho- 
rized to  be  made  to  the  Court  or  a  judge 
by  the  Rules  of  1883,  it  is  provided  by 
Order  LII.,  rule  1  (696),  of  these  Rules, 
that  such  applications,  if  made  to  a 
Diyisional  Court  or  to  a  judge  in  Court, 
shall  be  made  by  motion. 

(ft)  See  infra. 

(c)  Among  the  motions  before  the 
passing  of  the  Judicature  Act,  1875, 
usually  made  in  Court  were  the  follow- 
ing :  Motions  to  confirm  a  report  of  the 
registrar — to  release  a  vessel  under  arrest 
— ^to  order  the  sale  of  property  under 
arrest — to  order  payment  out  of  proceeds 
remaining  in  the  registry  upon  the  capture 
of  piratical  vessels — ^to  make  an  oroer  as 
to  the  costs  of  a  reference  before  the 
registrar  and  merchants — to  overrule  a 
caveat — to  apportion  salvage — to  con- 
demn plaintiffs  in  costs  and  damages  for 
malicious  arrest — to  direct  defenc&nt  to 
deliver  up  possession  of  ship's  register — 
for  an  attachment — to  rescind  or  vary  the 
orders  of  the  Court.  As  to  the  power  of 
a  judge  of  the  King's  Bench  Division  to 
order  the  issue  of  a  writ  of  attachment 
when  sitting  in  chambers,  see  Salm 
Kyrhurg  v.  Pogfianski,  13  Q.  B.  D. 
218.  See  also  as  to  the  Chancery  prac- 
tice, Darh  v.  Galmmje,  39  Ch.  D.  322  :  40 
Ch.  D.  355.  As  to  the  jurisdiction  of  the 
Com:^  of  Admiralty,  and  now  of  the  High 
Court  of  Justice  sitting  in  Admiralty,  to 


vary  or  rescind  the  orders  or  decrees  made 
in  Admiralty  actions,  see  supra^  p.  449. 

(rf)  Order  LII.,  rule  4  (699).  This  is 
occasionally  done  with  advantage  in  the 
case  of  other  motions.  Order  LII., 
rule  2  (697),  provides  that  no  motion  or 
application  for  a  rule  nin  or  order  to 
show  cause  shall  hereafter  be  made  in 
any  action,  or  (a)  to  set  aside,  remit,  or 
enforce  an  award,  or  (b)  for  attachment, 
or  (c)  to  answer  the  matters  in  an  affi- 
davit, or  (d)  to  strike  off  the  rolls,  or 
(e)  against  a  sheriff  to  pay  money  levied 
under  an  execution.  Rule  3  (698)  of  the 
same  Order  provides  that  except  where 
according  to  the  practice  existing  at  the 
time  of  the  passing  of  the  principal  Act 
any  order  or  rule  might  be  made  aosolute 
ew  parte  in  the  first  instance,  and  except 
where,  notwithstanding  the  last-men- 
tioned rule,  a  motion  or  application  may 
be  made  for  an  order  to  show  cause  only, 
no  motion  shall  be  made  without  previous 
notice  to  the  parties  affected  thereby. 
But  the  Court  or  a  judge,  if  satisfied  that 
the  delay  caused  by  proceeding  in  the 
ordinary*  way  would  or  might  entail 
irreparable  or  serious  mischief,  may  make 
any  order  ex  parte  upon  such  terms  as  to 
costs  or  otherwise,  and  subject  to  such 
undertaking,  if  any,  as  the  Court  or  judge 
may  think  just ;  and  any  party  affected 
by  such  order  may  move  to  set  it  aside. 
Order  LIX.,  rule  8a  (R.  S.  C,  December' 
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pruoeedings  for  irregalarity  the  several  objections  intended  to  be  insisted 

npon  mnst  be  stated  in  the  summons  or  notice  of  motion  (a).  So  also  where 

objections  to  the  report  of  the  registrar  are  heard  on  motion,  it  is  required 

in  practice  that  the  objections  relied  on  should  be  set  out  in  the  notice  of 

motion  (/).    In  all  cases  the  notice  of  motion  and  the  affidavits  in  support 

thereof  (if  any)  must  be  filed.    In  defended  cases  a  copy  of  the  notice  of  Service  of, 

motion,  together  with  the  affidavits,  must  before  the  filing  of  the  originals  {g)  ^^  ^davits 

be  served  on  the  adverse  solicitor  (A).    Such  copy  of  the  notice  of  motion  in  sDpport. 

may  be  served  on  the  plaintifiTs  solicitor  by  leaving  it  at  the  address  given 

in  the  writ  of  summons  ;  it  may  be  served  on  the  defendant's  solicitor  by 

leaving  it  at  the  address  given  in  the  memorandum  of  appearance  (t).    In 

the  case  of  a  matter  not  commenced  by  writ  of  summons,  the  notice  may, 

if  for  the  party  commencing  the  matter,  be  left  at  the  address  given  on  the 

document  by  which  the  matter  was  commenced  (k).  After  a  copy  of  the  notice 

of  motion,  together  with  copies  of  the  affidavits,  has  been  served  on  the 

adverse  solicitor,  the  solicitor  for  the  party  on  whose  behalf  the  motion  is 

made  must,  three  days  at  least  before  the  hearing  of  the  motion,  unless  leave 

sliaU  be  given  to  the  contrary,  file  the  notice  of  motion  (Q.    If  the  action  is 

proceeding  in  London,  the  notice  of  motion  must  be  filed  in  the  principal 

rt^istry  ;  if  the  action  is  proceeding  in  a  district  registry,  the  practice  is  to 

file  the  notice  of  motion  in  that  district  registry  (m).    Monday  is  the  usual 

motion  day,  and  as  Sunday  (n)  is  not  counted  in  the  three  days,  the  notice 


1888,  rule  13),  provides  that  every  appli- 
cation for  a  prohibition  to  a  County  Coort 
other  than  an  application  by  the 
Attorney-General  shall  be  brought  by 
notice  of  motion  served  on  the  parties  to 
the  proceedings  in  the  County  Court,  or 
ftuch  of  them  as  may  not  be  applicants 
for  the  prohibition  ;  but  by  virtue  of  the 
County  Court*  Act,  1888  (51  k  62  Vict, 
c.  43),  s.  127,  an  application  for  a  writ  of 
prohibition  to  a  County  Court  may,  not- 
withstanding this  rule,  be  made  to  the 
judge  sitting  in  chambers.  King  v.  The 
Charing  Cross  Bank,  24  Q.  B.  D.  27. 

(#)  Order  LXX.,  rule  3  (1039). 

(/)  See  supra,  p.  460. 

(^)  That  is,  in  ordinary  cases,  three 
days  before  the  hearing  of  the  motion ;  see 
infra.  These  three  days  are  reckoned  ex- 
clusively of  the  first  day,  and  inclusively 
of  the  last  day.  Order  LXIV.,  rule  12  (972). 

(A)  Order  LII.,  rule  10  (705).  In  the 
case  of  motions  to  answer  the  matters  in 
an  affidavit,  or  to  strike  off  the  rolls,  the 
notice  of  motion  should,  it  seems,  be 
served  on  the  parties  not  less  than  ten 
clear  days  before  the  time  fixed  by  the 
notice  for  hearing  the  motion.  Order 
LII.,  rule  5  (700). 

(0  Order  LXVII.,  rule  2  (1013).  The 
rules  as  to  the  mode  and  manner  of  serv- 
ing notices  of  motion  are  the  same  as  the 
rules  as  to  serving  or  delivering  pleadings. 
See  siipra^  p.  342,  n.  (/*),  and  Order  LXVII. 
Substituted  service  of  a  notice  of  motion 
may  be  made  under  Order  LXVII.,  rule  6 
(1017) ;  and  where  a  person  who  is  not  a 


party  appears  either  before  the  Court  or 
in  chambers,  service  upon  the  London 
solicitor,  whether  principal  or  agent,  is 
deemed  good  service  except  in  matters 
requiring  personal  service.  /&.,  rule  8 
(1019).  Order  LII.,  rule  8  (703),  provides 
that  the  plaintiff  shall,  without  any 
special  leave,  be  at  liberty  to  serve  any 
notice  of  motion,  or  other  notice,  or  any 
petition  or  summons,  npon  any  d^endant 
who,  having  been  duly  served  with  a  writ 
of  summons  to  appear,  has  not  appeared 
within  the  time  limited  for  that  purpose. 
And  by  the  next  rule  of  the  same  Order 
the  plaintiff  may,  by  leave  of  the  Court 
or  a  judge  to  be  obtained  ew  jmrte,  serve 
any  notice  of  motion  upon  any  defen- 
dant along  with  the  writ  of  summons,  or 
at  any  time  after  service  of  the  writ  of 
summons  and  before  the  time  limited  for 
the  appearance  of  such  defendant.  See 
lb.,  rule  9  (704> 

(ik)  Order  IV.,  rule  4  (22). 

(/)  Order  LII.,  rule  10  (705); 

(;/i)  This  is  the  practice  ;  but  the  pro- 
visions of  the  Rules  of  1883  on  this  point 
are  not  clear.  See  supra,  p.  259,  n.  {a). 
Where  the  action  is  proceeding  in  the 
Liverpool  district  registry,  the  notice  of 
motion  and  the  affidavits,  having  been 
filed  at  Liverpool,  are  sent  up  to  London 
by  the  officials  of  the  Liverpool  district 
registry  before  the  hearing  of  the  motion. 

(«)  Order  LXIV.,  rules  2,  3  (962,  963). 
The  affidavit  of  service  must  state  when, 
where,  how,  and  by  whom  servioe  was 
effected.    Order  LXVII.,  rule  9  (1020). 
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of  motion  should  be  filed  on  the  Wednesday  before.  If  any  affidavits  are  to 
be  nsed  in  support  of  the  motion,  they  must  be  filed  at  the  same  time  (p) 
with  the  usual  minute.  A  Court  fee  of  5«.  is  payable  in  respect  of  the 
Default  cases,  minute  for  every  document  other  than  an  exhibit  tiled  (p).  The  proceedings 
on  motions  in  de&ult  cases  are  the  same  as  in  cases  where  a  defendant  has 
appeared,  except  that  the  notice  of  motion  and  affidavits  are  filed  without 
any  previous  service  of  a  copy  of  the  notice  of  motion  or  the  affidavits. 

The  motion  will  be  set  down  on  the  list  of  motions,  and  will  come  on  in 
its  turn  on  the  next  motion  day.  Counsel  for  the  party  moving  will  be 
heard  in  support  of  the  application  ;  counsel  for  the  adverse  party  wUl  be 
heard  to  show  cause  against  the  motion ;  and  the  oounsel  for  the  party 
moving  will  be  heard  in  reply  (q).  If  the  adverse  party  does  not  f^pear, 
the  Court,  on  proof  by  affidavit  that  the  notice  of  motion  has  been  duly 
served,  will  make  such  order  as  it  sees  fit  (r).  The  hearing  of  the  motion 
may  from  time  to  time  be  adjourned  upon  such  terms,  if  any,  as  the  Court 
shall  think  fit  (s)  ;  and  if  on  the  hearing  of  the  motion  the  Court  is  of  opinion 
that  any  person  to  whom  notice  has  not  been  given  ought  to  have  or  to  have 
had  such  notice,  the  Court  may  either  dismiss  the  motion  or  application,  or 
adjourn  the  hearing  thereof,  in  order  that  such  notice  may  be  given  upon 
such  terms,  if  any,  as  the  Court  may  think  fit  to  impose  (/).  The  orders  of 
the  judge  made  on  an  application  to  him  by  way  of  motion  in  Court  or 
summons  in  chambers  can  be  enforced  in  the  same  manner  as  similar 
decrees  or  orders  made  by  him  in  Court  on  the  hearing  of  an  action  can  be 
enforced  (w). 


(p)  The  originals  miist  be  filed. 

(yy)  8.  C.  Fees  Order,  Jan.,  1884,  No. 
35.  The  Court  fees  must  in  London  and 
Liverpool  cases  be  paid  in  stamps.  Fees 
Order,  July,  1884. 

(^)  As  to  the  power  which  the  Court 
of  Admiralty  exercised  of  directing  the 
parties  to  motions  before  it  to  enter  into 
pleadings,  in  order  that  the  questions  at 
issue  between  them  might  be  brought 
before  the  Court  for  decision  in  a  more 
formal  manner  than  by  way  of  motion, 
see  supra^  p.  448. 

(r)  If  no  one  appears  in  support  of  the 
motion,  the  judge  may,  on  the  applica- 
tion of  counsel  for  the  party  servai  with 
notice  of  motion,  dismiss  the  motion  with 
costs.  Order  LXX.,  rule  1  (1037),  provides 
that  non-compliance  with  any  of  the  Rules 
of  1883,  or  with  any  rule  of  practice  for  the 
time  being  in  force,  shall  not  render  any 
proceedings  void  unless  the  Court  or  a 
]udge  shall  so  direct ;  but  such  proceed- 
ings may  be  set  aside,  either  wholly  or  in 
part,  as  irregular,  or  amended,  or  other- 
wise dealt  with  in  such  manner,  and  upon 
such  terms,  as  the  Court  or  judge  shall 
think  fit.  The  Court  has  intimated  that 
it  will  not  in  general  give  the  costs  of 
appearing  to  consent  to  a  motion  where 
the  party  appearing  is  not  in  any  way 
prejudicetl  by  the  motion.  Tlie  Achilles, 
1  Asp.  165  ;  Tiie  Hinkjield,  [1902]  P. 
42. 


(*)  Oixier  LIL,  rule  7  (702). 

(0  Order  LIL,  rule  6  (701). 

(m)  As  to  the  enforcement  of  decrees, 
judgments,  or  orders  generaUy,  see  supra, 
pp.  388, 486, 487.  The  exercise  of  the  juris- 
diction of  the  Court  of  Admiralty  to  enforce 
its  orders  as  stated  in  the  text  is  sanctioned 
by  Order  XLII^  rules  24,  28  (602,  606). 
No  demand  seems  to  have  been  necessary 
in  Admiralty  procedure  as  preliminary  to 
the  enforcement  of  the  orders  of  the 
Court  of  Admiralty  ;  but  the  necessity  of 
a  demand  where  anv  person  is,  by  any 
judgment  or  order,  directed  to  pay  any 
money,  or  to  transfer  any  personal 
property,  is  expressly  negatived  for  aU 
the  Divisions  of  the  Court  by  Order 
XLIL,  rule  1  (679).  No  order  is  neces- 
sary for  the  return  of  a  writ  ot  fieri  facias 
or  elegit,  Oixier  LIL,  rule  11  (706h  A 
Court  fee  or  stamp  of  hs.  is  payable  for 
any  order.  Fees  Order,  Jan.,  1884,  No.  66. 

A  minute  of  every  order  made  is 
entered  in  the  Minute  Book.  Order 
LXVL,  rule  9  (1011).  As  to  the  date 
when  orders  take  effect,  see  Order  LIL, 
i-ule  13  (708).  Order  LIL,  rule  14  (709), 
provides  that  where  an  order  has  been 
made  not  embodying  any  special  terms, 
nor  including  any  special  directions,  but 
simply  enlarging  time  for  taking  any  pro- 
ceeding or  doing  any  act,  or  giving  leave 
(a)  for  the  issue  of  any  writ  other  than  a 
writ  of  attachment,  (b)  for  the  amendment 


MOTIONS  AND   SUMMONSES.  503 

Applications  not  made  in  Court  are  made  to  the  jadge  in  chambers,  or  to  Summonftcs. 
the  registrar  or  assistant  registrar,  or  to  a  district  registrar  (x).  The  juris- 
diction of  the  judge  in  chambers  is  now  regulated  by  the  39th  section  of 
the  Judicature  Act,  1873.  That  section  provides,  inter  aliay  that  any  judge 
of  the  High  Court  of  Justice  may,  subject  to  any  rules  of  Court,  exercise  in  Juriadiotion 
chambers  all  or  any  part  of  the  jurisdiction  by  that  Act  vested  in  the  said  ?*  *^^  ^^^^ 
High  Court,  in  all  such  causes  and  matters,  and  in  all  such  proceedings  in 
any  causes  or  matters,  as  before  the  passing  of  this  Act  might  have  been 
heard  in  chambers  by  a  single  judge  of  any  of  the  Courts  whose  jurisdic- 
tion is  by  the  Act  transferred  to  the  said  High  Court,  or  as  may  be  directed 
or  authorized  to  be  so  heard  by  any  rules  of  Court  to  be  made  after  the 
passing  of  the  Act.  Under  the  provisions  of  this  section  either  of  the 
judges  of  the  Probate,  Divorce,  and  Admiralty  Division  in  Admiralty 
actions  is,  it  would  seem,  empowered  to  exercise  in  chambers  not  only  all 
the  jurisdiction  which  the  judge  of  the  Court  of  Admiralty  might  have 
exercised  in  chambers  before  the  1st  of  November,  1875  (y),  but  also  all 
jurisdiction  which  could  have  been  exercised  by  the  judge  of  the  Court  of 
Admiralty  in  Court  before  the  passing  of  the  Judicature  Acts,  and  which 
the  Rules  of  1883  authorize  to  be  exercised  by  a  judge  of  the  High  Court  of 
Justice  in  chambers (ir).  Whenever  the  Rules  of  1883  authorize  "the 
Court  or  a  judge  "  to  dispose  of  an  application,  the  matter  may  be  disposed 
of  in  chambers  (a).  A  prohibition  to  a  County  Court  having  Admiralty 
jurisdiction  may  be  heard  on  a  sunmions  at  chambers  (Jb). 

Every  application  for  payment  or  transfer  or  payment  out  of  Court  (c)  Procedure  to 

obtain  an 
order  in 

of  any  writ  or  pleadings,  (c)  for  the  filing  aUowed  to  inspect  the  minutes  in  that   cham(»er8. 

of  any  document,  or  (d)  for  any  act  to  be  cause  without  payment  of  any  fee.  Under 

done  by  any  officer  of  the  Court  other  the  present   practice    fees   for   searches 

than  a  solicitor,  it  shall  not  be  necessary  apparently  have  to  be  paid  in  aU  cases, 

to  draw  up  such  order  unless  the  Court  See  S.  C.  Fees  Order,  Nos.  45,  46. 

or  a  judge  shaU  otherwise  direct ;  but  the  (je)  As  to  the  powers  of  the  surrogates 

production  of  a  note  or  memorandum  of  of  the  Court  of    Admiralty,   see  tf|/><i, 

such  order,  signed  by  a  judge,  registrar,  p.  508. 

master,  chief  clerk,  or  district  registrar,  (y)  See  the  Supreme  Court  of  Judica- 

shaU  be    sufficient    authority    for   such  cature(Commencement)  Act,  1874(37^38 

enlargement  of  time,  issue,  amendment,  Vict.  c.  83),  s.  1.    In  vacation  time  either 

filing,  or  other  act.    A  direction  that  the  of  the  vacation  judges  may  exercise  in 

costs  of  such  order  shaU  be  costs  in  any  chambers  the  same  jurisdiction  as  a  judge 

cause  or  matter  shaU  not  be  deemed  a  of  the  Admiralty  Division.     Judicature 

special  direction  within  the  meaning  of  Act,  1873,  s.  28 ;  Order  LXIIL,  rule  11 

this  rule.    The  solicitor  of  the  person  on  (955),  rule  12  (956). 

whose  application  such    order   is   made  (z)  See  HUlman  v.  Maykew^  1  Ex.  D. 

shaU  forthwith  give  notice  in  writing  to  132---136  ;   Salm  Kyrhurg  v.  Pofnanski^ 

such  person  (if  any)  as  would,  if  this  rule  13  Q.  B.  D.  218  ;  32  W.  B.  752. 

had  not  been  made,  have  been  required  to  (a)  Anutell  v.  Leuer^  16  Q.  B.  D.  187  ; 

be  served  with  such  order.  Baker  v.  OakeSj  2  Q.  B.  D.  171  ;  46  L.  J. 

This  order  in  practice  has  very  little,       Q.  B.  246 ;  //*  re  B ,  [1892]  1  Ch. 

if  any,  application  in  Admiralty,  for  in  459.  at  p.  463. 

Admiralty  actions  a  minute  of  every  order  (j>)  King  v.  The  Charing  Cross  Bank, 

of  the   Court   must  be  entered  in    the  24  Q.  B.  27  ;  The  Recepta,  [1893]  P.  265. 

Minute  Book,  and  aU  duties  in  the  prin-  See  also    the    County  Court  Act,   188t$ 

cipal  registry  are  performed  in  one  office  (51  k.  52  Vict.  c.  43),  ss.  127.  128,  as  to 

under  the  immediate  superintendence  of  the  procedure  in  such  cases, 

the  registrar.    Moreover,  it  never  seems  {c)  Applications  for  payment  out   of 

to  have  been  necessary  before  the  coming  proceeds  in  Court  were,  before  the  Judi- 

into  force  of  the  Judicature  Acts  in  Ad-  cature  Acts  came  into  force,  usually  made 

miralty  suits  to  give  notice  to  the  adverse  in  Court,  and  as  on  such  applications  the 

party  of  such  orders  as  the  rule  refers  to,  rights  of  third  parties  not  before  the  Court 

the  proctors  in  any  pending  cause  being  are   often   determined,  the    practice  of 
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made  ex  parte^  and  every  other  application  made  exports  in  which  the  judge 
or  proper  officer  shall  think  fit  bo  to  require,  must  be  made  hj  summons. 
Other  applications  at  chambers  not  made  ex  parte  must  be  made  by 
summons  (d).  In  every  case  where  it  is  intend^  that  an  application  by 
summons  should  be  made,  the  party  proposing  to  take  out  the  summons,  or 
his  solicitor,  must,  in  the  first  place,  prepare  the  summons  (e).  The 
summons,  which  is  required  to  be  in  the  form  prescribed  by  the  Rules  of 
1888,  with  such  variations  as  circumstances  may  require  (/),  should  be 
entitled  in  the  action,  should  state  the  nature  of  the  application  to  be  made, 
and  when  and  on  whose  behalf  such  application  will  be  made,  and  must  be 
addressed  to  all  the  persons  on  whom  it  is  to  be  served  (g).  It  should  also 
state  whether  it  is  returnable  before  the  judge  in  chambers  (A),  or  before 
the  registrar  or  district  registrar  (»),  and  should  have  written  at  its  foot 
the  name  of  the  person,  whether  a  solicitor  for  a  party,  or  a  party  in  person 
by  whom  it  is  taken  out. 

Every  summons  in  an  Admiralty  cause  or  matter,  not  being  an  originat- 
ing summons  to  which  an  appearance  is  required  to  be  entered,  must  be 
served  on  the  parties  to  whom  it  is  addi-essed  two  clear  days  before  the 
return  thereof,  unless  in  any  case  it  is  otherwise  ordered ;  provided  that  in 
case  of  summons  for  time  only,  the  summons  may  be  served  on  the  day 
previous  to  the  return  thereof  (A;).  Before  the  summons  is  served  it  must 
be  taken  to  be  sealed  either  to  the  principal  registry  if  the  action  is  pro- 
ceeding in  London,  or  to  the  district  registry  where  the  action  is  pro- 
ceeding in  the  country  (/).  The  person  bringing  the  summons  to  be  sealed 
must  at  the  same  time  file  in  the  registry  or  district  registry  out  of  which 
he  takes  the  summons  a  copy  of  it,  stamped,  in  London,  Liverpool  and 
Manchester  cases,  with  a  Zs.  stamp  (m).  When  the  summons  is  sealed  it  is 
deemed  to  be  issued  {n),  and  may  not  be  altered  except  upon  application  at 
chambers  (0). 

The  Rules  of  Court  now  in  force  provide  for  originating  summonses  {p) 
being  issued  in  Admiralty  matters  out  of  the  Admiralty  Registry  (q)  ;  but 
as  the  provisions  therein  contained  are  not  in  practice  resorted  to  in  the 
Admiralty  Division,  it  seems  unnecessary  to  further  refer  to  them. 

Order  LIV.,  rule  9  (742),  provides  that  in  every  cause  or  matter  where 
any  pai*ty  thereto  makes  any  application  at  chambers,  either  by  way  of 
summons  or  otherwise,  he  shall  be  at  liberty  to  include  in  one  and  the 
same  application  all  matters  upon  which  he  then  desires  the  order  or 


hearing  such  applications  publicly  in  Court 
where  questions  of  priority  arise  is  still 
continued. 

id)  Order  LIV.,  rules  1, 2  (736,735).  As  to 
the  meaning  of  the  term  '^proper  officer  *^  as 
used  here,  Fee  Order  LXXL,  rule  1  (1041). 

(e)  Older  LIV.,  rule  11  (744). 

(/)  Order  HV.,  rule  10  (743). 

(^)  lb, 

(A)  Supra^  p.  603. 

(t)  As  to  a  summons  I'etumable  before 
the  registrar,  see  post^  p.  608. 

(A)  Order  LIV.,  rule  4  b.  The  rules  as  to 
service  are  the  same  as  the  rules  as  to  ser- 
vice of  notices  of  motion.  See  Order  LX  VII. 


(0  Order  LIV.,  rule  11  (744). 

(»f)  lb.  S.  C.  Fees  Order,  January, 
1884,  No.  11.  This  stamp  may  be  either 
an  impressed  stamp  or  an  adhesive  stamp. 
Fees  Order,  July,  1884. 

(n)  Order  LIV.,  rule  11  (744). 

(p)  Order  LIV.,  rule  3  (736). 

ip)  Defined  by  Order  LXXI.,  rule  lA 
(R.  S.  C,  August,  1894,  rule  11),  to  mean 
every  summons  other  than  a  summons  in 
a  pending  cause  or  matter. 

iq)  See  Order  LIV.,  rules  4b  —  4f 
CR,  S.  C,  August,  1894,  rules  3—7)  ; 
Order  LIVa.,  rules  1—4  (B.  8.  C,  Novem- 
ber, 1893,  rule  23  (1)— (4)). 
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direetiom  of  the  Ooort  or  jadge ;  and  upon  the  hearing  of  saoh  application 

it  shall  be  lawfal  for  the  Court  or  judge  to  make  any  order  and  give  any 

directions  relative  to  or  consequential  on  the  matter  of  Ruch  application 

as  maj  be  just.    Any  such  application  may,  if  the  judge  thinks  fit,  be 

adjourned  from  chambers  into  Court,  or  from  Court  into  chambers  (r). 

Further  provisions  having  the  object  of  reducing  the  number  of  separate  in  actions  not 

applications  at  chambers  in  any  cause  or  matter  are  contained  in  Order  XXX.  ^i^i^  t^e 

of  the  Rules  of  the  Supreme  Court  now  in  force  («),  which,  however,  has  no  jurisdiction 

application  to  Admiralty  actions  within  the  exclusive  jurisdiction  of  the  of  the 

High  Court  of  Admiralty  before  the  coming  into  operation  of  the  Judicature  q^^    *^ 

Acts  (Q.   The  first  rule  of  that  Order  provides,  in  sub-sect,  (a),  that.,  subject 

as  thereinafter  mentioned,  iti  every  action  a  summons  for  directions  shall 

be  taken  oat  returnable  in  four  days  (u).     Sub-sects,  (b),  (c),  (d),  and  (e) 

of  the  same  rule  of  the  same  Order  are  in  terms  as  follows  : — 

Sub-sect  (b).  Such  summons  shall  be  taken  out  after  appearance,  and 
before  the  plaintiff  takes  any  step  in  the  action  other  than  application 
for  an  injunction,  or  for  a  receiver,  or  for  summary  judgment  under 
Order  XIY.,  or  to  enter  judgment  in  default  of  defence  under 
Order  XIVII.,  rule  2  (ar). 

Sub-sect.  (c).  The  summons  shall  be  in  the  form  No.  3«  Appendix  E.,  with 
such  variations  as  circumstances  may  require,  and  shall  be  addressed  to,  and 
shall  be  served  upon,  all  such  parties  to  the  action  as  may  be  affected  thereby. 

Sub-sect.  (d).  The  rule  shall  not  apply  to  Admiralty  actions  within  trie 
meaning  of  sect.  34  of  the  Judicature  Act,  1873  (^),  or  to  actions  coming 
under  the  provisions  of  Order  XVIIIa.(0),  or  to  proceedings  commenced  by 
originating  summons. 

Sub-sect.  (e).  Where  under  Order  XVIIIa.  the  defendant  applies  for 
a  statement  of  claim,  the  judge  may  deal  with  such  application  as  if  the 
defendant  had  been  entitled  to  take  out  a  summons  for  directions. 

A  summons  for  directions  under  the  above-mentioned  rules  is  taken  out  Taking  out 
and  served  in  the  same  manner  as  any  other  summons,  but  the  copy  left  in  summons  for 
the  r^^istry  or  district  registry  is,  in  cases  where  the  action  is  proceeding 
in  London,  Liverpool  or  Manchester,  and  the  summons  is  a  summons  for 
•directions  under  Order  XXX.  of  the  Rules  of  Court  now  in  force,  stamped 
with  a  stamp  of  10^.  instead  of  with  a  3«.  stamp  (a). 

(r)  See  77ieAfrieanv,[lS9i]  P.  Hl,where 
a  summons  for  directions  as  to  the  priorities 
•of  various  claims  against  the  same  ship  was 
taken  out  and  adjourned  into  Ck)urt. 

(*)  R.  S.  C,  November,  1893,  rule  10  ; 
May.  1897,  rule  1  ;  October,  1897. 

(0  Order  XXX.,  rule  Id  (R.  S.  C, 
May,  1897).  The  Order,  therefore,  has 
no  appUoation  in  actions  in  rem, 

(u)  Rule  8  of  Order  XXX.  (R.  S.  C, 
October,  1897)  provides  that  in  any 
action  to  which  the  above  rule  (rule  1 
of  Order  XXX.)  applies,  if  the  plaintiff 
-does  not  within  fourteen  days  from  the 
entry  of  the  defendant's  appearance  take 
-out  a  summons  for  directions  under  this 
Order,  or  for  summary  judgment  under 
Order  XIX.,  the  defendant  shall  be  at 
liberty  to  apply  for  an  order  to  dismiss 


directions. 


the  action,  and  upon  such  application  the 
judge  may  either  dismiss  the  action  on 
such  terms  as  may  be  just,  or  may  deal 
with  such  application  in  all  respects  as  if 
it  were  a  summons  for  directions  under 
Order  XXX. 

(a-)  See  R.  S.  C,  October  26,  1897. 

(y)  That  is,  actions  which  would  have 
been  within  the  exclusive  cognizance  of 
the  High  Ck>urt  of  Admiralty  if  that  Act 
had  not  passed. 

(s)  Order  XVIIIa.  relates  to  trial 
without  pleadings. 

(fl)  S.  C.  Fees  Ortler,  January,  1884, 
No.  10.  Order  XXX.,  rule  2  (R.  S.  C, 
November,  1898,  rule  10,  sub-rule  (2)), 
provides  that  upon  the  hearing  of  the 
summons  the  Court  or  a  judge  shall  so 
far  as  practicable  make  such  order  as 
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Either  counsel  or  solicitors  may  be  heard  on  any  application  in  chambers, 
but  if  either  side  intend  to  appear  by  counsel  at  chambers,  wriitm  noHcs 
should  be  given  to  the  adverse  solicitor  two  days  at  least  before  the  hearing 
of  the  application  (^).  Where  a  summons  or  other  application  is  to  be 
heard  before  the  judge  in  chambers,  the  solicitors  of  the  parties  or  their 
counsel  attend  the  judge  in  chambers  at  the  time  appointed  for  hearing 
applications  in  chambers  (r),  and  the  matter  is  disposed  of  there  by  the 
judge.  Where  any  of  the  parties  to  a  summons  &il  to  attend,  whether 
upon  the  return  of  the  summons  or  at  any  time  appointed  for  the 
consideration  or  further  consideration  of  the  matter,  the  judge  may  proceed 
$x  park  if,  considering  the  nature  of  the  case,  he  think  it  expedient  so  to 
do.  No  affidavit  of  non-attendance  shall  be  required  or  allowed,  but  the 
judge  may  require  such  evidence  of  service  as  he  may  think  jviBt{d), 
Where  the  judge  has  proceeded  ex  parte,  such  proceeding  shall  not  in  any 
manuer  be  reconsidered  in  the  judge's  chambers,  unless  the  judge  shall  be 
satisfied  that  the  party  failing  to  attend  was  not  guilty  of  wilful  delay  or 
negligence  ;  and  in  such  case  the  costs  occasioned  by  his  non-attendance 
shall  be  in  the  discretion  of  the  judge,  who  may  fix  the  same  at  the  time, 
and  direct  them  to  be  paid  by  the  party  or  his  solicitor  before  he  shall  be 
permitted  to  have  such  proceeding  reconsidered,  or  make  such  other  order 
as  to  such  costs  as  he  may  think  just  (e).  Where  a  proceeding  in  chambers 
fails  by  reason  of  the  non-attendance  of  any  party,  and  the  judge  does  not 
think  it  expedient  to  proceed  ex  partej  the  judge  may  order  such  an 
amount  of  costs  (if  any)  as  he  shall  think  reasonable  to  be  paid  to  the  party 
attending  by  the  absent  party  or  by  his  solicitor  personally  (/).  When  a 
summons  is  taken  out  to  set  aside  any  process  or  proceeding  for  irregu- 
larity with  costs,  and  the  summons  is  dismissed  generally  without  any 


may  be  just  with  respect  to  all  the 
interlocutory  proceedings  to  be  taken  in 
the  action  before  the  trial,  and  as  to  the 
costs  thereof,  and  more  particularly  with 
respect  to  the  following  matters :  Plead- 
ing, particulars,  admissions,  discovery, 
interrogatories,  inspection  of  documents, 
inspection  of  real  or  personal  property, 
commissions,  examination  of  witnesses, 
place,  and  mode  of  triaL  Such  Order 
shall  be  in  the  Form  4a,  Appendix  K., 
with  such  variations  as  circumstances 
may  require.  No  affidavit  is  to  be  made 
or  used  on  the  hearing  of  the  summons 
except  by  special  oixier  of  the  Court  or  a 
judge.  lb.,  sub-rtde  (3).  On  the  hearing 
of  the  summons  any  party  to  whom  the 
summons  is  addressed  must  so  far  as 
practicable  apply  for  any  ordei*  or  direc- 
tions as  to  any  interlocutory  matter  or 
thing  in  the  action  which  he  may  desire. 
lb.,  sub-rule  (4).  Any  application  subse- 
quently to  the  original  summons  for  any 
direction  as  to  any  interlocutoiy  matter 
or  thing  by  any  party  is  to  be  made  under 
the  summons  by  two  days'  clear  notice  to 
the  other  paity  stating  the  grounds  of  the 
application.  lb.,  sub-rule  (5).  And  any 
application  by  any  party  which  might 
have  been  made  at  the  hearing  of  the 


original  summons  will,  if  granted  on  any 
subsequent  application,  be  granted  at  the 
costs  of  the  party  applying,  unless  the 
Court  or  a  judge  shall  be  of  opinion  that 
the  application  could  not  properly  have 
been  made  at  the  hearing  of  the  original 
summons.  lb.,  sub-rule  (6).  The  Court 
or  a  judge  may  order  that  evidence  of 
any  particular  foot  to  be  specified  in  the 
order  shall  be  given  by  statement  on 
oath  of  information  and  belief,  or  by  pro- 
duction of  documents  or  entries,  or  copies, 
or  otherwise  as  the  Court  or  judge  may 
direct.  Order  XXX.,  rule  7  (B.  S.  C, 
August,  1894).  See  the  Judicature  Act, 
1894  (67  &  58  Vict.  c.  16),  s.  3. 

(d)  See  Admiralty  Court  Rules,  1859, 
rule  143.  Order  LXV.,  rule  27  (1002), 
par.  16,  is  in  terms  as  follows  :  As  to 
counsel  attending  at  jndgfi^$  cfiambers,  no 
costs  shall  in  any  case  be  allowed  unless 
the  judge  certifies  it  to  be  "  a  proper  case 
for  counsel  to  attend." 

(c)  The  judge  generally  attends  to  hear 
application  in  chambers  on  Mondays, 
before  the  time  appointed  for  the  sitting 
of  the  Court. 

id)  Order  LIV.,  rule  5  (738). 

(tf)  lb.,  rule  6  (739). 

(/)  /*.,  rule  7  (740). 
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special  directioii  as  to  costs,  it  is  to  be  anderstood  as  dismissed  with 
costs  (^). 

Where  matters  in  respect  of  which  summonses  have  been  issued  are  not  Adjoom- 
disposed  of  upon  the  return  of  the  smnmons,  the  parties  must  attend  ft*om  °^^^^' 
time  to  time  without  further  summons,  at  such  time  or  times  as  may  be 
appointed  for  the  consideration  or  further  consideration  of  the  matter  (h). 
Under  the  pi'esent  practice  a  party  taking  out  a  summons  for  directions 
frequently  includes  in  the  matters  in  respect  of  which  the  summons 
is  taken  out  liberty  to  apply  for  further  directions.  Where  this  is  the 
case  an  order  will  be  usually  made  on  the  return  of  the  summons  (e), 
after  the  matters  as  to  which  the  parties  desire  the  immediate  direction 
of  the  Court  or  judge  have  been  disposed  of,  that  either  party 
shall  be  at  liberty,  without  further  summons,  to  apply  for  further 
directions,  upon  two  clear  days'  notice  in  writing  being  served  on  the 
adverse  party,  and  filed  in  the  registry  or  district  registry  where  the  action 
is  proceeding  (k). 

Appeals  from  orders  made  by  the  judge  iu  chambers  are  r^ulated  by  Appeal 
sects.  49  and  50  of  the  Judicature  Act,  1873(0.  Of  these  sections, 
sect.  49  provides  that  no  order  made  by  the  High  Court  of  Justice,  or  any 
judge  thereof,  by  the  consent  of  parties,  or  as  to  costs  only,  which  by 
law  are  left  to  the  discretion  of  the  Court,  shall  be  subject  to  any  appeal, 
except  by  leave  of  the  Court  or  judge  making  such  order  ;  and  sect.  50  is 
in  the  following  terms  :  Every  order  made  by  a  judge  of  the  said  High 
Court  in  chambers,  except  orders  made  in  the  exercise  of  such  discretion  as 
aforesaid,  may  be  set  aside  or  discharged  upon  notice  by  any  Divisional 
Court,  or  by  the  judge  sitting  in  Court,  according  to  the  course  and 
practice  of  the  Division  of  the  High  Court  to  which  the  particular  cause  or 
matter  in  which  such  order  is  made  may  be  assigned  ;  and  no  appeal  shall 
lie  from  any  such  order,  to  set  aside  or  discharge  which  no  such  motion  has 
been  made,  unless  by  special  leave  of  the  judge  by  whom  such  order  was 
made,  or  of  the  Court  of  Appeal  (m). 


^' 


0  Order  LXX.,  rule  4  (1040). 

(A)  Order  LIV.,  rule  8  (741). 

(i)  Summonses  for  directions  in  actions 
proceeding  in  the  principal  registry  are 
usuaUy  made  returnable  before  the  Admi- 
ralty registrar. 

(i)  See  R.  S.  C,  1883.  Appendix  K., 
No.  4A  ;  R.  S.  C,  November,  1893. 

(Z)  It  would  seem  that  sub-sect.  5  of 
sect.  1  of  the  Supreme  Court  of  Judicature 
Act,  1894,  providing  for  an  appeal  to  a 
Divisional  Court,  has  no  reference  to 
appeals  from  a  judge  sitting  in  chambers. 
See  McHarg  v.  The  Cnirertal  Stock 
Exchange,  [1895]  2  Q.  B.  81,  at  p.  83. 

(«/)  Now  by  the  Supreme  Court  of 
Judicature  (Procedure)  Act,  1894,  it  is 
provided  by  sect.  1  (1)  that  no  appeal 
shaU  lie,  (a)  from  an  order  allowing  an 
extension  of  time  for  appealing  from  a 
judgment  or  order,  or  (b),  without  the 
leave  of  the  judge  or  of  the  Court  of 
Appeal,  from  any  interlocutory  order  or 
any  interlocutory  judgment  made  or  given 


by  a  judge,  except  in  the  foUowing  cases  : 
(i.)  where  the  liberty  of  the  subject  or 
the  custody  of  infants  is  concerned ; 
(ii.)  cases  of  granting  or  refusing  an 
injunction  or  appointing  a  receiver ;  .  .  . 
(iy.)  any  judgment  or  order  in  an  Admi- 
ralty action  determining  liability ;  .  .  . 
(yi.)  such  other  cases  to  be  prescribed  by 
rules  of  Court  as  may,  in  the  opinion  of 
the  authoiity  for  making  such  rules,  be  of 
the  nature  of  final  decisions  ;  and  (4)  in 
matters  of  practice  and  procedure  every 
appeal  f  ram  a  judge  shaUbe  to  the  Court 
of  Appeal.  But  this  does  not  seem  to 
apply  to  the  com'se  of  practice  in  Admi- 
ralty actions,  when  before  appealing  to 
the  Court  of  Appeal  the  matter  was,  if 
the  judge  sitting  in  chambers  desired,  re- 
heard by  him  sitting  in  Court.  See  supra^ 
p.  449.  Order  XXVlll.,  rule  11  (319),  is 
in  terms  as  follows  :  '*  Clerical  mistakes 
in  judgments  or  orders  or  errors  therein 
from  any  accidental  slip  or  omission  may 
at  any  time  be  corrected  by  the  Court  or 
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Under  these  provisions  it  is  open  to  a  person  aggrieved  by  any  order  of 
the  judge  in  chambers  which  is  not  an  order  made  by  consent,  or  made  by  him 
in  his  discretion  as  to  costs,  to  give  notice  of  motion  to  move  the  judge  in 
Court  to  set  aside  or  discharge  the  order  (n).  And  it  seems  that  on  such 
motion,  except  in  certain  cases  referred  to  in  the  Supreme  Court  of 
Judicature  (Procedure)  Act,  1894,  restricting  the  right  of  appeal  without 
leave  {o)y  an  appeal  will  lie,  without  leave  to  the  Court  of  Appeal,  from  any 
order  made  otherwise  than  by  consent  or  merely  as  to  costs  (p).  Further, 
by  virtue  of  the  last-mentioned  section,  and  of  the  19th  section  of  the 
Judicature  Act,  1878,  an  appeal  from  any  appealable  order  made  by  the 
judge  in  chambers  can  be  brought  direct  to  the  Court  of  Appeal,  provided 
special  leave  for  the  purpose  is  given  either  by  the  judge  appealed  from  or 
by  the  Court  of  AppeaL  An  application  in  terms  for  such  special  leave  is, 
however,  not  ordinarily  required  in  cases  where  an  appeal  is  brought  direct 
from  the  judge  in  chambers  to  the  Court  of  Appeal,  for  if  in  any  case  of  an 
appeal  brought  direct  from  the  judge  in  chambers  to  the  Court  of  Appeal  it 
appears  that  the  judge  from  whom  the  appeal  is  brought  has  certified  that  he 
does  not  desire  to  have  the  application  on  which  the  order  appealed  from  was 
made  in  chambers  reheard  before  him  in  Court,  or  if  the  Court  of  Appeal  is 
otherwise  satisfied  that  the  case  has  been  deliberately  decided  by  the  jodge 
in  chambers,  the  Court  of  Appeal  will  consider  special  leave  to  appeal 
direct  to  the  Court  of  Appeal  to  have  been  given,  and  will  in  practice 
entertain  the  appeal,  notwithstanding  that  no  motion  may  have  been  made 
before  the  judge  in  Court  to  set  aside  or  discharge  the  order  appealed 
against  (q). 

Before  the  coming  into  operation  of  the  Judicature  Acts,  the  registrar 
of  the  High  Court  of  Admiralty  and  the  assistant  registrar  of  that  Court 
exercised  in  chambers  all  the  powers  of  a  surrogate  of  the  Court  sitting  in 
chambers  (r).  The  powers  so  exercised  by  the  registrar  and  assistant 
registrar  of  the  Court  of  Admiralty  are  now  vested  in  and  possessed  by  the 
Admiralty  registrar  and  the  assistant  Admiralty  registrar,  and  consequently, 


a  judge  on  motion  or  summons  withmU 
an  appeaV  See  Milsanv.  Carter ^[IS9S] 
A.  6.  638,  at  p.  640  :  Batton  v.  Harris, 
[1892]  A.  C.  547  ;  In  re  Swire,  30  Ch.  D. 
239.  As  to  the  practice  in  the  King's 
Bench  Division,  see  Rvherts  v.  Plant, 
[1895]  1  Q.  B.  597,  n. 

(7t)  The  course  of  practice  in  the  Admi- 
ralty Division  being  not  to  make  such 
applications  to  a  Divisional  Court.  There 
is  no  provision  in  the  Rules  of  1883  as  to 
the  time  within  which  this  motion  should 
be  made.  Probably,  in  analogy  to  the 
practice  of  the  Chancery  Division,  a  notice 
of  motion  within  twenty-one  days  of  the 
order  would  be  entertained.  See  Dickson 
V.  Harrison,  9  Ch.  D.  245 ;  Lewis  v. 
Wniianis,  31  Ch.  D.  623. 

(f»)  See  9upra,  p.  507,  n.  («/). 

ip)  See  Tlw  Hevepta,  [1893]  P.  255,  at 
p.  263;  Dickson  v.  Harrison,  9  Ch.  D. 
243.  Where  questions  of  principle  arise 
on  an  application  before  the  judge  in 
chambers,  or  for  any  other  reason  the 


judge  thinks  it  expedient  that  an  applica- 
tion to  him  in  chambers  should  be  heanl 
in  Court,  it  is  frequently  the  practice  for 
him  to  adjourn  the  application  into  Court 
for  argument  or  judgment.  From  an 
order  so  made  in  Court  an  appeal  lies,  as 
in  the  cases  of  other  orders  made  by  the 
judge  in  Court,  to  the  Court  of  AppeaL 

(y)  Dicksan  v.  Harrisan,  9  Ch.  D. 
243 ;  Bigg  v.  Huglies,  9  P.  D.  68 ;  Tttp 
Hect'pta,  [1893]  P.  265.  A  party  desiring 
to  appeal  direct  to  the  Court  of  Appeal 
should,  if  the  application  be  not  adjourned 
into  Court.,  apply  to  the  judge  for  the 
certificate  as  soon  as  possible  after  the 
hearing  in  chambers. 

if)  See  the  Admiralty  Court  Act,  1861. 
8.  25.  In  The  Vladimir,  March,  1874. 
the  registrar  of  the  Court  of  Admiralty 
sat  in  Court  as  a  surrogate,  and  pronounced 
a  decree  in  a  default  cause  in  rem.  This 
is  believed  to  be  the  last  instance  in 
which  the  jurisdiction  of  a  surrogate  was 
exercised  in  Court. 
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subject  to  the  restrictions  which  have  been  imposed  by  the  Rules  of  1 883, 
and  which  will  presently  be  noticed,  either  of  these  officers  sitting  for  the 
jndge  can,  in  Admiralty  actions  and  matters,  entertain  and  dispose  of  all 
such  applications  as  are  within  the  jurisdiction  of  the  judge  at  chambers. 
Order  LIV.,  rule  12  (745),  of  the  Rules  of  Court  now  in  force,  amended  by 
Rules  of  the  Supreme  Court,  November,  1893,  rule  81,  and  Rules  of  the 
Supreme  Court,  November,  1895,  rule  1,  provides  that  in  the  Probate^ 
Divorce,  and  Admiralty  Division  a  registiur  may  transact  all  such  business, 
and  exercise  all  such  authority  and  jurisdiction  in  respect  of  the  same,  as 
under  the  Judicature  Acts,  1873  to  1879,  the  Appellate  Jurisdiction  Act, 
1876  («),  the  Supreme  Court  of  Judicature  Act,  1881  (t\  or  the  Rules  of 
Court  of  1883,  may  be  transacted  or  exercised  by  a  judge  at  chambers,  except 
in  respect  of  the  following  proceedings  and  matters  ;  that  is  to  say, — All 
matters  relating  to  criminal  proceedings  or  to  the  liberty  of  the  subject : 
Granting  leave  for  service  out  of  the  jurisdiction  of  a  writ,  or  notice  of  a 
writ,  of  summons  :  The  removal  of  actions  from  one  Division  or  judge  to 
another  Division  or  judge  :  The  settlement  of  issues  except  by  consent : 
Appeals  from  district  registrars  :  Prohibitions :  Injunctions  and  other 
orders  under  sub-sect.  8  of  sect.  25  of  the  Judicature  Act,  1873  (w)  : 
Awarding  of  costs,  other  than  the  costs  of  or  relating  to  any  proceeding 
before  a  registrar,  and  other  than  any  costs  which  by  these  rules,  or  by  the 
order  of  the  Court  or  a  judge,  he  is  authorized  to  award  :  Reviewing 
taxation  of  costs :  Orders  absolute  for  charging  stocks,  funds,  annuities, 
or  share  of  dividends,  or  annual  proceeds  thereof :  Acknowledgments  of 
married  women,  or  applications  to  dispense  with  the  concurrence  of  a 
husband  in  a  disposition  by  a  married  woman. 

The  registrar  and  assistant  registrar  exercise  the  jurisdiction  vested  in 
them  in  contested  as  well  as  in  uncontested  cases  (a;),  but  when  questions 
arise  on  any  application  before  them,  such  as  appear  to  them  proper  to  be 
disposed  of  by  the  juc^e,  the  application  will  ordinarily  be  referred  to  the 
juc^e  in  chambers  (y).  It  is  open  to  any  person  who  is  aggrieved  by  an 
order  made  by  the  registrar  or  assistant  registrar  to  move  the  judge  in 
Court  or  in  chambers  to  vary  or  rescind  the  order  objected  to  (z). 

It  should  be  noticed  here  that  any  agreement  in  writing  between  the 
solicitors  in  Admiralty  actions,  dated  and  signed  by  the  solicitors  of  both 
parties,  may,  if  the  Admiralty  registrar  think  it  reasonable  and  such  as  the 
jndge  would  under  the  circumstances  allow,  be  filed,  and  shall  thereupon 
become  an  order  of  Court,  and  have  the  same  effect  as  if  such  order  had 
been  made  by  the  judge  in  person  (a). 

(i)  39  k  40  Vict.  c.  69.  Court  on  the  motion,  an  appeal  lies  as  in 

(0  See  Order  LXXI.,  rule  1  (1041).  other  cases  to  the  Court  of  Appeal.     7%e 

(u)  As  to  these  injunctions  and  orders,  Virar,  2  P.  D.  29  :  and  see  tupra^  p.  508. 

see  sum-a,  p.  488.  (a)  Order  LII.,  rule  23  (718).    See  The 

(x)  The  Victor,  Lush.  72.    As  to  the  Bellcalrn,  10  P.  D.  161  ;  Tlie  Ardandhu, 

jurisdiction  exercised    by  the    registrar  \l  ^.D.  ^0\^.C.,  nomine  TJie Kronprinz, 

and  assistant  registrar  in  matters  referred  12  App.  Cases,  256 ;  Tlie  Karn,  13  P.  D.  24. 

to  them  by  the  Court,  see  mipra^  Chapter  A  stamp  of  5*.  must  be  paid  on  filing  the 

Registrar  and  Merchants.  agreement.    S.  C.  Fees  Order,  January, 

(y)  TJie  HelendeUy  7  P.  D.  67,  58,  as  to  1884,  No.  66.    As  to  decrees  by  consent 

the  old  practice  being  the  same.    See  also  generaUy,  see  Tfte  Rapid,  17  W.  R.  150. 

Tfie  Chunee,  Swa.  294.  As   to  the    jurisdiction    of    the  district 

(z)  See  Tlie  Ritry,  7  P.  D.   117,  118.  registrars    of    the    Supreme    Court,    see 

From  any  order  made  by  the  judge  in  tmpra,  pp.  254.  n.  (?/).  280. 


CHAPTER  XXI. 

CLAIMS  IN  RESPECT  OF  SUBSnTUTES  FOB  SEAMEN  VOLUNTEERING  INTO 

THE  ROYAL  NAVY. 

Claims  in  The  Merchant  Shipping  Act,  1 894  (a),  provides  that  where  in  consequence 

wmS  paid       ^'  *°y  seaman  leaving  his  ship  for  the  purpose  of  entering  into  the  Royal 
tosabstitatcs.  Navy,  as  mentioned  in  the  Act,  it  becomes  necessary  for  the  safety  and 

proper  navigation  of  the  ship  to  engage  any  sabstitate,  and  the  wages  or 
other  remuneration  paid  to  the  substitute  for  subsequent  service  exceed  the 
wages  or  remuneration  which  would  have  been  payable  to  the  seaman 
under  his  agreement  for  similar  service,  the  master  or  owner  of  the  ship 
may  apply  to  the  High  Court  for  a  certificate  authorizing  the  repayment  of 
such  excess,  and  the  application  shall  be  made  and  the  certificate  granted 
in  accordance  with  rules  of  Court.  The  jurisdiction  conferred  on  the  High 
Court  by  the  provisions  of  this  section  is  now  assigned  to  the  Probi^ 
Divorce,  and  Admiralty  Division  of  the  High  Court,  and  is  to  be  exercised 
Mode  of  by  the  Admiralty  registrar  (J).    The  practice  in  these  cases  is  now  governed 

K?''^'''^      by  the  Rules  of  the  Supreme  Court  (Merchant  Shippmg),  1894  (e).    Of 

these  Rules,  rule  3  provides  (sub-sect.  1)  that  the  application  to  the  Admiralty 
registrar  shall  be  in  such  form  and  accompanied  by  such  documents,  and 
such  statements,  whether  on  oath  or  otherwise,  as  the  President  of  the  Probate, 
Divorce,  and  Admiralty  Division  directs  ;  (sub-sect.  2)  that  the  registrar 
shall  on  receiving  the  application  give  written  notice  thereof  and  of  the  sum 
claimed  to  tlie  Admiralty,  and  shall  proceed  to  examine  the  application,  and 
shall  if  necessary  apply  to  the  Registrar-General  of  Shipping  and  Seamen  to 
produce  any  papers  in  his  possession  relating  thereto,  and  may  call  for 
further  evidence ;  and  (sub-sect.  8)  that  if  the  registrar  considers  that  the 
whole  of  the  claim  is  just,  he  shall  give  a  certificate  accordingly,  but  if  he 
considers  that  the  claim  or  any  part  thereof  is  not  just,  he  shall  give  notice 
of  his  opinion,  in  writing  under  his  hand,  to  the  person  making  the  applica- 
tion, or  his  solicitor  or  agent.  Sub-sects.  4  and  5  of  the  same  rule  are  as 
follows  :  (4)  If  within  sixteen  days  from  the  giving  of  the  last-mentioned 
notice  the  person  to  whom  the  notice  is  given  does  not  cause  to  be  left  at 
the  Admiralty  Registry  a  written  notice  demanding  that  the  application 
be  referred  to  the  judge,  the  registrar  shall  decide  thereon  and  decree 
accordingly.  (5)  If  the  notice  is  left  as  aforesaid,  the  application  shall 
stand  referred  to  the  judge  in  chambers,  and  his  decision  thereon  shall  be 
final,  and  the  registrar  shall  certify  the  same  accordingly  (d).    The  practice 

(<j)  57&58  Vict.  c.60»8. 197,8iib-8.(6).  (c)  Dated    December    10,    1894.     See 

lb)  SeeR.  S.C.(M.  S.),  1894,  rule  3(1);  Statutory  Rules  and  Orders  for  1894,  p.  426, 

Statutory  Rules    and    Orders    for  1894,  And  vatt^  Appkndix. 

pp.  425,  426,  and  post,  APPENDIX.  (a)  The  judge  and  registrar  shall  in 
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maj  be  stated  shortly  as  foUows  :  The  master  or  owner,  on  application  in 

the  principal  registry,  is  furnished  with  a  paper  (e)  of  printed  questions 

concerning  the  nature  of  his  claim  ;  answers  are  required  to  be  written 

opposite  to  the  questions,  and  the  claimant  must  sign  his  name  at  the  foot 

of  the  answers.    At  the  foot  of  the  paper  is  printed  a  blank  form  of  aflBdavit 

verifying  the  answers.    This  must  be  filled  up  and  sworn  by  the  claimant 

in  the  usual  way(/).    The  paper  should  then  be  left  in  the  registry, 

stamped  with  a  ten-shilling  impressed  or  adhesive  stamp  (g).    Notice  in 

writing  of  the  claim  having  been  given  to  the  secretary  of  the  Admiralty, 

under  cover  to  the  solicitor  of  the  Admiralty,  the  registrar  will  in  due 

course  proceed  to  examine  the  application.    If  the  registrar  considers  the  Certificate  of 

whole  claim  to  be  just,  and  gives  a  certificate  accordingly,  the  certificate,  regristrar. 

impressed  with  a  ten-shilling  stamp,  will  be  delivered  to  the  claimant  on 

his  handing  into  the  registry  an  impressed  stamp  of  ten  shillings  (h).    On 

the  certificate  being  delivered  to  the  Accountant-General  of  the  Navy,  with 

a  receipt  from  the  applicant,  the  money  will  be  paid  (»). 

If  the  registrar  considers  that  the  claim  or  any  part  thereof  is  not  just.  Opinion  of 
he  will  deliver  his  opinion  in  writing  to  the  claimant,  on  which  a  ten-  registrar, 
shilling  stamp  must  be  impressed  (A;). 

If  the  claimant  is  dissatic^ed  with  the  opinion  of  the  registrar,  he  may,  Appeal  from 
after  notice  of  the  opinion  of  the  registrar  has  been  given  under  the  4th  adverse 
sub-section  of  the  rule  above-mentioned,  apply  within  the  time  there  limited,     ®^^**^°* 
by  written  notice,  to  have  the  application  referred  to  the  judge  sitting  in 
Admiralty  in  chambers;  but  if  no  notice  is  given  within  that  time,  the 
decision  of  the  registrar  becomes  final  (/). 

In  practice  these  claims  are  generally  preferred  by  the  parties  themselves,  Costs. 
and  the  only  sum  usually  allowed  for  costs  is  the  money  expended  by  the 
claimant  in  Court  fees.  But  when  eases  arise  of  such  a  nature  as  to  render 
it  necessarv  for  the  claimant  to  have  the  assistance  of  a  solicitor,  a  sum  will 
be  allowed  by  the  registrar  for  the  remuneration  of  the  solicitor  not  exceed- 
ing in  respect  of  the  case  of  each  seaman  the  sum  (5Z)  allowed  under  the 
above-mentioned  rules  (m). 


any  proceedings  under  the  above  rule 
have  fuU  power  to  administer  oaths  and 
to  exercise  aU  the  ordinary  powers  of  the 
Court  as  in  any  other  proceeding  within 
its  jurisdiction  ;  and  the  judge  and  regis- 
trar (as  the  case  may  be)  may,  if  he  thinks 
fit,  allow  for  the  costs  of  any  such  pro- 
ceding  any  sum  not  exceeding  6/.  for 
each  seaman  in  respect  of  whom  applica- 
tion is  made ;  and  that  sum  shaU  be  added 
to  the  sum  authorized  to  be  repaid  under 
the  Act,  and  shall  be  certified  by  the 
registrar  accordingly.  (Rule  3,  sub-sect.  6.) 
'   (e)  See  Forms,  post^  Appendix. 


(/)  See  tupra^  p.  438. 

(^)  S.  C.  Fees  Order,  January,  1884, 
No.  138  ;  Fees  Order,  July,  1884. 

(A)  8.  C.  Fees  Order,  January,  1884, 
No.  140  ;  Fees  Order,  July,  1884. 

(t)  The  M.  S.  Act,  1894,  s.  197,  sub-s. 

(7). 
(*)  S.   C.   Fees  Order,  January,  1884, 

No.  139  ;  Fees  Order,  July,  1884. 

(J)  It  is  believed  that  there  has  .not 
been  any  instance  in  which  an  appeal 
has  been  made  from  the  registrar's 
decision. 

(w)  Suj/ra,  (S). 


CHAPTER    XXII. 


Appeals  f  i-om 
the  Cinque 
Ports  Salvage 
Commis- 
sioners. 


APPEALS  FROM  THE  SALVAGE  COMMISSIONERS  OP  THE  CINQUE  PORTS. 

Appeals  from  the  Salvage  Commissioners  of  the  Cinque  Ports  lie,  at  the 
option  of  the  appellant,  either  to  the  Court  of  Admiralty  of  the  Cinque 
Ports  (a)  or  to  the  Probate,  Admiralty,  and  Divorce  Division  of  the  High 
Court  of  Justice  (b).  No  provisions  as  to  the  procedure  and  practice  to 
be  followed  in  these  appeals  to  the  High  Court  of  Justice  are  contained  in 
the  Rules  of  1888,  but  proceedingp  in  such  appeals  appear  to  be  still 
mainly  regulated  by  the  provisions  of  the  4th  section  of  the  1  &  2  Geo.  4, 
c.  76  (c).  That  section  provides  that  in  case  the  party  or  parties  claiming 
before  the  Salvage  Commissioners  to  be  entitled  to  salvage  remuneration, 
or  the  party  or  parties  who  are  to  pay  the  same,  or  their  agents,  shall  be 
dissatisfied  with  the  award  and  decision  of  the  Commissioners,  it  shall  and 
may  be  lawful  for  either  of  them  respectively,  within  eight  days  after  such 
award  is  made,  but  not  afterwards,  to  declare  to  the  Commissioners  his  or 
their  desire  of  obtaining  the  judgment  of  some  competent  Court  of 
Admiralty  respecting  the  said  salvage  or  compensation  as  aforesaid,  and 
thereupon  such  party  or  parties  shall  forthwith  be  required  by  the 
Commissioners  to  declare  whether  he  or  they  will  proceed  in  the  Court  of 
Admiralty  of  the  Cinque  Ports  or  in  the  High  Court  of  Admiralty  of 
England,  and  that  he  or  they  shall  so  proceed,  within  twenty  days  from 
the  date  of  such  award,  by  taking  out  a  monition  against  the  adverse 
party  (d)  ;  but  that  in  such  case  the  said  Commissioners  are  empowered  and 
required  to  permit  the  ship  to  which  the  services  are  alleged  to  have  been 
rendered,  and  her  cargo,  notwithstanding  such  declaration  and  proceeding, 
to  depart  on  her  voyage,  or  to  deliver  to  the  owners  or  their  agents  any 
goods  or  merchandise  respecting  which  any  claim  for  salvage  shall  be  made, 
upon  the  owners  or  proprietors  of  the  same,  or  their  agents,  giving  good 
and  sufficient  bail  in  double  the  amount  of  the  sum  awarded.  The  section 
further  provides  that  the  Commissioners,  or  any  of  them,  shall  be  authorized 


(a)  See  The  Leon  Rnymundo  [Si]. 

(ft)  I  &  2  Geo.  4,  0.  76,  s.  4  ;  The  Judi- 
cature Act,  1878,  88.  3,  4,  16,  76. 

(c)  See  18  &  19  Vict.  c.  48,  entitled 
"An  Act  for  the  better  Administration 
of  Justice  in  the  Cinque  Ports,"  which 
provides  in  sect.  10  that  nothing  in 
that  Act  shall  affect  any  jurisdiction, 
power,  or  authority  of  the  Lord  Warden 
or  any  of  the  officers  of  the  Cinque  Ports 
or  other  persons  under  any  Act  relating 
to  the  adjustment  of  salvage  or  any 
jurisdiction,  power,  or  authority  of  the 


Court  of  Admiralty  of  the  Cinque  Ports, 
or  of  any  of  the  officers  of  such  Court,  or 
the  rights  of  the  said  Lord  Warden  to  or 
in  respect  of  flotsam,  jetsam,  and  lagan. 
See  also  the  M.  S.  Act,  1894,  s.  571. 

(<i)  This  was  the  ancient  way  by  which 
a  cause  in  penonam  in  the  Court  of 
Admiralty  was  commenced.  In  the  more 
recent  appeals  from  salvage  commissioners 
prior  to  the  Judicature  Acts,  the  appeals 
were  commenced  by  a  pretcipe  to  insti- 
tute a  cause  of  appeal  and  a  citation  in 
persomam. 
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to  take  and  certify  such  bail  (e),  and  to  transmit  the  same  without  delay 
to  the  Court  of  Admiralty  in  which  the  intention  of  proceeding  shall  be  so 
declared,  together  with  a  true  certificate  in  writing  of  the  gross  value  of  the 
whole  ship  and  cargo,  or  other  goods  and  merchandises  respecting  which 
salvage  shall  be  claimed,  and  also  an  oiBcial  copy  of  such  proceedings  and 
award  (/)  certified  by  the  secretary  or  registrar  of  the  Commissioners,  and 
that  such  official  copy  of  such  proceedings  and  award  shall  be  admitted  by 
such  Court  of  Admiralty  as  evidence  in  the  cause  (g). 

■It  would  seem  that  the  practice  in  force  in  the  Court  of  Admiralty 
before  the  passing  of  the  Judicature  Act  with  regard  to  appeals  from  the 
Salvage  Commissioners  of  the  Cinque  Ports  is,  so  far  as  it  can  be  applied, 
still  in  force  in  such  appeals  to  the  High  Court  of  Justice  (h).  That 
practice,  which  was  in  many  respects  similar  to  the  practice  which 
prevailed  in  appeals  in  salvage  cases  &om  justices  in  England  before  1875, 
and  was  regulated  by  the  Admiralty  Court  Rules  of  1859  (t),  was  as 
follows :  The  appellant  after,  as  required  by  the  Act  above  mentioned^ 
giving  written  notice  to  the  Commissioners  of  his  intention  to  appeal,  and 
stating  in  such  notice  that  he  intended  to  appeal  to  the  High  Court  of 
Admiralty,  proceeded,  within  twenty  days  of  the  date  of  the  award,  to 
institute  his  appeal  (k).  In  order  to  institute  the  appeal,  the  appellant 
filed  in  the  registry  of  the  Court  of  Admiralty  &pr(Bcipe  to  institute,  which 
stated  that  the  cause  was  a  cause  of  appeal  from  the  Salvage  Commissioners 
of  the  Cinque  Ports,  gave  the  name  of  the  appellant  and  the  name  of  the 
respondent,  and  was  signed  in  the  usual  way.    At  the  same  time  the 
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(e)  According  to  the  form  contained  in 
a  schedule  annexed  to  the  Act. 

(/)  See  1  &  2  (Jeo.  4,  c.  76,  s.  2. 

(^)  Express  provisions  enabling  parties 
aggrieved  in  respect  of  the  diftrihutlon  of 
an  award  of  salvage  made  by  the  salvage 
commissioners  of  the  Cinque  Ports,  to 
appeal  to  the  High  Ck)urt  of  Admiralty, 
were  contained  in  3  &  4  Vict.  c.  65,  s.  6, 
but  this  section  was  repealed  by  9  &  10 
Vict.  c.  99,  s.  2,  and  provisions  in  lieu 
thereof  were  enacted  by  sect.  25  of  the 
last-mentioned  Act  (see  »««f).  In  1854 
the  whole  of  9  &  10  Vict.  c.  99,  was 
repealed  by  the  M.  S.  Acts  Repeal  Act, 
1854  (17  &  18  Vict.  c.  120),  but  that  Act 
came  into  force  at  the  same  time  as,  and 
was  incorporated  with,  the  M.  S.  Act, 
1854,  which  by  sect.  460  provided  that 
disputes  with  respect  to  salvage  arising 
within  the  boundaries  of  the  Cinque  Ports 
shall  be  determined  in  the  same  manner 
as  the  same  have  hitherto  been  deter- 
mined. In  1894  the  M.  S.  Act,  1854,  was 
repealed,  and  in  the  M.  S.  Act,  1894,  the 
provisions  of  sect.  460  of  the  Act  of  1854, 
as  to  the  summary  jurisdiction  of  justices 
in  disputes  as  to  salvage  arising  elsewhere 
than  within  the  boundaries  of  the  Cinque 
Ports,  were  not  re-enacted ;  but  it  was 
provided  in  sect.  571  of  the  Act  of  1894, 
which  is  contained  in  the  part  of  that  Act 
relating  to  salvage,  that  *'  nothing  in  this 
part  of  the  Act  shall  prejudice  or  affect 
any  jurisdiction  or  powers  of  the  Lord 

A.P. 


Warden  or  any  officers  of  the  Cinque 
Ports,  or  of  any  Court  of  those  ports,  or  of 
any  Court  having  concurrent  jurisdiction 
within  the  boundaries  of  those  ports,  and 
disputes  as  to  salvage  arising  within  those 
boundaries  shall  be  determined  in  the  man- 
ner in  which  they  have  been  hitherto  deter- 
mined.'* A  question,  therefore,  may  at 
some  time  arise  whether,  notwithstanding 
that  the  9  &  10  Vict.  c.  99,  s.  25,  is  in 
terms  repealed,  appeals  as  to  the  distribu- 
bution  of  salvage  awarded  by  the  iSalvage 
Commissioners  of  the  Cinque  Ports  may 
not  still  be  instituted  in  the  same  manner 
as  when  such  repealed  section  was  in 
force.  Salvage  appeals  from  the  Salvage 
Commissioners  of  the  Cinque  Ports  are, 
however,  usually  appeals  against  the 
amount  awarded,  and  it  is  apprehended 
that  in  such  cases  the  Court  would  have 
jurisdiction  apart  from  the  9  &  10  Vict 
c.  99,  s.  25,  to  make  a  proper  distribution 
of  the  amount  held  by  the  Court  to  be 
due  to  the  salvors. 

(A)  It  is  believed  that  there  has,  as  yet, 
been  no  instance  of  an  appeal  to  the  High 
Court  of  Justice  from  the  Salvage  Com- 
missioners. 

(0  These  rules  are  amiulled  by  the 
Rules  of  1883,  but  it  is  submitted  that  the 
practice  founded  on  them  is  still  in  force 
where  no  new  practice  has  been  intro- 
duced by  the  Rules  of  1883. 

(Jt)  Tlie  Caledonia  [4833]. 
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appellant  took  oat  a  diation  in  personam.  To  obtain  a  citation  m  personam 
a  prcBcipe  for  a  ciiation  was  filed  in  the  registry  (I),  and  Skuc^damt  to  lead 
the  citation^  with  a  copy  of  the  notice  of  appeal  served  upon  th^  Commis- 
sioners, annexed.  The  citation  was  issued  under  the  seal  of  the  Coart  ;  it 
directed  the  respondents  to  enter  an  appearance  within  six  days  from  the 
service  of  the  citation,  and  warned  them  that  if  they  did  not  enter  an 
appearance  the  Court  might  proceed  to  determine  the  appeal,  or  make  such 
order  as  it  saw  fit.  The  citation  was  served  on  the  respondents  in  the 
usual  way,  and  an  appearance  might  be  entered  by  them  in  the  same  Way 
as  in  a  cause  in  personam  (m).  After  the  cause  of  appeal  (n)  had  been 
instituted,  a  certificaie  of  the  proceedings  before  the  Salvage  Gontmissioners 
certified  by  the  registrar  or  secretary  of  the  Commissioners,  together  with 
the  bail  bond  and  certificate  of  value  required  by  the  2  Geo.  4,  c.  76  (<?), 
was  transmitted  to  the  r^istry,  and  filed  there,  a  stamp  of  bs.  being  paid 
on  filing  the  same.  Where  the  appellants  were  the  salvors,  the  respondents 
might  tender  in  the  appeal  a  sum  in  satisfaction  of  the  appellants'  claim 
notwithstanding  that  no  tender  had  been  made  prior  to  the  institution  of 
the  appeal  (p).  Moreover,  as  appeals  from  the  Salvage  Commissioners  are 
proceedings  in  the  nature  of  rehearings,  either  party  might,  at  the  hearing 
of  such  appeals,  as  of  course,  but  at  the  risk  of  costs,  reopen  the  whole 
case,  and  adduce  any  fresh  evidence  material  to  the  matters  in  issue 
between  the  parties  (q).  Where  this  was  done,  the  practice  was  for  pleadings 
to  be  entered  into,  and  for  the  cause  to  proceed  to  hearing,  as  if  it  had 
been  an  ordinary  cause  in  personam  (r).  When  pleadings  were  not  entered 
into,  printed  copies  of  the  proofs  were  brought  into  the  registry  within  six 
days  of  the  filing  of  the  proceedings  in  the  registry,  and  the  cause  was  then 
set  down  on  the  list  for  hearing,  aud  heard  in  its  order. 

Although  this  practice  would  be  probably  followed  in  its  main  points  in 

future  appeals  from  the  Salvage  Commissioners  of  the  Cinque  Ports  to  the 

pracdc^r*^^    High  Court  of  Justice,  yet  as  there  has  not  been  any  such  appeal  from  an 

award  of  the  Commissioners  since  the  Rules  of  1888  came  into  force,  the 

precise  pi'aetice  to  be  followed  on  such  appeals  is  uncertain  («).     The  Rules 


Probable 
procedure 


(0  By  the  S.  C.  Fees  Order  of  January, 
1884,  Ko.  136,  a  stamp  of  5s.  is  payable 
in  respect  of  every  citation.  This  stamp 
may  be  an  adhesive  stamp.  Fees  Order. 
July,  1884. 

(w)  If  the  respondents  neglected  to 
enter  an  appearance,  it  is  apprehended 
that  the  Court  would  not  give  or  allow 
judgment  to  go  by  default,  but  would 
have  required  the  cause  to  be  set  down 
for  hearing,  and  would  have  considered 
the  evidence  before  it  reversed  the  decision 
of  the  inferior  tribunal.  In  cases  where 
the  respondents  did  not  appear,  an  affidavit 
of  the  service  of  the  citation  in  personam 
had  to  be  filed  in  order  to  have  the  case 
set  down  for  hearing. 

(n)  The  cause  of  appeal  was  instituted 
against  the  respondents  and  their  bail ; 
but  it  would  seem  that  a  greater  amount 
of  salvage  might  be  recovered  than  the 
bail  was  conditioned  to  answer. 

(o)  See  supra. 


Qp)  TJie  Annette,  515,  L.  R.  4  A.  &  E.  9. 

(^)  Tlie  Gdedonia,  L.  R.  4  A.  &  B.  12. 

(r)  rJie  Caledonia  [4833]. 

(#)  It  may  be  contended  that  in  analogy 
to  the  old  practice  the  appeal  should 
be  instituted  in  the  same  manner 'as  an 
original  action  in  personam  assigned  to 
the  Admiralty  Division  is  now  commenced, 
and  therefore  that  a  writ  in  personam 
should  be  issued  out  of  the  Central  Office 
by  the  appellant  and  served  on  the  respon- 
dent; but  it  is  doubtful  whether  the  words 
of  Order  I.,  rule  1  (which  rule  provides 
that  all  suits  which  previously  to  the 
commencement  of  the  Judicature  Act, 
1873,  were  commenced  by  a  cause  in  rem 
or  in  personam^  shall  be  instituted  in  the 
High  Court  of  Justice  by  a  proceeding  to 
be  called  an  action),  have  any  application 
to  the  institution  of  what,  previously  to 
the  commencement  of  the  Judicature  Act, 
1873,  was  known  as  a  cause  of  appeal. 
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of  1888  do  not  apparently  require  that  appeals  from  the  Salvage  Oommis- 
sioners  of  the  Cinque  Ports  should  be  heard  by  a  Divisional  Court  of  the 
Probate,  Divorce,  and  Admiralty  Division  ;  but  under  the  Judicature  (Pro- 
cedure) Act,  1894,  s.  1  (5),  it  is  enacted  that  in  all  cases  where  there  is  a 
right  to  appeal  to  the  High  Court  from  any  Court  or  person,  the  appeal 
shall  be  heard  and  determined  by  a  Divisional  Court  constituted  as  may  be 
prescribed  by  Rules  of  Court  (/). 

Before  the  Judicature  Acts  came  into  force,  no  appeal  lay  from  the  decision  Whether  an 
of  the  High  Court  of  Admiralty,  or  from  the  Court  of  Admiralty  of  the  f^^^  (^un 
Cinque  Ports,  in  an  appeal  from  the  Salvage  Commissioners  of  the  Cinque  of  Appeal 
Ports,  but  such  decision  was,  by  the  5th  section  qf  the  1  &  2  Geo.  4, 
c.  76,  to  be  taken  and  held  to  be  final.  Appeals  from  the  Salvage  Commis- 
sioners of  the  Cinque  Ports,  if  taken  to  the  Court  of  Admiralty  of  the 
Cinque  Ports,  are  clearly  still  governed  by  this  provision  ;  but  the  question 
arises  whether  the  decision  of  the  High  Court  of  Justice  in  any  such  appeal 
can  now,  having  regard  to  the  provisions  of  the  45th  section  of  the  Judica- 
ture Act,  1878,  the  20th  section  of  the  Appellate  Jurisdiction  Act,  1876, 
and  the  Ist  section  of  the  Judicature  Act,  1894,  sub-sect  5,  be  by  special 
leave  appealed  against  to  the  Court  of  Appeal.  Of  these  three  sections  the 
45th  section  of  the  Judicature  Act,  1873,  provides  that  all  appeals  from 
Petty  or  Quarter  Sessions,  from  a  County  Court,  or  from  any  other  inferior 
Court,  which  might,  befoi'e  the  passing  of  this  Act,  have  been  brought  to 
any  Court  or  judge  whose  jurisdiction  is  by  this  Act  transferred  to  the 
High  Court  of  Justice,  may  be  heard  and  determined  by  Divisional  Courts 
of  the  High  Court  of  Justice,  and  that  the  determination  of  such  appeals 
respectively  by  such  Divisional  Courts  shall  be  final,  unless  special  leave  to 
appeal  from  the  same  to  the  Court  of  Appeal  shall  be  given  by  the  Divisional 
Ct)urt  by  which  any  such  appeal  from  an  inferior  Court  shall  have  been 
heard.  If  this  section  applies  to  appeals  from  the  awards  of  the  Salvage 
Commissioners  of  the  Cinque  Ports,  there  would  seem  to  be  no  doubt  but 
that,  so  far  as  regards  the  High  Court  of  Justice,  the  provisions  of  the  5th 
section  of  the  1  &  2  Geo.  4,  c.  76,  as  to  the  finality  of  such  appeals,  have  been 
repealed  from  the  date  of  the  coming  into  operation  of  the  Judicature  Act, 
1878,  and  that  in  consequence  the  20th  section  of  the  Appellate  Jurisdic- 
tion Act,  1876,  which  enacts  that  where  by  Act  of  Parliament  it  is  provided 
that  the  decision  of  any  Court  or  judge,  the  jurisdiction  of  which  Court  or 
judge  is  transferred  to  the  High  Court  of  Justice,  is  to  be  final,  an  appeal 
shall  not  lie  in  any  such  case  from  the  decision  of  the  High  Court  of 
Justice,  or  of  any  judge  thereof,  to  Her  Majesty's  Court  of  Appeal,  has  no 
application  to  such  appeals  (t^).  On  the  other  hand,  if,  as  appears  the 
correct  view,  appeals  from  the  Salvage  Commissioners  of  the  Cinque  Ports 
are  not  appeals  from  an  "  inferior  Court "  within  the  45th  section  of  the 
Judicature  Act,  1873,  then  the  provisions  of  1  &  2  Geo.  4,  c.  76,  s.  5,  not 
having  been  affected  by  the  last-mentioned  section,  would,  apart  from  any 
subsequent  legislation,  remain  in  full  force  (x\  and  the  20th  section  of  the 

(0  See  The  Tuxt  Brothers,  1  P.  D.  62,  Th<^ma*  v.  Xelli/,  13  App.  Cas.  606,  508. 

and  the  aathorities  there  referred  to.  (a?)  Notwithstanding  the  provisions  of 

(u)  See  Crush  v.  Turner,  3  Ex.  D.  303 ;  the  19th  section  of  the  Judicature  Act, 

Waterhcusey,  Gilbert,  15  Q.  B.  D.  569  ;  1873.   i>eeWaterhousev.OUbert,loQ.B.D. 

38—2 
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Appellate  JTurisdiction  Act,  1876,  would  prohibit  any  appeals  to  the  Court 
of  Appeal,  even  in  cases  where  leave  to  appeal  has  been  obtained  from  a 
Divisional  Court  of  the  High  Court  of  Justice.  It  would  seem,  therefore, 
that  if  any  appeal  from  the  Salvage  Commissioners  of  the  Cinque  Ports 
had  been  brought  between  the  coming  into  operation  of  the  Appellate 
Jurisdiction  Act,  1876,  and  the  Supreme  Court  of  Judicature  Act,  1894, 
the  decision  of  the  Admiralty  Division  would  have  been  final.  But 
it  is  now  provided,  by  the  5th  sub-section  of  the  1st  section  of  the 
Supreme  Court  of  Judicature  (Procedure)  Act,  1894,  that  in  all  cases 
where  there  is  a  right  of  appeal  to  the  High  Court  from  any  Court  or 
person  (y),  the  appeal  shall  be  heard  and  determined  by  a  Divisional  Court 
constituted  as  may  be  prescribed  by  Rules  of  Court,  and  that  the  determina- 
tion thereof  shall  be  final,  unless  leave  to  appeal  is  given  by  that  Court  or 
the  Court  of  Appeal.  The  question  then  arises  whether  the  prohibition  of 
an  appeal  from  the  Salvage  Commissioners  of  the  Cinque  Ports  beyond  the 
Admiralty  Division,  created  by  the  operation  of  the  5th  section  of  the  1  &  2 
Geo.  4,  c.  76,  and  the  20th  section  of  the  Appellate  Jurisdiction  Act,  1876, 
has  been  abrogated  by  the  general  words  of  this  section  and  sub-section  of  the 
Act  of  1894.  This  question  can  only  be  authoritatively  settled  by  decision  ; 
but  inasmuch  as  the  Court  of  Appeal  under  the  previous  enactments  was  pro- 
hibited from  entertaining  all  jurisdiction  over  such  appeals,  or,  in  other 
words,  never  possessed  any  such  jurisdiction  at  all,  the  better  opinion  would 
seem  to  be  that  even  if  the  section  of  the  1894  Act,  by  the  use  of  the  word 
"  pei'son,"  can  refer  to  a  body  like  the  Salvage  Commissioners  of  the  Cinque 
Ports,  the  sub-section  in  question  does  not,  by  prohibiting  an  appeal  unless 
leave  to  appeal  was  given,  confer  a  jurisdiction  to  appeal  which  did  not 
previously  exist  either  with  or  without  leave, 

569,  at  p.  571  ;  and  as  to  a  special  pro-  (^)  As  to  the  meaniDg  of  the  word 

vision  in  an  Act  of  Parliament  not  being  **■  person  "  in  this  section,  see  McHarg  y. 

repealed  by  a  general  provision  in  a  later  Tlie  Unirergal  Stock  Exchange,  [1895]  2 

Act,  see  Crush  v.  Turner,  3  Ex.  D.  303,  Q.  B.  81,  at  p.  83  ;  Dagluh  v.  Barton,  68 

at  p.  808  ;  Tlie  Vera  Oru:,  10  App.  Cases,  L.  J.  Q.  B.  1044. 
59,  at  p.  68. 


CHAPTER    XXIII. 

APPEALS     FROM     INFERIOR     COURTS    HAVING    ADMIRALTY    JURISDICTION. 

An  appeal,  on  security  for  costs  being  first  given,  and  subject  to  such 
other  provisions  as  general  orders  made  under  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  directed  (a),  lay  to  the  Court  of  Admiralty  before 
the  passing  of  the  Judicature  Acts  (b)  from  every  final  decree  or  order  (c), 
except  in  causes  where  a  sum  not  exceeding  fifty  pounds  was  claimed  (d),  or 
was  ordered  or  decreed  to  be  due  («),  or  a  written  agreement  not  to  appeal  had 
been  entered  into  (/),  and,  by  permission  of  the  judge  appealed  from,  from 
every  interlocutory  decree,  made  in  an  Admiralty  (^)  or  a  maritime  cause  (h) 
by  the  following  inferior  Courts  :  The  City  of  London  Court  (t) ;  any  County 
Court  appointed  to  have  Admiralty  jurisdiction  under  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868  (f)  ;  the  Passage  Court  of  the  Borough 
of  Liverpool  (k).  This  appellate  jurisdiction  of  the  Court  of  Admiralty  was, 
on  the  coming  into  operation  of  the  Judicature  Act,  1878,  transferred  to 


In  what  cases 
an  appeal  lies. 


The  County 
Courts 
Admiralty 
Jurisdiction 
Act,  1868. 


(ji)  No  such  provisions  appear  ever  to 
have  been  made. 

(/O  The  Countv  Courts  Admiralty  Juris- 
diction Act  (31  &  32  Vict.  c.-Tl),  s.  26  ; 
T/u^  Two  Brotherg,  1  P.  D.  52. 

(r)  An  order  refusing  the  plaintiffs  in 
an  action  their  costd  is  a  final  order  within 
the  section.     Tlie  Vulcan,  [1898]  P.  222. 

(/iJ)  TIte  Falcon,  3  P.  D.  100.  In  a  case 
where  the  judge  of  the  Court  below  had 
I'efused  an  application  by  the  plaintiff  to 
amend  their  particulars  of  claim  by  in- 
creasing their  claim  from  a  sum  below 
502.  to  a  sum  above  that  amount,  an 
appeal  was  allowed  against  the  refusal. 
Tk£  Alert  J  7  Asp.  544.  See  T/te  Delam, 
[18951  P.  40,  at  p.  47  ;  The  Alne  Holme, 
[18931  P.  173,  at  p.  180. 

(f)  The  County  Courts  Admiralty  Juris- 
diction Act,  1868,  8.  31  ;  TJie  Elizaht-th, 
L.  R.  3  A.  &  E.  33.  See  also  The  Burma, 
S  Asp.  549;  The  Fyeiword,  3  Asp.  218, 
where  the  Court  below  had  pronounced 
for  a  tender  of  less  than  50/.  As  to  the 
right  of  respondents  to  bring  a  cross 
appeal  being  confined  to  cases  where  they 
could  have  instituted  a  principal  appeal, 
see  The  Aim  Holme,  [1893]  P.  173.  An 
appeal  was  held  to  lie  under  the  Act  whei-e 
'  over  602.  was  claimed  and  the  claimant 
recovered  nothing.  Ilie  Alexandria,  L.  R. 
3  A.  &  E.  574,  in  which  case,  as  appears  by 
the  process,  more  than  3002.  was  claimed, 
and  no  sum  had  been  decreed  to  be  due, 
as  the  suit  had  been  dismissed  by  the  Court 
below  for  a  want  of  jurisdiction.  See  The 
Doctor  con  Thumien  Tellow,  17  W.  R. 
899. 


(/)  The  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  s.  28. 

(j7)  Defined  by  sect.  3  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868, 
to  mean  a  cause  over  which  jurisdiction 
is  given  by  that  section.   See  supra,  p.  241. 

(A)  I.e.,  a  cause  within  the  County 
Courts  Admiralty  Jurisdiction  Act,  1869 
(32  &  33  Vict.  col).  See  the  preamble 
to  that  Act,  and  Tfte  Bona,  7  P.  D.  247. 

(0  The  Judicatui-e  Act,  1878,  ss.  16, 
45;  Order  LIX.,  rule  1  (884);  lb., 
rule  4  (887) ;  The  County  Courts  Admi- 
i-alty  Jurisdiction  Act,  1868,s8.26,  28,31 ; 
the  County  Courts  Admiralty  Jurisdiction 
Act,  1869,  8.  1.  As  to  the  County  Courts 
which  have  been  appointed  to  have  Ad- 
miralty jurisdiction,  see  supra,  p.  240. 

(k)  Tlie  Bowjte,  L.  R.  3  A.  &  E.  137  ; 
Tlie  franf/es,  5  P.  D.  247  ;  Tit e  Alexandria, 
L.  R.  3  A.  &  E.  575 :    The  Cashmere,  15 
P.   D.   121  ;    The  Sapphire,  Adm.    Div., 
December  4,  1895.    The  County  Courts 
Admiralty  Jurisdiction  Act,  1868,  s.  26,  in 
terms  provides  only  for  an  appeal  from 
a  County  Coui-t  in  an  Admiralty  cause. 
But  the  preceding  section  provides  that 
the  Passage   Court  shall  have  the  like 
jurisdiction,  powers,  and  authorities  as  a 
County  Court;  and  it  was  therefore  always 
contended,  and  has  now  been  decided, 
that  the  Admiralty  jurisdiction  of  the 
Passage  Court  is  by  the  provisions  of  the 
section  made  subject  to  the  same  right  of 
appeal  as  the  jurisdiction  of  a  County 
Court  having  Admiralty  jurisdiction.    As 
the  County  Courts  Admiralty  Jurisdiction 
Act,  1869,  is  by  its  1st  section  to  be  read 
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The  County 
Courts  Act, 

1888. 


and  vested  in  the  High  Court  of  Jasticc,  and  it  was  provided  by  sect.  45 
of  the  same  Act  that  all  appeals  from  a  County  Court,  or  from  any  other 
inferior  Court,  which  might  before  the  passing  of  that  Act  have  been 
brought  to  any  Court  or  judge  whose  jurisdiction  was  by  that  Act  transferred 
to  the  High  Court  of  Justice,  might  be  heard  and  determined  by  Divisional 
Courts  of  the  said  High  Court  of  Justice,  consisting  respectively  of  such  of 
the  judges  thereof  as  might  from  time  to  time  be  assigned  for  that  purpose, 
pursuant  to  Rules  of  Court  or  (subject  to  Rules  of  Court)  as  might  be  so 
assigned  according  to  arrangements  made  for  the  purpose  by  the  judges  of 
the  said  High  Court.  Under  the  provisions  of  this  section,  and  of  Order 
LIX.,  rule  4  (887),  of  the  Rules  of  1888,  any  judge  of  the  High  Court  of 
Justice  may  form  part  of  a  Divisional  Court  to  hear  and  determine 
Admiralty  appeals  from  inferior  Courts ;  but  all  such  appeals  are,  in  the 
terms  of  that  rule,  "  to  be  to  a  Divisional  Court  of  the  Probate,  Divorce,  and 
Admiralty  Division  "  (/),  and  are  in  practice  usually  heard  and  determined 
by  the  President  of  the  Probate,  Divorce,  and  Admiralty  Division  and  the 
other  judge  of  that  Division  sitting  together  as  a  Divisional  Court  of  the 
Division  (jn).  Any  person  entitled  to  appeal  under  the  above-mentioned 
provisions  from  any  of  the  inferior  Courts  above  referred  to  might,  up  to  the 
coming  into  oj)eration  of  the  County  Courts  Act,  1888  (n),  appeal  either  by 
lodging  the  instrument  of  appeal  in  the  principal  registry  nnder  the  pro- 
visions of  the  27th  section  of  the  County  Courts  Admiralty  Jurisdiction 
Act,  1868,  or  by  way  of  motion  under  the  County  Courts  Act,  1875  (p). 

On  the  Ist  of  January,  1889,  the  County  Courts  Act,  1888,  came  into 
operation,  and  repealed  the  County  Courts  Act,  1875  ;  but  sect.  120  of  the 
Act  of  1888  has  taken  the  place  of  sect.  G  of  the  repealed  Act  of  1875,  and 


and  interpreted  as  one  Act  with  the 
County  Courts  Admiralty  Jurisdiction 
Act,  1868,  the  right  of  appeal  in  the 
maritime  causes  over  which  jurisdiction 
is  given  by  that  Act  is  the  same  as  the 
right  of  appeal  in  Admiralty  causes  under 
the  Act  of  1868.  For  an  instance  see 
TJte  Rima,  7  P.  D.  247.  An  Act  to  better 
define  the  jurisdiction  and  to  improve  the 
procedure  of  the  Court  of  Passage  in  the 
city  of  Liverpool,  and  for  other  purposes 
connectetl  therewith  (56  k.  67  Vict.  c.  37), 
was  passed  in  1893  ;  and  the  lOth  section 
of  that  Act  ])rovide8  that  an  appeal  shall 
be  allowed  upon  the  trial  of  any  issue  in 
the  Court  of  Passage  in  every  case  where 
an  api)eal  would  be  allowed  on  a  trial  at 
nUi  jtrhiis^  and  subject  to  the  same  rules, 
regulations,  and  provisions.  It  has  been 
decided  that  under  this  section  an  appeal 
in  an  action  over  which  the  Court  of 
Passage  had  original  jurisdiction  lies  to 
the  Court  of  Appeal  and  not  to  a  Divisional 
(^ourt.  Andernon  v.  J)e4in,  [1894]  2  Q.  B. 
222.  It  seems  obvious,  however,  that 
the  section  and  this  decision  have  no 
application  to  appeals  from  the  Admiralty 
side  of  the  Court  of  Passage,  ^^ee  The 
Canhmere,  15  P.  D.  121. 

(0  See  Onler  LIX.,  ride  4  (887),  and 
sect.  34  of  the  Judicature  Act,  1873, 
which  provides  that,  subject  to  rules  of 


Court  and  orders  of  transfer,  there  shall 
be  assigned  to  the  Probate,  Divorce,  and 
Admiralty  Division  all  causes  or  matters 
which  would  have  been  within  the  exclu- 
sive jurisdiction  of  the  Court  of  Admiralty 
if  the  Judicature  Act,  1873,  bad  not  passed. 
Causes  of  appeal  from  inferior  Courts 
having  Admiralty  jurisdiction  are  in- 
cluded within  the  proviBions  of  this 
section,  such  causes  having  been  within 
the  exclusive  cognizance  of  the  Court  of 
Admiralty.  See  TIte  Two  BrotherM,  1 
P.  D.  52."  As  to  how  Admiralty  appeals 
from  inferior  Courts  were  heard  and 
determined  whilst  the  judge  of  the  Court 
of  Admiralty  continued  a  judge  of  the 
High  Court  of  Justice,  see  the  same  case, 
and  rule  1 1  of  the  R.  S.  C,  Dec.  1 876.  See 
Kennedy  and  Kaikes'  New  Practice,  1877, 
p.  387. 

(?/i)  See  also  the  Supreme  Court  of 
Judicature  (Procedure)  Act,  1894  (67  6: 
58  Vict.  c.  16.  s.  1).  As  to  Divisional 
Courts  of  the  Admiralty  Division  generally, 
see  the  Judicature  Act,  1873,  s.  44  ;  and 
the  Judicature  Act,  1884  (47  &  48  Vict, 
c.  61).  s.  5. 

(//)  51  &  52  Vict.  c.  43. 

(/O  51  &  52  Vict.  c.  43,  s.  120 ;  38  A:  ,S9 
Vict.  c.  60  ;  The  Uumhei\  9  P,  D.  12  :  82 
W.  U.  664. 
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provides  that  if  any  party  in  any  action  or  matter  shall  be  dissatisfied* 
with  the  determination  or  direction  of  the  judge  in  point  of  law  or  equity^ 
or  upon  the  admission  or  rejection  of  any  evidence,  the  party  aggrieved  by 
the  judgment,  direction,  decision,  or  order  of  the  judge  may  appeal  from 
the  same  to  the  High  Coart  in  such  manner,  and  subject  to  such 
conditions,  as  may  for  the  time  being  be  provided  by  the  Rules  of  the 
Supreme  Court  regulating  the  procedure  on  appeals  from  inferior  Oourts  to 
the  High  Court :  provided  always  that  there  shall  be  no  appeal  in  any 
action  of  contract  or  tort  other  than  an  action  of  ejectment  or  an  action 
in  which  the  title  to  any  corporeal  or  fncorporeal  hereditament  shall  have 
come  in  question,  where  the  debt  or  damage  claimed  does  not  exceed  twenty 
pounds,  unless  the  judge  shall  think  it  reasonable  and  proper  that  such 
appeal  should  be  allowed,  and  shall  grant  leave  to  appeal  (p). 

By  sect.  123  of  the  same  Act  no  appeal  shall  lie  from  the  decision  of 
the  judge  if,  before  such  decision  is  pronounced,  the  parties  shall  agree 
in  writing,  signed  by  themselves  or  their  solicitors,  that  his  decision  shall 
be  final  (q). 

It  has  been  decided  that  the  provisions  of  the  above  sections  of  the  Effect  of 
County  Courts  Act,  1888,  apply  to  appeals  from  the  Admiralty  side  of  a  ^®<^^* 
County  Court,  and  that  on  an  Admiralty  or  maritime  cause  being  tried  in 
a  County  Court  having  Admiralty  jurisdiction,  if  the  amount  claimed 
is  under  or  over  fifty  pounds  but  the  question  to  be  appealed  against 
is  a  question  of  law,  the  party  aggrieved  may  appeal  under  the  Act  of 
1888,  whilst  if  the  appeal  be  on  a  question  of  fiact  he  is  confined  to  the 
appeal  given,  as  before  stated,  by  the  County  Courts  Admiralty  Jurisdiction 
Act,  1868,  under  which  there  is  no  appeal  on  a  question  of  face  under 
fifty  pounds  (r)  but  there  is  an  appeal  (in  the  absence  of  agreement)  on  a 
question  of  fact  above  fifty  pounds,  on  security  for  costs  being  first  given  («) ; 
the  special  provisions  as  to  appeal  in  the  last-mentioned  Act  not  having 
been  either  expressly  or  impliedly  repealed  by  the  Act  of  1888  (t). 

An  appeal  on  a  question  of  law  can  also,  it  would  seem,  be  brought,  as  Concurrent 
before  the  Act  of  1888,  under  the  Act  of  1868,  in  a  case  where  the  appeal  i'^dS^Acrof 
could  have  been  asserted  under  that  Act  before  the  Judicature  Acts  came  1868  in  certain 

into  force  (w).  TiL^on^°of 

A  Divisional  Court  of  the  Admiralty  Division  has  moreover  recently  law; 
intimated    that    the    Slst    section    of    the    County   Courts  Admiralty 
Jurisdiction  Act,  1868,  declaring  that  no  appeal  shall  be  allowed  under  that 
Act  unless  the  amount  decreed  or  ordered  to  be  due  exceeds  the  sum  of 


(/;)  This  proviso  to  the  section  has.  it 
would  seem,  no  application  to  Admiralty 
or  maritime  actions.  See  The  DeUtno^ 
[1895]  P.40,  atp.  48. 

(^)  No  such  ajfreement  shall  require  a 
stamp.    51  &  52  Vict.  c.  43,  s.  123. 

(r)  /./?.,  that  where  less  than  50?.  is 
claimed  or  ordered  or  decreed  to  be  due. 

(/)  See  The  Eden,  [1892]  P.  67:  77//- 
Hero,  [1891]  P.  294  ;  TJte  Dehtno,  [1895] 
P.  40 ;  the  provisions  of  the  124th  section 
of  the  County  Courts  Act,  1888,  providing 
"  that  no  juclgraent  or  order  of  any  judge, 
nor  any  action  or  matter  brought  before 


him  or  pending  in  his  Court,  shall  be 
removed  by  appeal,  motion,  eertUrrari^  or 
otherwise  into  any  other  Court  whatever, 
save  and  except  in  the  manner  and  accord- 
ing to  t  he  provisions  in  this  Act  ment  ioned," 
not  being,  it  would  seem,  operative  to 
take  away  the  appeal  given  by  the  special 
provisions  of  the  Act  of  1868.     See  /ft. 

(0  The  Delano.  [1895]  P.  40,  at  p.  47  ; 
Tlie  Cashmere,  15  P.  D.  121. 

(u)  'Hie  Melrose  Abbey,  1897,  Fol.  480, 
Adm.  Div.  Ct.,  February  1,  1898;  The 
County  of  Durliam,  1892,  FoL  62,  Adm. 
Div.  Ct.,  November  7, 1892. 
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Procedure 
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&  32  Vict. 
c.  71,  8.  27. 
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Service  of 
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fifty  poands,  has  no  applicatioQ  to  appeals  from  interlocutory  orders,  and 
that,  by  permission  of  the  judge  of  the  Court  appealed  from,  an  appeal  can 
be  asserted  under  the  Act  from  any  interlocutory  order,  notwithstanding 
that  the  amount  claimed  in  the  action  does  not  exceed  the  sum  of  fifty 
pounds  (v). 

Appeals  wider  the  County  Courts  Admiralty  Jurisdiction  Acis^  1868  and 
1869. — The  27th  section  of  the  County  Courts  Admiralty  Jurisdiction  Act, 
1868,  is  as  follows  :  No  appeal  shall  be  allowed  unless  the  instrument  of 
appeal  is  lodged  in  the  registry  of  the  High  Court  of  Admiralty  within  ten 
days  from  the  date  of  the  decree  or  order  appealed  from  ;  but  the  judge  of 
the  High  Court  of  Admiralty  of  England  may,  on  sufficient  cause  being 
shown  to  his  satisfaction  for  such  omission,  allow  an  appeal  to  be  prosecuted, 
notwithstanding  that  the  instrument  of  appeal  has  not  been  lodged  within 
that  time.  Under  the  present  practice  the  instrument  of  appeal  referred  to 
in  the  section  is  in  form  a  notice  of  appeal  (tv).  It  is  prepared  by  the 
person  intending  to  appeal  under  the  provisions  of  the  section,  or  by  his 
solicitor,  and  is  addressed  to  the  respondents  in  the  appeal.  It  should  be 
headed  in  the  Probate,  Divorce,  and  Admiralty  Division,  and  should  state 
that  the  appellant  thereby  appeals,  should  specify  from  what  Court  the 
appeal  is  brought,  and  the  decree  or  order  appealed  from,  stating  what  and 
in  what  action  stich  decree  or  order  was  pronounced.  The  registry  in 
which  the  instrument  of  appeal  must  be  lodged  is  the  principal  registry, 
but  before  it  can  be  lodged  there,  in  conformity  with  the  26th  section  of 
the  Act  of  1868,  security  for  the  costs  of  the  appeal  must  first  have  been 
^ven  (ir).  This  security  for  costs  must  be  given  in  the  Court  in  which  the 
decree  or  order  sought  to  be  appealed  against  has  been  pronounced  (.y)  ;  and 
it  seems  that  the  appeal,  whether  it  be  from  a  final  decree  or  an  interlocutory 
order,  will  not  be  entertained  unless  the  security  has  been  duly  given  {z\ 
Security  for  the  costs  of  the  appeal  having  been  given,  the  party  intending 
to  appeal,  or  his  solicitor,  can,  if  the  ten  days  from  the  date  of  the  decree 
or  order  appealed  from  have  not  expired,  proceed  as  of  course  to  lodge  the 
instrument  of  appeal  in  the  registry  by  filing  it  there  with  the  usual  minute, 
to  which  a  stamp  of  10s.  must  be  affixed  (a).  Under  the  present  practice, 
as  soon  as  the  instrument  of  appeal  has  been  lodged  in  the  registry  the 
appellant  should  serve  a  copy  of  the  instrument  of  appeal  upon  the 
respondents  (6). 

An  application  for  leave  to  allow  an  appeal  to  be  prosecuted,  notwith- 


(tj)  Hie  Alert,  7  Asp.  544. 

(»/j)  A  form  of  "  declaration  of  intention 
to  appeal "  may.  it  seems,  be  used.  T/te 
DoiD9e,  L.  R.  3  A.  &  E.  137.  See  such  a 
form  set  out  in  a  note  to  the  report  in 
that  case,  L.  R.  3  A.  &  E.  137. 

(j?)  The  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  s.  26 ;  Tlie 
Ganges.  6  P.  L>.  247. 

(y)  The  Forest  Queen,  L.  R.  3  A.  &  E. 
299  ;  The  Ganges,  6  P.  D.  247.  The  amount 
of  security  is  fixed  by  the  registrar  of  the 
Court  appealed  from.  The  Two  Brothers, 
1  P.  D.  52  ;  The  Humber,  9  P.  D.  12.  The 
security  is  usually  for  fifty  pounds. 

(z)  lb.    There  appears  to  be  no  juris- 


diction given  either  to  the  Court  appealed 
from,  or  to  the  Court  to  which  the  appeal 
is  brought,  to  dispense  with  the  security. 

(a)  H.  C.  Fees  Order,  October,  1884. 

(&)  Before  the  coming  into  operation 
of  the  Judicature  Acts  the  appellant 
instituted  a  cause  of  appeal,  and  took 
out  a  citation  in  personam  directed  to  the 
I'espondents.  The  citation  was  then  served 
in  the  same  manner  as  a  citation  in  any 
other  cause,  and  the  respondents  were 
bound,  if  they  intended  to  contest  the 
appeal,  to  enter  an  appeai-ance  in  the 
registry,  either  absolutely  or  under  pro- 
test. See  Tlie  Forest  Queen.  L.  R.  3 
A.  &  E.  299. 
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standing  the  expiration  of  ten  days  from  the  date  of  the  decree  or  order 

appealed  from,  is  made  by  motion  on  affidavits  after  notice  of  motion  given  to 

those  persons  who  would  have  a  right  to  appear  as  respondents  in  the  appeal 

if  leave  to  appeal  should  be  granted  (c).    The  application  shonld  be  made  to  Application 

a  Divisional  Court  of  the  Probate,  Admiralty,  and  Divorce  Division,  as  by  the  J?me  ^^ 

express  provisions  of  Order  LIX.,  rule  4,  of  the  Rules  of  1883,  the  appeal,  if  appealing. 

allowed  to  be  prosecuted,  would  be  heard  before  a  Divisional  Court  (d). 

The  Court  will  generally  accede  to  an  application  to  extend  the  time  for 
appealing  where  the  omission  to  lodge  the  instrument  of  appeal  within  the 
prescribed  time  is  owing  to  a  slip  or  accidental  mistake,  and  the  adverse 
party  was  aware  that  an  appeal  was  intended.  Thus  where,  on  the  tenth 
day  after  the  date  of  the  decision  appealed  against,  application  was  made  to 
the  registrar  of  the  Court  of  Passage  to  fix  the  amount  of  security  for  the 
costs  of  the  appeal,  and  the  registrar  adjourned  the  application,  in  order 
that  he  might  consider  what  amount  of  security  should  be  given,  with  the 
result  that  security  for  costs  was  not  given  until  after  the  expiration  of  the 
ten  days,  the  Court  gave  the  applicant  leave  to  prosecute  the  appeal,  on  the 
instrument  of  appeal  being  lodged  within  three  days  (e).  Where  the  Court 
to  which  the  application  is  made  refuses,  in  its  discretion,  to  allow  the 
appeal  to  be  prosecuted,  no  appeal  from  such  refusal  lies  to  the  High  Court 
of  Appeal  (/).  Similarly  no  appeal  lies  from  an  order  allowing  an  exten- 
sion of  the  time  for  appealing  (g). 

Where  the  effect  of  the  decision  appealed  against  is  that  property  which  Wanant  of 
had  been  proceeded  against  at  the  instance  of  the  appellant  is  released  from  ^^rest  of 
the  arrest  of  the  Court  below,  the  appellant,  if  he  apprehends  that  the  pro-  proceeded 
perty  will  be  removed  out  of  the  jurisdiction,  may,  after  instituting  an  against. 
appeal,  obtain  a  warrant  of  arrest  out  of  the  principal  registry,  under  which 
the  property  may  be  kept  under  arrest  until  the  appeal  has  been  decided  (h). 


(^c)  The  motion  was  formerly  made  at 
jparte^  but  the  practice  since  the  coming 
into  force  of  the  Judicature  Acts  has  been 
to  give  notice  to  the  adverse  party  as  if 
the  motion  was  a  motion  in  a  contested 
cause.    See  Th^  Two  Brothers^  1  P.  D.  52. 

(S)  From  the  coming  into  operation  of 
the  Judicature  Acts  until  May,  1883, 
applications  for  leave  to  appeal  in  Ad- 
miralty appeals  from  inferior  Courts  were 
heard  by  Sir  Robert  Phillimore,  who 
brought  with  him  into  the  High  Court 
of  Justice  all  the  jurisdiction  capable  of 
being  exercised  by  him  as  judge  of  the 
Court  of  Admiralty.  The  Two  Brathent, 
1  P.  D.  62.  In  May,  1883,  Sir  Robert 
Phillimore  resigned  his  position  as  one  of 
the  judges  of  the  High  Court  of  Justice, 
and  from  that  time  until  the  coming  into 
foix^  of  the  Rules  of  1883  there  appears 
to  have  been  no  instance  of  any  applica- 
tion for  leave  to  appeal  in  an  Admiralty 
appeal  under  the  27th  section  of  the 
County  Courts  Admiralty  Jurisdiction 
Act,  1868.  In  October,  1883,  the  Rules 
of  1883  came  into  force,  and  bv  Order 
LIX.,  rule  4  (887),  of  these  Rules  it  is 
provided,  inter  alia,  that  "Admiralty 
appeals  from  inferior  Courts  shall  be  to  a 


Divisional  Court  of  the  Probate,  Divorce, 
and  Admiralty  Division."  Applications 
for  leave  to  appeal  under  the  Act  of  1868 
have  since  this  rule  been  made  in  practice 
to  a  Divisional  Court  of  the  Probate, 
Divorce,  and  Admiralty  Division.  The 
Hnmhei',  9  P.  D.  12  ;  32  W.  R.  663.  See 
T!ie  Crescent,  7  Asp.  297  ;  41  W.  R.  .533  ; 
the  decision  in  The  Eclipite,  14  P.  D.  71, 
where  the  judge  in  Admiralty  sitting 
alone  heard  an  application  to  adduce 
fresh  evidence  at  the  hearing  of  a 
County  Court  appeal,  not  having  been 
followed  in  subsequent  cases.  See  also 
the  Judicature  Act,  1873,  ss.  40,  44  ;  the 
Appellate  Jurisdiction  Act,  1876,  s.  17. 

(e)  The  Humher, 9  P.  D.  12  ;  32  W.  R.  664. 

(/)  TJie  Amstel,  2  P.  D.  186;  Kay  v. 
Briggs,  22  Q.  B.  D.  843. 

(^)  The  Supreme  Court  of  Judicature 
(Procedure)  Act,  1894  (67  &  68  Vict, 
c.  16),  s.  1. 

(//)  The  Miriam,  43  L.  J.  Adm.  35  ; 
Th£  Freir,  44  L.  J.  Adm.  49.  Before  the 
coming  into  opei'ation  of  the  Judicature 
Act,  1873,  any  appeal  duly  brought  to 
the  Court  of  Admiralty  was  carried  on  as 
a  cause  of  appeal,  and  the  Court  of  Ad- 
miralty coula  exercise  in  the  cause,  so 
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Whilst  the  Court  of  Admiralty  existed  as  a  separate  Court,  the  application 
for  the  issue  of  the  warrant  was  made  by  motion  ex  parte  to  the  judge  of 
the  Court  of  Admiralty.  It  is  apprehended  that  it  may  now  be  made  to 
the  judge  of  the  Probate,  Divorce,  and  Admiralty  Division  sitting  for 
Admii-alty  business  (a),  and  that  it  can  under  the  present  practice  be  made 
ex  parte  (k). 

When  the  instrument  of  appeal  has  been  duly  lodged,  either  within  ten 
days  of  the  date  of  the  decree  or  order  appealed  from,  or  after  leave  to 
appeal  has  been  granted,  the  registrar  of  the  Court  appealed  from  will,  on 
being  applied  to,  transmit  the  proceedings  in  the  Court  below,  including 
the  transcript,  if  any,  of  the  evidence  of  the  witnesses,  and  the  reasons 
given  by  the  judge  for  his  decision  (/),  to  the  Admiralty  registrar.  Royal 
Courts  of  Justice  (;m).  On  the  proceedings  being  transmitted  from  the 
Court  below,  they  must  be  filed  in  the  principal  registry  by  the  appellant, 
and  a  minute  of  the  filing  must  be  filled  up,  and  handed  into  the  registry 
at  the  same  time,  stamped  with  a  stamp  of  bs.  for  every  instrument  or 
document  other  than  an  exhibit  filed  with  the  minute  (n).  The  next  step 
in  the  appeal,  under  the  present  practice,  is  for  an  order  to  be  obtained 
from  the  Admiralty  registrar  or  assistant  registrar,  specifying  the  docu- 
ments to  be  printed  (o)  for  the  hearing  of  the  appeal  (p).  The  printing  is 
usually  done  by  the  appellant ;  but  in  any  case  a  sufficient  number  of 
printed  copies  must  be  brought  into  the  registry  before  the  appeal  can  be 


far  as  necessary,  all  the  general  powers 
and  jurisdiction  which  it  could  exercise 
in  any  cause  over  which  it  had  original 
jurisdiction.  It  is  clear  that,  since  the 
Judicature  Acts,  whatever  powers  and 
jurisdiction  in  this  respect  the  Court  of 
Admiralty  i>ossessed  is  now  transferred  to 
and  vested  in  the  Admimlty  Division. 

(0  See  Order  LIX.,  rule  1  (884),  which 
provides  that  nothing  ''^therein"  contained 
as  to  the  hearing  and  determination  of 
certain  mattere  and  proceedings  by  Divi- 
sional Courts  shall  be  construed  so  as  to 
take  away  or  limit  the  power  of  a  single 
judge  to  hear  and  determine  any  such 
])roceeding8  or  matters  in  any  case  in 
which  he  has  heretofore  had  power  to  do 
so,  or  so  as  to  require  any  interlocutory  pro- 
ceedings therein  heretofore  taken  before 
a  single  judge,  to  be  taken  before  a  Divi- 
sional Court. 

(Jt)  See  Mathews  v.  Orey,  18  Q  B.  D. 
403--C.  A.  In  an  ordinary  case  the 
warrant  would  probably  be  granted  on 
application  to  the  registrar. 

(0  The  a  S.  Butler,  L.  R.  4  A.  &  E. 
238  ;  The  Cynthia,  2  P.  D.  52. 

(ot)  The  process  is  sometimes  trans- 
mitted through  the  solicitor  for  the  ap- 
pellant. According  to  the  strict  practice, 
it  would  seem  that  an  order  should  issue 
to  the  registrar  of  the  Court  below  to 
send  up  the  process.  As,  however,  the 
process  is  ordinarily  transmitted  as  of 
course,  the  issue  of  an  order  has  of  late 
been  dispensed  with. 

in)  S.  C.  Fees  Order,  Jan.,  1884,  No.  35. 


(li)  In  a  case  where  the  judge  of  the 
Comt  below  had,  at  the  time  when  he 
pronounced  his  decision,  given  certain 
reasons  for  his  judgment,  and  on  an 
appeal  being  prosecuted  supplied  for 
transmission  to  the  Admiralty  Registry 
reasons  for  his  decision  which  differed 
from  those  previously  given  by  him,  the 
judge  of  the  Coiu-t  of  Admiralty  directed 
that  the  reasons  so  supplied  for  trans- 
mission should  be  printed  for  the  pur- 
poses of  the  appeal,  and  not  the  reasons 
given  at  the  time  the  decision  was 
pronounced.  TJie  Balnhnc,  Feb.  22, 
1881  ;  Mitcheirs  Maritime  Register,  1881, 
p.  239  ;  and  see  TJir  Raithwaitr  Ifall,  30 
L.  T.  233,  2  Asp.  210 ;  The  Kestrel  6 
P.  D.  186.  Where  there  have  been  no 
notes  of  the  evidence  taken  by  a  short- 
hand writer  or  other  reporter  in  the 
Court  below,  a  copy  of  the  judge's  notes 
sometimes  forms  part  of  the  process.  As 
to  the  desirability  of  a  shorthand  writer 
or  other  reporter  being  employed  to  take 
notes  in  any  case  where  there  is  a  proba- 
bility of  an  appeal,  see  TIte  Bu*y  Bee, 
L.  li.  3  A.  &  E.  527.  The  proceedings 
printed  for  the  purposes  of  the  appeal 
should  be  entitled  as  follows  : — "  In  the 
High  Court  of  Justice,  Probate,  Divorce, 
and  Admiralty  Division  (Admiralty).'* 

(yO  See  The  Brenttor,  Adm.  Div.  Ct., 
1898,  B'ol.  298  ;  The  Glanyxtwyth ,  Adm. 
Div.  Ct.,  1898,  Fol.  314  ;  T1t4i  Lamia  X., 
Adm.  Div.  Ct.,  1899,  Fol.  173  ;  The  Xett- 
even,  Adm.  Div.  Ct.,  1898,  Fol.  460. 
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set  down  for  hearing.  Ten  copies  are  usaallj  left  in  the  r^stry  for  the 
use  of  the  Court.  Instead  of  printing  the  transcript  or  notes  of  the 
evidence  taken  in  the  Court  below,  the  appellant  may  in  a  fit  case,  by  agree- 
ment with  the  respondent,  and  on  obtaining  an  order  from  the  registrar  ($), 
file  in  the  registry  a  special  case  settled  by  the  parties  raising  the  question 
to  be  decided  on  appeal  (r). 

The  appeal  is  set  down  for  hearing  in  the  same  manner  as  any  other  Notice  of 
cause ;  and  it  would  seem  that  ten  days'  notice  of  the  hearing  should,  hearing  and 
in  the  absence  of  consent,  be  given  to  the  respondents.    The  pracipe  to  appeal, 
lead  to  the  entry  of  the  appeal  must  be  stamped  with  a  stamp  of  1/.  (s). 

Admiralty  appeals  from  inferior  Courts  are  in  the  nature  of  rehearings  ; 
and  with  the  leave  of  the  Court  appealed  to,  fresh  evidence  may  be  adduced 
at  the  hearing  of  such  appeals  on  behalf  of  all  or  any  of  the  parties  entitled 
to  appear  (/).  An  application  for  leave  to  adduce  fresh  evidence  on  an  Admission 
appeal  is  made  on  motion,  after  notice  of  motion  served  on  the  adverse  ^^^j"^** 
parties  and  filed  in  the  principal  registry  in  the  usual  manner.  The  proper 
Court  to  which  to  make  the  application  is,  it  is  apprehended,  a  Divisional 
Court  of  the  Probate,  Divorce,  and  Admiralty  Division  (u)  ;  and  it  should 
in  ordinary  cases  be  made  prior  to  the  hearing  of  the  appeal  (x). 

Until  the  passing  of  the  County  Courts  Act,  1875,  the  Trinity  masters  Attendance 
were  never  summoned  to  assist  the  Court  of  Admiralty  in  appeals  from  ^^  Trinitj 

niasi-ers 

inferior  Courts  ;  but  by  the  11th  section  of  that  Act  it  was  provided  that 
when  an  Admiralty  cause  had  been  heard  in  the  County  Court  with  the 
assistance  of  nautical  assessors.  Elder  Brethren  of  the  Trinity  House  should 
be  summoned  to  assist  on  the  hearing  of  an  appeal  by  the  High  Court  of 
Admiralty,  if  either  party  required  the  same,  and  the  judge  of  the  High 
Court  of  Admiralty  should  be  of  opinion  that  the  assistance  of  the  Elder 
Brethren  was  necessary  or  desirable.  The  Act  of  1875  is  now  repealed,  but 
the  provisions  of  the  section  in  question  are  now  repeated  in  sect.  125  of 


(</)  See  TJie  Monrxinj,  1  Asp.  471  : 
Order  LII.,  rule  23  (718). 

(/•)  The  Zeta,  L.  R.  4  A.  &  E.  460.  The 
usual  number  of  printed  copies  of  the 
special  case  must  be  left  in  the  i*ej?istrv. 
Rule  16  of  the  II.  8.  C.  of  October,  1884 
[Order  LIX.,  rule  8]  ]>rovides  that,  on 
any  motion  by  way  of  appeal  from  an 
inferior  Court,  the  Court  to  which  such 
an  appeal  may  be  brought  shall  have 
power,  if  the  notes  of  the  judge  of  such 
inferior  Court  are  not  produced,  to  hear 
and  determine  such  appeal  upon  any 
other  evidence  or  statement  of  what 
occurred  before  such  judge  which  the 
Court  may  deem  sufficient. 

(x)  S.  C.  Fees  Order.  October,  1884. 

(0  The  Crexcent,  7  Asp.  297  :  The  Leto, 
Adm.  Div.,  Aug.  7.  «.  12.  ISlio  ;  The  Bfort/ 
Bee,  L.  R.  3  A.  &  E.  527.  Such  leave  will, 
however,  not  be  granted  except  under 
special  circumstances.  lb.  The  Mooriletj, 
1  Asp.  471.  And  where  the  applicant  is 
the  appellant,  it  may  be  made  a  term  of 
the  order  granting  leave  that  the  security 
for  the  cost«  of  the  apjx^l  should  be 
increased.     In  such  a  case  the  increased 


security  should  be  given  in  the  High 
Court  of  Justice,  and  not  in  the  Court 
below.  Ih.  Where  no  notes  of  the  evi- 
dence in  the  Court  below  had  been  taken, 
either  by  a  shorthand  writer  or  by  the 
judge  appealed  from,  and  no  written 
reasons  had  been  given  by  the  judge  for 
his  decision,  the  same  witnesses  who  had 
been  examinetl  on  l>ehalf  of  the  plaintiff 
and  the  defendHnt  at  the  hearing  in  the 
Court  below  were  orally  examined  in 
Court  at  the  hearing  of  the  appeal.  The 
a  S.  Butler.  L.  R.  4  A.  A:  E.  238.  See 
alsQ  The  Crt^renf,  7  Asp.  297— C.  A.,  62 
L.  J.  P.  63  ;  The  Cmfidence,  40  L.  T.  201. 

(«)  See  The  Jfvviber,  D  P.  D.  12,  32 
W.  R.  664  ;  77te  Leto,  Adm.  Div.,  August 
7,  8,  12,  1895,  in  which  case  a  motion  to 
adduce  fresh  evidence  on  the  appeal, 
though  called  on  before  Mr.  Justice 
Barnes  sitting  alone,  was  heard  by  him 
sitting  with  the  President  as  a  Divisional 
Court  of  the  Admiralty  Division,  and 
finally  adjourned  until  the  hearing  of  the 
appeal. 

(it)  See  The  Fatiienoth,  7.  P.  D.  207. 
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the  County  Courts  Act,  1888,  with  the  substitution  of"  the  High  Court" 
for  "  the  High  Court  of  Admiralty  "  and  "  the  judge  of  the  High  Court  of 
Admiralty/'  and,  accordingly,  in  cases  within  the  last-mentioned  section  two 
Trinity  masters  ai'e  in  practice  usually  summoned  to  assist  the  Divisional 
Court  hearing  the  appeal,  in  the  same  manner  as  in  other  cases  {y). 

On  the  hearing  of  the  appeal  {z)  two  counsel  are  heard  on  each  side,  and 
the  counsel  for  the  appellant  is  heard  in  reply.  After  the  appeal  has  been 
heard,  the  Divisional  Court  will  either  allow  the  appeal  and  reverse  or  vary 
the  decree  or  order  appealed  from,  or  will  dismiss  the  appeal  (a).  If  the 
appeal  is  allowed,  the  cause  is  usually  remitted,  with  any  necessary  directions, 
to  the  Court  below  ;  but  it  would  seem  that  where  circumstances  render 
such  a  course  expedient,  the  Divisional  Court  by  which  the  appeal  has  been 
heard  may  retain  the  cause,  with  all  its  incidents,  in  the  Prolraite,  Divorce, 
and  Admiralty  Division  (b).  Further,  it  is  expressly  provided  by  the  32nd 
section  of  the  County  Courts  Admiralty  Jurisdiction  Act,  1868,  that  on  an 
appeal  under  that  Act  (r)  the  judge  of  the  Court  of  Admiralty,  if  it  appears 
to  him  expedient  that  any  sale  decreed  or  ordered  to  be  made  of  the  vessel 
or  property  to  which  the  cause  relates  should  be  conducted  in  the  High 
Court  of  Admiralty  instead  of  in  the  County  Court  (d)  from  which  the 
appeal  is  brought,  may  direct  the  transfer  of  the  proceedings  for  sale  with 
or  without  the  transfer  of  the  subsequent  proceedings  in  the  cause  to  the 
High  Court  of  Admiralty,  which  Court  shall  have  jurisdiction  and  all 
powers  and  authorities  relating  thereto  accordingly.  The  power  of  transfer 
conferred  by  this  section  can  clearly  be  exercised  by  the  Divisional  Court 
by  which  the  appeal  is  heard  ;  and  it  may  be  that  it  can  also  be  exercised 
during  the  pendency  of  the  appeal  by  a  single  judge  of  the  Probate,  Divorce, 
and  Admiralty  Division  sitting  in  Admiralty  (e). 

The  costs  of  the  appeal  are  in  the  discretion  of  the  Divisional  Court  b 


(y)  The  fees  of  the  Trinity  masters  ai-e 
regulated  by  the  R.  S.  C.  dated  Jan.  12, 
1893.  These  Rules  provide  that  the  fol- 
lowing shall  be  the  scale  of  fees  ()ayable 
to  each  Trinity  master  for  hearing  of  an 
appeal,  whether  there  be  a  cross  appeal  or 
not  to  the  Divisional  Court : — In  each  case 
3/.  3*.  See  supra^  Chapter  Heabino, 
p.  444. 

(z)  It  has  become  the  usual  practice 
for  a  Divisional  Court  to  sit  for  the  hear- 
ing of  appeals  from  County  Courts  having 
Admiralty  jurisdiction  on  the  first  Tuesday 
of  each  month,  and  for  the  appeals  ready 
for  hearing  to  be  then  proceeded  with. 

(a)  Rule  15  of  the  R.  S.  C.  of  October, 
1884  [Order  LIX.,  rule  7],  provides 
that  on  any  motion  by  way  of  appeal 
from  an  inferior  Court,  the  Court 
to  which  any  such  appeal  may  be 
brought  shall  have  power  to  draw  all 
inferences  of  fact  which  might  have  been 
drawn  in  the  Court  below,  and  to  give 
any  judgment  and  make  any  order  which 
ought  to  have  been  made.  No  such 
motion  shaU  succeed  on  the  ground  merely 
of  misdirection  or  improper  reception  or 
rejecting    of    evidence,    unless    in    the 


opinion  of  the  Court  substantial  wrong 
or  miscaiTiagehas  been  thereby  occasioned 
in  the  Court  below.  A  stamp  of  lOr.  is 
payable  in  respect  of  the  judgment  of 
the  Appellate  Court.  S.  C.  Fees  Onler, 
Oct.,  1884. 

(*)  The  Court  of  Admiralty  undoubt- 
edly possessed  this  power,  and  in  an 
appeal  in  a  cause  of  damage  where  the 
effect  of  the  appeal  was  that  the  vessel 
proceeded  against  was  held  to  blame.  Sir 
Robert  PhiUimore  retained  the  cause,  and 
referred  the  question  of  damages  to  the 
Admiralty  registrar  assisted  by  mer- 
chants to  report  upon. 

(r)  That  is,  on  an  appeal  in  any  Admi- 
ralty cause  within  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868,  or  in 
any  cause  within  the  County  Courts 
Admiralty  Jurisdiction  Act,  1869.  See 
supra,  Chapter  COUNTY  COURT  Claims. 

(^d)  The  section  applies  equaUy  to  ap- 
])eals  from  the  Passage  Court  of  Liverpool 
and  the  City  of  London  Court.  Qeeifuprftj 
p.  .517,  nn.  (/),  (//). 

(f?)  See  Oi-der  LIX.,  rule  1  (884),  and 
Kfipra,  p.  400. 
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which  the  appeal  has  been  heard  (/)  ;  bat  sect.  30  of  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868,  provides  that  when  the  appellant  is 
unsnccessfnl  on  an  appeal,  he  shall  pay  the  costs  of  the  appeal,  unless  the 
Appellate  Court  otherwise  directs. 

As  the  law  existed  before  the  coming  into  force  of  the  Judicature  Act,  Appeal  to  the 
1878,  an  appeal  lay  to  the  Queen  in  Council  from  any  decree  or  order  of  ^pp^ai 
the  Court  of  Admiralty  made  on  appeal  from  the  Courts  having  Admiralty 
jurisdiction  under  the  County  Courts  Admiralty  Jurisdiction  Acts,  1868 
and  1869,  in  any  case  where  express  permission  to  appeal  had  been  given 
by  the  judge  of  the  Court  of  Admiralty  (g).  By  the  Judicature  Act,  1878, 
which  Act  was  passed  on  the  5th  of  August  in  that  year,  but  did  not  com- 
mence or  come  into  operation  until  the  1st  of  November,  1875  (A),  all 
jurisdiction  vested  in,  or  capable  of  being  exercised  by,  the  Queen  in 
Council,  or  the  Judicial  Committee  of  the  Privy  Council,  upon  appeal  from 
any  judgment  or  order  of  the  High  Court  of  Admiralty,  was  transferred  to 
and  vested  in  the  Court  of  Appeal  (t),  and  subject  to  the  provisions  of  that 
Act  and  of  Rules  of  Court,  jurisdiction  was  conferred  on  that  Court  to 
hear  and  determine  appeals  from  any  decree  (A;),  judgment,  or  order,  save  as 
in  the  same  Act  mentioned,  of  the  High  Court  of  Justice  or  any  judges  or 
judge  thereof  (Z).  And  further  by  the  45th  section  of  the  same  Act  it  was 
provided,  inter  alia,  that  the  determination  of  appeals  from  inferior  Courts 
by  Divisional  Courts  of  the  High  Court  of  Justice  should  be  final,  unless 
special  leave  to  appeal  from  the  same  to  the  High  Court  of  Appeal 
was  given  by  the  Divisional  Coart  by  which  any  such  appeal  from  an 
inferior  Court  was  heard.  On  the  2nd  of  August,  1875,  the  County 
Courts  Act,  1875,  was  passed.  That  Act  did  not  come  into  operation  38  &  39  Vict. 
until  the  2nd  of  November,  1875,  but  the  10th  section  of  such  last-  ^'  ^^»  ^  ^^• 
mentioned  Act  was  in  the  following  terms  :  "There  shall  be  no  appeal  from 
a  decree  or  order  of  the  High  Court  of  Admiralty  of  England  made  on 
appeal  from  the  County  Court  when  such  decree  or  order  affirms  the  judg- 
ment of  the  County  Court,  except  by  express  permission  of  the  judge  of  the 
High  Court  of  Admiralty.  When  upon  an  appeal  the  High  Court  of 
Admiralty  alters  the  judgment  of  the  County  Court,  no  leave  to  appeal  to 
Her  Majesty  in  Council  shall  be  necessary."  By  sect.  188  of  the  County 
Courts  Acts,  1888,  the  whole  of  the  County  Courts  Act,  1875,  is  repealed, 
but  by  sub-sect.  5  of  that  section  it  is  provided  that  this  repeal  shall  not  revive 
any  enactment  not  in  force  at  the  conmiencement  of  the  Act ;  and  in  a 
case  in  1892,  where  a  Divisional  Court  of  the  Probate,  Divorce,  and  Admi- 
ralty Division  had  on  appeal  altered  the  judgment  of  a  County  Court  having 
Admiralty  jurisdiction,  it  was  held  by  the  Court  of  Appeal  that,  inasmuch 
as  so  much  of  sect.  45  of  the  Judicature  Act,  1878,  as  was  inconsistent 
with  sect.  10  of  the  County  Courts  Acts,  1875,  was  impliedly  repealed 
by  the  latter  Act,  and  therefore  was  not  in  force  at  the  time  of  the  repeal  of 

(/)  Order  LXV.,  rule  1  (976).  Commencement  Act,  1874  (37  k  38  Vict. 

(ff)  The    County     Courts     Admiralty  c.  83),  a.    2 ;   the  Judicature  Act,   1875 

Jurisdiction  Act,  1868.  s.  29,  repealed  by  (38  &  39  Vict.  c.  77),  s.  2. 

the  County  Courts  Act,  1875,  s.  12  and  (t)  The  Judicature  Act,  1873,  ss.  9,  18. 

schedule.  (*)  /A.,  1873,  s.  100. 

(A)  The  Supreme  Court  of  Judicature  (I)  lb.,  s.  19. 
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the  Act  of  1875  by  the  CouQty  Courts  Act,  18H8,  a  further  appeal  from 
the  Divisional  Court  might  by  virtue  of  the  above-mentioned  provision  be 
taken  to  the  Court  of  Appeal  without  leave  (w), 

It  is,  however,  now  provided  by  sect.  1,  sub-sect.  5,  of  the  Supreme  Court 
of  Judicature  (Procedure)  Act,  1894  (n),  that  in  all  cases  where  there  is  a 
right  of  appeal  to  the  High  Court  from  any  Court  or  person,  the  appeal 
shall  be  heard  and  determined  by  a  Divisional  Court  constituted  as  may  be 
appointed  by  Rules  of  Court,  and  the  determination  thereof  by  the  Divisional 
Court  shall  be  final  unless  leave  to  appeal  is  given  by  that  Court  or  by  the 
Court  of  Appeal  (o)  ;  and  by  sub-sect.  6  of  the  same  section,  that  an  applica- 
tion for  leave  to  appeal  may  be  made  ex  parte  or  otherwise  as  prescribed  by 
Rules  of  Court. 

No  rules  have  been  laid  down  since  the  passing  of  the  Judicature  Act, 
1873,  as  to  granting  leave  to  appeal ;  but  the  general  practice  of  the  Court 
of  Admiralty  was  only  to  grant  leave  to  appeal  to  the  Queen  in  Council 
where  the  law  was  doubtful ;  where  the  facts  of  the  case  were  such  as  to 
leave  a  substantial  doubt  upon  the  mind  of  the  Court  whether  the  conclu- 
sions at  which  it  had  arrived  were  right ;  or  where  the  pecuniary  interest  was 
large  (/?). 

Appeals  hy  Way  of  Motion  under  the  County  Courts  Act^  1888. — The  120th 
section  of  the  County  Courts  Act,  1888  (^),  which  is  in  effect  now  sub- 
stituted for  the  provisions  of  the  6th  section  of  the  repealed  County  Couils 
Act,  1875  (r),  as  already  stated  above,  provides,  inter  alia,  as  follows  : — 

If  any  party  in  any  action  or  matter  shall  be  dissatisfied  with  the  deter- 
mination or  dii*ection  of  the  judge  in  point  of  Jaw  or  equity,  or  upon  the 
admission  or  rejection  of  any  evidence,  the  party  aggrieved  by  the  judg- 
ment, direction,  decision,  or  order  of  the  judge  may  appeal  from   the 


(/«)  Tfie  Bart,  [1893]  P.  33.    See  also 
TJte  Lf/dut,  14  P.  1).  1. 

(/*)  57  &  58  Vict.  c.  16. 

(<>)  See  Godituin  v.  Moses^  69  L.  J.  Q.  B. 
828. 

(/;)  The  Sanniel  Laing,  L.  R.  3  A.  &  E. 
284  ;  and  see  HoWnffbour/i  Ovardians  v. 
Wfgt  Ham  G^iardlaru^  6  Q.  B.  D.  583,  n. 
See  also  Ex  paHe  Dyke,  22  Ch.  D.  429. 
Of  course  no  leave  can  be  granted  to 
appeal  merely  as  to  costs  in  the  discretion 
of  the  Court,  or  against  an  order  made  by 
consent.  The  Judicature  Act,  1873,  8.49  ; 
rtal  V.  May,  15  Times  I^w  Rep.  307. 

(</)  51  &  52  Vict.  c.  43. 

(r)  The  County  Courts  Act,  1875  (.38  & 
39  Vict.  c.  50),  which  was  to  be  construed 
as  one  Act  with  the  County  Courts  Act, 
1846,  and  the  seveml  Acts  amending  the 
same  (38  &  39  Vict.  c.  50,  s.  13),  provided 
in  sect.  6  that  in  any  cause,  suit,  or  pro- 
ceeding other  than  a  proceeding  in  bank- 
ruptcy tried  or  heard  in  any  County  Court, 
and  in  which  any  person  aggrieved  had  a 
right  of  appeal,  it  should  be  lawful  for 
any  person  aggrieved  by  the  ruling,  order, 
direction,  or  decision  of  the  judge,  at  any 
time  within  eight  days  after  the  same 
shall  have  been  ma<le  or  given,  to  appeal 
against  such  ruling,  order,  direction,  or 


decision,  by  motion  to  the  Court  to  which 
such  appeal  lay  instead  of  by  special  case, 
such  motion  to  be  «4?  parte  in  the  first 
instance,  and  to  be  granted  on  such  terms 
as  to  costs,  security,  or  stay  of  procee»l- 
ings  as  to  the  Court  to  which  such  motion 
should  be  made  should  seem  fit.     The 
same  section  also  provid^  that  if  the 
Court  to  which  the  appeal  lay  was  not  then 
sitting,  the  motion  might  be  made  before 
any  judge  of  a  superior  Court  sitting  in 
chambers,  and  that  at  the  trial  or  hearing 
of  any  such  cause,  suit,  or  proceeding  the 
judge,  at    the  request  of    either  party, 
shoulil  make  a  note  of  any  question  of 
law  raised  at  such  trial  or  hearing,  and  of 
the  facts  in  evidence  in  relation  thereto, 
and  of  his  decision  thereon,  and  of  his 
decision  of  the  cause,  suit,  or  proceeding, 
and  he  should,  at  the  expense  of  any  person 
or  persons  being  party  or  parties  in  any 
such    cause,    suit,    or    proceedings,  who 
re^iuiretl  the  same  for    the    purpose   of 
appeal,  furnish  a  copy  of  such  note,  or 
allow  a  copy  to  be  taken  of  the  same  by 
or  on  behalf  of  such  perapu  or  persons, 
and  he  should  sign  such  copy,  and  the 
copy  so  signed  should  be  used  and  received 
on  such  motion  and  at  the  hearing  of  such 
appeal. 
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same  to  the  High  Court  in  such  manner  and  subject  to  such  conditions  as 
may  be  for  the  time  being  provided  by  the  Rules  of  the  Supreme  Court 
regulating  the  procedure  on  appeals  from  inferior  Courts  to  the  High 
Court  (s).  The  same  section  declares  that  at  the  trial  or  hearing  of  any 
action  or  matter  in  which  there  is  a  right  of  appeal,  the  judge,  at  the 
request  of  either  party,  shall  make  a  note  of  any  question  of  law  raised  at 
such  trial  or  hearing,  and  of  the  facts  in  evidence  in  relation  thereto,  and 
of  his  decision  thereon,  and  of  his  decision  of  the  action  or  matter  (/). 

The  person  aggrieved  by  a  decision  of  a  Court  having  Admiralty  juris- 
diction under  the  County  Courts  Admiralty  Jurisdiction  Acts,  1868  and 
1869,  and  desiring  to  appeal  by  way  of  motion  to  the  High  Court  of  Justice 
under  the  6th  section  of  the  County  Courts  Act,  1875  (w),  moved  the 
Court  of  Admiralty  by  motion  ex  parte  in  Court,  within  eight  days  after  Formerly 
the  date  of  the  decree  or  order  intended  to  be  appealed  from,  for  an  order  ap^Sion 
calling  upon  the  parties  who  would  be  affected  by  the  appeal  to  show  cause  in  the  first 
why  an  appeal  should  not  be  allowed  to  the  proper  Court  to  which  an  appeal  i»8t*^ce. 
lay,  and  why  such  decree  or  order  should  not  be  reversed  or  varied.    The 
motion,  which  was  supported  by  an  affidavit  stating  what  proceedings  had 


(«)  As  to  there  being  no  appeal  in 
actions  of  contract  or  tort  where  less  than 
twenty  pounds  is  claimed,  except  in  certain 
excepted  cases,  and  to  the  ai)peal  being 
taken  away  where  the  parties  or  their 
agents  agree  in  writing  not  to  appeal,  see 
im/rra^  p.  619. 

(t)  The  provisions  of  this  section  ex- 
clude all  right  of  appeal  under  the  County 
Courts  Acts,  1888,  upon  a  question  or  ques- 
tions of  law  from  the  common  law  side  of  a 
County  Court  not  raised  or  submitted  to 
the  County  Court  judge.  Smith  v.  Baker  ^ 
Soiu,  [1891]  A.  C.326.  See  also  Wohlge- 
muthe  V.  CogU,  [1899]  1  Q.  B.  501  ;  R.  v. 
Kerr,  70  L.  T.  595  \  Barber  v.  Burt,  [1894] 
2  Q.  B.  487.  These  decisions  seem,  how- 
ever, inapplicable  to  Admiralty  appeals 
from  inferior  Courts  which  are  in  the 
nature  of  rehearings  rather  than  of  appeals 
in  the  restricted  sense  in  which  that  term 
was  used  in  the  Common  Law  Courts.  See 
Covsifts  V.  The  Londtm  Depomt  Bank,  1 
Ex.  D.  407.  See  also  Order  LIX.,  rule  8 
(R.  S.  C,  October,  1884,  rule  16) ;  Ih., 
rule  18  (R.  S.  C,  1888,  rule  14).  By 
sect.  121  of  the  Act  of  1888,  it  is  provided 
that  in  any  action  or  matter  where  there 
is  a  right  of  appeal,  and  the  judge  has  at 
the  request  of  either  party  made  a  note  of 
any  question  of  law  raised  at  such  trial  or 
hearing,  and  of  the  facte  in  evidence  in 
relation  thereto  and  of  his  decision  thereon, 
and  of  his  decision  in  the  action  or  matter, 
he  shall,  at  the  expense  of  any  person  or 
persons  being  party  or  parties  in  any  such 
action  or  matter,  furnish  a  copy  of  the  note 
so  taken  at  the  said  trial  or  hearing,  or 
allow  a  copy  to  be  taken  of  the  same  by  or 
on  behalf  of  such  person  or  persons,  and 
he  shaU  sign  such  copy  whether  a  notice 
of  motion  in  the  matter  of  the  eaid  appeal 
has  been  served  or  not,  and  the  copy  so 


signed  shall  be  used  and  received  at  the 
hearing  of  such  appeal.  Order  LIX.,  rule  8, 
of  the  Rules  of  Court  now  in  force  (R.  S.  C, 
October.  1884,  rule  16),  provides  that  on 
any  motion  by  way  of  appeal  from  an 
inferior  Court,  the  Court  to  which  any 
such  appeal  may  be  brought  shall  have 
powei-,  if  the  notes  of  the  judge  of  such 
inferior  Court  are  not  product,  to  hear 
and  determine  such  appeal  upon  any 
other  evidence  or  statement  of  what 
occurred  before  such  judge  which  the 
Court  may  deem  sufficient.  See  The 
Crefcefit,  62  L.  J.  P.  63.  It  is  provided 
by  sect.  122  of  the  Act  that  on  the  hearing 
of  an  appeal  the  High  Court  shall  have 
power  to  draw  any  inferences  of  fact, 
and  may  either  order  a  new  trial  on  such 
terms  as  the  Court  may  think  just,  or  may 
order  judgment  to  be  entered  for  any 
party,  as  the  case  may  be,  or  may  make  a 
final  or  other  order  on  such  terms  as  the 
High  Court  may  think  proper  to  ensure 
the  determination  on  the  merits  of  the 
real  questions  in  controversy  between  the 
parties.  See  Order  LIX.,  rule  7  (R.  S.  C, 
October,  1884,  rule  15),  providing  that  on 
any  notice  by  way  of  appeal  from  any 
inferior  Court,  the  Court  to  which  such 
appeal  may  be  brought  shall  have  power 
to  draw  all  inferences  of  fact  which  might 
have  been  drawn  in  the  Court  below,  and 
to  give  any  judgment  and  make  any  order 
which  ought  to  have  been  made.  The 
same  rule  also  provides  that  no  such  motion 
shall  succeed  on  the  ground  merely  of 
misdirection  or  improper  reception  or 
rejection  of  evidence,  unless  in  the  opinion 
of  the  Court  substantial  wrong  or  mis- 
carriage has  been  thereby  occasioned  in 
the  Court  below.  • 
(u)  38  &  39  Vict.  c.  60. 
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been  had  in  the  Coart  below,  was  nsaallj  granted  as  of  coarse,  and  an  ord«r 
made  that  the  appeal  should  be  proceeded  with.  The  necessity  of  making 
this  ex  parte  motion  is  now  done  away  with  in  cases  where  an  appeal  is 
asserted  on  a  question  of  law  under  the  120th  section  of  the  County  Courts 
Act,  1888,  and  as  Order  LIX,,  rale  10  (a?),  prescribing  that  the  notice  of 
motion  shall  be  an  eight  days'  notice  of  motion,  has  no  application  to  appeals 
from  County  Courts  having  Admiralty  jurisdiction  (y),  it  would  seem  in 
strictness  that  the  notice  of  motion  need  only  be  a  three  days'  notice  (z). 
The  notice  of  motion,  however,  usually  given  in  practice  is  an  eight  days' 
notice,  and  states  the  grounds  of  appeal,  and  whether  appellant  will  contend 
that  the  judgment  of  tJie  Court  below  should  be  reversed  or  varied  in  whole 
or  in  part,  &c.  This  notice  of  motion  having  been  given  to  the  respondents, 
and  an  order  obtained  from  the  registry  as  to  the  printing  of  the  judge's 
notes  (a)  and  any  other  documents  to  be  used  on  the  hearing  of  the  appeal, 
the  appeal  will  come  on  to  be  heard  on  the  next  convenient  day  appointed 
for  the  sitting  of  a  Divisional  Court  to  hear  County  Court  appeals.  The 
counsel  for  the  appellant  are  first  heard  in  support  of  the  motion,  then 
counsel  for  the  respondents,  and  a  right  to  reply  is  allowed  to  counsel  on 
behalf  of  the  appellants. 

It  is  diflScult  to  determine  within  what  time  an  appellant,  desiring  to 
appeal  in  point  of  law  from  the  decree  or  order  of  a  County  Court  having 
Admiralty  jurisdiction,  is  bound  to  institute  his  appeal  under  the  County 
Courts  Acts,  1888;  sect.  120  of  that  Act  providing  that  the  party 
having  an  appeal  under  that  Act  may  appeal  to  the  High  Court  in  such 
manner  and  subject  to  such  conditions  as  may  be  for  the  time  being  pro- 
vided by  the  Rules  of  the  Supreme  Court  regulating  the  procedare  on 
appeals  from  the  inferior  Courts  to  the  High  Courts.  There  are,  however, 
no  such  rules  regulating  the  manner  in  which,  or  the  conditions  subject  to 
which,  appeals  from  County  Courts  having  Admiralty  jurisdiction  shall  be 
asserted,  and  therefore  it  becomes  a  question  whether  in  default  of  any 
such  rules  an  appellant  ought  not  to  appeal  within  the  time  he  would  have 
had  for  appealing  under  the  provisions  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  that  is,  as  above  stated,  within  ten  days  of  the  decree 
or  order  appealed  from,  by  both  filing  his  notice  of  motion  in  the  principal 
Admiralty  Registry,  and  also  within  that  time  serving  the  same  on  the 
respondents  or  other  parties  affected  by  the  appeal.  It  is  believed,  however, 
that  there  has  been  as  yet  no  decision  as  to  whether  an  appeal  made  more 
than  ten  days  after  a. decree  or  order  is  out  of  time,  or  whether  the  Divisional 
Court  has  or  has  not  power  to  extend  the  time  for  appealing  in  a  case 
where  the  appeal  has  been  brought  under  the  Act  of  1888  (b). 


(x)  R.  S.  C,  December,  1885,  rule  84. 

(y)  See  Order  LIX.,  rule  9  (R.  S.  C, 
December,  1885,  rule  33).  providing  as 
follows  :  *'  The  following  rules  (10  to  17) 
of  this  Order  shall  applj  to  appeals  to 
the  Queen's  Bench  Division  from  County 
Courts  and  other  inferior  Couits  of  record 
of  civil  jurisdiction  in  all  pi-oceedings other 
than  proceedings  in  bankruptcv." 

(O  See  Order  LII.,  rule  5  (700);  and 
siijtra^  p.  601. 


(a)  See  supra,  p.  522. 

(*)  Oixier  LIX.,  rale  12  (R.  S.  C, 
December,  1886,  rule  36),  which,  how- 
ever, applies  only  to  appeals  from  County 
Courts  and  other  inferior  Courts  tu  the 
King  s  Bench  Division  (see  Order  LIX^ 
rule  9,  R.  S.  C,  December,  1886,  rule  33), 
prescribes  that  in  such  appeal  the  notice 
of  motion  shall  be  served  and  the 
appeal  entered  within  twenty-one  days 
of  the  judgment  or  order  complained  of  ; 
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In  all  other  points  than  those  above  mentioned  the  procedare  and  Subsequent 
practice  in  cases  where  appeals  are  broaght  from  the  Courts  having  jurisdic-  ^        "^' 
tion  under  the  County  Courts  Admiralty  Jurisdiction  Acts  are  the  same 
whether  the  appeal  be  by  way  of  motion  under  the  County  Courts  Act  of 
1888,  or  by  lodging  the  instrument  of  appeal  in  the  registry  under  the 
County  Courts  Admiralty  Jurisdiction  Act,  1868  (c). 

Any  party  aggrieved  by  the  decision  of  the  Divisional  Court  (d)  has  the  Appeal  to  the 
same  appeal  to  the  Court  of  Appeal,  where  the  appeal  in  which  such  decision  ^^^  ^^ 
has  b^n  given  was  brought  by  way  of  motion  under  the  County  Courts 
Act,  1888,  as  he  would  have  had  if  the  instrument  of  appeal  had  been 
lodged  in  the  registry  under  the  County  Courts  Jurisdiction  Act,  1868  (e). 


but  it  would  seem  that  in  practice  ten  days 
is  treated  as  the  time  for  appealing  under 
the  Act  of  1888. 

(«?)  See  iupray  p.  620  ;  and  Order  LIX.. 
rule  4  (887). 

(d)  It  has  not  been  the  practice  for 
Divisional  Courts  of  the  Probate,  Divorce, 
and  Admiralty  Division  to  sit  in  Admiralty 
for  the  disposal  of  any  business  other 
than  the  hearing  and  determination  of 


Admiralty  appeals  from  inferior  Courts ; 
bat  on  two  occasions  a  Divisional  Court 
of  the  Admiralty  Division  has  sat  to  hear 
applications  in  actions  pending  in  the 
High  Court,  and  involving  somewhat 
important  points  of  law  and  practice. 
The  Nwmida,  The  Collingrore,  10  P.  D. 
158  ;  The  Arina,  12  P.  D.  118. 
(e)  Seb  supra,  p.  625. 


A.P. 
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CHAPTER    XXIV. 


Appeal  is  to 
the  Probate, 
Divorce,  and 
Admiralty 
Division. 


APPEALS  FROM  THE  WBECK  COMMISSIONER,  NAVAL  COURTS,  AND  OTHER 
TRIBUNALS  HOLDING  INVESTIGATIONS  INTO  THE  CONDUCT  OF  MASTERS, 
M.\TES,  OR  ENGINEERa 

The  475th  section  of  the  Merchant  Shipping  Act,  1894  (a),  which  has 
now  taken  the  place  of  the  2nd  section  of  the  Shipping  Casualties  Investi- 
gations Act,  1879  (b),  provides  that  where  on  any  investigation  under  the 
6th  part  of  that  Act  into  a  shipping  casualty  (c)^  or  an  inquiry  into  the 
conduct  of  a  master,  mate,  or  engineer  (^,  a  decision  has  been  given 
with  respect  to  the  cancelling  or  suspension  of  the  certificate  of  a  master, 
mate,  or  engineer,  and  an  application  for  a  rehearing  (0)  has  not  been 
made  or  has  been  refused,  an  appeal  shall  lie  from  the  decision, 
if  the  decision  is  given  in  England  or  by  a  Naval  Court,  to  the  High 
Court.  It  is  further  provided  by  the  same  section  that  any  appeal 
under  its  provisions  shall  be  subject  to  and  conducted  in  accordance  with 
such  conditions  and  r^ulations  as  may,  under  the  powers  contained 
in  the  6th  part  of  the  Merchant  Shipping  Act,  1894,  be  prescribed  by 
rules  made  in  relation  thereto  (/). 

The  6th  part  of  the  Merchant  Shipping  Act,  1894  (y),  also  gives  authority 
to  any  Court  or  tribunal  authorized  by  the  Legislature  of  any  British  posses- 
sion to  make  inquiries  as  to  shipwrecks  or  other  casualties  affecting  ships, 
or  as  to  charges  of  incompetency  or  misconduct  on  the  part  of  masters, 
mates,  or  engineers  of  ships  in  certain  cases  mentioned  in  the  section  ;  and 

for  carrying  into  effect  the  enactments 
relating  to  formal  investigations,  and  to 
the  rehearing  of  or  an  appeal  from  any 
investigation  or  inquiry  held  under  the 
6th  part  of  the  Act,  and  in  particular 
with  respect  to  the  appointment  and 
summoning  of  assessors,  the  procedure, 
the  parties,  the  persons  allowed  to  ap- 
pear, the  notice  to  those  parties  and 
persons,  or  to  persons  affected,  the 
amount  and  application  of  fees,  and  the 
place  in  which  formal  investigations  may 
be  held.  The  same  section  also  provides 
that  all  such  rules  while  in  force  shall 
have  effect  as  if  enacted  in  the  M.  8.  Act, 
1894,  and  makes  provision  that  any  rule 
made  under  the  section  with  regard  to  the 
rehearing  of  or  appeals  from  any  investi- 
gations or  inquiries  as  to  the  appointment 
of  assessors,  and  as  'to  the  places  in  which 
formal  investigations  are  to  be  held,  shall 
be  laid  before  both  Houses  of  Parliament 
as  soon  as  may  be  after  it  is  made. 
O)  See  67  &  58  Vict.  c.  60,  s.  478. 


(a)  57  &  58  Vict.  c.  60. 

(ft)  42  &,  43  Vict.  c.  72. 

(r)  See  57  &  58  Vict.  c.  60,  ss.  464—468, 
480—486. 

(rf)  See  67  &  58  Vict.  c.  60,  ss.  471, 
480—486. 

(«)  Under  a  provision  contained  in  the 
section  enabling,  in  certain  cases,  the  in- 
vestigations or  inquiries  referred  to  in  the 
section  to  be  reheard,  either  generally  or 
as  to  any  part  thereof,  either  by  the  Court 
or  authority  by  whom  they  were  heard  in 
the  first  instance,  or  by  the  Wreck  Com- 
missioner, or  in  England  by  the  High 
Court  of  Justice.  For  an  instance  of 
such  a  rehearing  before  the  Probate, 
Divorce,  and  Admiralty  Divisions,  see 
The  Ida  J  11  P.  D.  87.  As  to  the  pro- 
cedure on  such  a  rehearing,  see  the 
Shipping  Casualties  Rules,  1896,  art.  21. 

(/)  The  479th  section  of  the  Act  of 
1894  (57  &  58  Vict  c.  60)  provides 
that  the  Lord  Chancellor  may,  with 
the  consent  of  the  Treasury  so  far 
as  relates  to   fees,  make  general   rules 
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the  6th  sab-section  of  sect.  478  of  that  Act  provides  that  the  Board  of 
Trade  may  order  the  rehearing  of  any  inquiry  under  that  section  in  like 
manner  as  they  may  order  the  rehearing  of  a  similar  investigation  or 
inquiry  in  the  United  Kingdom,  but  that  if  an  application  for  rehearing 
either  is  not  made  or  is  refused,  an  appeal  shall  lie  from  any  order  or 
finding  of  the  Court  or  tribunal  holding  the  inquiry  to  the  High  Court  in 
England,  provided  that  an  appeal  shall  not  lie 

(a.)  from  any  order  or  finding  on  an  inquiry  into  a  casualty  affecting  a 

ship  registered  in  a  British  possession  ; 
(b.)  from  a  decision  affecting  the  certificate  of  a  master,  mate,  or 

engineer,  if  that  certificate  has  not  been  granted  either  in  the 

United  Kingdom  or  in  a  British  possession  under  the  authority 

of  this  Act. 

The  same  section  provides  that  the  appeal  shall  be  conducted  in 
accordance  with  such  conditions  and  regulations  as  may  from  time  to 
time  be  prescribed  by  rules  made  in  relation  thereto  under  the  powers 
contained  in  this  part  of  the  Act  {h). 

It  is  provided  by  the  19th  rule  of  the  Shipping  Casualties  Rules,  1895(f), 
which  by  virtue  of  sect.  479  of  the  Merchant  Shipping  Act,  lSM(k),  have 
effect  as  if  enacted  in  that  Act,  that  where  an  appeal  is  to  the  High  Court 
in  England,  it  shall  be  to  a  Divisional  Court  of  the  Probate,  Divorce,  and 
Admiralty  Division  of  the  High  Court  (^). 

The  decision  from  which  an  appeal  lies  under  the  provisions  of  the 
475th  section  of  the  Merchant  Shipping  Act,  1894,  is,  as  was  the  case 
under  the  Act  of  1879,  a  decision  with  respect  to  the  cancelling  or  suspen- 
sion of  the  certificate  of  a  master,  mate,  or  engineer,  and  the  only  person 
entitled  to  appeal  under  the  section  is  the  master,  mate,  or  engineer  with 
respect  to  the  cancelling  or  suspension  of  whose  certificate  such  decision 
has  been  given.  Where,  therefore,  a  shipowner  appeared  at  the  hearing  of 
an  investigation  under  the  Merchant  Shipping  Acts  into  the  circumstances 
attending  the  loss  of  a  ship  owned  by  him,  and  was  condemned  in  costs  by 
the  tribunal  investigating  the  case,  and  thereupon  appealed  under  the  pro- 
visions of  the  Act  of  1879,  the  Probate,  Admiralty,  and  Divorce  Division, 
the  Court  which  heard  the  appeal  under  the  Act  of  1879,  held  that  it  had 
no  jurisdiction  to  entertain  the  appeal  (m).  This  decision  appears  applicable 
to  the  475th  section  of  the  Merchant  Shipping  Act,  1894.  So  also  a 
decision  in  1886  under  the  Shipping  Casualties  Investigations  Act,  1879, 
to  the  effect  that  no  appeal  lay  from  the  refusal  of  the  Board  of  Trade  to 
order  a  rehearing  of  an  investigation  into  the  conduct  of  a  master,  mate, 


Masters, 
mates,  or 
engineers 
whose 
certificates 
have  been 
dealt  with 
may  appeal. 


(/O  8ee  57  &  58  Vict.  c.  60,  s.  478  ;  and 
*«y;ni,  p.  530. 

(t)  These  rales  are  printed  Statutory 
Rules  and  Orders  for  1895,  pp.  460—469. 

(*)  57  &  58  Vict.  c.  60. 

(/)  Under  the  repealed  Act  of  1879  the 
appeal  was  to  the  Probate,  Divorce,  and 
Admiralty  Division  of  the  High  Court, 
and  accordingly  all  appeals  under  that 
Act  were  from  the  time  that  it  came  into 
operation  up  to  its  repeal  heard  by  a 
Court    consisting    of    the    two    judges 


assigned  to  that  Division.  See  17tc 
Arizana^  5  P.  D.  123,  the  first  appeal 
heard  under  the  Act  in  England;  Tite 
Golden  Sea,  7  P.  D.  194  ;  I7ie  Famemth, 
7  P.  D.  207.  The  rule  referred  to  in  the 
text  has  in  substance  continued  the  juris- 
diction in  the  same  Court,  as  Divisional 
Courts  in  the  Admiralty  Division  are  in 
practice  formed  of  the  judges  assigned  to 
that  Division. 

(w)  The  Golden  Sea,  7  P.  D.  194. 
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(/onditions 
and  regula- 
tions under 
which  appeals  (namely)  : — 
condncted. 


or  engineer,  appears  to  be  eqaally  applicable  to  the  constraction  of  the 
corresponding  provisions  of  the  Act  of  1894  now  in  force  (n). 

The  conditions  and  regulations  to  which  appeals  under  the  475th  section 
of  the  Merchant  Shipping  Act,  1894,  are  at  present  subject,  are  contained 
in  the  Shipping  Casualties  Rules,  1895  (o),  and  article  20  of  these  general 

rules  is  as  follows : — 

Every  appeal  under  sects.  475  and  478  of  the  Merchant  Shipping  Act, 
1894,  shall    be  subject  to   the  conditions    and    regulations    following 


(a.)  The  appellant  shall  within  the  time  hereafter-mentioned  serve  on 
such  of  the  other  parties  to  the  proceedings  as  he  may  consider 
to  be  directly  affected  by  the  appeal,  notice  of  his  intention  to 
appeal,  and  shall  also  within  two  days  after  setting  down  the 
appeal  give  to  the  said  parties  notice  of  the  general  grounds  of 
the  appeal  ( p). 

(b.)  Notice  of  appeal  shall  be  served  either  within  twenty-eight  days  of 
the  date  when  the  decision  is  pronounced,  or  within  twenty-one 
days  from  the  date  on  which  the  report  is  issued  in  print  in 
London  by  the  Board  of  Trade  (q). 

(c.)  If  the  appeal  is  brought  by  any  party  other  than  the  Board  of 
Trade,  the  appellant  shall  before  the  appeal  is  heard  give  such 
security,  if  any,  by  deposit  of  money  or  otherwise,  for  the  costs  to  be 
occasioned  by  the  appeal,  as  the  judge  (r)  from  whose  decision  the 
appeal  is  brought  on  application  made  to  him  for  that  purpose 
may  direct  (s). 

(d.)  The  appellant  shall,  before  the  expiration  of  the  time  within  which 
notice  of  appeal  may  be  given,  leave  with  the  officer  for  the  time 
being  appointed  for  that  purpose  by  the  court  of  appeal  (/)  a 
copy  of  the  notice  of  appeal,  and  the  officer  shall  thereupon  set 
down  the  appeal  by  entering  it  in  the  proper  list. 

(e.)  The  court  of  appeal  shall  be  assisted  by  not  less  than  two  assessors, 


(«)  nc  Ida,n  P.  D.  37. 

(p)  These  rules  were  made  by  the  Lord 
Chancellor  under  sect.  479  of  the  M.  S. 
Act,  1894,  and  came  into  force  on 
April  1,  1895.     See  post,  APPENDIX. 

(/>)  Where  the  Board  of  Trade  has  been 
a  party  to  the  investigation  in  the  Court 
below,  notice  must  be  giyen  to  the  solicitor 
of  the  Board  of  Trade. 

(«/)  Art.  27  of  the  general  rules  pro- 
vides that  in  computing  the  number  of 
days  within  which  any  act  is  to  be  done 
they  shall  be  reckoned  exclusive  of  the 
first  and  inclusive  of  the  last  day,  unless  the 
last  (lay  shall  happen  to  fall  on  a  Sunday, 
Christmas  Day,  or  Good  Friday,  or  on  a 
day  appointed  for  a  public  fast  or  thanks- 
giving or  holiday,  in  which  case  the  time 
shall  be  reckoned  exclusive  of  that  day 
also.  By  art.  28  of  the  rules  it  is  pro- 
vided that  any  notice,  summons,  or  other 
document  issued  under  the  rules  may  be 
served  by  sending  the  same  by  registered 


letter  to  the  address  of  the  persons  to  be 
served,  and  that  the  service  of  any  notice, 
summons,  or  other  document  may  be 
proved  by  the  oath  or  affidavit  of  the 
person  by  whom  it  was  served. 

(r)  Defined  by  art.  2  of  the  general 
rules  to  mean  the  Wreck  Commissioner, 
stipendiary  magistrate,  justices,  or  other 
authority  empowei*ed  to  hold  an  investi- 
gation. 

(#)  1001.  was  the  amount  of  security 
usually  required  on  appeals  from  the 
Wreck  Commissioner. 

(f)  In  the  case  of  appeals  to  a  Divi- 
sional Court  of  the  Probate,  Divorce,  and 
Admiralty  Division,  the  officer  for  the 
time  being  appointed  as  the  officer  with 
whom  the  notice  of  appeal  is  to  be  left 
under  sub-sect,  (d),  and  the  grounds  of 
appeal  and  other  documents  under  sub- 
sect,  (g),  is  one  of  the  clerks  in  the 
principal  registry. 
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to  be  selected,  in  the  discretion  of  the  court,  having  regard  to 
the  natare  of  each  case,  ftrom  either  or  both  of  the  following 
classes : — 

1.  Elder  Brethren  of  the  Trinity  House  (u). 

2.  Persons  approved  from  time  to  time  by  the  Secretary  of 

State  as  assessors  for  the  purpose  of  formal  investigations 
into  shipping  casualties  under  sects.  4kQQ  and  467  of  the 
Merchant  Shipping  Act,  1894  (x). 

(f .)  The  court  of  appeal  may,  if  it  thinks  fit,  order  any  other  person  or 
persons,  body  or  bodies,  other  than  the  parties  served  with  the 
notice  of  appeal,  to  be  added  as  a  party  or  parties  to  the  proceed- 
ings for  the  purposes  of  the  appeal,  on  such  terms  with  respect  to 
costs  and  otherwise  as  the  court  of  appeal  may  think  fit.  Any 
party  to  the  proceedings  may  object  to  the  appearance  on  the 
appeal  of  any  other  party  to  the  proceedings  as  unnecessary. 

(g.)  The  evidence  taken  before  the  judge  from  whose  decision  the  appeal 
is  brought  shall  be  proved  before  the  court  of  appeal  by  a  copy 
of  the  notes  of  the  judge,  or  of  the  shorthand  writer,  clerk, 
secretary,  or  other  person  authorized  by  him  to  take  down  the 
evidence,  or  by  such  other  materials  as  the  court  of  appeal  thinks 
expedient ;  and  a  copy  of  the  evidence,  and  of  the  report  to  the 
Board  of  Trade  containing  the  decision  from  which  the  appeal  is 
brought,  and  of  the  notice  of  the  general  grounds  of  the  appeal, 
shall  be  left  with  the  officer  for  the  time  being  appointed  for  that 
purpose  by  the  court  of  appeal  (y)  before  the  appeal  comes  on  for 
hearing.  For  the  purpose  of  this  rule,  copies  of  the  notes  of  the 
evidence,  and  of  the  report  (2;),  shall  be  supplied  to  the  appellant 
on  request  by  the  judge  or  other  person  having  charge  thereof,  on 
payment  of  the  usual  charge  for  copying. 

(h.)  The    court  of    appeal  shall  have   full   power  to  receive  further 


(«)  A  fee  of  3Z.  3*.  a  day  for  each 
app^  is  payable  to  each  of  the  Trinity 
masters  attending  on  the  hearing  of  the 
appeal.  Sec  R.  S.  C,  dated  Jan.  12, 
1893,  infra,  p.  524.  Elder  Brethren  of 
the  Trinity  House  were  in  practice 
always  summoned  to  attend  on  the 
hearing  of  appeals  under  the  Act  of  1879. 

(iP)  Sect.  466  of  the  M.  S.  Act,  1894, 
provides,  infer  alia,  that  the  Court  hold- 
ing any  formal  investigation  under  the 
6th  part  of  the  M.  S.  Act,  1894,  shall  hold 
the  same  with  the  assistance  of  one  or 
more  assessoi's  of  nautical,  engineering, 
or  other  special  skill  or  knowledge,  to  be 
appointed  out  of  a  list  of  persons  for  the 
time  being  approved  for  the  purpose  by  a 
Secretary  of  State,  in  such  manner  and 
according  to  such  regulations  as  may  be 
prescribed  by  rules  made  under  this  part 
[part  vi.]  of  this  Act  with  regard  thereto. 
It  is  provided  by  the  next  section  (sect. 
467  of  the  Act  of  1894)  that  the  list  of 
persons  approved  as  assessors  for  the  pur- 
pose of  formal  investigations  into  ship- 
ping casualties  shall  be  in  force  for  three 


years  only,  but  persons  whose  names  are 
on  any  such  list  may  be  approved  for  any 
subsequent  list ;  and  that  the  Secretary 
of  State  may  at  any  time  add  or  with- 
draw the  name  of  any  person  to  or  from 
the  list.  See  also  art.  2  of  the  Shipping 
Casualties  Rules,  1895,  as  to  the  definition 
of  the  list  of  assessors  in  force  for  the 
purpose  of  the  6th  part  of  the  M.  S.  Act, 
1894,  and  arts.  22  to  26  and  Appendix, 
part  ii.  of  the  same  rules  as  to  the 
appointment  of  such  assessors.  A  list  of 
assessors  for  the  time  being  appointed 
under  the  Act  wiU  be  found  in  the 
Quarterly  Navy  List. 

(y)  See  mtpra,  p.  532,  n.  (t), 

(z)  See  also  the  M.  S.  Act,  1894,  s. 
466.  The  reasons  for  the  decision  of  the 
Wreck  Commissioner  or  other  authority 
holding  an  investigation  into  a  shipping 
casualty  are  usually  given  in  an  annex  to 
the  report.  The  reasons  given  for  the 
decision  need  not  be  the  same  as  were 
stated  in  Court  at  the  time  the  decision 
was  given.     The  Kestrel,  6  P.  D.  186. 
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Rehearings 
directed  by 
the  Board 
of  Trade. 


Application 
for  admission 
of  fresh 
evidence. 


Costs. 


evidence  on  questions  of  fact,  such  evidence  to  be  either  by  oral 
examination  in  court,  by  affida\it,  or  by  deposition  taken  before  an 
examiner  or  commissioner.  Evidence  may  also  be  given,  with 
special  leave  of  the  court  of  appeal,  as  to  matters  which  have 
occurred  since  the  date  of  the  decision  fi*om  which  the  appeal  is 
brought. 

(i.)  The  court  of  appeal  shall  have  power  to  make  such  order  as  to  the 
whole  or  any  part  of  the  costs  of  and  occasioned  by  the  appeal  as 
the  court  may  think  just. 

(j.)  Subject  to  the  foregoing  provisions  of  this  rule,  every  appeal  shall 
be  conducted  under  and  in  accordance  with  the  general  rules  and 
regulations  appUcable  to  ordinary  proceedings  before  the  court  of 
appeal ;  but  there  shall  not  be  anything  in  the  nature  of  plead- 
ings other  than  the  notice  of  the  general  grounds  of  the  appeal, 
except  by  special  permission  of  the  court  of  appeal. 

(k.)  On  the  conclusion  of  an  appeal,  the  court  of  appeal  shall  send  to 
the  Board  of  Trade  a  report  of  the  case,  in  such  form  as  the 
court  of  appeal  may  think  fit  {a). 

These  general  rules  appear  to  contemplate  appeals  by  the  Board  of  Trade  (b) ; 
but  in  practice  appeals  have  up  to  the  present  time  been  by  masters, 
mates,  or  engineers  whose  certificates  have  been  cancelled  or  suspended, 
and  the  solicitor  for  the  Board  of  Trade  has  appeared  as  respondent  on  the 
appeal. 

Article  21  of  the  Shipping  Casualties  Rules,  1895,  relates  to  rehearings 
by  order  of  the  Board  of  Trade  under  the  6th  part  of  the  Merchant 
Shipping  Act,  1894,  and  is  as  follows  :  — 

21. — (a.)  Where  the  Board  of  Trade  directs  a  rehearing  under  sect. 
475  or  478  of  the  Merchant  Shipping  Act,  1894,  they  shall  cause  such 
reasonable  notice  to  be  given  to  the  parties  whom  they  consider  to  be 
afiected  by  the  rehearing  as  the  circumstances  of  the  case  may,  in  the 
opinion  of  the  Board  of  Trade,  permit. 

(b.)  The  provisions  distinguished  as  (e.),  (f.),  (g.),  (h.),  (i.),  (j.),  (k.)  of 
the  foregoing  rule  shall  apply  to  a  rehearing  as  if  it  were  an  appeal,  and 
as  if  the  court  or  authority  before  whom  the  rehearing  takes  place  were 
the  court  of  appeal.  .  .  .  (c). 

Applications  to  a  Divisional  Court  of  the  Probate,  Divorce,  and 
Admiralty  Division  to  admit  further  evidence  on  the  hearing  of 
appeals  under  the  6th  part  of  the  Merchant  Shipping  Act,  1894,  are 
made  on  motion,  after  notice  of  motion  in  the  ordinary  manner,  filed 
in  the  principal  Admiralty  Registry,  and  served  on  the  solicitor  for  the 
Board  of  Trade  if  the  application  be  on  behalf  of  a  master,  mate, 
or  engineer  whose  certificate  has  been  dealt  with  (d).  If  the  Court 
gives  the  applicant  leave  to  adduce  further  evidence  (c),  it  may 
reserve     the     question     as    to     how     the    costs    incidental     to     the 


(«)  See  the  M.  S.  Act,  1894,  s.  466, 
snb-s.  6. 

(ft)  See  Rules  of  1895,  art.  20,  sub-sect, 
(c),  tntpra^  p.  632. 

(c)  For    instances  of    rehearings,   see 


TheBiithhiry,  13  P.  D.  119  ;  TlieOrimsby, 
June  24,  1898  ;  The  China,  Feb.  23,  1899. 

(rf)  See  »upra,  p.  531. 

{e)  See  Shipping  Casualties  Rules, 
1895,  art  20  (h),  ^jfra.     See  also   The 
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admission  of  such  evidence  are  to  be  borne  until  the  appeal  is  heard 
and  determined ;  and  if  the  ultimate  decision  of  the  case  turns  upon  the 
additional  evidence,  it  may  consider  that  a  reason  for  not  allowing  the  costs, 
although  the  appeal  is  successful  (/).  The  Trinity  masters  are  summoned 
at  the  hearing  of  an  appeal  to  advise  the  Court  in  matters  of  nautical  skill 
and  knowledge ;  and,  therefore,  although  leave  for  further  evidence  to  be 
adduced  has  been  given,  witnesses  will  not  be  permitted  in  any  case  to  give 
evidence  on  such  matters  (g). 

Appeals  under  the  6th  part  of  the  Merchant  Shipping  Act,  1894,  are  in  the  Appeals  in 
nature  of  rehearing8(A) ;  but  the  question  has  not  yet  been  decided  whether,  reh^iDgs.^ 
when  the  Court  is  of  opinion  that  the  finding  of  the  tribunal  from  which 
the  appeal  comes  is  bad  on  its  face,  the  Court  can  look  behind  the  terms  of 
that  finding  for  the  purpose  of  inquiring  whether  the  decision  of  the  Court 
can  be  supported  on  other  grounds  (f). 

The  Court  hearing  the  appeal  has,  independently  of  the  general  rules  of  Ooets. 
1895  (&),  jurisdiction  over  the  costs  of  and  occasioned  by  the  appeal  (/). 
Where  the  action  of  the  tribunal  from  which  the  appeal  comes,  in  suspend- 
ing or  cancelling  the  certificate  of  the  appellant,  proceeds  on  the  invitation 
of  the  Board  of  Trade,  the  Court  hearing  the  appeal  will,  if  it  is  of  opinion 
that  the  certificate  of  the  master,  mate,  or  engineer  who  has  succeeded  on 
his  appeal  has  been*improperly  cancelled  or  suspended,  direct  the  Board  of 
Trade,  if  it  has  appeared  on  the  appeal,  to  pay  the  costs  of  the  appeal, 
except  in  cases  where  the  appellant  appears  to  the  Court  to  have  been  guilty 
of  such  misconduct  as  rendered  an  inquiry  as  to  the  suspension  or  cancella- 
tion of  his  certificate  necessary  (m). 

On  the  other  hand,  where  a  master,  mate,  or  engineer  appealing  is 
unsuccessful  in  his  appeal,  the  appellant  will  as  a  general  rule  be  condemned 
in  the  costs  of  the  appeal  (n).  In  a  case  under  the  Act  of  1879,  where  the 
decision  of  the  Wreck  Commissioner  suspending  the  certificate  of  a  master 
was  confirmed,  but  the  Court  hearing  the  appeal  recommended  that  the 
Board  of  Trade  should  shorten  the  time  for  which  the  certificate  had  been 
suspended,  the  parties  to  the  appeal  were  left  to  bear  their  own  costs  of  the 
appeal  {o). 


Famenoth,  7  P.  D.  207.  The  Court  has 
intimated  that  the  motion  should  be  made 
previously  to,  instead  of  at,  the  hearing 
of  the  appeal.  lb.  The  notice  of  motion 
should  tbei-efore  be  given  in  sufficient 
time  to  enable  the  motion  to  be  disposed 
of  before  the  day  appointed  for  hearing 
the  appeaL 

(J)  The  Famentftk,  7  P.  D.  207. 

(^)  Tfte  Keiftrel,  6  P.  D.  182. 

(A)  See  TIte  Farnenoth,  7  P.  D.  207,  at 
p.  216. 

(i)  See  77ie  Arizona,  5  P.  D.  123,  127. 

(Aj)  See  art.  20  (c)  (i)  of  the  Shipping 
Casualties  Rules,  1895  {supra,  pp.  633, 
534). 

(0  Tlt£  Arizona,  5  P.  D.  123,  decided 
before  the  General  Rules  of  1880  [the 
rules  in  force  before  the  Shipping  Casu- 
alties Rules,  1895]  came  into  force.  The 
rules  of  1895  expressly  give  the  Court 


power  to  make  such  order  as  to  the  whole 
or  any  part  of  the  costs  of  and  occasioned 
by  the  appeal  as  may  be  just. 

(nC)  The  Arizona,  lb ;  Tlie  Famenoth, 
7  P.  D.  217  ;  Tlve  Eldorado,  May  6,  1885  ; 
TJie  Curlew,  June  3,  1896. 

(»)  The  Arizona,  5  P.  D.  130 ;  The 
Golden  Sea,  7  P.  D.  194.  Where  the 
Board  of  Trade  has  appeared  as  respon- 
dent, and  successfuUy  defended  the  de- 
cision appealed  against,  the  costs  the 
solicitor  of  the  Board  of  Trade  has 
incurred  on  the  appeal  will  thus  have  to 
be  paid  to  the  Boaitl  of  Trade. 

(«)  The  KeMrel,  6  P.  D.  182.  See  also 
The  Throttlegarth,  May  9, 1899,  where  the 
Court  being  of  opinion  that  the  Boaid  of 
Trade  had  presented  the  case  fairly, 
though  the  evidence  did  not  warrant  the 
decision  of  the  Court  below,  made  no 
order  as  to  costs. 
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APPEALS  TO  THE  CX)URT  OF  APPEAL. 


Jarisdiction 
of  C5ourt  of 
Appeal. 


Before  the  Judicature  Act,  1873,  came  into  operation,  appeals  from  the 
High  Court  of  Admiralty  were  to  the  Queen  in  Council.  By  an  Order  in 
Council  made  in  the  November  of  each  year,  all  appeals  on  which  petitions 
might  be  presented  to  the  Queen  in  Council,  during  the  twelve  months  next 
after  the  making  of  such  Order,  were  referred  to  the  JudicialCommitteeof  the 
Privy  Council,  which  formed  the  Court  of  Appeal.  An  appeal  lay  as  of  right 
ftx)m  all  final  decrees  or  sentences,  or  interlocutory  decrees  having  the  force 
of  final  sentences,  of  the  Court  of  Admiralty,  and,  with  the  permission  of  the 
judge  of  the  Court,  from  any  order  or  decree  of  the  judge,  whether  made 
ex  parte  or  otherwise  (a). 

By  the  18th  section  of  the  Judicature  Act,  1873,  all 'jurisdiction  vested 
in  or  capable  of  being  exercised  by  the  Queen  in  Council,  or  the  Judicial- 
Committee  of  the  Privy  Council,  upon  appeal  fix)m  any  judgment  or  order 
of  the  High  Court  of  Admiralty,  has  been  transferred  to  and  vested  in  the 
Court  of  Appeal,  established  by  that  Act  (^),  which,  under  the  name  of  Her 
Majesty^s  Court  of  Appeal,  is  by  the  same  Act  declared  to  have  appellate 
jurisdiction  with  such  original  jurisdiction  as  in  the  Act  mentioned  as  may 
be  incident  to  the  determination  of  any  appeal  (r).  The  19th  section  of  the 
Judicature  Act,  1873,  provides  that  the  said  Court  of  Appeal  shall  have 
jurisdiction  and  power  to  hear  and  determine  appeals  from  any  judgment 


(fi)  See  7  &  8  Vict.  c.  69,  s.  9.  The 
statutes  I'egulating  appeals  to  the  Privy 
Ck)uncil  are  2  &  3  WiU.  4,  c.  92  ;  3  &  4 
WilL  4,  c.  41  ;  6  &  7  Vict.  c.  38 ;  7  &  8 
Vict.  c.  69  ;  14  &  15  Vict.  c.  83.  An  ap- 
peal in  foreign  enlistment  cases  was 
given  by  33  &,  34  Vict.  c.  90,  s.  27.  [See 
tupra^ia,  231.] 

(b)  By  the  same  section  the  CJourt  of 
Appeal  is  made  a  superior  Court  of 
record,  and  by  sect.  22  of  the  same  Act 
it  was  enacted  that  from  and  after  the 
commencement  of  the  Act  the  several 
jurisdictions  vested  in  and  tran^erred  to 
the  Ooui-t  of  Appeal  shaU  cease  to  be 
exercised  except  by  the  said  High  Court 
of  Appeal. 

(f?)  The  Judicature  Act,  1873,  s.  4.  As 
to  the  constitution  of  the  Court  of  Appeal, 
^ee  the  Judicature  Act,  1873,  s.  7 ;  the 
Judicature  Act,  1875,  ss.  4,  6  ;  the  Appel- 
late Jurisdiction  Act,  1876,  ss.  15,  16,  18, 
19  ;  the  Judicature  Act,  1881  (44  &  45 
Vict.  c.  68),  ss.  2,  3, 4  ;  the  Judicature  Act, 
1884  (47  &  48  Vict.  c.  61),  s.  3,  giving 


the  President  of  the  Probate,  Divorce,  and 
Admiralty  Division  precedence  after  such 
judges  of  the  Court  of  Appeal  as  were 
appointed  before  his  appointment  as  an 
ew  officio  member  thereof ;  the  Judicature 
Act,  1890  (54  &  55  Vict.  c.  44),  s.  1  ;  and 
the  Judicature  Act,  1891  (55  &  56  Vict, 
c.  53),  the  2nd  section  of  which  further 
deals  with  the  precedence  of  the  President 
of  the  Probate,  Divorce,  and  Admiralty 
Division  as  a  member  of  the  Court  of 
AppeaL  The  Judicial  Committee  of  the 
Privy  Council  might  order  witnesses  to  be 
examined,  and  might  direct  an  issue  to 
be  tried  in  any  Court  in  any  of  Her 
Majesty's  dominions  abroad,  or  in  any 
of  the  Courts  of  Common  Law,  at  bar, 
or  before  a  judge  of  assize,  or  at  the 
sittings  in  London  or  Middlesex,  and 
either  by  a  special  or  common  jury. 
3  &  4  Will.  4,  c.  41,  ss.  7,  8,  10.  Similar 
powers  to  those  conferred  by  these  pro- 
visions are,  it  is  apprehended,  now  vested 
in  the  Court  of  Appeal  when  sitting  to 
determine  Admiralty  appeals. 


APPEALS  TO  THE  COURT  OF  APPEAL. 


537 


or  order  (d)^  save  as  in  the  same  Act  afterwards  mentioned,  of  Her  Majesty's 
High  Court  of  Justice,  or  of  any  judges  or  judge  thereof,  subject  to  the 
provisions  of  the  Act,  and  to  such  rules  and  orders  of  Court  for  regulating 
the  terms  and  conditiops  on  which  such  appeals  shall  be  allowed,  as  may  be 
made  pursuant  to  the  Act  (e).  The  same  section  also  provides  that  for  all 
the  purposes  of  and  incidental  to  the  hearing  and  determination  of  any 
appeal  within  its  jurisdiction,  and  the  amendment,  execution,  and  enforce- 
ment of  any  judgment  or  order  made  on  any  such  appeal,  and  for  the 
purpose  of  every  other  authority  expressly  given  to  the  Court  of  Appeal  by 
the  Act,  the  said  Court  of  Appeal  shall  have  all  the  power,  authority,  and 
jurisdiction  by  the  Act  vested  in  the  High  Court  of  Justice. 

The  provisions  of  the  Act  of  1873,  which  restrict  appeals  to  the  Court  of  Restrictions 
Appeal,  are  contained  in  sects.  45,  49,  and  50  of  the  same  Act.  Of  these  ^°  ^^^^  ** 
sections,  sect.  45  enables  all  appeals  from  inferior  Courts  which  might, 
before  the  passing  of  the  Act,  have  been  brought  to  any  Court  or  judge 
whose  jurisdiction  is  by  the  Act  transferred  to  the  High  Court  of  Justice, 
to  be  brought  to  Divisional  Courts,  and  declares  that  the  determination  of 
such  appeals  respectively  by  such  Divisional  Courts  shall  be  final,  unless 
special  leave  to  appeal  from  the  same  to  the  Court  of  Appeal  shall  be  given 
by  the  Divisional  Court  by  which  any  such  appeals  from  an  inferior  Court 
shall  be  heard  (/).  The  49th  section  of  the  Act  is  as  follows  :  "  No  order 
made  by  the  High  Court  of  Justice  or  any  judge  thereof,  by  the  consent  of 
parties,  or  as  to  costs  only,  which  by  law  are  left  to  the  discretion  of  the 
Court,  shall  be  subject  to  any  appeal,  except  by  leave  of  the  Court  or  judge 
ma^ng  such  order"  (g).  And  sect.  50  of  the  Act  provides  that  no  appeal 
shall  lie  from  any  order  made  by  a  judge  of  the  High  Court  of  Justice  in 
chambers,  to  set  aside  or  diftcharge  which  no  motion  upon  notice  to  the 
judge  sitting  in  Court  has  been  made,  unless  by  special  leave  of  the  judge 
by  whom  such  order  was  made,  or  of  the  Court  of  Appeal. 

The  jurisdiction  of  the  Court  of  Appeal  is  further  restricted  by  the  20th 
section  of  the  Appellate  Jurisdiction  Act,  1876  (h),  which  provides  that 
where  by  Act  of  Parliament  it  is  provided  that  the  decision  of  any  Court  or 
judge  the  jurisdiction  of  which  Court  or  judge  is  transferred  to  the  High 
Court  of  Justice  is  to  be  final,  an  appeal  shall  not  lie  in  any  such  case  from 
the  decision  of  the  High  Court  of  Justice,  or  of  any  judge  thereof,  to  Her 
Majesty's  Court  of  Appeal  (*).    Moreover,  in  a  case  where  the  judge  of  the 


(<i)  An  appeal  lies  under  this  section 
from  an  order  of  the  judge  in  Court 
reversing  an  order  made  by  the  registrar 
in  chambers.  27i^  Virur,  25  W.  R.  463  ; 
and  s^ipra^  p.  509,  n.  (r).  Such  an  appeal, 
however,  may  now,  unless  the  order 
appealed  from  is  an  order  determining 
liability,  be  subject  to  the  provisions  of  the 
Judicature  Act,  1894(57  &  58  Vict.c.  16). 
By  sect.  100  of  the  Judicature  Act,  1873, 
the  term  "  judgment,"  when  used  in  that 
Act,  includes  "  decree." 

{e)  The  regulations  and  conditions  in 
question  are  for  the  most  part  contained 
in  Order  LVIIl.     See  infra. 

(/)  See  tvpra^  p.  525,  as  to  Ad- 
mii-alty    appeals   from    inferior    Courts 


generally,  and  as  to  whether  this  section 
applies  when  the  decision  of  the  High 
Court  of  Justice  alters  the  decision  of  a 
County  Court  having  Admiralty  jurisdic- 
tion. As  to  whether  api)eals  lie  to  the 
Court  of  Appeal  from  the  decisions  of  the 
High  Court  of  Justice  on  Admiralty  ap- 
peals from  the  Cinque  Ports  Salvage 
Commissioners,  see  *«///*/?,  p.  515. 

(jf)  As  to  the  cases  where  appeals  "  as 
to  costs  only"  are  allowed,  see  srijyru. 
p.  475. 

(K)  As  to  the  construction  of  this  sec- 
tion, and  as  to  appeals  against  decisions 
at  chambers  to  the  Court  of  Appeal,  sec 
ttupra,  pp.  507,  608. 

(»)  As  to  the  effect  of  this  section  with 
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Court  of  Admiralty  refused  to  allow  an  appeal  to  be  instituted  after  the 
expiration  of  the  time  limited  for  appealing  by  the  County  Courts  Admiralty 
Jurisdiction  Act,  18G8,  s.  27,  the  Court  of  Appeal  held  that,  having 
regard  to  the  language  of  the  last-mentioned  section,  it  had  no  jurisdiction 
to  interfere  with  the  discretion  exercised  by  the  judge  of  the  Court  of 
Admiralty  {k). 

It  is  further  now  provided  by  the  Ist  section  of  the  Judicature  Act,  1894  (I), 
that  (1)  No  appeal  shall  lie  (a)  from  an  order  allowing  an  extension  of  time  for 
application  from  a  judge  or  order ;  or  (b)  without  the  leave  of  the  judge  or 
of  the  Court  of  Appeal  from  any  interlocutory  order  or  interlocutory  judg- 
ment (m)  made  or  given  by  a  judge,  except  in  the  following  cases,  namely, 
(i.)  where  the  liberty  of  the  subject  or  the  custody  of  infants  is  concerned  ; 
(ii.)  cases  of  granting  or  refusing  an  injunction  or  appointing  a  receiver; 
and  .  .  .  (iv.)  .  .  .  any  judgment  or  order  in  an  Admiralty  action  deter- 
mining liability  ;  .  .  .  (vi.)  such  other  cases  to  be  prescribed  by  Rules  of 
Court  as  may  in  the  opinion  of  the  authority  for  making  such  rules  be  of  the 
nature  of  final  decision.  ...  (8)  No  appeal  shall  lie  from  an  order  of  a 
judge  giving  unconditional  leave  to  defend  an  action  (n). 

The  time  within  which  appeals  may  be  brought,  the  institution  of  appeals, 
and  the  proceedings  therein  generally,  are  now  chiefly  regulated  by 
Order  LVIII.  of  the  Rules  of  Court  of  1883  ;  but  in  matters  where  the  Rules 
of  Court  do  not  apply,  and  relating  to  which  no  special  provision  is  con- 
tained in  the  Judicature  Acts,  the  jurisdiction  transferred  to  and  vested  in 
the  Court  of  Appeal  in  Admiralty  appeals  is  exercised  as  nearly  as  may  be 
in  the  same  manner  as  the  same  was  exercised  by  the  Judicial  Committee 
of  the  Privy  Council  on  appeals  from  the  Court  of  Admiralty  (p)  ;  and 
where  no  other  provision  is  made  by  the  Acts  or  Rules,  the  former  practice 
and  procedure  remain  in  force  (^). 

With  respect  to  the  time  within  which  appeals  may  be  brought,  rule  15, 
(879)  of  Order  LVIIL,  as  amended   by  Rules  of  the  Supreme  Court, 


re8i)ect  to  appeals  from  the  Salvage  Com- 
missioners of  the  Cinque  Ports,  see  gupra, 
p.  515. 

(Jfc)  The  Amstel,  2  P.  D.  186 ;  Kay  v. 
Jirlggst,  22  Q.  B.  D.  343.  See  R,  v.  The 
Mayor  of  Maidenhead,  9  Q.  B.  D.  503. 

(0  57  &  58  Vict.  c.  16. 

(w<)  As  to  what  is  an  interlocutory 
oi-der,  see  Salaman  v.  Warner,  [1891 1 
1  Q.  B.  734.  By  the  57  &  58  Vict.  c.  16, 
8.  1,  sub-8.  (2),  an  order  refusing  uncondi- 
tional leave  to  defend  an  action  shall  not 
be  deemed  to  be  an  interlocutory  order 
within  the  terms  of  this  section. 

(w)  The  section  also  provides  in  sub- 
sect.  (4)  that  in  matters  of  procedure  and 
practice  every  ap{)cal  from  a  judge  shaU 
be  to  the  Court  of  Appeal,  but  this  was 
always  so  since  the  Judicature  Acts  in 
Admiralty  actions  and  matters. 

(p)  See  the  Judicature  Act,  1873,  s.  23. 
The  practice  of  the  Privy  Council  in  Ad- 
miralty appeals  at  the  time  of  the  coming 
into  operation  of  the  Judicature  Acts  was 
regulated  by  an  Order  in  Council  of  De- 
cember 11,1 865.   See  Appendix  to  the  fii-st 


edition  of  this  work. 

ip)  Order  LXXII.,  rule  2  (1044),  and 
sect.  21  of  the  Judicature  Act,  1875, 
which  section  provides  that,  save  as  by 
the  Judicature  Acts,  1873  and  1875,  or 
by  any  Rules  of  Court  may  be  otherwise 
provided,  all  forms  and  methods  of  pro- 
cedure which  at  the  commencement  of 
this  Act  were  in  force  in  any  of  the 
Courts  whose  jurisdiction  is  by  the  Judi- 
cature Act  of  1873  or  that  of  1875  trans- 
ferred to  the  High  Court  and  to  the  Court 
of  Ap{)eal  respectively,  under  or  by  virtue 
of  any  law,  custom,  general  order,  or  rules 
whatsoever,  and  which  are  not  incon- 
sistent with  the  said  Act,  or  with  any 
Rules  of  Court,  may  continue  to  be  used 
and  practised  in  the  said  High  Court  of 
Justice  and  the  said  Court  of  Appeal 
respectively,  in  such  and  the  like  cases, 
and  for  such  and  the  like  purposes,  as 
those  to  which  they  would  have  been 
applicable  in  the  respective  Courts  of 
which  the  jurisdiction  is  so  transferred, 
if  the  said  Acts  had  not  passed. 
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November,  1898,  rule  27,  provides  that  no  appeal  to  the  Court  of  Appeal 
from  any  interlocutory  order  (gr),  or  from  any  order,  whether  final  or  inter- 
locutory, in  any  matter  not  being  an  action  (r),  shall,  except  by  special 
leave  of  the  Court  of  Appeal  (s),  be  brought  (/)  after  the  expiration  of 
fourteen  days,  and  no  other  appeal  shall,  except  by  such  leave,  be  brought 
after  the  expiration  of  three  months  (u).  And  rule  10  (874)  of  the  same 
Order  is  as  follows :  "  Where  an  ex  parfe  application  (u)  has  been  refused 
by  the  Court  below,  an  application  for  a  similar  purpose  may  be  made  to 
the  Court  of  Appeal  ex  parte  within  four  days  (jx)  from  the  date  of  such 
refusal,  or  within  such  enlarged  time  as  a  judge  of  the  Court  below  (y)  or 
of  the  Court  of  Appeal  may  allow  "  (z). 

All  appeals  to  the  Court  of  Appeal  are  brought  by  notice  of  motion  in  a  institution  of 
summaiy  way  («),  and  no  petition,  case,  or  other  formal  proceeding  is  ^^^  appeal, 
necessary.  The  appellant  may  by  his  notice  of  motion  appeal  from  the 
whole  or  any  part  of  any  judgment  or  order,  and  the  notice  of  motion  must 
state  whether  the  whole  or  part  only  of  such  judgment  or  order  is  com- 
plained of,  and  in  the  latter  case  must  specify  the  part  of  the  judgment 
or  order  complained  of(b).  The  notice  of  motion  should  also  state  the 
day  on  or  after  which  the  appeal  may  come  on  to  be  heard.  This  day 
depends  on  the  length  of  the  notice  given  by  the  notice  of  appeal,  and  the 
length  of  the  notice  so  given  is  regulated  by  Order  LVIII.,  rule  8  (867)  (r). 
That  rule  provides  as  follows :  Notice  of  appeal  (d)  from  any  judgment, 


(^/)  Any  doubt  which  may  arise  as  to 
wliat  decrees,  orders,  or  judgments  are 
final,  and  what  are  interlocutory,  shaU  be 
determined  by  the  Court  of  Appeal.  The 
Judicature  Act,  1875,  s.  12;  p.  538, 
n.  («i). 

(r)  See  also  rule  9  of  the  same  Order 
(H7.H),  which  apparently  contains  the 
same  provision. 

(*)  For  a  case  where  special  leave  was 
granted  to  ap]>eal  to  the  Queen  in  Council, 
in  an  Admiralty  appeal  under  the  old 
practice,  see  TIw  Florence  Nightingale^ 
Lush.  535. 

(0  An  appeal  is  "  brought "  when  the 
notice  of  appeal  is  served  on  the  res|)on- 
dent.  Christopher  v.  Croll,  1«  Q.  B.  D. 
60. 

(?/)  The  periods  of  *'  fourteen  days " 
and  *•  three  mouths"  respectively  in  this 
rule  are  calculated,  in  the  case  of  an  appeal 
from  an  order  in  chambers,  from  the  time 
when  such  oider  was  pronounced,  or  when 
the  appellant  first  had  notice  thereof,  and 
in  all  other  cases,  from  the  time  at  which 
the  judgment  or  order  is  signed,  entered, 
or  otherwise  perfected,  or,  in  the  case  of 
the  refusal  of  an  application,  from  the 
tlate  of  such  refusal.  Order  LVIII., 
rule  15  (879),  as  amended  by  the  R.  S.  C, 
November,  1893,  r.  27.  In  estimating  the 
time  for  appealing  under  rule  15,  Sundays 
are  not  to  be  excluded,  and  the  appeal  is 
deemed  to  be  brought  on  the  day  when 
the  notice  of  motion  is  served.  See  Ex 
parte  Viney,  In  re  Gilbert,  4  Ch.  D.  794. 

{/)  Sunday,  Christmas  Day,  and  Good 


Friday  are  not  reckoned  in  the  computa- 
tion of  these  days.  Order  LXIV.,  rule  2 
(962). 

(y)  It  is  provided  by  Order  LVIII., 
rule  17  (881),  that  wherever,  under  the 
rules  of  that  Order,  an  application  may 
be  made  either  to  the  Court  below  or  to 
the  Court  of  Appeal,  or  to  a  judge  of  the 
Court  below,  or  of  the  Court  of  Appeal,  it 
shall  be  maile  in  the  first  instance  to  the 
Court  or  judge  below. 

(r)  By  Order  LVIII.,  rule  18  (882), 
every  application  to  a  judge  of  the  Court 
of  Appeal  shall  be  by  motion,  and  the 
provisions  of  Order  LII.  shall  apply 
thereto.  As  to  such  provisions  of  that 
Order  as  are  applicable  in  Admiralty 
causes  or  matters,  see  xvpra,  pp.  500 — 502. 

(tf)  See  Ex  parte  Viney,  In  re  Gilbert , 
4  Ch.  D.  794. 

(*)  Order  LVIII.,  rule  1  (865). 

(r)  A  form  of  notice  of  appeal  will  be 
found  in  the  Appendix,  po«t. 

(d)  The  notice  of  appeal  required  to  be 
given  by  this  rule  is  in  practice  given  by 
the  notice  of  motion  by  which  the  appeal 
is  brought.  By  Order  LXXL,  rule  1 
(IU41),  the  provisions  of  the  100th  section 
of  the  Judicature  Act,  1873,  apply  to  the 
Rules  of  Court  now  in  force,  and  in  con- 
sequence "  judgment "  in  the  above  rules 
includes  *•  decree."  It  is  difficu  It  to  deter- 
mine what,  so  far  as  Admiralty  causes 
and  matters  are  concerned,  is  the  distinc- 
tion between  an  "  interlocutory  judgment 
or  decree  "  and  an  interlocutory  order. 
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whether  final  or  interlocutory  («),  or  from  a  final  order,  shall  be  a  fourteen 
days'  notice,  and  notice  of  appeal  from  any  interlocutory  order  shall  be  a 
four  days'  notice,  and  accordingly  notice  of  appeal  must  be  served  at  least 
fourteen  days  or  four  days,  as  the  case  may  be,  before  the  appeal  can  come 
on  for  hearing  (/). 

The  notice  of  appeal,  that  is,  the  notice  of  motion  by  which  the  appeal  is 
brought,  must  be  served  upon  all  parties  directly  affected  by  the  appeal  (^), 
and  it  is  not  necessary  to  serve  parties  not  so  affected  ;  but  the  Court  of  Appeal 
may  direct  notice  of  the  appeal  to  be  served  on  all  or  any  parties  to  the  action 
or  other  proceeding,  or  upon  any  person  not  a  party,  and  in  the  meantime 
may  postpone  or  adjourn  the  hearing  of  the  appeal  upon  such  terms  as 
may  be  just,  and  may  give  such  judgment  and  make  such  order  as  might 
have  been  given  or  made  if  the  persons  served  with  such  notice  had  been 
originally  parties  {h).  Any  notice  of  appeal  may  be  amended  at  any  time 
as  the  Court  of  Appeal  may  think  fit  (h). 

The  rules  as  to  the  mode  of  service  of  the  notice  of  appeal  are  the  same  as 
the  rules  as  to  the  service  of  notices  of  motions  in  the  High  Court  of  Justice  (t). 

Where  an  appeal  has  been  withdrawn  by  consent  of  the  respondent,  the 
appellant  will  not  be  allowed  to  proceed  with  the  appeal ;  although,  if  the 
notice  of  appeal  has  been  withdrawn  by  mistake,  it  seems  that  it  is  in  the 
power  of  the  Court  of  Appeal  to  allow  a  party  to  withdi-aw  his  notice  of 
withdrawal  (k).  Where  an  informal  notice  of  appeal  has  been  given  by 
mistake,  a  fresh  notice  may  be  given  at  any  time  within  the  time  allowed 
for  appealing  (J), 

It  is  not  under  any  circumstances  necessary  for  a  respondent  to  give 
notice  of  motion  by  way  of  cross  appeal,  but  if  a  respondent  intends,  upon 
the  hearing  of  the  appeal,  to  contend  that  the  decision  of  the  Court  below 
should  be  varied,  he  shall,  after  giving  eight  days'  notice  in  the  case  of  any 
appeal  from  a  final  judgment,  and  a  two  days*  notice  in  the  case  of  an 
appeal   from   any  interlocutory  order,  or  within  such  time  as   may  be 


(e)  See  supra,  p.  539,  n.  (y). 

(/)  Order  LVllI.,  rule  3  (867)  ;  see 
jtujjra. 

(jf)  See  In  re  Xew  Call/to  Co,y  22  Ch.  D. 
484. 

(/<)  Order  LVIII.,  rule  2  (866).  See 
also  Order  LVIII.,  rule  4  (868),  infra, 
p.  647.  Directions  as  to  the  service  of 
the  notice  of  appeal  and  as  to  amend- 
ments thereto  may,  it  seems,  be  given  by 
a  single  judge  of  the  Court  of  Appeal. 
See  Order  LVIIL,  rule  4  (868),  rule  18 
(882),  and  the  Judicature  Act,  1873,  s.  62, 
which  provides  that  in  any  cause  or  matter 
]>ending  before  the  Court  of  Apj)eal  any 
direction  incidental  thereto  not  involving 
the  decision  of  the  appeal  may  be  g^ven 
by  a  single  judge  of  the  Court  of  Appeal 
(see  p(M((,  p.  543). 

(/)  See  tntpra,  pp.  801,  639,  n.  (j).  At 
one  time  the  practice  of  the  Judicial  Com- 
mittee required  that  each  solicitor  retained 
in  the  appeal  should  file  a  proxy  from  his 
party,  authorizing  him  to  conduct  the 
proceedings  ;  but  this,  by  the  more  recent 
practice,  was  not  necessary,   unless  the 


registrar  had,  on  application,  made  an 
order  on  the  adverse  solicitor  to  file  a 
proxy  from  his  party.  U|)on  non-com- 
pliance with  this  order,  a  motion  might 
be  made  to  the  JudioiHl  Committee  to 
enforce  the  order,  either  by  dismissing 
the  appeal,  or  in  such  other  way  as  the 
Judicial  Committee  directed.  See  The 
JCvxine,  L.  R.  4  P.  C.  8.  At  any  stage  of 
the  proceedings  before  the  Judicial  Com- 
mittee the  appellant's  solicitor  under  the 
practice  in  force  before  the  Judicatui-e 
Acts  might  file  a  proxy  from  his  party, 
stating  that  he  abandoned  the  appearand 
consented  to  be  condemne<I  in  the  costs 
thereof,  and  thereupon  the  appeal  stood 
dismissed. 

(Ji)   Watjton  v.  Care,  17  Ch.  D.  23. 

(0  Norton  v.  T/ie  London  and  Xortk 
Webster n  Railtoay  Co.,  11  Ch.  D.  U«. 
Any  abuse  of  the  jwwer  of  withdrawing 
or  abandoning  a  notice  of  appeal  would 
no  doubt  be  considered  by  the  Court  in 
deciding  what  order  to  make  as  to  the 
costs  of  the  appeal.    See  Jh. 
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prescribed  by  special  order,  give  notice  of  sach  intention  to  any  parties  who 
may  be  a£fected  by  sach  contention.  The  omission  to  give  such  notice 
does  not,  however,  diminish  the  powers  conferred  by  the  Judicature  Act, 
1873,  upon  the  Court  of  Appeal,  but  may,  in  the  discretion  of  the  Court, 
be  ground  for  an  adjournment  of  the  appeal,  or  for  a  special  order  as  to 
costs  (m).  Whei*e  a  respondent  has  given  notice  that  he  intends  upon  the 
hearing  of  the  appeal  to  contend  that  the  decision  of  the  Court  below 
should  be  varied,  and  the  appellant  subsequently  gives  notice  of  the  with- 
drawal of  his  notice  of  appeal,  the  respondent  is  entitled  to  elect  whether 
to  proceed  with  or  to  withdraw  the  cross  appeal,  and  if  he  elects  to  pro- 
ceed, the  appellant  has  then  a  right  to  give  a  cross  notice  stating  that  he 
intends  to  bring  forward  the  subject-matter  of  his  original  appeal  on  the 
hearing  of  the  respondent's  appeal  (n). 

After  the  notice  of  appeal  has  been  served  on  the  respondent,  the  Entry  of  the 
appellant  or  his  solicitor  must  before  the  day  named  in  the  notice  of  appeal,  *PP^^- 
or  if  that  day  happens  to  be  a  day  on  which  the  principal  registry  is  closed, 
then  before  the  next  sitting  of  the  Court  (^),  proceed  to  enter  the  appeal 
in  the  principal  Admiralty  Registry.  Tn  order  to  enter  the  appeal,  a  copy 
of  the  notice  of  appeal,  stamped  with  an  impressed  stamp  of  21.,  must  be 
lodged  in  the  r^istry  (p).  At  the  same  time  the  person  applying  to  enter 
the  appeal  must,  if  required,  produce  to  one  of  the  clerks  in  the  registry  an 
office  copy  {q)  of  the  decree  or  order  appealed  from  (r).  Thereupon  the 
appeal  will  be  entered  in  the  registry,  and  information  will  be  sent  from  the 
registry  to  the  proper  officer  of  the  Court  of  Appeal  by  whom  the  list  of 
appeals  is  kept  (s). 

Analogous  duties  to  those  which  before  the  Judicature  Act,  1873,  came  Duty  of 
into  operation  were  performed  in  the  registry  of  the  Court  of  Appeal  in  *^???^ 
ecclesiastical  and  maritime   causes,  under  the  superintendence  of   Her  to  the 
Majesty's  registrar  for  Ecclesiastical  and  Admiralty  causes  (/),  in  relation  to  ^^miralty 
Admiralty  appeals  to  the  Queen  in  Council,  are  now  performed  in  relation  to  respect  to 
Admiralty  appeals  to  the  Court  of  Appeal  by  the  clerks  in  the  principal  Admi-  appeals, 
ralty  Registry,  under  the  superintendence  of  the   Admiralty  registrar; 
Order  LX.,  rule  2  (891),  providing  that  officers  attached  to  any  Division  of 
the  High  Court  of  Justice  shall  follow  the  appeals  from  the  same  Division. 

After  the  appeal  has  been  entered  (w),  the  solicitor  for  the  appellant  Order  as  to 

printiDg  and 
preparation 

(/w)  OrderLVIIl.,  rules  6,  7(870,  871).  (/?)  S.  C.  Fees  Order,  January,  1884,    of  record. 

Where  the  judgment  of  the  Court  below  No.  52  ;  Fees  Order,  July,  1884. 

is  entirely  in  favour  of  the  re8{)ondeut,  he  (^)  It  was  held,  under  the  Bules  of 

may,  without  giving  notice  of  a  cross  1875,  that  an  appeal  from  the  refusal  of 

appeal,  contend  on  the  a[)peal  that  the  an  interlocutory  order  in  an  action  in 

decision  of  the  Court  below  was  correct  the  Chancery  Division  might  be  set  down 

on  grounds  which,  on  the  hearing  of  the  without  production  of  the  order  appealed 

action,  had  been  relied  on   by  the  re-  from,  o^  a  copy  of  it.    Smith  v.  Char- 

spondent,  but  had  been  decided  in  favour  rington,    3   Ch.    D.   80.     By    the    S.   C. 

of  the  api)ellant.    The  Mac,  7  P.  D.  128,  Fees    Ortler,    January,     1884,    No.    21, 

131.  sixpence  a  folio  is  to  be  paid  on  making  a 

(n)  TJie  Beeitwing,  10  P.  D.  18.  copy  and  marking  it  as  an  office  copy. 

(fl)  In  re  Natiotuil  Funds  Assurance  (r)  This  is  not  required  in  ordinary 

Co.,  4  Ch.  D.  305  ;  In  re  Mansel,  7  Ch.  D.  cases. 

711  ;  Webh  v.  Jfa7isel,  2  Q.  B.  D.  117.     If  W  Order  LVIIL,  rule  8  (872). 

the  appeal  is  not  entered  in  time,  the  (f)  See  the  Judicature  Act,  1875,  s.  8. 

appeal  motion  is  liable  to  be  treated  as  (w)  See  supra. 
abandoned  and  to  be  dismissed.    lb. 
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should  apply,  except  in  cases  where,  owing  to  the  nature  of  the  appeal,  no 
order  for  printing  is  necessary  (x),  to  the  Admiralty  registrar  or  assistant 
Admiralty  registrar  (y)  for  an  order  directing  what  proceedings  and 
evidence  in  the  cause  should,  under  the  provisions  of  Order  LVIIL,  rule  12 
(876),  be  printed  for  the  purpose  of  the  appeal  (2).  That  rule  is  as 
follows :  Where  evidence  has  not  been  printed  in  the  Court  below, 
the  Court  below  or  a  judge  thereof,  or  the  Court  of  Appeal  or  a  judge 
thereof,  may  order  the  whole  or  any  part  thereof  to  be  printed  for  the 
purpose  of  the  appeal.  Any  person  printing  evidence  for  the  purpose  of  an 
appeal  without  any  such  order  shall  bear  the  costs  thereof  unless  the  Court  of 
Appeal  or  a  judge  thereof  shall  otherwise  order.  At  the  same  time  that 
the  order  for  printing  is  applied  for,  it  is  usual,  as  the  appeal  does  not 
operate  as  a  stay  of  execution,  or  of  proceedings  under  the  decision 
appealed  from  (a),  for  the  appellant,  if  the  proceedings  have  not  been  already 
stayed,  to  apply  for  a  stay  of  proceedings  pending  the  appeal  (6).  In 
Admiralty  appeals  the  oral  evidence  of  the  witnesses,  having  been  taken 
down  in  shorthand  by  the  official  shorthand  writer  of  the  Court  below  (r), 
is  brought  before  the  Court  of  Appeal  by  printed  copies  of  the  transcript. 
Where,  therefore,  the  appeal  is  on  the  facts,  an  order  will  ordinarily  be  made 
as  of  course  for  the  printing  of  the  transcript  of  the  notes  of  the  evidence. 
It  is  also  usual  for  the  pleadings,  such  orders  of  the  Court  below,  and  such 
extracts  from  the  documentary  evidence  in  the  cause  as  are  material  to  the 
issues  raised  on  the  appeal,  to  be  printed.  The  precise  order  made  as  to 
printing  the  evidence  depends  on  the  circumstances  of  each  case,  but 
under  the  present  practice,  in  every  appeal  where  an  order  as  to  printing 
is  made,  the  judgment  of  the  Court  below  given  on  the  occasion  of  the 
decree  or  order  appealed  from,  certified  by  the  authorized  reporter  of  the 
Court  to  be  correct,  must  form  part  of  the  proceedings  printed  for  the 
purpose  of  the  appeal  (d).  In  practice,  on  appeals  from  interlocutory 
orders  not  involving  any  question  of  fact,  orders  for  printing  are  seldom 
made. 

(j;)  As  where    the    appeal   is  against  [1897 J  P.  118. 
an  interlocutory  order  merely  deciding  a  (r)  The  parties  often  agree  as  to  what 

point  of  practice,  and  no  question  of  fact  should  be  printed  for  the  purpose  of  the 

is  involved.  appeal.    See  Order  LII.,  rule  23  (718), 

(y)  As  to  applications  to  the  registrar  (d)  Ttie  Era  it  mm*   Wilson,  Adm.    DiT., 

or  assistant  registrar,  see  *w/^ra,  p.  608.  1879;   Order  in  Council,  December   II, 

(j)  As  to  the  mode  of  printing,   see  1865,   rule   11.      For  his  certificate  the 

Onler  LXVL.and  Admiralty  Court  Order  reporter  is  entitled  to  a  fee  of  from  two 

as  to  printing,  1871,  second  edition  of  this  to  three  guineas,  acconling  to  the  length 

work,  Appendix,  p.  596.  of  the  judgment.    This  fee  is  allowed  on 

(tf)  Order  LVIII.,  rule  16  (880).  taxation.     Befoi-e  the  Judicature  Acts  aU 

(ft)  A  stay  of  procee<lings  is  usually  judgments,  whethei*  given  on  a  final  or  an 
granted,  and  takes  the  place  of  the  interlocutory  decree  or  order  being  pro- 
inhibition  from  the  Judicial  Committee  nounced,  had  to  be  cei:tified  by  the 
of  the  Privy  Council,  which  was  issued  reporter.  It  would  seem  that  in  stiict- 
as  of  course  in  every  appeal.  If  the  ness  this  should  still  be  done,  but  in 
property  proceeded  against  is  under  practice  there  are  many  appeals  against 
arrest,  it  remains  under  arrest  on  a  stay  interlocutory  orders  where  the  reasons 
of  proceedings  being  made,  and  in  many  for  the  judgment  of  the  Court  below  are 
actions  expense  is  saved  by  the  party  stated  very  shortly.  In  such  cases  it  has 
being  prevented  proceeding  to  a  reference  not  been  usual  for  the  judgment  to  be 
pending  the  appeal  As  to  the  stay  of  printed.  If,  however,  the  judgment  is 
proceedings  in  Admiralty  appeals  gener-  printed,  it  should  be  certified  by  the 
aUy,  see  TJie  Khedive,  5  P.  D.  1  ;  The  reporter. 
Anm^  Lyle,  11    P.  D.  114;  Tlie  Ratata, 
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When  an  order  as  to  printing  has  been  obtained,  the  appellant's  solicitor 
proceeds  to  print  what  is  called  the  record,  which  must  contain  a  copy  of  all 
the  documents  directed  by  the  order  to  be  printed  for  the  purpose  of  the 
appeal  (e).  The  record  must  be  paged  consecutively  throughout,  and  have 
an  index  at  the  commencement.  Where  the  oral  evidence  of  the  witnesses 
examined  in  the  Court  below  is  required  to  form  part  of  the  record,  and  has 
not  been  previously  printed  (/),  the  shorthand  writer  of  the  Court  below 
will  make  a  transcript  and  file  it  in  the  principal  Admiralty  Registry  upon 
application  to  him  (g).  Where  documents  which  have  been  filed  in  the  Court 
below, or  have  been  put  in  at  the  hearing  of  the  action,  are  required  to  be 
printed  in  the  record,  office  copies  can  be  obtained  from  the  principal 
registry  (h). 

When  the  record  is  printed,  printed  copies  of  it  for  the  use  of  the  Court  Bringing  the 
of  Appeal,  any  assessors  summoned  to  advise  the  Court  on  the  hearing  of  the  l^^  -^^^ 
appeal,  and  the  Admiralty  registrar  must  be  left  in  the  principal  Admiralty 
R^istry.    The  number  of  copies  usually  left  in  the  registry  is  ten.    If 
sufficient  printed  copies  have  not  been  brought  in  when  the  appeal  comes  on 
for  hearing,  the  appeal  is  liable  to  be  struck  out  of  the  list. 

In  cases  where  no  order  for  printing  has  been  made,  and  so  far  as  any  On  what 
such  order  does  not  extend,  the  parties  to  the  appeal  must  be  guided  by  ®^^^®^^   ^  ^ 
such  of  the  provisions  of  Order  LVIII.,  rule  11  (875),  as  are  applicable.  By  when  no  order 
that  rule  it  is  provided  that  when  any  question  of  fact  is  involved  in  an  forprintin},' 
appeal  the  evidence  taken  in  the  Court  below  on  such  question  shall,  subject 
to  any  special  order,  be  brought  before  the  Court  of  Appeal  as  follows  : 
(a.)  As  to  any  evidence  taken  by  affidavit,  by  the  production  of  printed 
copies  of  such  of  the  affidavits  as  have  been  printed,  and  office  copies  of  such 
of  them  as  have  not  been  printed,     (b.)  As  to  any  evidence  given  omlly, 
by  a  production  of  a  copy  of  the  judge's  notes,  or  such  other  materials  as 
the  Court  may  deem  expedient.     The  portion  of  this  rule  relating  to  the 
production  of  the  judge's  notes  is  not,  in  practice,  applicable  in  Admiralty 
appeals,  since,  as  has  been  before  mentioned,  the  transcript  of  the  official 
shorthand  writer's  notes  of  the  oral  evidence  of  the  witnesses  in  Admiralty 
actions  is  admissible  as  proof  of  such  evidence. 

In  any  cause  or  matter  pending  before  the  Court  of  Appeal  any  direction  Power  of  a 
incidental  thereto,  not  involving  the  decision  of  the  appeal,  may  be  given  in^couit^^*^ 
by  a  single  judge  of  the  Court  of  Appeal ;  and  a  single  judge  of  the  Court  AppeaL 
of  Appeal  may  at  any  time  during  vacation  make  any  interim  order  to 
prevent  prejudice  to  the  claims  of  any  parties  pending  an  appeal  as  he  may 
think  fit ;  but  every  such  order  made  by  a  single  judge  may  be  discharged 
or  varied  by  the  Court  of  Appeal  or  a  Divisional  Court  thereof  (i).    Every 
application  to  a  judge  of  the  Court  of  Appeal,  whether  under  this  section  or 


(^)  The  record  generaUy  consists  of 
the  transcript  of  the  evidence,  copies  of 
the  documents  put  in  at  the  hearing, 
and  the  certified  judgment.  CJopies  of 
the  notice  of  appeal  and  the  minute  of 
the  decree  are  sometimes  added. 

(/)  As,  for  example,  it  is  unnecessary  to 
reprint  the  evidence  where  the  witnesses 
have  been  examined  before  an  examiner, 


or  the  hearing  of  the  action  in  the  Court 
below  has  been  adjourned,  and  the  evidence 
in  question  has  already  been  printed. 

Q)  The  fees  of  the  shorthand  writer  for 
the  transcript  are  8^.  a  folio. 

(ft)  See  S.  C.  Fees  Order,  Jan.,  1884, 
Nos.  19—21. 

(t)  The  Judicature  Act,  1873,  s.  62. 
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for  the  costs 
of  the  appeal. 


otherwise,  mnst  be  by  motion,  and  all  the  provisions  respecting  motions  and 
other  applications  contained  in  Order  LII.  of  the  Rules  of  1883  are  applic- 
able thereto  (k). 

It  wonld  seem  that  the  ordinary  bail  bond  given  in  the  Admiralty 
Division  in  Admiralty  actions  in  rem  does  not  cover  the  costs  in  the  Court 
of  Appeal.  It  was  provided  by  sect.  33  of  the  Admiralty  Court  Act, 
1861  (0»  that  in  any  cause  in  the  High  Court  of  Admiralty  bail  might  be 
taken  to  answer  the  judgment  as  well  of  the  said  Court  as  of  the  Court  of 
Appeal,  and  that  the  said  High  Court  of  Admiralty  may  withhold  the 
release  of  any  property  under  its  arrest  until  such  bail  has  been  given. 
The  same  section  also  provided  that,  in  any  appeal  from  any  decree  or 
order  of  the  High  Court  of  Admiralty,  the  Court  of  Appeal  might  make 
and  enforce  its  order  against  the  surety  or  sureties  who  may  have  signed 
any  such  bail  bond,  in  the  same  manner  as  if  the  bail  had  been  given  in  the 
Court  of  Appeal.  No  form  of  bail  bond  to  answer  as  well  the  judgment  of 
the  Court  below  as  the  judgment  of  the  Court  of  Appeal  within  the 
meaning  of  this  section  was,  however,  ever  authorized  for  use  in  the  Court 
of  Admiralty  (m),  and  the  Rules  of  Court  now  in  force  have  not  prescribed 
the  use  of  any  such  form,  and  the  section  appears  never  to  have  been 
acted  upon. 

In  some  instances,  under  special  circumstances,  security  fur  the  costs  of 
the  appeal  was  by  the  practice  of  the  Judicial  Committee  required  to  be 
given  in  the  Court  of  Appeal.  Thus,  when  the  appellant  resided  out  of  the 
United  Kingdom,  he  was  required,  within  two  months  after  his  solicitor 
had  been  served  with  a  notice  to  that  eflfect,  to  give  bail  by  two  suflScient 
sureties  to  answer  the  costs  of  the  appeal  in  the  sum  of  200/.,  and  if  he  did 
not  do  so  the  appeal  stood  dismissed  (n).  And  now  by  Order  LVIIL, 
rule  15  (879),  of  the  Rules  of  Court  of  October,  1883,  it  is  provided  that 
such  deposit  or  other  security  for  the  costs  occasioned  by  any  appeal  shall 
be  made  or  given  as  may  be  directed  under  special  circumstances  by  the 
Court  of  Appeal  {p).  Security  for  the  costs  of  the  appeal  has  been 
ordered  by  the  Court  of  Appeal  to  be  given  in  the  following  instances  : 
Where  the  appellant  had  been  a  bankrupt,  and  was  at  the  time  of  the 
appeal  a  liquidating  debtor,  and  part  of  his  claim  in  the  action  was  made 
on  behalf  of  third  parties  {p)  ;  where  the  appellant  was  insolvent,  and  the 
appeal  was  a  speculative  appeal  (q) ;  where  the  appellant  was  unable 


(h)  Onler  LVIIL,  rale  18  (882).  All 
applications  to  the  Court  of  Appeal  (*.c., 
two  or  more  of  the  judges  of  the  Court  of 
Appeal)  should  be  by  motion.  See  Jb„ 
ami  Order  LXXL,  rale  2  (1042),  which 
provides  that  in  the  Rules  of  1883,  unless 
repugnant  to  the  context,  the  singular 
number  shall  include  the  plural. 

(0  24  Vict.  c.  10. 

(wf)  ne  Helene,  Br.  &  L.  425  ;  'Ilifi 
Virtontiy  1  I*.  D.  280.  Under  the  old 
law,  when  appeals  from  the  Couit  of 
Admiralty  were  to  the  Court  of  Delegates, 
security  in  the  Court  of  Admiralty  could 
not  be 'made  available  in  the  Court  of 
Delegates.     That    Court    required  fresh 


security  and  a  new  proxy.  ShelHeld  v. 
Hall  (^The  Silpiv),  June  28,  1756.' 

(/i)  Order  in  Council  of  Dec.  11,  1865, 
rale  15,  and  form  of  bail  bond  (Form 
No.  6). 

{p)  An  application  for  security  under 
this  rule  should  be  made  promptly.  /« 
re  Indian  K.  4*  S,  Mining  CV».,  22  Ch.  D. 
83  ;  Grant  v.  Banqne  Franco- Eg yptwnne^ 
1  C.  P.  D.  143;  PiHtlty'n  Tnutee  v. 
Whctham,  33  Ch.  D.  76. 

(yO  ^^  Co^n^antine,  4  P.  D.  156. 

(^)  Speiwer  v.  IJaH,  45  L.  T.  396  ;  In 
re  Lory,  10  Ch.  D.  372.  And  see  i'sil  v. 
Brearley,  3  C.  P.  D.  206. 
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through  poverty  to  pay  the  respondent's  oosts  (r)  ;  where  the  appellant  was 
a  foreigner,  not  domiciled  in  England,  and  having  no  assets  there  («). 

On  an  appeal  in  an  action  in  rem  the  Court  of  Appeal  follows  the 
practice  of  the  Judicial  Committee,  and  will  not,  except  under  special 
circumstances,  order  an  appellant  who  has  put  in  bail  to  answer  judgment 
in  the  Court  below  to  give  security  for  the  costs  of  the  appeal  (/). 

Where  the  liability  to  give  security  for  the  costs  of  appeal  is  clear,  such 
security  when  asked  for  by  the  respondents  should  be  offered  without  an 
application  in  Court,  and  the  offer,  if  reasonable,  should  be  accepted,  as  the 
Court  of  Appeal  in  dealing  with  the  costs  of  an  application  that  security 
for  the  costs  of  appeal  should  be  given,  will  consider  which  of  the  parties 
before  it,  the  appellant  or  the  respondent,  has  made  tlie  application  to  the 
Court  necessary  (u). 

In  the  exercise  of  a  power  conferred  by  the   12  th  section  of  the  Mode  of 
Judicature  Act,  1875,  the  Court  of  Appeal  usually  sits  in  two  Divisions,  ^^^if 
appeals  from  the  Chancery  Division  being  assigned  for  hearing  to  one  of 
these  two  Divisions,  and  appeals  from  the  Queen^s  Bench  Division  to  the 
other  of   such  Divisions.      It  is  by  the  last-mentioned  of  these  two 
Divisions  of  the  Court  of  Appeal  that  appeals  from  the  Admiralty  Division 
are  now  heard,  and  that  all  incidental  applications  in  such  appeals  are 
determined  (or).    If  the  appeal  is  an  appeal  from  a  final  decree,  judgment, 
or  order,  and  the  Court  below  was  assisted  at  the  hearing  by  Elder 
Brethren  of  the  Trinity  House,  nautical  assessors  are  usually  summoned  to 
attend  at  the  hearing  of  the  appeal  (y).    Admiralty  appeals  to  attend  the  Appeals  with 
hearing  of  which  nautical  assessors  are  summoned  come  on  for  hearing  in  ^^^|^ 
the  order  in  which  they  have  been  set  down  on  days  specially  appointed  (z). 
All  other  final  and  interlocutory  appeals  from  the  Admiralty  Division  are  other 
set  down  in  the  same  lists,  either  of  final  or  interlocutory  appeals,  as  the  appeals. 
other  appeals  set  down  for  hearing  before  that  Division  of  the  Court  of 
Appeal  by  which  Admiralty  appeals  are  heard,  and  come  into  the  paper  for 
hearing  according  to  their  place  on  such  lists,  subject  to  any  special 
direction  by  the  Court. 


(r)  Harlock  v.  Axhberry,  19  Ch.  D. 
84.  And  see  Farrer  v.  Lacy^  28  Ch.  D. 
482  ;  Whlttaker  v.  Kershaw,  44  Ch.  D. 
298. 

(#)  Grant  v.  Banque  Franco^Egyp- 
tienne,  2  C.  P.  D.  430.  See  In  re  T/ie 
Apollittarttt  Company* 9  Trade  -  marks, 
[1891]  1  Ch.  1. 

(0  i%#»  Victoria,  1  P.  D.  280. 

(u)  The  Qmstantifie,  4  P.  D.  156. 

(ay)  At  the  coming  into  operation  of  the 
Judicature  Act,  1873,  Admiralty  appeals 
were  at  first  taken  before  the  Court  of 
Appeal  at  Westminster.  They  were  then 
transferred  to  the  Division  of  the  Court  of 
Appeal  sitting  at  Lincoln's  Inn,  and  were 
lastly  again  assigned  to  the  Division  of 
the  Court  of  Appeal  by  which  they  are 
now  entertained. 

(y)  The  nautical  assessors  attending  on 
appeals  to  the  Court  of  Appeal  are  each 
paid  a  fee  of  3/.  3s,  for  each  appeal.  This 
payment  is  made  in  the  first  instance  by 
the    successful    party,    who    afterwanfc 

A.P. 


recovers  them  from  the  unsuccessful 
party  as  costs.  See  The  Dunkeld,  Weekly 
Notes  for  1876,  p.  66 ;  see  p.  444.  Where 
an  appeal  is  brought  from  a  decision  on 
the  hearing  of  which  the  Trinity  masters 
attended  and  gave  their  advice  in  writing, 
the  parties  appealing  are  not  entitled  to 
see  those  reasons  or  to  have  copies  of 
them  for  the  purposes  of  the  appeal.  27ie 
Banshee,  6  Asp.  130.  In  similar  appeals 
the  Judicial  Committee  of  the  Privy 
Council  was  customarily  attended  by  two 
sailing  masters  of  Her  Majesty's  Navy, 
who  were  summoned  to  advise  the  Com- 
mittee on  questions  of  nautical  skill  and 
knowledge,  in  the  same  manner  as  Elder 
Brethren  of  the  Trinity  House  were 
summoned  in  the  Court  below,  and  were 
paid  by  the  Treasury. 

(z)  Consecutive  days  sufficient  for  the 
hearing  of  all  the  ca-ses  ready  for  hearing 
with  nautical  assessors,  are  usually  ap- 
pointed  every  sittings  or  nearly  every 
sittings. 

35 
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If  fche  subject-matter  of  the  appeal  is  a  final  order,  decree,  or  judgment, 
or  the  appeal  comes  before  the  Court  of  Appeal  by  way  of  a  motion  for  a 
new  trial,  or  to  set  aside  a  verdict,  finding,  or  judgment  in  any  cause  or 
matter  in  which  there  has  been  a  trial  thereof,  or  of  any  issue  therein,  with 
a  jury  (a),  the  appeal  mnst,  except  in  cases  within  the  Judicature  Act, 
1899  {b),  presently  to  be  noticed,  be  heard  before  not  less  than  three  judges 
of  the  Conrt  of  Appeal  sitting  together ;  and  when  the  subject-matter  of  the 
appeal  is  an  interlocutory  order,  decree,  or  judgment,  the  appeal  must  be  heard 
before  not  less  than  two  judges  of  the  Court  of  Appeal  sitting  together  (r). 

Sect.  1  of  the  Judicature  Act,  1899,  however,  has  now  enacted  as 
follows  :  Notwithstanding  anything  in  sect.  12  of  the  Judicature  Act, 
1875  (d),  or  in  sect.  1  of  the  Judicature  Act,  1890(d),  if  all  parties  to  an 
appeal  or  motion,  before  the  hearing,  file  a  consent  to  the  appeal  or  motion 
being  heard  and  determined  before  two  judges  of  the  Court  of  Appeal,  the 
appeal  or  motion  may  be  heard  or  determined  accordingly,  subject, 
nevertheless,  to  the  same  right,  if  any,  of  appeal  to  the  House  of  Lords  as 
if  the  hearing  and  determination  had  been  before  three  judges.  Provided 
that  in  all  causes  or  matters  to  which  any  infant  or  person  of  unsound 
mind,  whether  so  found  by  inquisition  or  not,  or  person  under  any  other 
disability,  is  a  party,  no  such  consent  shall  be  given  by  the  next  friend, 
guardian,  committee,  or  other  person  acting  on  behalf  of  the  person  under 
disability,  so  as  to  have  the  same  force  and  effect  as  if  such  party  were 
under  no  disability  and  had  given  such  consent,  unless  with  the  previous 
consent  of  a  Court  or  a  judge,  nor  so  as  to  make  such  consent  valid  as  between 
any  committee  of  a  lunatic  and  the  lunatic,  unless  with  the  previous  sanction 
of  the  Lord  Chancellor  or  Lords  Justices  sitting  in  lunacy.  And  provided 
also,  that  if  two  judges  having  heard  an  appeal  or  motion  shall  differ  in 
opinion,  the  case  shall,  on  the  application  of  any  party  to  the  appeal,  be 
re-argued  and  determined  by  three  judges  of  the  Court  of  Appeal  before 
appeal  to  the  House  of  Lords. 

Appeals  to  the  Court  of  Appeal  are  by  way  of  rehearing  ;  and  no 
interlocutory  order  or  rule  from  which  there  has  been  no  appeal  operates 
so  as  to  bar  or  prejudice  the  Court  of  Appeal  from  giving  such  decision 
upon  the  appeal  as  may  be  just  (/). 

The  Court  of  Appeal  has  all  the  powers  and  duties  as  to  amendment  and 
otherwise  of  the  High  Court  of  Justice,  together  with  full  discretionary 
power  to  receive  further  evidence  upon  questions  of  fact,  such  evidence  to 
be  either  by  oral  examination  in  Court,  by  affidavit,  or  by  deposition  taken 
before  an  examiner  or  commissioner.  Such  further  evidence  may  be  given 
without  special  leave  upon  interlocutory  applications,  or  in  any  case  as  to 


(a)  See  the  Judicature  Act,  1890  (63  & 
54Victc.  44),  8.1. 

(J)  62  Vict.  c.  6. 

(c)  The  Judicature  Act,  1875,  s.  12. 
The  Court  of  Appeal  has  power  to  de- 
termine what  decrees^  orders,  or  judg- 
ments are  final  and  what  are  interlocutory. 
Ih,  As  to  the  power  of  the  President  of 
the  Court  of  Appeal,  with  the  concur- 
rence of  the  ordinary  judges  of  the  Court 
of  Appeal  to  make  orders  for  constituting 
and    holding  Divisional  Courts   of    the 


Court  of  Appeal,  and  for  regulating  the 
sittings  of  such  Courts,  see  the  Appellate 
Jurisdiction  Act,  1876,  s.  16.  When  the 
Court  of  Appeal  is  engaged  in  hearing 
Admiralty  appeals,  the  sittings  of  the 
Court  are  attended  by  the  Admiralty 
registrar  or  the  assistant  Admiralty  regis- 
trar, or  one  of  the  clerks  in  the  Admiralty 
registry.    See  Order  LX,  rule  2  (891). 

(/?)  See  note  (c)  on  this  page. 

Ce)  63  &  64  Vict.  c.  44. 

(/)  Order  LVni.,r.  1  (865) ;  r.  14(878). 
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matters  which  have  occurred  after  the  date  of  the  decision  from  which  the 

appeal  is  bronght.    Upon  appeals  from  a  judgment  after  trial  or  hearing  Additional 

of  any  cause  or  matter  upon  the  merits,  such  further  evidence  (save  as  to  ®^^<l®°<^- 

matters  subsequent  as  aforesaid)  is  admitted  on  special  grounds  only,  and 

not  without  special  leave  of  the  Court  (^).    The  Court  of  Appeal  has,  Power  to 

moreover,  power  to  draw  inferences  of  fact,  and  to  give  any  judgment  e^^S^fact 

and  make  any  order  which  ought  to  have  been  made,  and  to  make  such   pronounce 

ftirther  or  other  order  as  the  case  may  require.    These  powers  may  be  J»i<ig™ent,  &c. 

exercised  notwithstanding  that  the  notice  of  appeal  may  be  that  part  only 

of  the  decision  may  be  reversed  or  varied,  and  may  also  be  exercised  in 

favour  of  all  or  any  of  the  respondents  or  parties,  although  such  respondents 

or  parties  may  not  have  appealed  from  or  complained  of  the  decision  (h). 

The  parties  to  an  appeal  are  entitled  to  demand  the  decision  of  the  Court 
of  Appeal  as  well  on  questions  of  fact  as  on  questions  of  law,  and  although 
great  weight  will  be  attached  to  the  decision  of  the  judge  of  the  Court  below 
in  cases  where  he  has  come  to  a  clear  conclusion  upon  the  conflicting 
evidence  of  witnesses  whose  demeanour  and  manner  were  material  elements 
in  the  consideration  of  the  truthfulness  of  the  statements  made  by  them 
when  examined  before  him,  the  Court  of  Appeal  will,  whenever  there  has 
been  a  conflict  of  testimony,  weigh  for  itself  the  evidence  which  is  conflicting, 
and  draw  iU  own  inferences  and  conclusions  as  to  the  decision  it  ought  to 
pronounce  («).  The  Court  of  Appeal  may,  it  seems,  in  some  circumstances, 
make  such  an  order  as  is  justified  by  the  law  as  it  exists  at  the  time  of 
hearing  the  appeal,  although  the  result  of  making  such  order  will  be  to  vary 
a  decision  of  the  Court  below  which  was  according  to  law  at  the  time  it 
was  pronounced  (k). 

Where  an  appeal  is  brought  to  vary  the  amount  of  salvage  awarded  Practice  in 
in  the  Admiralty  Division,  the  i^peal  will  be  dismissed  unless  the  judge  appeals  as  to 
of    the  Court   below  appears    to   have   acted  on  wrong  principles,  or  of^lv^ 
under  a  misapprehension  of  the  facts,  or  unless  the  difference  between  the  reward, 
award  appealed  against  and  the  amount  which  the  Court  of    Appeal 
is  of  opinion  ought    to    have   been   awarded   is   very  considerable  (/). 


(<7)  This  power  was  exercised  by  the 
Court  of  Appeal  in  the  appeals  of  The 
Julia  Darid^  1877  ;  The  Cascapedia^  C.  A., 
4  Times  Law  Reports,  388 ;  TJie  Ratata, 
March,  1899.  See  also  Avnison  v.  Smith, 
Ko.  2,  41  Ch.  D.  98  ;  In  re  National  Be- 
hentni'e  and  Aftnets  Corporation,  [1891]  2 
Ch.  50.'),  516.  See  Tlie  Scindia,  L.  R.  1 
P.  C.  241,  for  a  case  where  leave  to 
adduce  fresh  evidence  in  an  Admiralty 
appeal  to  the  Judicial  Committee  of  the 
Privv  Council  was  applied  for. 

(Ji)  Order  LVIII.,  rule  4  (868).  These 
powers  were  possessed  by  the  Judicial 
C'ommittee  of  the  Privy  Council  on 
appeals  from  the  Court  of  Admiralty  as 
incidents  of  the  appellate  jurisdiction  of 
the  Committee  [see  3  &  4  Will.  4,  c.  41, 
68.  7 — 14  ;  6  &  7  Vict.  c.  38,  s.  9],  and  are 
therefore  now  vested  in  and  transferred 
to  the  Court  of  Appeal,  sitting  as  the 
Appellate  Court  in  Admiralty  actions,  by 
virtue  of  the  provisions  of  the  Judicature 
Act,   1873,  8.   76 ;     the  exercise  of  the 


powers  in  question  being  regulated  by  the 
provisions  of  the  above  rule. 

(i)  The  Glannihanta,  1  P.  D.  283,  287. 
See  also  The  Sisters,  1  P.  D.  117. 

(Ji)  QuiltPr  V.  Mapleson,  9  Q.  B.  D.  672. 

(0  'Ae  Glenduror,  L.  R.  3  P.  C.  594, 
where  it  is  stated  that  the  Judicial  Com- 
mittee of  the  Privy  Council  would  not  as 
a  rule  have  reversed  the  decision  of  the 
Court  below  unless  the  diflference  between 
the  amount  awarded  by  that  decision  and 
the  amount  considered  by  the  Committee 
to  be  the  proper  amount  to  be  awarded 
amounted  to  at  least  one-third.  See  also 
Tlie  Scindia,  L.  R.  1  P.  C.  241  ;  The 
.  Sajyjfho,  L.  R.  3  P.  C.  695  ;  The  Tfwmas 
Alien,  12  App.  Cases,  118  ;  'Jlie  Lancaster, 
9  P.  D.  14 ;  Ue  Ameriqne,  L.  R.  6  P.  C. 
472,  and  the  cases  there  cited ;  Tlie 
Fartdey  Ball,  4  Asp.  499 ;  T!ie  Star  of 
Persia,  6  Asp.  220.  If  the  judge  of  the 
Court  below  has  based  his  decision  on 
right  principles,  and  with  a  proper  ap- 
prehension of    the   facts,  the   Court  of 
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Argument. 


Judgment. 


Where  in  an  action  of  salvage  the  Conrt  below  has  nndnlj  refused  to  make 
any  award  of  salvage,  and  an  appeal  is  brought  against  snch  refusal,  the 
Court  may,  if  it  allows  the  appeal,  retain  the  cause,  and  itself  award  salvage 
to  the  appellants  {m). 

At  the  hearing  of  an  appeal  two  counsel  only  are  heard  on  each  side  (n), 
and  one  counsel  for  the  appellant  in  reply.  The  appellant  always  begins. 
The  Court,  in  cases  of  great  importance  or  difSculty,  occasionally  directs 
a  case  to  be  re-argued  wholly  or  in  part  (o). 

Upon  the  conclusion  of  the  arguments  at  the  final  hearing,  the  Court  at 
once  delivers  judgment  or  takes  time  to  deliberate  ;  in  the  latter  case  the 
appeal  is  put  in  the  paper  for  judgment  on  the  day  when  judgment  is 
appointed  to  be  delivered. 

The  Court  of  Appeal,  upon  affirming  or  dismissing  the  appeal,  may,  if 
necessary,  order  the  action  to  be  remitted  back  to  the  Court  below,  or  the 
action  may  be  remitted  with  directions  to  the  Court  below  (p). 

in  the  case  of  77te  Lim,  L.  R.  2  P.  C.  525. 
(w)  See  Sneetthy  v.  The  Lancashire  and 
YorUhire  BaUwiy  Co,,  1  Q.  B.  D.  42. 

(o)  See  Tfte  Singapore,  L.  R.  1  P.  C. 
378 ;  ne  Heinrich  Bjom,  10  P.  D.  44. 
Where  a  point  which  has  not  been  taken 
in  the  Court  below  is  put  forward  by  the 
appeUant  for  the  first  time  in  the  Court 
of  Appeal,  the  Court  ought  not  to  decide 
in  his  favour  on  such  point  unless  it  is 
satisfied  beyond  doubt  that  it  has  before 
it  all  the  facts  , bearing  upon  the  new 
contention  as  completely  as  if  it  had 
been  raised  in  the  Court  of  first  instance, 
and  also  that  no  satisfactory  explanation 
could  have  been  given  if  it  haa  been  so 
raised.  TJte  Tasmania,  15  App.  Cases, 
223  225. 

(p)  Tfte  R,  L,  Alston,  8  P.  D.  5,  14; 
Tlie  City  of  Mecca,  4  Asp.  412.      See 
3  &  4  WiU.  4,  c.  41,  s.  8.    This  power  has 
been  transferred  to  the  Conrt  of  Appeal  by 
virtue  of  sect.  18  of  the  Judicature  Act, 
1873,    together    with    all   other   powers 
possessed  by  the  Judicial  Committee  of 
the  Privy  Council  on  appeals  from  the 
Court.    See  also  sect.  23  of  the  same  Act, 
and  sect.  21  of  the  Judicature  Act,  1875, 
which  sections,  in  the  absence  of  any 
special  provisions  in  the  rules  under  the 
Judicature  Acts,  preserve  the  old  practice 
of  the  Judicial  Committee  in  such  appeals. 
Before  the  passing  of  the  Judicature  Acts 
it  was  usual  to  remit  the  cause  to  the 
Court  of  Admiralty  in  cases  where  the 
effect  of  the  decision  of  the  Appellate 
Court  was  the  condemnation  in  clamages 
of  the  bail  in  the  action,  since,  on  the  suit 
being  so  remitted,  the  bail  bond  having 
been  taken  in  the  Court  of  Admiralty 
could  be  effectuallv  enforced  there.    See 
ne  St.  Olaf,  L.  R.  2  A.  &  E.  H60,  361. 
The  Court  of  Appeal  has  now,  for  the 
purpose  of  enforcing  its  decrees,  all  the 
powers  of  the  High  Court  of  Justice  in 
Admiralty  actions  (the  Judicature  Act, 
1873,  s.  19)  ;  but  it  may  be  a  question 
whether  in  cases  where  it  is  intended  to 


Appeal  will  only  reduce  the  award  where, 

in  the  opinion  of  that  Court,  the  amount 

awarded  was  an  absolutely  unreasonable 

sum  to  give,  considering  the  perils  to 

which  the  salving  and  salved  ships  were 

exposed  and  their  values.  Ih.   In  salvage 

cases  there  is  no  rule  binding  the  Court  of 

Appeal  not  to  interfere  with  an  award 

unless  the  amount  is  so  large  or  so  small 

that  no  reasonable  person  could  fairly 

arrive  at    that    sum ;    but    the  amount 

awarded  will  be  diminished  or  increased 

if,  after  a  careful  consideration  of  the 

facts,  and    after   giving   every  possible 

weight  to  the  views  of  the  Court  below, 

the  Court  of  Appeal  is  of  opinion  that 

the  amount  is  so  large  as  to  be  unjust  to 

the  owners  of  the  ship  which  has  been  in 

distress,  or  so  smaU  as  to  be  unjust  to  the 


P.  349.    See 
P.  176.    An 


salvors.  T}ieAccomac,\A%^\ 
also  Tiie  Oipsy  Queen,  [1895' 
appeal  lay  to  the  Judicial  Committee  of 
the  Privy  Council,  and  therefore  now  lies 
to  the  Court  of  Appeal,  from  an  appor- 
tionment  of  salvage  {Tlie  Chetah,  L.  B.  2 
P.  C.  205)  ;  but  in  such  matters  of  discre- 
tion the  Judicial  Committee  was  loth  to 
interfere.  Tlie  England,  L.  R.  2  P.  C. 
253. 

(/«)  Tlie  Glengarry,  Shipping  Gazette 
Summary  for  1884,  p.  758.  Where  a 
a  question  of  jurisdiction  depending  upon 
the  construction  of  a  statute  was  raised 
on  an  appeal,  and  it  appeared  that  the 
question  had  been  settled  by  a  decision  of 
the  Court  of  Admiralty,  acquiesced  in  and 
acted  upon  for  twenty  years,  the  Court  of 
Appeal,  holding  that  it  was  too  late  to 
raise  questions  of  jurisdiction  after  that 
lapse  of  time,  dismissed  the  appeal  with 
costs,  without  giving  any  reasoned  judg- 
ment. The Anna,\V,D,2h^,*lnS,  See, how- 
ever.  The  Mecca,  [1895]  P.  95  :  The  Sara, 
1 4  App.  Cases  209,  at  p.  216.  See  also  The 
Klin,  8  P.  D.  130;  and  Ue  Winston,  9 
V,  D.  85,  in  which  last  case  the  Court 
of  Appeal  followed  the  decision  of  the 
Judicial  Committee  of  the  Privy  Council 
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The  Court  of  Appeal  has  power  in  Admiralty  appeals  to  refer  any  matter 
to  the  Admiralty  r^istrar,  or  to  the  Admiralty  registrar  assisted  by 
merchants,  to  report  upon,  and  the  rales  with  regard  to  references  in  the 
Admiralty  Division  are  applicable  to  snch  references  (q). 

The  Gonrt  of  Appeal  has  power  to  make  such  order  as  to  the  whole  or 
any  part  of  the  costs  of  the  appeal  as  may  be  just  (r).  In  cases  where  the 
appellant  has  succeeded  in  obtaining  a  reversal  of  the  decision  he  has 
appealed  against,  the  Court  of  Appeal  will,  as  a  general  rule,  make  an 
order  giving  him  the  costs  of  the  appeal  (js).  On  the  other  hand,  where 
an  appeal  fails,  the  unsuccessful  appellant  will  generally  be  condemned  in 
the  costs  of  the  appeal  (t). 

The  rule  that  a  successful  appellant  is  entitled  to  the  costs  of  his 
appeal  was  never  applied  by  the  Judicial  Committee  in  favour  of  an 
appellant  who  had  succeeded  in  an  appeal  before  it  in  diminishing  the 
amount  of  salvage  awarded  by  the  Court  of  Admiralty,  and  in  sucli 
appeals  no  order  was  ever  made  as  to  costs  (u).  On  the  other  hand,  in 
cases  where  a  salvor  succeeded  on  an  appeal  to  the  Judicial  Committee  in 
increasing  the  amount  of  salvage  awarded  to  him,  the  costs  of  the  pro- 
ceedings in  the  Appellate  Court  were  by  the  practice  of  the  Committee  usually 
given  to  him  (a;). 

In  one  case  decided  shortly  after  the  commencement  of  the  Judicature 
Act,  1878  (^),  where  on  appeal  to  the  Court  of  Appeal  the  amount  of  2,000/ 
awarded  as  salvage  remuneration  was  increased  to  4,000/.,  the  Court  of 


Ueferenoe  to 

Admiitdty 

registrar. 


Costs. 


In  salvage 
appeals. 


enforce  a  judgment  against  bail,  the 
action  ought  not  to  be  remitted  to  the 
Court  beloiv 

(^)  See  8  &  4  WiU.  4,  c.  41,  s.  17  ;  and 
TIt4t  Flying  FUh,  Br.  &  L.  436,  where  the 
ai»p|eal  was  retained  and  referred  to  Her 
Majesty's  registrar  assisted  by  merchants. 
As  to  the  practice  in  the  Judicial  Com- 
mittee where  only  one  party  had  appealed 
in  an  action  of  (Jamage,  and  both  vessels 
were  pronounced  to  blame,  see  IJte  City 
of  Antwerp,  L.  R.  2  P.  C.  25. 

(r)  Order  LVIII.,  rule  4  (868).  The 
power  of  the  Court  of  Appeal  as  to  costs 
in  Admiralty  actions  is  derived  from 
3  &  4  WiU.  4,  c.  41,  s.  15  ;  6  &  7  Vict. 
c.  38,  s.  12. 

(#)  The  City  of  Berlin,  2  P.  D.  187  ; 
Ths  Hector,  8  P.  D.  220  ;  and  see  iu/ra, 
p.  550,  n.  {d).  In  the  Judicial  Committee, 
in  the  abeeoice  of  any  special  rule  as  to 
costs,  the  costs  of  the  appeal  foUowed  the 
event  of  the  cause. 

(f)  In  cases  where  the  respondents 
have  given  notice  that  they  intended  to 
apply  to  reverse  or  vary  the  decision  of 
the  Court  below,  and  have  not  succeeded 
in  the  intended  application,  the  costs 
occasioned  by  the  notice  so  given  will 
usually  be  deducted.  Tfie  JMuretta,  4 
P.  D.  25  ;  Tfi£  City  of  Manehetter,  5  P.  D. 
223.  The  principle  of  the  rule  in  the 
text  was  thus  enunciated  by  Bowen,  L.J., 
in  the  case  of  Th^  Hector,  8  P.  D.  218, 
at  p.  221 :  **  If  the  appeal  was  brought 
to  set  the  Court  wrong  when  the  Court 
below  was  really  right,  why  of  course 


I 


the  person  who  was  unwise  enough  to 
try  to  set  the  Court  wrong  by  an  appeal 
ought  to  bear  the  costs."  See  The  Pout  Ida, 
9  P.  D.  180,  where  the  appeal  was  on  a 
question  of  law  solely.  By  the  practice 
of  the  Judicial  Committee,  where  ^n  ap- 
peal stood  dismissed  by  the  Rules  of 
1865,  the  appellant,  unless  there  was  a 
special  agreement  to  the  contrary,  stood 
condemned  in  the  costs  of  the  appeal. 

(«)  The  Iftca,  12  Moo.  P.  C.  C.  189; 
Swa.  370  ;  7%r  Chetah,  L.  R.  2  P.  C.205  ; 
I%«  Amerique,  L.  R.  6  P.  C.  468  ;  Tfte 
Thomas  Allen,  12  App.  Cases,  118,  at 
.  121  ;  The  He  Bay,  8  App.  Cases,  559 
aU  successful  appeals  to  reduce).  See 
also  Tlie  Clarituie,  Swa.  129,  at  p.  134  ;  Tl^ 
WaUam  Beekford  (1801),  3  C.  Rob.  360 
(appeals  to  reduce  refused). 

(a?)  ne  Srindia,  L.  R.  1  P.  C.  241  ;  TJie 
True  Blue,  L.  R.  1  P.  C.  250  [where  the 
orders  made  in  each  suit  as  to  costs  wiU 
be  found  in  the  printed  decrees  issued 
from  the  Council  Office]  ;  Tfie  Olendvror, 
L.  R.  3  P.  C.  689.  See  also  Tfte  Tftetis,  2 
Knapp,  390  ;  T/ts  Robert  Bruce,  5  N.  of  C. 
156.  The  Anna  and  Joseph  Delegates, 
February  18th,  1808.  The  orders  made 
as  to  costs  where  the  salvors  obtained  an 
increased  award  on  appeal  do  not  seem  to 
have  been  always  made  on  the  mere  ground 
that  the  appellant  had  succeeded  in  his 
appeal ;  but  rather  on  the  ground  that 
the  costs  were  part  of  the  expenses  inci- 
dental to  the  salvage  award. 

(y)  By  the  Division  of  the  Court  of 
Ap{)eal  which  formerly  sat  at  Lincoln's  Inn. 
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Appeal  gave  the  appellant  the  costs  of  the  appeal,  stating  that  it  did  so  on 
the  ground  that  there  was  no  reason  why  salvage  cases  should  form  any 
exception  to  the  general  rule  adopted  under  the  Judicature  Acts,  that  a 
successful  appellant  is  entitled  to  his  costs  of  the  appeal  (z).  In  decisions, 
however,  subsequent  to  that  case  some  of  the  special  rules  as  to  costs 
which  prevailed  in  the  Judicial  Committee  have  been  followed  by  the 
Court  of  Appeal  (a),  and  in  a  recent  appeal  in  an  action  of  salvage, 
where  the  amount  awarded  was  reduced  on  appeal,  the  Court  of  Appeal 
intimated  that  the  practice  would  be  in  such  cases  to  give  no  costs  of 
the  appeal :  though  it  must  be  understood  that  no  hard  and  fast  rule  was 
laid  down  so  as  to  deprive  the  Court  of  discretion  in  the  matter  (b). 

In  appeals  in  actions  of  damage  by  shipowners  (r),  where  the  Court  of 
Appeal  varies  the  decision  of  the  Court  below  by  pronouncing  both  vessels 
to  blame  (d),  the  Court  of  Appeal,  following  the  practice  of  the  Judicial 
Committee  in  similar  cases,  will,  as  a  rule,  order  that  each  party  to  the 
appeal  shall  bear  his  own  costs,  both  in  the  Court  below  and  in  the  Court 
of  Appeal  (e).  Where  in  an  action  of  damage  the  decision  of  the  Court 
below  pronouncing  either  or  both  of  the  vessels  to  blame  was  reversed  by 
the  Judicial  Committee  on  the  ground  that  the  collision  was  the  result  of 
inevitable  accident,  no  costs  of  the  appeal  or  of  the  proceedings  in  the 
Court  below  were  as  a  rule  given  by  the  Committee  to  either  party  (/). 
This  rule  was  shortly  after  the  passing  of  the  Judicature  Acts  enforced  in 
the  Court  of  Appeal  (^),  but  more  recently  the  ordinary  rule  of  giving  the  oosts 
of  the  appeal  to  the  successful  appellant  has  been  emphasized  and  followed  (A). 
The  practice,  however,  can,  perhaps,  not  be  considered  as  finally  settled  (i). 

Appeal  wiU  sometimes  order  that  each 
party  to  the  appeal  should  bear  their 
own  oosts  of  the  appeal.  See  ITut  Curtt- 
btirn,  5  P.  D.  59. 

ie)  The  Hector,  8  P.  D.  218  ;  T%e 
Margaret,  9  P.  D.  51  ;  Tlie  Beryl,  9  P.  D. 
144  ;  ne  Righorg«  Minde,  8  P.  D.  132  ; 
live  Crystal,  [1894]  A.  C.  508. 

(/)  ne  Marpegia,  L.  R.  4  P.  C.  212. 


(r)  TlieCdyofBerUH,2V,\),Ul,  See 
Tlie  Accomac  [1891],  P.  354. 

(a)  See  the  cited  cases/w*^,  n.  (^)  n.  (<)  (d). 

lb)  The  Q'qmj  Queen,  [1895]  P.  176. 
See  The  Kllmaho,  16  Times  Law  Kep.  155. 

(<?)  The  same  rule  would  probably  be 
followed  where  the  action  was  by  an 
owner  of  cargo.  See  The  City  of  Man- 
chester, 6  P.  D.  221. 

(d)  Where  the  Court  below  pronounced 
both  vessels  to  blame,  and  that  judgment 
was  affirmetl  on  ap|)eal,  by  the  practice 
of  the  Judicial  Committee,  the  appeal 
was  dismissed  with  costs.  See  Tlie 
Hector,  8  P.  D.  220.  In  the  case  of  Tltc 
Diinelm,  9  P.  D.  175,  where  the  Court 
below  had  pronounced  both  vessels  to  blame 
and  this  judgment  was  affirmed  on  appeal, 
the  Court  of  Appeal  directed  that  there 
should  be  no  costs  given  either  in  the 
Admiralty  Division  or  the  Court  below. 
The  case,  however,  can  scarcely  be  cited 
as  laying  down  any  precedent  as  to  costs 
in  such  cases,  as  the  appeal  was  in  reality 
on  a  question  of  law  only,  and  the  Court 
of  Appeal  did  not  agree  with  the  reasons 
of  the  judgment  of  the  Court  below.  See 
Tlie  City  of  Manchester,  5  P.  D.  223,  where 
the  rule  of  the  Privy  Council  as  to  the 
costs  of  the  appeal  appears  to  have  been 
followed.  See  also  Tfie  Hector,  8  P.  D. 
220.  In  api)eal8  other  than  final  appeals 
in  actions  of  damage,  where  the  decree  of 
the  Court  below  is  varied,  the  Court  of 


(ff)  The  Condor,  4  P.  D.  115. 
(A)  S< 


See  'Jlie  Monlueaton,  14  P.  D.  61  ; 
The  BaUmcr,  15  P.  D.  37  ;  Hie  Albano ; 
The  Schtoan,  [1892]  P.  419.  In  The 
Batarier  the  Court  of  Appeal  ordered 
that  both  parties  should  bear  their  own 
costs  of  the  proceedings  in  the  Court 
below. 

(/)  In  the  case  of  77ie  Condor,  4  P.  U 
115,  James,  L.  J.,  said  that  the  Court 
doubted  whether  it  could  be  right  that 
there  should  be  one  rule  as  to  costs  in  one 
branch  of  the  High  Court  of  Justice,  and 
another  rule  in  another  branch  of  the 
High  Court  of  Justice,  and  that  he  (the 
learned  judge)  thought  that  in  future  the 
rule  would  be  that  the  costs  in  eveiy  case 
should  follow  the  result.  Since  tliat  case 
was  decided  the  Court  of  Appeal,  however, 
has  in  several  instances  adopted  the  rules 
of  the  Privy  Council  as  to  costs,  and 
indeed  it  may  be  submitted  that  as  the 
Court  of  Appeal  must  make  such  order  as 
to  the  costs  as  may  be  just  (Order  LVIIL, 
rule  4  (868)),  that  Court  will  scarcely 


app'eals  to  th^  coukt  of  appeal. 
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The  Court  of  Appeal  hafl  by  virtue    of    the   19th    section    of  the  Enforcement 
Judicature  Act,  1873,  for  all  the  purposes  of,  and   incidental   to,   the  on  a^p^alT*^ 
hearing  and  det^rminatioii  of  any  Admiralty  appeal  within  its  jurisdiction, 
and  the  amendment,  execution,  and  enforcement  of  any  judgment  or 
order  made  on  any  such  appeal,  all  the  power,  authority,  and  jurisdiction 
vested  in  the  High  Court  of  Justice  in  Admiralty  actions  (k). 

On  an  appeal  to  the  Court  of  Appeal  from  the  High  Court  of  Justice,  Interest  on 
interest  for  such  time  as  execution  has  been  delayed  by  the  appeal  is  Ju^gnie'i^- 
allowed,  unless  the  Court  or  a  judge  otherwise  orders,  and  the  taxing 
oflBcer  (/)  may  compute  such  interest  without  any  order  for  the  purpose  (m). 

By  the  practice  of  the  Judicial  Committee  any  consent  in  writing  between  consent 
the  solicitors  retained  in  an  Admiralty  appeal  might,  with  the  approval  orders, 
of  Her  Majesty's  registrar,  be  filed,  and  thereupon  become  an  order  of 
Court  (w). 

Order  XXXIX.  of  the  Rules  of  Court  now  in  force  is  headed  "  Motion  Applications 
for  New  Trial,"  and  rule  1  of  that  Order,  as  amended  by  Rules  of  the  ^*^^  ^«,^  *^ 

-,  ^«,  ^1^.11  .«  *rc  not  made 

Supreme  Court,  February,  1892,  rule  2,  provides  that  every  motion  for  a  in  Admiralty 

new  trial  (o),  or  to  set  aside  a  verdict,  finding,  or  judgment,  shall  be  made,  actions. 

where  there  has  been  a  trial  without  a  jury,  to  the  Court  of  Appeal,  and 

upon  the  hearing  of  such  motion  the  Court  of  Appeal  shall  have  all  such 

powers  as  are  exercisable  by  it  upon  the  hearing  of  an  appeal.    By  rule  la 

of  this  Order  (/),  "  Every  motion  for  a  new  trial  or  to  set  aside  a  verdict, 

finding,  or  judgment,  where  there  has  been  a  trial  thereof,  or  of  any  issue 

therein  with  a  jury,  shall  be  entered  in  the  Court  of  Appeal  in  the  same 

way  as  motions  by  way  of  appeal  to  the  Court  of  Appeal  are  now  entered 

where  there  has  been  a  trial  without  a  jury.    Such  first-mentioned  motions 


allow  rales  as  to  costs  which  the  Judicial 
Committee  of  the'  Privy  Council  con- 
sidered to  be  just,  to  be  departed  from 
merely  on  the  ground  that  a  different  rule 
prevails  in  other  than  Admiralty  appeals. 
iU)  See  3  &  4  Will.  4,  c.  41,  s.  28  ;  6  &  7 
Vict.  c.  38,  88.  7,  8.  Before  the  coming 
into  operation  of  the  Judicature  Act, 
1873,  ail  orders  or  decrees  made  in  Admi- 
ralty appeals  to  the  Queen  in  Coancil, 
other  than  orders  or  decrees  for  the  pay- 
ment of  money,  might  be  enforced  by 
attachment  or  sequestration ;  and  all 
onlers  or  decrees  for  the  payment  of 
money  in  such  appeals  might  be  enforced 
by  sequestration  (6  &  7  Vict.  c.  38,  ss.  7, 
8),  after  the  party  in  default  had  been 
duly  admonished.  When  any  party 
failed  to  pay  any  amount  which  had 
been  found  to  be  due  from  him,  within 
a  fortnight  after  he  received  notice  from 
the  adverse  solicitor  demanding  payment 
of  the  same,  Her  Majesty's  registrar 
might,  on  application  of  the  solicitor,  and 
on  an  affidavit  being  filed  proving  the 
notice^  issue  a  monition  for  payment 
thereof  (Order  in  Council,  December  11, 
1865,  rule  26).  Upon  the  monition  being 
returned  duly  served,  and  an  affidavit 
filed  that  the  amount  had  not  been  paid, 
motion  might  be  made  to  the  Judicial 
Committee  for  an  attachment  or  seques- 


tration (Order  in  Council,  December  11, 
1865,  rule  27,  and  Forms  Nos.  15, 16).  The 
power  of  enforcing  decrees  and  orders  in 
Admiralty  appeals  by  monition  followed 
by  attachment  and  sequestration,  as  thus 
exercised  by  the  Judicial  Committee,  is 
now  vested  in  the  Court  of  Appeal ;  and 
when  put  in  force  should,  it  is  appre- 
hended, be  exercised  in  the  same  manner, 
as  nearly  as  may  be,  as  under  the  practice 
prevailing  before  the  commencement  of 
the  Judicature  Act,  1873.  See  3  &  4 
Will.  4,  c.  41,  s.  28. 

(/)  The  Admiralty  registrar  and  assis- 
tant Admiralty  registrar  act  as  taxing 
officers  on  appeals  in  Admiralty  actions. 

(/«)  Order  LVIIL,  rule  19  (883).  How 
far  this  rule  is  of  general  application  tr) 
Admiralty  actions  may  be  a  question  of 
doubt,  as  in  these  actions  damages  are 
seldom  assessed  until  after  the  appeal  has 
been  decided. 

(;i)  Order  in  Council  of  December  11, 
1865,  rule  30.  See  Order  LII.,  rule  23 
(718),  which  contains  a  similar  provision 
in  force  in  the  Court  of  Admiralty  under 
the  Rules  of  1859  ;  see  ntpra^  p.  509. 

((»)  Throughout  the  rules  of  the  Ortlcr 
no  reference  whatever  is  made  to  re- 
heariDgs. 

(/;)  R.  S.  C,  Augtist,  1890,  as  amended 
by  R.  S.  C,  February,  1892,  rule  2. 
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Application 
for  new  trial, 
or  to  set  aside 
judgment  in 
cases  tried 
without  a 
lury.tobeby 
appeal. 


sliall  be  subject  to  tlie  provisions  of  Order  XXXIX.,  rule  4  (554),  and  shall 
be  brought  before  the  Court  of  Appeal  in  like  manner  as  an  appeal,  and 
upon  the  hearing  of  such  motion  the  Court  of  Appeal  shall  have  all  such 
powers  as  are  exercisable  by  it  upon  the  hearing  of  an  appeal.**  Since  the 
passing  of  the  Judicature  Acts  there  has  been  no  application  for  a  new  trial 
in  any  Admiralty  cause  or  matter,  or  on  any  issue  therein,  after  a  trial  with 
a  jury,  and  no  practice  has  been  established  with  respect  to  new  trials  in 
such  cases  (q). 

Where  a  party  in  an  Admiralty  action  tried  in  the  ordinary  way  without 
n  jury  desires  to  have  a  new  trial,  he  must  appeal  to  the  Court  of  Appeal 
by  notice  of  appeal  in  the  ordinary  way,  under  Order  LVIII.  of  the  Rules 
of  1883  (r). 

Order  XL.,  rule  8  (5C1),  of  the  Rules  of  Court  of  1883  provides  that 
where  at  or  after  a  trial  with  a  jury  the  judge  has  directed  that  any 
judgment  be  entered,  any  party  may  apply  to  set  aside  such  judgment  and 
enter  any  other  judgment  on  the  ground  that  the  judgment  directed  to  be 
entered  is  wrong  by  reason  that  the  finding  of  the  jury  upon  the  question 
submitted  to  them  has  not  been  properly  entered.  By  rule  4  (562)  of  the 
same  Order  it  is  provided  that  where  at  or  after  a  trial  by  a  judge,  either 
with  or  without  a  jury,  a  judge  has  directed  that  any  judgment  be  entered, 
any  party  may  apply  to  set  aside  such  judgment  and  enter  any  other 
judgment  upon  the  ground  that  upon  the  finding  as  entered  the  judg- 
ment so  directed  is  wrong.  An  application  under  either  of  these  two 
last-meiitioned  rules  must  l3e  made  to  the  Court  of  Appeal  (s). 


(^)  See  ivpraj  pp.  449,  450. 

(r)  See  Dollman  v.  J&nes,  12  Ch.  D.  553, 
decided  whilst  Order  XXXIX.,  rule  1,  of 
the  Bales  of  Court,  1875,  which  pro- 
vided that  where  there  had  been  a  trial 
by  a  judge  without  a  jury,  the  application 
for  a  new  trial  should  be  to  the  Court  of 


Appeal,  was  in  force.  *'  The  practice  of 
the  Court  of  Admiralty  did  not  admit  of 
new  trials."  See  Tfie  CotuttitatioiL,  2 
M.  L.  C,  60. 

(#)  Order  XL.,  rale'5  (56.3),  as  amended 
by  R.  S.  C,  February,  1892,  rule  5. 
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APPEALS  TO  THE  HOUSE  OF  LORDS. 

Fboh  any  order  or  judgment  of  the  Court  of  Appeal  an  appeal  lies  to 
the  House  of  Lords  {a).  It  is  provided  by  sect.  4  of  the  Appellate  Jurisdic- 
tion Act,  1876,  that  every  such  appeal  shall  be  brought  by  way  of  petition 
to  the  House  of  Lords,  praying  that  the  matter  of  the  order  or  judgment 
appealed  against  may  be  reviewed  before  Her  Majesty  the  Queen  in  her 
Court  of  Parliament,  in  order  that  the  said  Court  may  determine  what  of 
right,  and  according  to  the  law  and  custom  of  this  realm,  ought  to  be  done 
in  the  subject-matter  of  such  appeal. 

The  11th  section  of  the  same  Act  provides  that  an  appeal  shall  not  lie 
from,  amongst  other  Courts,  the  Court  of  Appeal  except  in  manner  pro- 
vided by  the  Act,  and  subject  to  such  conditions  as  to  the  value  of  the 
subject-matter  in  dispute,  and  as  to  giving  security  for  costs,  and  as  to  the 
time  within  which  the  appeal  shall  be  brought,  and  generally  as  to  all 
matters  of  practice  and  procedure,  or  otherwise,  as  may  be  imposed  by  orders 
of  the  House  of  Lords. 

The  conditions  to  which  appeals  to  the  House  of  Lords  are  subject  under 
the  provisions  of  this  section  are  contained  in  standing  orders  of  the  House 
of  Lords  made  in  August,  1876,  December,  1876,  and  May,  1892,  which 
are  still  in  force.  The  3rd  section  of  the  Supreme  Court  of  Judicature  Act, 
1891  (5),  provides  that  for  the  purpose  of  aiding  the  House  of  Lords  in  the 


(a)  The  Appellate  Jurisdiction  Act, 
1876,  8.  3.  This  section  is  not  affected  by 
the  Judicature  Act,  1894,  s.  1,  sub-s.  (1), 
which  does  not  apply  to  appeals  from  the 
Court  of  Appeal  to  the  House  of  Lords. 
Ford^s  Hotel  Co.  v.  BaHlett,  [1896]  App. 
Cases,  1.  See  Steert  v.  Rogers,  [1893] 
App.  Cases,  232  (appeal  from  interlocutory 
order  of  Court  of  Appeal)  ;  Lane  v.  Ettdaile, 
[1891]  App.  Cases,  210  (no  appeal  from 
refusal  of  Court  of  Appeal  to  give  leave  to 
appeal  from  a  judgment  of  the  High  Coui-t 
where  time  has  gone  by)  ;  Qtncha  y. 
Concha,  [1892]  App.  Cases,  670  (time  for 
appeal)  ;  Pryce  v.  Monmouthshire  R,  C, 
4  App.  Cases,  197,  if  House  equally  divided, 
judgment  of  Court  below  stands,  but  no 
costs  are  given)  ;  Metropolitan  AsyluM 
District  Board  v.  Hillj  5  App.  Cases,  682. 
The  Act  provides  in  sect.  6  for  the  presence 
at  the  h^uing  of  appeal  of  peers  who  hold, 
or  have  held,  certain  high  judicial  offices, 
or  are  Lords  of  Appeal  in  Onlinary  ;  and  in 
sects.  8  and  9,  for  the  hearing  of  appeals 
in  certain  cases  during  the  prorogation  or 
dissolution  of  Parliament.  See  also,  as  to 
the  "  Lords  of  Appeal "  mentioned  in  the 


Act  of  1876,  the  Appellate  Jurisdiction 
Act,  1887  (50  &  51  Vict.  c.  70),  ss.  1,  2,  3. 
A  decision  of  the  House  upon  a  point  of 
law  binds  the  House  itself.  London  Tram- 
ways Co,  V.  London  County  Council^  [1898] 
App.  Cases,  375.  The  House  may  reverse 
the  decision  of  the  Court  of  Appeal  upon 
the  facts,  although  it  agrees  with  that  of 
the  Admiralty  Court  (^Tlie  Ceto^  14  App. 
Cases,  670),  but  it  will  not  disturb  a 
mere  finding  of  fact  in  which  both 
the  Courts  Wow  have  concurred,  unless 
it  can  be  clearly  shown  that  the 
finding  was  erroneous.  The  P,  Calaud, 
[1893J  A.  C.  207,  2l5,per  Lord  HerscheU. 
With  regard  to  appeals  in  formd 
jHiupens^  it  is  provid^  by  the  Appeal 
(Forma  Pauperis)  Act,  1893  (56  &  67 
Vict.  c.  22),  that  where  in  an  appeal 
to  the  House  of  Lords  a  petition  is  pre- 
sented for  leave  to  sue  in  forma  jmnperis, 
and  the  House,  on  the  report  of  its  Appeal 
Committee,  determines  that  there  is  no 
prim&  facie  case  for  the  appeal,  the  House 
may  refuse  the  prayer  of  the  petition. 
(V)  54  &  55  Vict.  c.  53. 
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hearing  and  determination  of  appeals  in  Admiralty  actions,  the  Honsemay, 
in  any  snch  appeal  in  which  it  may  think  it  expedient  to  do  so,  call  in  the 
aid  of  one  or  more  assessors  specially  qualified  and  hear  such  appeal 
wholly  or  partially  with  the  assistance  of  such  assessors  {c).  This  section  also 
provides  that  the  section  shall  be  carried  into  effect  in  pursuance  of  orders 
made  by  the  House  of  Lords. 

An  appeal  to  the  House  of  Lords  does  not  operate  as  a  stay  of  proceedings, 
and  therefore  where  an  appeal  is  intended  to  be  brought  from  an  order  or 
judgment  of  the  Court  of  Appeal,  and  it  is  desired  that  proceedings  under 
the  order  or  judgment  appealed  against  should  be  stayed  pending  the  appeal, 
a  substantive  application  for  the  purpose  must  be  made  to  the  Court 
of  Appeal  (d). 


(e)  The  List  of  assessors  appointed 
under  the  Act  wiU  be  found  in  the 
Quarterly  Navy  List. 

(/f)  77te  K/iedir^,  5  P.  D.  1,  2.  In  that 
case  the  plaintiff  in  the  action — an  action 
of  damages — had  been  condemned  in 
damages  by  the  Court  of  AppeaL  The 
order  made  on  the  application  for  a  stay 
of  proceedings  was,  that  "on  the  plain- 
tifirs  undertaking  to  present  a  petition  of 
appeal  to  the  House  of  Lords  within  a 


month,  the  proceedings  to  assess  the 
damages  in  the  action  should  be  stayed 
pending  the  appeal,  and  that  if  the  de- 
fendants shoula  tax  and  enforce  payment 
of  their  costs,  an  undertaking  should  be 
given  by  their  solicitor  to  repay  them  in 
the  event  of  the  decree  appealed  from 
being  reversed."  See  also  lie  A  nnot  Lyle, 
11  P.  D.  114 ;  ns  Batata,  [1897]  P.  118, 
132. 


CHAPTER    XXVII. 

THE  COURT  OF  THE  CINQUE  P0RT8,  THE  PASSAGE  COURT  OP 
LIVERPOOL,  AND  THE  COUNTY  COURTS. 

The  practice  of  the  Admiralty  Court  of  the  Cinqae  Ports,  except  so  far   Practice  and 
as  ifc  has  been  altered  by  sects.  25(«),  89,  90  (^),  and   91  (r)   of  the  ["^^cfntlSe^^ 
Judicature  Act,  1873,  and  sect.  18  of  the  Judicature  Act,  1884  (^,  has  Ports  Court  of 
not  been  aflfected  by  the  Judicature  Acts  or  by  the  Rules  of  Court  made  ^^^^'^^^T  > 
thereunder;  but  Procedure  and  Practice  Rules,  which  are  in  many  respects 
similar  to  those  in  force  in  Admiralty  actions  in  the  High  Court  under  the 
provisions  of  the  Rules  of  Court  made  under  the  above  Acts,  have  been  recently 
made  by  the  judge  of  the  Court  and  are  now  in  force  («),  and  save  as 
affected  by  the  above  sections  of  the  Judicature  Acts,  1873  and  1884,  and 
these  Rules  of  1891,  the  procedure  and  practice  is  in  substance  the  same, 
mutatis  mutandisy  as  the  procedure  and  practice  in  force  in  the  High  Court 
of  Admiralty  before  the  coming  into  operation  of   the  Judicature  Act 
1873  (/). 

The  practice  of  the  Passage  Court  of  Liverpool,  the  City  of  London  —of  the 
Court,  and  the  County  Courts  having  Admiralty  jurisdiction,  though  to  of^S^r^S^*^ 
some  extent  founded  on  the  procedure  and  practice  of  the  High  Court  of  the  City  of  * 
Admiralty,  is  more  directly  regulated  by  the  provisions  as  to  practice  ^"^^^/^^  ^ 
contained  in  the  County  Courts  Admiralty  Jurisdiction  Acts,  1868  and  the  County 
1869,  and  by  general  orders  made  as  hereinafter  mentioned  {(/),  Courts. 

Such  of  the  provisions  as  to  practice  contained  in  the  County  Courts 
Admiralty  Jurisdiction  Acts,  1868  and  1869,  as  are  more  directly  connected 

(a)  This  section    amends    the  law  of  The    several  rules  of  law  enacted  and 

England  with  respect  to  the  matters  of  declared  by  this  Act  shall  be  in  force  and 

law  therein  8{)ecined,  but  its  provisions  receive  effect  in  all  Courts  whatsoever  in 

have  in  practice  very  little  bearing  on  the  England  so  far  as  the  matters  to  which 

practice  and  proce<lure  of  the  Admiralty  such    rules  relate   shaU  be  respectively 

Court  of  the  Cinque  Foi-ts.    See  *w/wtf ,  cognizable  in  such  Courts, 

p.  248.  Id)  47  &  48  Vict.  c.  61.     See  snjfra, 

(fe)  These  two  sections,  and  sect.  18  of  p.  248. 

the  Judicature  Act,  1884  (47  &  48  Vict.  (e)  The  Cinque  Porte  Court  of  Admi- 

c.  61),  relate  to  the  jurisdiction  of  inferior  ralty  Rules,  1891.    The  rules  are  printed 

Courts  having  jurisdiction  in  Admiralty  Statutory  Rules  and    Orders    for    1896, 

in  cases  where  a  counterclaim  is  set  up.  p.  609.     The  power  vested  in  the  judge 

See  gftpra,  p.  247.    The  Admiralty  Court  of  the  Court  of  Admiralty  of  the  Cinque 

of  the  Cinque  Ports,  though  in  a  sense  an  Ports  to  make  rules  and  orders  for  rcgu- 

inferior  Court  having  juristliction  in  Ad-  lating  the  procedure  and  practice  of  that 

miralty,  was  never  subordinate  to  the  High  Court,  or  the  costs  or  fees  to  be  taken 

Court  of  Admiralty,  and  appeals  from  it  therein,  is  subject  to  the  concurrence  of 

still  lie  to  the  Judicial  Committee  of  the  the  authoritv  for  the  time  beingemt>owered 

Privy  Council.    As  to  transfere  to  the  to  make  rules  for  the  Supreme  Court  of 

Cinque  Ports  Admiralty  Court  in  certain  Judicature.    Seethe  Judicature  Act,  1884 

cases,  see  31  &  32  Vict.  c.  71,  s.  33.     The  (47  &  48  Vict.  c.  61),  s.  24. 

Clar'nme,  Swa.  129.    For  the  practice  in  (/)  For  the  principal  details  of  that 

such  appealH  see  the  firet  edition  of  this  practice    and   procedure,   the    reader  is 

work,  p.  313.  referrwi  to  the  first  edition  of  this  work. 

(r)  This  section  provides  as*  follows  :  -  (jg)  See  infra^  pp.  556,  557,  558. 
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with  jarisdictioEi  and  transfers  to  the  High  Court  of  Josticeyhavc  been 
already  discnssed  in  previous  chapters  (h).  The  following  provisions  remain 
to  be  noticed :  The  10th  and  11th  sections  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  provide  for  the  judge  of  the  County  Court  being 
assisted  by  nautical  assessors  in  any  cause  of  salvage,  towage,  or  collision  ; 
and  the  5th  section  of  the  County  Courts  Admiralty  Jurisdiction  Act,  1869, 
allows  of  the  judge  summoning  to  his  assistance  in  any  Admiralty  or  mari- 
time cause  two  mercantile  assessors  (t).  It  is  provided  that  with  these 
exceptions  every  Admiralty  cause  in  a  County  Court  having  Admiralty 
jurisdiction  shall  be  heard  and  determined  in  the  like  manner  as  ordinary 
civil  causes  in  a  County  Court  are  heard  and  determined  {k).  The  12th 
section  of  the  Act  of  1868  provides  that  the  decree  of  the  County  Court  in 
an  Admiralty  cause  shall  be  enforced  against  the  person  or  persons  sum- 
moned as  the  defendant  or  defendants,  in  the  same  manner  as  the  decrees 
of  the  said  Court  are  enforced  in  ordinary  civil  causes,  save  and  except  as  in 
that  Act  otherwise  provided  (l).  Sect.  20  of  the  same  Act  provides 
that  evidence  taken  in  any  Admiralty  cause  before  the  registrar  {m)  of  a 
County  Court,  as  the  judge  of  a  County  Court  or  general  orders  shall  direct 
shall  be  received  as  evidence  in  any  other  County  Court,  saving  all  just 
exceptions ;  and  that  the  registrar  of  any  County  Court  shall,  for  the 


(/♦)  See  fvpra,  Chapters  County 
Court  Causes,  Tbansfebs,  Appeals 
from  County  Courts. 

(/')  As  to  the  appointment,  approval, 
summoning,  and  remuneration  of  the 
nautical  and  the  mercantile  assessors 
under  the  two  Acts,  see  31  &  82  Vict. 
c.  71,  8S.  14—16 ;  32  &  33  Vict.  c.  51,  s.  6. 
The  assessors  are  simply  to  assist  the 
judge  ;  they  are  not  to  take  any  part  in 
the  actual  decision  of  the  cause  before 
the  Court.  See  The  A  id,  6  P.  D.  84  ;  77ie 
Fred,  7  Asp.  5.50. 

(*)  31  k  32  Vict  c.  71,  s.  10.  An 
important  question  arises  on  this  section. 
Does  the  section  confer  upon  the  parties 
the  right  of  insisting  upon  trial  by  jury, 
or  does  the  provision  that  the  judge  may 
in  certain  cases  be  assisted  by  assessors 
lead  to  the  inference  that  in  Admiralty 
causes  the  decision  is  to  rest  with  him 
alone?  The  reasonable  conclusion  con- 
curi^  in  ever  since  the  passing  of  the  Act 
seems  to  be,  and  it  has  now  b^n  decided, 
that  it  is  intended  that  Admiralty  and 
maritime  causes  under  the  Acts,  1868  and 
1869,  shaU  be  tried  by  a  judge  without  a 
jury  (77ie  Tynwald,  1895,  P.  142),  and 
the  law  on  this  point  has  not  been  altered 
by  the  passing  of  the  County  Courts  Act, 
1888.  A.  ;  ns  Tlteodora,  [1897]  P.  279. 

It  is  to  be  observed  that  the  Act  makes 
no  express  provision  for  proceedings 
similar  to  the  proceedings  before  the 
registrar  and  merchants,  which  form  so 
valuable  a  part  of  the  procedure  of  the 
Admiralty  Division.  See  mpra,  p.  451  ; 
and  see  51  &  52  Vict.  c.  43,  s.  104.  Sect. 
13  of  the  Act  provides  for  special  Courts 
being,  if  necessary,  held  for  the  hearing 
and    determination    of   Admiralty   and 


maritime  causes.  See  County  Coort 
Rules,  1886,  Order  XXXIXb.,  1892, 
rules  1 — 3. 

(0  See  The  Ruby,  [1898]  P.  52.  This 
section  does  not  apply  to  actions  in,  rem 
where  the  property  remains  under  arrest 
or  money  has  been  paid  in  Court  in  lieu 
of  bail.  The  whole  of  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868,  is 
framed  with  reference  to  Admiralty 
principles  and  Admiralty  practice.  It  is 
the  intention  of  the  Act  that  the  prin- 
ciples and  practice  of  the  Admiralty 
Court  shoulcl  be  adopted  generaUy  in 
Admiralty  causes  in  the  County  Courts, 
and  in  cases  where  it  is  intended  to  intro- 
duce into  the  County  Courts  any  variation 
from  the  practice  of  the  Admiralty 
Court,  express  provision  is  made.  The 
object  of  the  12th  section  is  to  pro- 
vide that  where  the  plaintiff  obtains  a 
decree  in  jfer*onam,  be  may  enforce  the 
decree  against  the  defendant  in  the  same 
manner  as  a  judgment  at  common  law. 
This  seems  to  be  the  obvious  meaning  of 
the  section.  It  does  not  apply  to  actions 
in  rem,  because  actions  in  rem  are  other- 
wise provided  for.  It  applies  only  to 
cases  where  persons  are  summoned  as 
defendants  ;  and  the  meaning  of  the 
section  is,  that  in  such  cases  judgment 
shall  be  enforced  as  at  common  law.  lb. 
As  to  the  issue  of  process  in  other  cases, 
see  31  &  32  Vict.  c.  71,  s.  23 ;  and  as 
to  registration  of  decrees,  see  lb,,  s.  24. 

(m)  The  registrar  has  power  to  admi- 
nister oaths  in  relation  to  any  Admiralty 
or  maritime  cause,  and  a  person  taking  a 
false  oath  in  any  such  cause  before  him 
is  guilty  of  perjury.  31  &  32  Vict.  c.  71, 
8.  19  ;  32  &  33  Vict.  c.  51,  s.  1. 
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parpose  of  the  examinatioa  of  any  witnesseB  within  the  district  of  that  Court, 
have  all  and  the  Uke  powers  and  authorities  of  an  examiner  of  the  High 
Court  of  Admiralty  of  England,  and  evidence  taken  by  him  in  that  capacity 
shall  be  received  as  evidence  in  the  High  Court  of  Admiralty  of  England, 
saving  all  just  exceptions  (n). 

By  sect.  22  of  the  Act  of  1868  the  right  of  arresting  property  in  a 
County  Court  having  Admiralty  jurisdiction  otherwise  than  in  execution 
is  restricted  to  cases  where  it  is  probable  that  the  vessel  or  property  to 
which  the  cause  relates  will  be  removed  out  of  the  jurisdiction  before  the 
plaintiffs'  claim  is  satisfied  (o). 

The  practice  and  procedure  of  the  Court  of  Passage  of  Liverpool,  in  Court  of 
Admiralty  and  maritime  suits,  are  not  only  regulated  by  the  above-men-  ^^^^^ 
tioned  sections  of  the  County  Courts  Admiralty  Jurisdiction  Acts,  1868  and  orders. 
18G9,  but  by  general  rules  and  orders  made  by  the  assessor  of  the  Court  [now 
to  be  styled  the  presiding  judge  of  the  Court  (^)],  under  the  provisions  of 
the  Gth  section  of  the  County  Courts  Admiralty  Jurisdiction  Act,  1869  (q). 

Consolidated  rules  and  orders  for  regulating  the  procedure  and  practice  Connty  Court 
in  all  actions  and  matters  in  the  County  Courts,  together  with  scales  of  290^' 
costs  to  be  used  therein,  were  framed  in  1889  by  the  conmiittee  of  County 
Court  judges  appointed  to  frame  rules  and  orders  for  regulating  the  prac- 
tice of  those  Courts,  under  the  164rth  section  of  the  County  Courts  Act, 
1888  (r),  and  as  amended  by  additional  rules  and  orders  made  in  1892, 
1 895, 1899  and  1900,  are  now  in  force  («).    These  rules,  orders,  and  scales 


(«)  The  effect  of  this  section  is  to 
enable  the  parties  to  have  their  witnesses 
examined  before  any  registrar  of  a  County 
Coutt,  and  to  have  the  written  depositions 
received  as  evidence  at  the  hearing  of  the 
cause.  The  evidence  is  to  be  taken  "  as 
the  judge  of  a  Ck)unty  Court  or  general 
orders  shaU  direct/*  It  is  necessary  for 
the  party  desiring  to  have  witnesses 
examined  before  a  registrar,  to  obtain  an 
order  from  the  judge  of  the  Court  in 
wnich  the  cause  is  pending  for  the  exa- 
mination. The  County  Court  Rules, 
1 889,  Older  XVIII.,  rules  14—28. 

((>)  The  terms  of  the  section  are  as 
follows :  In  an  Admiralty  cause  in  a 
County  Court,  if  evidence  be  given  to  the 
satisfaction  of  the  judge,  or  in  his  absence 
the  registrar  of  the  Court,  that  it  is  pro- 
bable that  the  vessel  or  property  to  which 
the  cause  relates  will  be  removed  out  of 
the  jurisdiction  of  the  Court  before  the 
plaintiffs  claim  is  satisfied,  it  shaU  be 
lawful  for  the  said  judge,  or  in  his 
absence  for  the  registrar,  to  issue  a 
warrant  for  the  arrest  and  detention  of 
the  said  vessel  or  property,  unless  or  until 
bail  to  the  amount  of  the  claim  made  in 
such  cause,  and  to  the  reasonable  costs  of 
the  plaintiff  in  such  cause,  be  entered  into 
and  perfected,  according  to  general  orders, 
by  or  on  behalf  of  the  owner  of  the  vessel 
or  property  or  his  agent,  or  other  the 
defendant  in  such  cause  ;  and,  except  as 
in  this  section  expressly  provided,  there 
shaU  be  no  arrest  or  detention  of  a  vessel 


or  property  in  an  Admiralty  cause  in  a 
County  Court  otherwise  than  in  execu- 
tion. See  County  Court  Rules,  1881), 
Onier  XXXIXb.,  rule  9. 

Qp)  Hee  "An  Act  to  better  define  the 
jurisdiction  and  to  improve  the  procedure 
of  the  Court  of  Passage  in  the  City  of 
Liverpool,  and  for  other  purposes  con- 
nected therewith  "  (56  &  67  Vict.  c.  37), 
s.  6  ;  and  "An  Act  to  amend  the  procedure 
of  the  Liverpool  Court  of  Passage  "  (59  & 
60  Vict.  c.  21),  which  Acts,  however, 
apparently  do  not  apply  to  the  Admiralty 
sicle  of  the  Court  of  Passage. 

(q)  See  the  Appendix  to  the  second 
edition  of  this  work,  pp.  787 — 790.  As 
to  the  power  of  making  rules  under  this 
section,  see  FelUnon  v.  The  Ownem  of  The 
Lord  Stanley,  [1893]  1  Q.  B.  98.  See  now 
sect.  8  of  the  Court  of  Passage  Act,  1893. 
conferring  another  and  more  extended 
power  to  make  rules  for  the  Court  of 
Passage.  It  is  doubtful,  however,  whether 
the  Act  has  any  application  to  the  Ad- 
miralty side  of  the  Court  of  Passage. 

(r)  See  51  &  52  Vict.  c.  43;  Statutory 
Rules  and  Orders,  1892,  pp.  108, 125—168  ; 
1895,  p.  52 ;  1899,  pp.  416,  429  ;  1900, 
pp.  61,  64. 

(#)  Order  XXXIXb.  of  these  rules 
more  especially  relates  to  Admiralty 
actions.  The  procedure  and  practice 
under  them  is  treated  at  length  in  Raikes* 
and  Kilbum's  "  Treatise  on  the  Admiralty 
Jurisdiction  and  Practice  in  County 
Courts,"  1896. 
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County  Ooui-t 
fees. 


of  coBts  (/)  were  framed  under  the  powers  vested  in  the  Committee  by  the 
above-mentioned  section  of  the  Act  of  1888  {u\  and  the  27th  section  of 
the  Judicature  Act,  1881  (a;).  They  have  been  allowed  by  the  Lord 
Chancellor  under  the  provisions  of  the  same  sections,  and  have  been 
approved  by  the  Lord  Chancellor,  the  Lord  Chief  Justice,  the  President  of 
the  Probate,  Admiralty,  and  Divorce  Division,  two  of  the  ordinary  judges 
of  the  Court  of  Appeal,  and  two  of  the  ordinary  judges  of  the  High 
Court  (y). 

The  Court  fees  taken  in  Admiralty  and  maritime  causes  in  the  County 
Courts  are  now  regulated  by  a  Treasury  Order  of  February  22,  1901 
(Schedule  B.,  Part  IlL),  which  has  been  approved  by  the  Lord 
Chancellor  («)• 


(t)  See  note  (#),  p.  667,  mpra, 

{u)  61  &  52  Vict.  c.  43,  8.  164. 

(a?)  44  &  45  Vict  c.  68  (repealed,  with 
savings,  8.  L.  R.  Act,  1894). 

(if)  The  approval  of  the  rules  and 
orders  mentioned  in  the  text  by  the 
judges  there  named  would  seem  to  have 
been  given  under  the  24th  section  of  the 
Judicature  Act,  1884  (47  &  48  Vict.  c.  61). 
See  the  Judicature  Act,  1881  (44  &  45 
Vict.  c.  68),  8.  19 ;  the  Judicature  Act, 
1875,  8.  17  ;  the  Appellate  Jurisdiction 
Act,  1876  (39  k  40  Vict.  c.  59),  s.  17  ;  the 
Judicature  (Officers)  Act,  1879  (42  &  43 
Vict.  c.  78),  s.  22 ;  the  Judicature  Act, 
18S1  (44  &  45  Vict.  c.  68),  s.  19  ;  the 
Judicature  Act,  1884  (47  &  48  Vict.  c.  61), 
ss.  23  and  24 ;  and  the  S.  L.  R.  and 
Procedure  Act,  1883  (46  &  47  Vict.  c.  49), 
8.  6  ;  the  Judicature  Act,  1894  (57  &  58 
Vict.  c.  16),  88.  3  and  4.  Although  these 
rules,  orders,  and  scales  of  costs  were, 
so  far  as  they  relate  to  Admiralty  actions, 
framed  by  the  committee  of  County  Court 
judges  under  the  County  Courts  Act, 
1888,  and  the  27th  section  of  the  Judi- 
cature Act,  1881,  yet  aU  doubts  as  to 
their  validity  appear  to  be  removed  by 
reason  of  their  having  been  approved  by 
the  Lord  Chancellor  and  by  the  President 
of  the  Probate,  Admiralty,  and  Divorce 


Division,  as  they  are  thereby  brought 
substantially  within  the  provisions  of 
sects.  18,  35,  and  36  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868. 
Of  these  sections,  sect.  18  provides  that  a 
scale  of  costs  and  charges  in  Admiralty 
causes  in  the  County  Courts  shall  be 
prescribed  by  general  orders.  Sect.  35  is 
as  follows  :  General  orders  shall  be  from 
time  to  time  made  under  this  Act  for  the 
purposes  in  this  Act  directed,  and  for 
regulating  the  practice  and  procedure  of 
the  Admiralty  jurisdiction  of  the  County 
Courts,  the  forms  of  processes  and  pro- 
ceedings therein  or  issuing  therefrom,  and 
the  days  and  places  of  sittings  for  Admi- 
ralty causes,  the  duties  of  the  judges  and 
officers  thereof,  and  the  fees  to  be  taken 
therein.  And  sect.  36  provides  that 
general  orders  under  that  Act  shall  be 
made  by  the  Lord  Chancellor,  with  the 
advice  and  assistance  of  the  judge  of  the 
High  Court  of  Admiralty  of  England, 
and,  as  far  as  they  relate  to  fees,  or  to  the 
receipt  and  expenditure  of  and  accounting 
for  money,  with  the  approval  of  the  com- 
missioners of  Her  Majesty's  Treasury. 

(z)  Statutory  Rules  and  Orders,  1901. 
See  the  County  Courts  Admiralty  Juris- 
diction Act,  1868,  88.  17,  36;  and  the 
County  Courts  Act,  1888,  s.  165. 
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STATUTES. 

The  itatates  and  porUoni  of  itatutei  printed  in  thit  Appendix  in  italics  are 
repealed  with  nnmeroui  exceptiona  and  qnalificationt,  including,  for  the  most  part, 
sayings  as  to  any  jurisdiction  or  principle  or  mle  of  law  or  equity  established  or 
confirmed,  or  right  or  privilege  acquired,  or  duty  or  liability  imposed  or  incurred. 
The  Act  by  which  the  repeal  has  been  effected  will  be  found  mentioned  in  each  case. 
As  to  the  effect  of  a  repeal  subject  to  these  sayings,  see  Hawke  v,  Dunn,  1897,  1  Q.  B. 
579,  at  p.  688  ;  Winkfield  v.  Boothroyd,  34  W.  JEt.  601.] 

THE  ADMIEALTY  COUET  ACT,  1840. 

8  &  4  VICT.  c.  65. 

An  Act  to  improve  the  practice  and  extend  the  Jurisdiction  of  the  High  Court 

of  Admiralty  of  England. 

[1th  August,  1840.] 

[Sects,  2,  11  to  17,  amd  19  of  this  Act  are,  with  important  qualifications 
and  savings,  repealed  by  the  Civil  Procedure  Acts  Repeal  Act,  1879  (42  d  48 
Vict,  c,  59).    See  note  at  hegvnnvng  of  Appendix, 

Whereas  the  jurisdiction  of  the  High  Court  of  Admiralty  of  England  may  he 

in  certai/n  respects  ad/vantageously  extended,  amd  the  practice  tJiereof  improved : 

Be  it  therefore  enacted,  that  it  shall  be  laioful  for  tlie  Dean  of  the  ArcJies  for   Dean  of 

the  time  being  to  be  assistant  to  and  to  exercise  all  the  potver,  authority,  and  Arches  to  sit 

jurisdiction,  and  to  have  all  the  privileges  amd  protections  of  the  judge  of  the  fur  judge  of 

said  High  Cowrt  of  Admiralty,  toith  respect  to  all  suits  and  proceedings  in  the   Cofirt  of 

said  Court,  amd  that  all  such  suits  amd  proceedings,  and  all  things  relating   Admralty  in 

thereto,  brought  or  talcing  place  before  me  Dean  of  tJie  Arches,  whether  the  ^^^^^^ cases, 

judge  of  the  said  High  Court  of  Admiralty  be  or  be  not  at  the  sa/me  time  sitting 

or  transacting  the  business  of  the  same  Court,  and  also  during  any  vacancy 

of  th^  office  of  judge  of  the  said  Court,  shall  be  of  the  same  force  and  effect  in 

all  respects  as  if  the  samie  had  been  brought  or  had  taken  place  before  the  judge 

himself,  and  all  such  suits  and  proceedings  shall  be  entered  and  registered  as 

Jiaving  been  brought  and  a^s  having  taken  place  before  the  Dean  of  the  Arches 

sitting  for  the  judge  of  the  High  Court  of  Admiralty  {a), 

II.  And  be  it  decla/red  and  enacted,  that  all  persons  who  now  are  or  at  any  Advocates, 
time  hereafter  may  be  entitled  to  practise  as  advocates  in  the  Court  of  Arches  ^^ogates, 
are  amd  shall  be  entitled  to  practise  as  advocates  vn  the  said  High  Court  of  ^^P^^tors 
Admiralty  ;  and  that  all  persons  who  now  are  or  hereafter  Tnay  be  entitled  to  a^t  ^^^A^^i* 
as  surrogates  or  proctors  im.  the  Court  of  Arches  shall  be  entitled  respectively  to   j^  admitted 
practise  amd  act,  or  to  be  admitted  to  practise  and  act,  as  tJie  case  may  be,  as   ^-^  CouH  of 
surrogates  and  ;proctors  in  tJie  said  High  Cowrt  of  Admiralty,  according  to  tlie   Admiralty, 
rules  amd  practxce  now  prevailing  amd  observed  or  hereafter  to  be  made  im  and 

by  the  said  High  Court  of  Admnralty  touchdmg  the  admission  and  practising  wrhenever  a 

of  advocates,  surrogates,  amd  proctors  in  the  said  Court  respectively  (a),  vessel  shall  be 

III.  [And  be  it  enacted,  that  after  the  passing  of  this  Act]  (b),  whenever  any  airested,  or 
ship  or  vessel  shall  be  under  arrest  by  process  issuing  from  the  said  High  Court  proceeds 

of  Admiralty,  or  the  proceeds  of  any  ship  or  vessel  having  been  so  arrested  shall  brought  into 

registry,  the 
(a)  p.  425  n.  (j|),  441  n.  (y).    This  section  (b)  The  words  in  italics  in  this  section   Court  to  have 

is  repealed,  with  numerous  savings,  by  the  are  repealed  by  the  Statute  Law  jurisdiction 
Statute  Law  Revision  Act,  1893  (56  Vict.  Revision  Act,  No.  2,  1888  (51  &  52  Vict,  over  claims 
c.  14).  c.  67).  of  mortgagees. 
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although  not 
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viva  voce  in 
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be  taken  vira 
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a  commis- 
sioner* 


Attendance 
of  witnesses 
and  pro- 
duction of 
papers  may 
be  compelled 
by  subpcena. 


ProrikionM  of 
3  cj-  4  Will.  4, 
c,  i2yeBetendM 
tv  Court  of 
Admiralty. 


have  been  brought  into  and  be  in  the  registry  of  the  said  Court,  in  either  snob 
case  the  said  Court  shall  have  full  jurisdiction  to  take  cognizance  of  all  claims 
and  causes  of  action  of  any  person  in  respect  of  any  mortgage  of  such  ship  or 
vessel  and  to  decide  any  suit  instituted  by  any  such  person  in  respect  of  any 
such  claims  or  causes  of  action  respectively  (c). 

IV.  [And  he  it  enacted^  that]  (d)  the  said  Court  of  Admiralty  shall  have  juris- 
diction to  decide  all  questions  as  to  the  title  to  or  ownership  of  any  ship  or 
vessel,  or  the  proceeds  thereof  remaining  in  the  registry,  arising  in  any  cause  of 
possession,  salvage,  damage,  wages,  or  bottomry,  which  shall  be  instituted  in 
the  said  Court  after  the  passing  of  this  Act  (cc). 

[Sect.  6  of  this  Act  is  repealed  by  sect.  2  of  9  d  10  Vict.  c.  99  {The  Wreck 
and  Salvage  Act^  1846).] 

YI.  lAnd  be  it  enacted^  t1iat'](d)  the  High  Court  of  Admiralty  shall  have 
jurisdiction  to  decide  all  claims  and  demands  whatsoever  in  the  nature  of 
salvage  (e)  for  services  rendered  to  or  damage  received  by  any  ship  or  sea-going 
vessel  (0),  or  in  the  nature  of  towage  (/),  or  for  necessaries  (^),  supplied  to  any 
foreign  ship  or  sea-going  vessel,  and  to  enforce  the  payment  thereof,  whether 
such  ship  or  vessel  may  have  been  within  the  body  of  a  county,  or  upon  the 
high  seas,  at  the  time  when  the  services  were  rendered  or  damage  received,  or 
necessaries  furnished,  in  respect  of  which  such  claim  is  made. 

VII.  [And  be  it  enacted,  that]  (d)  in  any  snit  depending  in  the  said  High 
Court  of  Admiralty  the  Court  (if  it  shall  think  fit)  may  siuumon  before  it  and 
examine  or  cause  to  be  examined  witnesses  by  word  of  mouth,  and  either 
before  or  after  examination  by  deposition,  or  before  a  conuuissioner,  as  herein- 
after mentioned ;  and  notes  of  such  evidence  shall  be  taken  down  in  writing  by 
the  judge  or  registrar,  or  by  such  other  person  or  persons,  and  in  such  manner, 
as  the  judge  of  the  said  Coiuii  shall  direct  (h). 

VIII.  [And  be  it  enacted^  that]  (d)  the  said  Court  may,  if  it  shall  think  fit,  in 
any  such  suit  issue  one  or  more  special  commissions  to  some  person,  being  an 
advocate  of  the  said  High  Court  of  Admiralty  of  not  less  than  seven  years 
standing,  or  a  bands ter-at- law  of  not  less  than  seven  years  standing,  to  take 
evidence  by  word  of  mouth,  upon  oath,  which  every  such  commissioner  is 
hereby  empowered  to  administer,  at  such  time  or  times,  place  or  places,  and  as 
to  such  fact  or  facts,  and  in  such  manner,  order,  and  course,  and  under  such 
limitations  and  restrictions,  and  to  transmit  the  same  to  the  registry  of  the  said 
Court,  in  such  form  and  manner  as  in  and  by  the  conmiission  shall  be  directed ; 
and  that  such  commissioner  shall  be  attended,  and  the  witnesses  shall  be 
examined,  cross-examined,  and  re-examined  by  the  parties,  their  counsel, 
proctors,  or  agents,  if  such  parties,  or  either  of  them,  shall  think  fit  so  to  do ; 
and  such  conunission  shall,  if  need  be,  make  a  special  report  to  the  Court 
touching  such  examination,  and  the  conduct  or  absence  of  any  witness  or  other 

Eerson  thereon  or  relating  thereto ;  and  the  scdd  High  Court  of  Admiralty  is 
ereby  authorized  to  institute  such  proceedings,  and  make  such  order  or  orders, 
upon  such  report,  as  justice  may  require,  and  as  may  be  instituted  or  made  in 
any  case  of  contempt  of  the  said  Coiurt  {dd). 

IX.  [And  be  it  enacted^  that]  (d)  it  shall  be  lawful  in  any  suit  depending  in  the 
said  Court  of  Admiralty  for  the  judge  of  the  said  Court,  or  for  any  such 
comndssioner  appointed  in  pursuance  of  this  Act,  to  require  the  attendance  of 
any  witnesses,  and  the  production  of  any  deeds,  evidences,  books,  or  ^^xitings, 
by  writ,  to  be  issued  by  such  judge  or  commissioner  in  such  and  the  same 
form,  or  as  nearly  as  may  be,  as  that  in  which  a  writ  of  subpoena  ad  testifi- 
candum, or  of  subpoena  duces  tecum,  is  now  issued  by  Her  MajeBty*8  Court  of 
Queen's  Bench  at  Westminster ;  and  that  every  person  disobeying  any  such  writ 
so  to  be  issued  by  the  said  judge  or  conomissioner  shall  be  considered  as  in 
contempt  of  the  said  High  Court  of  Admiralty,  and  may  be  punished  for  such 
contempt  in  the  said  Court  {ddd), 

X.  And  he  it  enacted,  that  all  the  provisions  of  an  Act  passed  in  the  fourth 
year  of  the  reign  of  His  late  Majesty,  intituled  "  An  Act  for  the  further 
Amendment  of  the  Law,  and  better  Administration  of  Justice,"  tvith  respect 

(r)  p.  43.  (ddd)  pp.  423,  n.  (//),  428  n.  {k). 

icv)  pp.  28,  68,  177.  ie)  pp.  14,  73. 

[d)  The  words  in  italics  are  repealed  by  (/)  p.  187. 


the  Statute  Law  Revision  Act,  No.  2, 1888 
(61  k  52  Vict.  c.  57). 
{dd)  pp.  425,  n.  W,  428,  n.  (/). 


07)  p.  191. 
(//)  p.  422. 
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io  the  admisnbUity  of  the  evidence  of  toitneases  interested  on  accou/nt  of  the 
verdict  or  judgment,  shall  extend  to  tJis  admissibility  of  evidence  in  any  suit 
pending  in  the  said  Court  of  Admi/ralty,  and  the  entry  directed  by  the  said 
Act  to  be  made  on  tlie  record  of  judgment  shall  be  made  upon  the  document 
containing  the  final  sentence  of  the  said  Court,  and  shuU  have  the  like  effect  as 
the  entry  on  such  record  (i). 

XI.  And  be  it  enacted,  that  in  any  contested  suit  depending  in  the  said  Poicer  to 
Court  of  Admiralty  tJie  said  Court  shall  have  power,  if  it  shall  think  fit  so  to  direct  isifwes, 
do,  to  direct  a  trial  by  jury  ofa/ny  issue  or  issues  on  any  question  or  questions 

of  foAit  arising  in  a/ny  such  suit,  and  that  the  substance  and  form  of  such 
isstie  or  issues  sJiaU  be  specified  by  the  judge  of  the  said  Court  at  the  time  of 
directing  the  same  ;  and  if  the  parties  differ  in  drawing  sttch  issue  or  issues, 
it  shall  be  referred  to  the  judge  of  the  said  Court  to  settle  the  same ;  a/nd  su^h 
trial  shall  be  had  before  some  judge  of  Her  Majesty's  Superior  Courts  of 
Common  Law  at  Westminster,  at  tlie  sittings  at  Nisi  Prius  in  London  or 
Middlesex,  or  before  some  judge  of  assize  at  Nisi  Prius,  as  to  the  said  Court 
shall  seem  fit  (k). 

XII.  And  be  it  enacted,  that  the  costs  of  such  issues,  or  of  such  commission   Coxts  of  Uitues 
as  aforesaid,  as  the  judge  of  the  said  High  Court  of  Admiralty  shall  under  and  commh- 
this  Act  direct,  shall  be  paid  by  such  party  or  parties,  person  or  persons,  and  shut  to  be 

be  ta^ed  by  the  registrar  of  the  said  High  Court  of  Admiralty,  in  such  manner  *'*  the  dh' 

as  the  said  judge  sJtall  direct,  and  that  payment  of  such  costs  shall  be  enforced  ^^J*^'"*'/*  <y 

in  tlie  same  manner  as  costs  between  party  and  party  may  be  enforced  in  otlier  "^^  Court, 
proceedings  in  tlie  said  Court  (k), 

XIII.  And  be  it  enacted,  that  the  said  Court  of  Admiralty,  upon  application  Power  to 
to  be  made  within  three  calendar  months  after  the  trial  of  any  such  issue  by  direct  iww 
any  party  Qoncemed,  may  grant  and  direct  one  or  more  new  trials  of  any  such  trials, 
issue,  and  may  order  such  netu  trial  to  take  place  in  tlie  numner  Jierein-before 
directed  with  regard  to  the  first  trial  of  such  issue,  and  may  by  order  of  the 

same  Court  direct  such  costs  to  be  paid  as  to  the  said  Court  shall  seem  fit  upon 
any  application  for  a  new  trial,  or  upon  any  new  trial,  or  second  or  other  new 
trial,  and  may  direct  by  whom  and  to  wlwm  and  at  what  times  and  in  tohat 
manner  such  costs  sliall  be  paid  (k), 

XIV.  And  be  it  enacted,  that  tlie  granting  or  refusing  to  grant  an  issue,  or    Grariting  or 
a  neuj  trial  of  any  such  issue,  may  be  m^atter  of  appeal  to  Her  Majesty  in  refitting  new 
Council  (k) ,  trial,  matter 

XV.  And  be  it  enacted,  that  at  the  trial  of  any  issue  directed  by  the  said  of  appeal. 
High  Court  of  Admiralty,  either  party  shall  have  all  the  like  powers,  rights.  Bills  of 
a/nd  remedies  with  respect  to  bills  of  exceptions  as  parties  impleaded  before  excejrtions  to 
justices  may  have,  by  virtue  of  the  statute  made  in  that  behalf  in  the  thirteenth  be  allowed 
year  of  the  reign  of  King  Edward  the  First,  ujith  respect  to  exceptions  alleged  ^^  tinaU  of 
by  them  before  such  justices,  or  by  a/ny  other  statute  made  in  the  like  belialf;  ***"^* 

and  every  such  bill  of  exceptions,  sealed  with  tlie  seal  of  the  judge  or  judges 
to  whom  su>ch  exceptions  shall  Jiave  been  made,  shall  be  annexed  to  the  record 
of  the  trial  of  tlie  said  issue  {k), 

XVI.  And  be  it  enameled,  that  the  record  of  the  said  issue,  and  of  the  verdict    R^'ford  of 
therein,  shall  be  tra/nsmitted  by  the  associate  or  other  proper  officer  to  the  ^^  '**"^  ^!'    . 
registrar  of  the  said  Court  of  Admiralty;  and  the  verdict  of  tlie  jury  upon  ^  /j^'^^    f 
a/ny  such  issue  {unless  the  sa/me  shall  be  set  aside)  shall  be  conclusive  upon  the     Jj^j   iraltv 
said  Court,  and  upon  all  such  persons  ;  and  in  all  further  proceedings  in  the    ^  ''* 
cause  in  which  such  fact  is  found  the  said  Court  snail  assume  suA:hfact  to  be 

as  found  by  the  jury  (k), 

XVII.  And  be  it  enacted,  that  every  person  tvho,  if  this  Act  had  not  been  Provisions  of, 
passed,  might  liave  appealed  and  made  suit  to  Her  Majesty  in  Council  against  2  &  3  Will,  4, 
any  proceeding,  decree,  or  sentence  of  the  said  High  Court  of  Admiralty  c.  92,  as  to 
under  or  by  virtue  of  an  Act  passed  in  the  third  year  of  the  reign  of  his  late  ^PP^l*  to 
Majesty,  intituled  "  An  Act  for  transferring  the  Powers  of  the  High  Court  of  V*^pf  tomuis 
Delegates,  both  in  Ecclesiastical  and  Maritime  Causes,   to  His  Majesty  in  ^2il^''ltv 
Council,'^  may  in  like  manner  appeal  and  make  tuits  to  Her  Majesty  in  »,jiJgl* f/iig 
Council  against  the  proceedings,  decrees,  and  sentences  of  the  said  Court  in  all  ^^^ 

suits  instituted  and  proceedings  had  in  the  same  by  virtue  of  the  provisions  of 

(/)  This     section     is     repealed,    with      c.  96). 
numerous  savings,  by  the  Statute  Law  {k)  Pp.  449,  n.  (y),  450,  469,  n.  (^). 

Revision  Act,  No.  2,  1874  (37  k  38  Vict. 

A.p.  86 


562 


STATUTES. 


3  4*  4  IHK.  4, 
c,  41,  to  apply 
in  same 
manner. 


Certified  notes 
of  evidence 
taken  may 
be  admitted 
on  appeal. 


Power  for 
hid^e  of 
Admiralty  to 
make  rules  of 
Court, 


Protection  of 
the  judge  of 
the  Court  of 
Admiralty, 


Gaolers  to 
receive 
prisoners 
committed  bj 
the  Court  of 
Admiralty  or 
by  Admiralty 
coroners. 


Prisoners  in 
contempt 
may  be 
<liscbarged. 


Jurisdiction 
to  try 
questions 
concerning 
booty  of  war. 


Jurisdiction 
of  Courts  of 
law  and 
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thie  Actf  and  that  aU  the  provisions  of  the  said  last-mentioned  Act  shall  apply 
to  all  appeals  and  suits  against  the  proceedings^  decrees^  and  sentences  of  the 
said  Court  in  suits  instituted  and  proceedings  had  by  virtue  of  the  provtsions 
of  this  Act ;  and  such  appeals  amd  stiits  shall  be  proceeded  in  in  the  manner 
cmdform  provided  by  an  Act  passed  in  the  fourth  year  of  the  reign  of  his  late 
Majesty,  intituled  **  An  Act  for  the  better  Administration  of  Justice  in  His 
Majesty's  Privy  Council ;  "  and  all  the  provisions  of  the  said  last -mentioned 
Act  relating  to  appeals  and  suits  from  the  High  Court  of  Admiralty  shall  be 
applied  to  appeals  and  suits  from  tlie  said  Court  in  suits  instituted  amd 
proceedings  had  bu  virtue  of  the  provisions  of  this  Act :  Provided  always,  that 
in  any  such  appeal  tlie  notes  of  evidence  taken  as  herein-before  provided  by  or 
under  the  direction  of  the  judge  of  the  said  High  Court  of  Admiralty  shall  be 
certified  by  the  said  judge  to  Her  Majesty  in  Council,  and  shall  be  admitted  to 
prove  the  oral  evidence  given  in  tlie  said  Court  of  Admiralty,  and  that  no 
evidence  shall  be  admitted  on  such  appeal  to  contradict  the  notes  of  evidence 
so  taken  and  certified  as  aforesaid,  but  this  proviso  shall  not  enure  to  prevent 
the  Judicial  Committee  of  tlie  Privy  Council  from  directing  witnesses  to  be 
examined  and  re-examined  upon  such  facts  as  to  the  Committee  shall  seem  fit, 
in  the  manner  directed  by  the  last-recited  Act, 

XVIII.  [And  be  it  enacted,  thai]  (o)  it  shall  be  lawful  for  the  judge  of  the 
said  High  Uourt  of  Admiralty  from  time  to  time  to  make  such  rules,  oilers,  and 
regulations  respecting  the  practice  and  mode  of  proceeding  of  the  said  Court, 
and  the  conduct  and  duties  of  the  officers  and  practitioners  therein,  as  to  him 
shall  seem  fit,  and  from  time  to  time  to  repeal  or  alter  such  rules,  orders,  or 
regulations :  Provided  always,  that  no  such  rules,  orders,  or  regulations  shtdl 
be  of  any  force  or  effect  until  the  same  shall  have  been  approved  by  Her 
Majesty  in  Council  (n). 

XIX.  And  be  it  declared  and  enacted  that  no  action  sJiall  lie  against 
the  judge  of  the  said  High  Court  of  Admiralty  for  error  in  judgment,  and 
that  tlie  said  judge  shall  be  entitled  to  and  luwe  all  privileges  and  protections 
in  the  exercise  of  his  jurisdiction  as  judge  of  the  said  Court  which  by  law 
appertain  to  the  judges  of  Her  Majesty's  Superior  Courts  of  Common  Law  in 
the  exercise  of  their  several  jurisdictions, 

XX.  [And  be  it  enacted,  that]  (o)  the  keeper  for  the  time  being  of  every 
common  gaol  or  prison  shall  be  ooimd  to  receive  and  take  into  his  custody  all 
persons  who  shall  be  committed  thereunto  by  the  said  Court  of  Admiralty,  or 
who  shall  be  committed  thereunto  by  any  coroner  appointed  by  the  iudge  of 
the  said  Court  of  Admiralty,  upon  any  inquest  taken  within  or  upon  the  high 
seas  adjacent  to  the  county  or  other  jurisdiction  to  which  such  gaol  or  prison 
belongs ;  and  every  keeper  of  any  gaol  or  prison  who  shall  refuse  to  receive 
into  his  custody  any  person  so  committed,  or  wilfully  or  carelessly  suffer  such 
person  to  escape  and  go  at  large  without  lawful  warrant,  shall  be  Uable  to  the 
uke  penalties  and  consequences  as  if  such  person  had  been  committed  to  his 
custody  by  any  other  lawful  authority  (p), 

XXI.  [And  be  it  enacted,  that]  (o)  it  shall  be  lawful  for  the  judge  of  the  said 
High  Court  of  Admiralty  to  order  the  discharge  of  any  person  who  shall  be  in 
custody  for  contempt  of  the  said  Court,  for  any  cause  other  than  for  non-pay- 
ment of  money,  on  such  conditions  as  to  the  judge  shall  seem  just :  Provided 
always,  that  the  order  for  such  discharge  shall  not  be  deemed  to  have  purged 
the  original  contempt  in  case  the  conditions  on  which  such  order  shall  be  made 
be  not  fulfilled  (a), 

XXII.  [And  be  it  enacted,  that]  (o)  the  said  High  Court  of  Admiralty  shall 
have  jurisoiction  to  decide  all  matters  and  questions  concerning  booty  of  war, 
or  the  distribution  thereof,  which  it  shall  please  Her  Majesty,  [her  heirs  and 
successors]  {oo),  by  the  advice  of  her  [and  their]  {oo)  Privy  Council,  to  refer  to  the 
judgment  of  the  said  Court ;  and  in  all  matters  so  referred  the  Court  shall  pro- 
ceed as  in  cases  of  prize  of  war,  and  the  judgment  of  the  Court  therein  shall 
be  binding  upon  all  parties  concerned. 

XXIII.  Provided  always,  [and  be  it  enacted,  that]  (o)  nothing  herein  contained 
shall  be  deemed  to  preclude  any  of  her  Majesty's  courts  of  law  or  equity  now 


(/t)  See  42  &  43  Vict.  c.  78,  s.  22. 

(o)  These  words  are  repc^ed  by  the 
Statute  Law  Revision  Act,  No.  2,  1888 
(61  &  62  Vict.  c.  67). 


ip)  P.  494. 
{q)  P.  496. 

(oo)  These  words  are  repealed  by  53  k 
64  Vict.  c.  61. 
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having  jurisdiction  over  the  several  subject-matters  and  causes  of  action  herein- 
before mentioned  from  continuing  to  exercise  such  jurisdiction  as  fully  as  if 
this  Act  had  not  been  passed  (r). 

[XXIV.  This  section  is  repealed  by  the  Statute  Law  Bevision  Act,  No.  2, 

1874.] 


THE  ADMIRALTY  COUET  ACT,  1840,  No.  2. 

3  &  4  VICT.  c.  66. 

An  Act  to  make  Provision  for  the  Judge,  Registrar,  and  Marshal  of  the  High 

Court  of  Admiralty  of  England. 

[1th  August,  1840,] 

[Sects,  1,  8,  7,  17,  and  18  of  this  Act  are,  with  importa/nt  quaUftcations 
€mci  savings,  repealed  by  the  Civil  Procedure  Acts  Repeal  Act,  1879  (42  d  48 
Vict.  c.  59) ;  atuZ  the  umole  of  this  Act,  with  tlie  exception  of  sects.  1  and  7, 
is  repealed,  with  savings,  by  the  Supreme  Court  of  Judicature  Officers  Act,  1879 
(42  d  48  Vict.  c.  78).] 

Whereas  tlie  present  manner  of  remwneratvng  the  judge,  registrar,  and 
tnarshal  of  the  High  Cou/rt  of  Admiralty  of  Englamd  ouglU  not  to  be  con- 
tinued,  and  it  is  expedient  to  make  otJier  provision  for  tlie  same,  and  for 
defraying  tlie  other  expences  incidental  to  the  so/id  Court:  Be  it  therefore 
enacted  by  tlie  Queen^s  most  excellent  Majesty,  by  amd  with  tlie  advice  a/nd  con- 
sent of  tJie  Lords  spiritual  and  temporal,  and  Commons,  vn  this  present 
Parliament  assembled,  and  by  tlie  authority  of  tlie  same,  tJiat  a  yearly  salary  Jvdge  qf  the 
of  four  thousand  pou/nds  sliall  be  paid  to  the  judge  of  the  said  High  Court  of  High  Court 
Admiralty,  and  such  salary  sliall  be  payable  quarterly,  and  shall  be  charged  of  Admiralty 
upon  and  paid  out  of  tlie  Consolidated  Fund  of  tlie  United  Kingdom  of  Great  ^  bfipaid  by 
Britain  and  Ireland :  Provided  always,  that  any  such  judge,  after  the  present  ^^^^V* 
Parliament,  shall  during  his  continuance  in  office  as  judge  be  incapable  of  Not  to  sit  in 
being  elected  or  sitting  as  a  member  of  the  House  of  Commons  (s).  fvture 

II.  And  be  it  enacted,  tliat  an  Act  passed  in  the  fiftieth  year  of  tlie  reign  of  Parliaments, 
King   George   the  TJUrd,  intituled  ^^  An  Act  for  regulating  the  Offices  of  Eepe4ilof 
Registrars  of  Admiralty  and  Prize  Courts,"  is  Jiereby  repealed,  and  tJiat  the  50  Geo.  8, 
registrar  of  the  High  Cou/rt  of  Admiralty  sJuUl  receive,  out  of  tlie  fee  fund  c  118. 
herein-after  mentioned,  a  yearly  salary  of  fourteen  huridred  pounds,  instead  Registrar  to 
of  all  fees,  dues,  perquisites,  emoluments,  and  profits  heretofore  received  by  or  be  paid  by 
on  account  of  or  for  such  registrar  as  aforesaid :   Provided  always,  tliat  in  salary, 
tiTTie  of  war  or  otlier  extraordinary  circu/mstances  causing  a  great  xncrease  of 

business  in  the  office  of  the  registrar  of  tlie  Court  it  shall  be  lawful  for  Her 
Majesty,  on  the  recommendation  of  tlie  judge  of  the  High  Court  of  Admiralty, 
to  direct  that  tlie  yearly  salary  of  the  said  registrar  be  increased  to  such  sum, 
not  exceeding  two  thousand  pounds,  as  Her  Majesty  shall  be  pleased  to  direct ; 
and  such  increased  salary  shall  thenceforward  continue  to  be  paid  to  the  said 
registrar,  instead  of  his  salary  as  fixed  by  this  Act,  and  subject  to  all  tlie  pro- 
visions respecting  the  same,  until  Her  Majesty  shall  be  pleased  to  direct  that 
such  increased  salary  be  a^ain  reduced  (s). 

III.  And  be  it  enacted,  tliat  the  person  last  before  the  passing  of  thds  Act  Ajypointment 
executing  tlie  duties  of  deputy  registrar  of  the  said  Court  shall  be  the  first  of  registrar, 
registrar  thereof  under  and  by  virtue  of  this  Act,  and  lie  shall  hold  the  same 

during  his  good  behaviour,  subject  to  be  removed  by  tlie  judge  of  the  said 
Court  for  good  amd  reasonable  cause,  such  removal  to  be  approved  of  by  the 
Lord  High  Admiral  of  the  United  Kingdom  of  Great  Britain  and  Ireland  for 
the  time  being,  or  by  the  Lords  Commissioners  for  executing  the  office  of  Lord 
High  Admiral,  as  the  case  may  be;  and  every  registrar  hereafter  to  be 
appointed  for  tlie  said  High  Court  of  Admiralty  shall  be  appointed,  amd  for 
good  and  reasonal>le  cause  be  removable,  htj  the  judge  of  the  said  Court,  such 

(r)  The  words  in  italics  in  this  section      Act,  No.  2, 1888. 
are  repealed  by  the  Statute  Law  Reyision  {s)  See  note  at  head  of  this  Act. 
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Regiittar 
xhall  attend 
the  Privy 
Council  at  the 
/tearing  of 
cavses  and 
appeaU 
inatead  of 
the  registrar 
of  the  Court 
of  Cha7icery, 

8  <J-  4  Will.  4, 
r.  41. 

Marshal  to 
he  vaid  hy 
salary. 


Salary  may 
he  increased 
in  time  of 
war. 


Clerks,  <}t.,  to 
be  apjfointed 
hy  judge, 
subject  to 
approval  of 
Lord  High 
Admiral, 


Salaries  and 
annuities, 
how  to  be 
paid. 


appointment  and  removal  respectively  being  subject  to  the  approbation  of  the 
said  Lord  High  Admiral  or  me  said  Lords  Commissioners,  as  the  case  may  he  ; 
and  every  such  registrar  shall  be  taken  from  among  proctors  practising  in  the 
said  Court,  a/nd  of  ten  years  standing  at  least  (t). 

IV.  Provided  always,  and  be  it  furtJter  enacted,  tliat  tJie  first  registrar 
under  a/nd  by  virtue  of  this  Act,  and  every  registrar  to  be  liereafter  appointed, 
shaU,  subject  to  such  orders  as  Her  Majesty  in  Council  shall  from  time  to  time 
m>ake,  attend  tJie  hearing  by  the  Judicial  Comanittee  of  the  Privy  Council  of 
all  causes  and  appeals  which  tJie  registrar  of  the  High  Court  of  Admiralty 
was  entitled  to  attend  in  person  or  by  deputy  by  virtue  of  his  office  of  registrar 
of  the  High  Courts  of  Admiralty,  Delegates,  and  Appeals  for  Prizes,  before 
tJte  passing  of  an  Act  passed  in  the  third  and  fourth  years  of  his  late  Majesty 
King  William  the  Fourth,  intituled  ^^An  Act  for  tlie  better  Administration  of 
Justice  in  His  Majesty^s  Privy  Council,"  and  Ukewise  sJiaU,  subject  to  any 
order  of  Her  Majesty  in  Council,  transact,  perform,  or  do  all  acts,  matters,  and 
things  that  shall  be  found  necessary  or  have  heretofore  been  done  by  the  said 
registrar  or  his  deputies  in  respect  of  such  causes  and  appeals. 

V.  And  be  it  enacted,  that  the  marshal  of  tJie  High  Court  of  Admiralty 
shall  receive  out  of  the  fee  fund  herein-after  mentioned  a  yearly  salary  of  five 
hundred  pounds,  besides  such  travelling  and  other  expences  necessarily 
incurred  in  tlis  execution  of  his  duty  as  tJie  judge  of  tlie  Admiralty  Court, 
ivith  the  approbation  of  the  Commissioners  of  Her  Majesty's  Treasury  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  shall  allow,  instead  of  aU 

fees,  dues,  perquisites,  etnoluments,  and  profits  heretofore  received  by  or  on 
account  of  such  marshal :  Provided  always,  that  in  time  of  war  and  otJter 
extraordinary  circumstances  causing  a  great  increase  in  the  business  of  the 
office  of  marshal  of  the  Court,  it  shall  be  lawful  for  Her  Majesty,  on  the 
recommendation  of  the  judge  of  the  Court,  to  direct  that  the  yearly  salary  of 
the  marshal  be  increased  to  such  sum,  not  exceeding  eight  hundred  pounds,  as 
Her  Majesty  shall  be  pleased  to  direct;  and  such  increased  salary  sliaU 
thencefonvard  continue  to  be  paid  to  the  marshal  instead  of  his  salary  as  fixed 
by  this  Act,  and  subject  to  ail  the  provisions  respecting  the  same,  until  Her 
Majesty  shall  be  pleased  to  direct  that  such  increased  salary  be  again  reduced. 

VI.  And  be  it  enacted,  that  the  judge  of  tJie  High  Court  of  Admiralty, 
subject  to  the  approval  of  tJie  Lord  High  Admiral,  or  any  three  or  more  of 
the  Commissioners  for  executing  tJie  office  of  Lord  High  Admiral,  sJiaU  appoint 
so  many  officers  as  he  shall  think  necessary  for  executing  the  process  of  the 
said  Court,  and  also  so  many  clerics  a/nd  servants  as  lie  shall  think  necessary 
for  carrying  on  the  business  of  the  said  Court ;  and  tlie  said  judge,  wiHi  the 
like  approval,  may  remove,  at  pleasure,  aU  or  any  of  tlie  clerks,  officers,  and 
servants  so  appointed;  and  the  Com/missioners  of  Her  Majesty's  Treasury  shall 
fix  the  salaries  of  all  such  clerks  and  serva/nts ;  and  the  officers  for  executing 
the  process  of  the  Court  shall  be  paid  such  allowances,  and  such  travelling 
and  other  expences  necessarily  incurred  in  the  execution  of  tJieir  duty,  as  the 
judge  of  the  Admiralty  Court,  with  the  approbation  of  the  Commissioners  of 
Her  Majesty's  Treasury,  shall  allow ;  and  the  salaries  of  all  the  clerks  arid 
servants,  and  all  such  allowances  and  expences,  and  all  other  expences  of 
carrying  on  the  business  of  tlie  said  Court,  not  otherwise  provided  for,  shall 
be  paid  out  of  the  fee  fund  herein-after  mentioned,  and  shall  be  allowed  in  the 
account  to  be  rendered  by  tlie  registrar  as  herein-after  provided. 

VII.  [This  section,  relating  to  the  reOrvng  pension  of  the  judge  of  tJie  Court 
of  Admiralty,  is  spent,] 

VIII.  And  be  it  enacted,  tliat  the  said  salaries  and  annuities  shall  be  paid 
free  and  clear  of  all  fees,  ta^es,  and  charges  whatsoever,  by  four  eqiuil 
quarterly  paifments,  on  the  fifth  day  of  January,  the  fifth  day  of  April,  the 
fifth  day  of  July,  and  the  tenth  day  of  October  in  every  year :  Provided  that 
the  payment  to  be  made  in  each  case  on  the  first  of  the  said  quarterly  days 
which  shall  happen  after  the  accrual  of  the  right  thereunto  of  the  person 
receiving  the  same  under  this  Act  sJuUl  be  a  rateable  proportion  of  a  quarterns 
salury  according  to  the  time  tlien  elapsed  since  the  accrual  of  such  right  ; 
and  in  case  of  vacancy  in  the  office  of  any  judge,  registrar,  or  marshal,  or  of 
any  clerk,  officer,  or  servant,  receiving  a  salary  under  this  Ac^,  whose  salary 


(0  See  note  at  head  of  this  Act, 
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M  fixed,  by  this  Act,  oj  tlie  High  Court  of  AdnUralty,  the  person  making  the 
vacancy,  his  executors  or  administrators,  shall  be  entitled  to  a  proportional 
part  of  his  quarterly  salary  according  to  tlie  time  elapsed  between  the 
vacancy  a/nd  the  last  quarterly  payment. 

IX.  And  be  it  enaxited,  that  the  office  of  registrar  of  the  High  Court  of  Offijoeof 
Admiralty  shall  not  in  future  be  executed  by    deputy,   except  in  case   of  registrar  not 
illness  or  absence  for  any  cause  to  be  allowed  by  the  judge,  out  the  person  to  be  executed 
appointed    registrar  shaU,   by  himself,    or   with  an  assista/nt,  in  case  an  by  deputy, 
assistant  shall  be  necessary,  personally  execute  tlie  duties  thereof:  Provided 

always,  that  the  judge,  surrogate,  commissioner,  or  other  substitute  of  the 
judge,  ma/y,  according  to  the  estublislied  law  and  practice  of  the  said  Court, 
from  time  to  tiTne,  and  as  occasion  m^y  require,  assume  an  actuary  for  tlie 
purpose  of  recording  acts :  Provided  also,  tliat  the  said  registrar  may, 
with  tlie  approbation  of  the  judge,  from  time  to  time  appoint  such  and  so 
ma/ny  proctors  of  the  said  Court  as  may  be  deemed  necessary,  to  be  examiners 
thereof  {u), 

X.  And  be  it  enameled,  tliat  it  shall  be  lawful  for  tlie  said  registrar,  from   Appoinfmettt 
time  to  time  as  occasion  may  require,  to  appoint  a  deputy  or  assistant,  being  of  deputy 

a  proctor  of  the  said  Court,  to  act  for  tlie  said  registrar,  in  case  of  his  absence  registrar  in 

from  illness  or  other  reasonable  cause  allowed  by  the  judge,  such  deputy  or  ^*f*  ^/ 

assistant  to  be  first  approved  by  the  judge  of  tlie  High  Court  of  Admiralty  ;  *"'«**',  ^e, 

amd  no  such  deputy  or  assistant  sliall  continue  to  act  for  any  longer  time  tha/n 

shall  be  allowed  and  specified  in  and  by  tlie  order  which  sliall  be  made  by,  on 

each  occasion,  tlie  judge  of  the  High  Court  of  Admiralty :  Provided,  that  in 

case  any  registrar  of  the  said  Court  who  sliaU  be  prevented  by  illness  from 

giving  lids  personal  attendance  sliall  omit  for  the  space  of  two  days  to  appoint 

such  deputy  or  assistant,  tlie  judge  of  the  High  Court  of  Admiralty  shall,  if 

he  shall  see  fU,  himself  appoint  such  deputy  or  assistant,  and  direct  what  part 

of  the  salary  of  such  registrar  shall  be  received  by  such  deputy  or  assistant, 

and  the  sa/me  shall  be  paid  over  to  and  received  by  him  accordingly, 

XI.  And  be  it  enacted,  that  at  any  tims  when  the  state  of  the  business  of  the  Judge  of 
said  Court  shall  appear  to  require  the  appointment  of  an  assistam,t  registrar.   Admiralty 
the  judge  of  the  High  Court  of  Admiralty  may  direct  tlie  registrar  to  muke  may  direct 
such  appointment ;  amd  such  assistant  registrar,  being  one  of  the  proctors  of  the  appoint* 
tlie  said  Court,  shall  tliereupon  be  appointed  by  the  registrar,  subject  to  the  '"'^^  of  an 
approval  of  the  judge  of  tlie  Court,  and  for  such  time  as  tlie  judge  may  think  <wmte»< 
necessary,  and  shall  be  entitled  to  receive  a  salary,  not  exceeding  twelve  hundred  T^^C?^ ' 
pownds,  as  Her  Majesty  shall  be  pleased  to  direct,  which  salary  in  either  case    ***  *^    ^^' 
shaU  be  paid  out  of  tlie  same  fund  and  be  subject  to  the  same  provisions  as  are 

lierein  enacted  with  respect  to  the  payment  of  the  salary  of  tlie  registrar, 

XII.  Provided  always,  and  be  itfurtlier  enacted,  that  the  judge  of  the  High  Account  of 
Court  of  Admiralty  sliall  cause  to  be  laid  on  the  tahle  of  the  House  of  Commons,   increase  in 
unthin  fourteen  days  of  making  the  increase  of  salaries  or  tlie  appointments  salaries  and 
lierein-after  mentioned,  if  Parliament  shall  be  then  assembled,  or  if  Parliament  appointment* 
shall  not  be  sitting  tlien  within  fourteen  days  next  after  tlie  assembling  thereof,  to  be  laid  on 
an  account  of  all  increase  of  salaries  made  under  the  authority  of  this  Act,  and  ^Ij^  ^^  ^f 
of  all  appointments  of  officers,  clerks,  and  servants  made  umder  this  Act,  by  tlie  ^'!f  ^^^^^  <y 
said  judge,  with  the  cwisent  or  approbation  of  the  Lord  High  Admiral  or    ^''*''W"w. 
Com/missioners  for  executing  tlie  office  of  the  Lord  High  Admiral,  or  by  tlie 

registrar  with  the  consent  or  approbation  or  by  the  direction  of  the  said  judge, 
with  an  account  of  the  salaries  directed  to  be  paid  to  such  officers,  clerks,  and 
servants.  • 

XIII.  And  be  it  declared  and  enacted,  that  it  shall  be  lawful  for  Her  Majesty  Her  Majesty 
io  regulate  the  fees  of  the  said  Court,  and  to  amend  and  alter  tlie  table  of  fees   niay  alter  the 
therein,  as  by  Her  Majesty,  with  the  advice  of  her  Privy  Council,  shall  be  table  of  fees, 
thought  fit. 

XIV.  \Begistrar  to  account  annually  for  all  fees  received  by  him,^ 

XV.  [Fees  to  be  carried  to  fee  fund^ 

XVI.  [Surplus  to  be  paid  to  tlie  Consolidated  Fund] , 

XVII.  [Treasury  by  warrant  to  direct  payments  out  of  Consolidated  Fund,] 

XVIII.  And  be  %t  enacted,  that  neither  the  judge  nor  any  future  registrar.   Judge  and 
assistant  registrar,  or  marshal  of  the  High  Court  of  Admiralty  shall  be  entitled  registrar  to 
to,  or  take  for  his  own  use  or  benefit,  Erectly  or  indirectly,  any  fee  or  emcluinent  reeeive  no  fees 

on  tlieir  own 
(?/)  P.  425,  n,  (p)',  account. 
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wJiatioever,  iave  the  talaryt  allowance^  or  annuity  to  which  he  shall  he  entitled 
by  virtue  of  this  Act. 

XDC.  [^Accounts  may  be  referred  to  judge  of  Court  of  Admiralty  and  to 
Dean  of  Arches,] 


G  Oeo.  4,  c.  49. 


Recited  Aet 
repealed. 


Jurisdiction 
given  to  the   . 
Jligh  Court 
of  Admiralty 
and  all  Vice 
Admiralty 
Courte. 


Property  of 
Her  Majesty's 
subjects 
found  in 
possession  of 
pirates  to  be 
restored  on 
payment  of 
one-eighth 
of  value. 


THE  PIRACY  ACT,  1850  (r)- 

18  &  14  VICT.  c.  26. 

An  Act  to  repeal  an  Act  of  the  sixth  year  of  King  George  the  Fourth,  for 
encouraging  the  Capture  or  Destruction  of  Piratical  Ships  and  Vessels ;  and 
to  make  other  provisions  in  lieu  thereof.  [25^^  JunCy  1850.] 

Whereas  an  Act  was  passed  in  the  sixth  year  of  the  reign  of  His  Majesty  King 
George  tJie  Fourth,  intituled  **  An  Act  for  encouraging  the  Captwre  or  Destruc^ 
tion  of  Piratical  Ships  and  Vessels :  '*  And  whereas  it  is  expedient  that  the 
said  Act  sliould  he  repealed^  and  that  other  provisions  be  made  in  Ueu  thereof: 
Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Convmons,  in  thit 
present  Parliament  assembled,  and  by  tJie  authority  of  the  same,  that  from  and 
after  the  first  day  of  June  next  after  the  passing  of  this  Act  the  herein-hefore 
recited  Act  shall  he  and  the  same  is  hereby  repealed,  but  nevertJieless  not  so  as 
to  affect  or  prejudice  the  application  for  or  the  payment  of  bounty  under  the 
said  Act,  or  any  of  the  provisions  relating  thereto,  for  any  service  rendered 
against  pirates  on  or  before  the  said  first  day  of  June  (w), 

II.  And  he  it  enacted,  tJuit  (x)  whenever  any  of  Her  Majesty's  ships  or  vessels 
of  war,  or  hired  armed  vessels,  or  any  of  the  mips  or  vessels  of  war  of  the  Ea>st 
India  Company,  or  their  boats,  or  anv  of  the  officers  and  crews  thereof,  shall, 
after  the  said  first  day  of  June,  attack  or  be  engaged  with  any  persons  alleged 
to  be  pirates  aifloat  or  ashore,  it  shall  be  lawful  for  the  High  Comrt  of  Admiralty 
of  Englfiknd,  and  for  all  Courts  of  Vice  Admiralty  in  any  dominions  of  Her 
Majesty  beyond  the  seas,  [including  those  Courts  of  Vice  Admiralty  within  the 
territories  under  the  government  of  the  East  India  Company^  to  take  cognizance 
of  and  to  determine  whether  the  persons  or  any  of  them  so  attacked  or  engaged 
were  pirates,  and  to  adjudge  what  was  the  total  number  of  pirates  so  engaged 
or  attacked,  specifying  the  number  of  pirates  captured,  and  what  were  the 
vessels  and  boats  engaged  (y), 

III.  [List  or  return  of  all  cases  to  be  sent  to  the  Lords  Commissioners  of  the 
Admiralty.] 

IV.  [This  section  is  repealed  by  the  Statute  Law  Revision  Act,  1876] . 

V.  And  be  it  enacted,  that  {x)  all  ships,  vessels,  boats,  goods,  merchandise, 
specie,  or  other  property  taken  possession  of  from  pirates  by  any  of  Her 
Majesty's  ships  or  vessels  of  war,  or  hired  armed  vessels,  ...  or  their  boats, 
or  any  of  the  officers  and  crews  thereof,  shall  and  may  be  proceeded  against  in 
any  of  the  Admiralty  Courts  before  mentioned,  and  be  subject  and  Uable  to 
condemnation  as  droits  and  perquisites  of  Her  Majesty  in  her  office  of  Admiralty : 
Provided  always,  that  if  any  part  of  the  said  property  shall  be  duly  proved  to 
have  belonged  to  and  to  have  been  taken  from  any  of  Her  Majesty's  subjects,  or 
from  the  subjects  of  any  foreign  power,  then  such  property  and  every  part 
thereof  shall,  by  the  decree  of  the  said  Court,  be  adjudged  to  be  restored,  and 
shall  be  accordingly  restored  to  the  former  owner  or  owners,  proprietor  or 
proprietors  thereof  respectively,  he  or  they  paying  for  or  in  lieu  of  sietlvage  a  sand 
of  money  equal  to  one  eighth  part  of  the  true  value,  which  money  .  .  .  shall 
be  paid  to  and  divided  and  distributed  amongst  the  officers  and  crews  thereof, 
in  such  manner,  form,  and  proportion,  as  other  bounties  are  now  distributable 
by  virtue  of  Her  Majesty's  proclamation  or  Order  in  Council  dated  the  thirtieth 


(r)  See  The  Short  Titles  Act,  1892  (55 
Vict.  c.  10). 

{w)  This  section  is  repeal<Hl,  with 
numerous  savings,  by  the  Statute  Law 
Revision  Act,  1875  (38  &  39  Vict.  c.  66). 


(a-)  Repealed  by  54  &  55  Vict  c  67. 

(V)  Pp.  12,  185.  The  words  in  italics 
anci  in  brackets  in  this  section  are 
repealed  by  the  Statute  Law  Revision 
Act,  1875. 


18  &  14  VICT.]         PIRATES  (head   MONEY)    REPEAL  ACT,    1850,       [C.  26. 
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day  of  July  one  thousand  eight  hundred  and  forty-nine,  or  as  Her  Majesty,  her 
heirs  and  successors,  shall  nrom  time  to  time  by  any  further  proclamation  or 
Order  or  Orders  in  Council  think  fit  to  declare  and  direct  («). 

VI.  [Persons  giving  false  evidence  deemed  guilty  of  perjury.] 

VII.  [This  section  is  repealed  by  the  Statute  Law  Bevisian  Act,  1875.] 


SCHBDULE   (A.)   BEFERBED   TO   BY  THIS  ACT. 


Date 
of  Attaclc 

orDe- 
atructlon. 

Property 
seized, 
if  any. 

Names 

of 

attacking 

Sliips. 

Date 

of 

Sentence. 

1 
1 

Decretal  Part 

of 

Sentence. 


Whether  any  Property  has  been 
condemned,  and  sold  or  con- 
verted, and  whether  any  Part 
remains  nnaold,  and  in  whose 
Hands  the  Proceeds  remain. 


THE  ADMIKALTY  COUET  ACT,  1854. 

17  &  18  VICT.  c.  78. 

An  Act  to  appoint  Persons  to  administer  Oaths,  and  to  substitute  Stamps  in 
lieu  of  Fees,  and  for  other  Purpones,  in  the  High  Court  of  Admiralty  of 
England.  [1th  Augt^st,  1854.] 

[The  whole  of  this  Act  is  repealed^  with  numerous  savings,  by  the  Statute 
Law  Revision  Act,  1892  (55  d  56  Vict.  c.  19).  Only  those  sections  are  printed 
which  appear  to  be  material,] 

Whbrsas  doubts  have  arisen  whether  the  "  Commissioners  to  Administer 
Oaths  in  Chancery**  may  lawfully  admimster  oatlis,  or  take  declarations, 
affirmations,  or  attestations,  in  the  High  Court  of  Admiralty  of  England : 
and  whereas  it  is  expedient  that  fit  and  proper  persons  should  be  forthwith 
appointed  for  such  purposes  .  .  . ;  Be  it  enacted  by  the  Queen^s  most 
excellent  Majesty,  by  and  vnth  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present  ParUaTnent  assembled,  and  by  the 
a/uthority  of  the  scmie,  as  follows  : 

I.  ThM  Act  may  for  all  purposes  be  cited  as  the  "  Admiralty  Court  Act, 
1854.'* 

II.  This  Act  shall  come  into  operation  on  the  first  day  of  Au^gust,  one 
thousand  eight  hundred  and  fifty -four, 

III.  It  shall  be  lawful  for  tlie  judge  of  the  High  Court  of  Adnrnralty  of 
England,  and  he  is  hereby  empowered,  from  time  to  time  and  as  and  when  he 
may  think  fit,  to  appoint  any  person  practising  as  a  proctor,  solicitor,  or 
noQiry  public  in  any  part  of  England  and  Wales,  to  administer  oatJts  and 
take  declarations,  affirmations,  and  attestations  in  or  relating  to  any  matter, 
suit,  or  proceeding  vn  the  High  Court  of  Admiralty  of  England  ;  and  such 

(z)  A  portion  of  this  section,  which  Company,  has  been  repealed  by  the 
related  to  the  vessels  of  the  East  India      Statute  Law  Revision  Act,  1875. 


SkoH  title. 

Commence' 
ment  of  Act. 

Judge  of 
Admiralty 
may  appoint 
solicitors  and 
notaries  to 
administer 
oaths,  ^c. 
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STATUTES. 


ComiuiS" 

apvoiHtvienf 
to  hetir  a 
iftamp  of 
oH^,  ptrund, 

Perwrnil 
amwert  iiuiy 
he  taken 
without  a 
eommiimon. 

(\ymniiMioH 
for  exaviinu- 
lion  of 
witnesies 
dispenjted 
with^  and 
examlHertt 
empowered  to 
administer 
oatJis, 

Aniwers^ 
affldarit*^  ^r., 
how  to  he 
ttvcorn  and 
taken  in 
England  and 
Wales, 

Answers^ 
qffldatitSf  4*^., 
how  to  be 
sworn  and 
taken  out  of 
England  and 
Wales. 

Penalty  for 
false 
swearing^  S(c, 


Penalty  for 
forging 
signature  or 
seal  ofjudge^ 
^c.y  eni' 
powered  to 
administer 
oaths  voider 
this  Act, 


persons  sJuiU  be  styled  **  Commissionera  to  administer  Oaths  in  Admiralty" 
and  shall  be  entitled  to  charge  and  take  a  fee  of  one  shilling  and  sixpence  for 
every  oath  administered  by  them^  and  for  every  declaration^  affirmation^  and 
attestation  taken  by  them^  subject  to  any  order  of  tJie  judge  of  the  said  Court 
varying  or  anntdlmg  tlie  same  (a). 

IV.  The  fiat  or  document  by  which  any  such  corwmissioner  shall  be 
ajij^ointed  shall  bear  a  stamp  of  one  pound,  and  it  shall  not  be  necessary  that 
any  such  appointment  should  be  published  in  tlie  London  Oazette. 

V.  It  sliall  not  be  necessary  to  sue  out  any  commission  to  take  the  personal 
answers  of  any  party  in  any  matter,  suit,  or  proceeding  in  tJie  said  Court; 
and  any  such  answers  inay  be  filed-  without  any  further  or  other  formality 
than  is  required  in  the  swearing  and  filing  of  an  affidavit  {aa). 

VI.  It  shall  not  be  necessary  to  sue  out  any  commission  for  the  examination 
of  any  witnesses  in  any  matter,  suit,  or  proceeding  in  the  said  Court ;  and 
any  examiner  appointed  by  am,y  order  of  the  said  Court  shall  have  the  like 
power  of  administering  oaths  as  commissioners  now  have  under  commissions 
issued  by  tlie  Court  for  the  examination  of  toitnesses  (6). 

VII.  All  answers,  examinations,  affidavits,  depositions  on  oath,  declarations, 
affirmations,  and  attestations  in  or  relating  to  any  matter,  suit,  or  proceeding 
in  the  said  High  Court  of  Admiralty  shall  and  ma/y  be  sworn  and  taken  in 
England  and  Wales  before  any  such  commissioner  appointed  as  aforesaid,  or 
before  any  magistrate  or  justice  of  the  peace,  or  before  any  commissioner  to 
administer  oatJis  in  Chancery  (c), 

VIII.  All  answers,  examinations,  affidamts,  depositions  on  oath,  declara- 
tions, affirmations,  and  attestations  in  or  relating  to  any  matter,  suit,  or 
proceeding  in  the  said  High  Court  of  Admiralty  of  England  shall  and  may 
be  sworn  and  taken  in  Scotland  or  Ireland,  or  the  Isle  of  Man,  or  the  Cha/nnel 
Islands,  or  any  of  them,  or  in  any  colony,  island,  plantation,  or  place  under 
tlie  dominion  of  Her  Majesty  in  foreign  parts,  before  any  jud^e.  Court, 
magistrate,  notary  public,  or  person  lawfully  authorized  to  cuhninister  oaths 
in  siich  country,  island,  or  plantation,  or  place  respectively,  or  before  any  of 
Her  Majesty's  consuls  or  vice-consuls  in  any  foreign  parts  out  of  Her  Majesty's 
dominions;  and  the  judge  and  other  officers  of  the  said  Hiyh  Court  of 
Admiralty  shall  take  judicial  notice  of  tne  seal  or  signature,  as  the  case  may 
be,  of  any  su-ch  judge.  Court,  magistrate,  notary  public,  person,  consul, 
or  vice-consul  attached,  appended,  or  subscribed  to  any  such  answers, 
examinations,  affidavits,  depositions  on  oath,  declarations,  affirmations, 
and  attestations,  or  the  documents  to  be  used  in  tlie  said  Court  (d), 

IX.  All  persons  swearing,  declaring,  affirming,  or  attesting  before  any 
person  authorized  by  this  Act  to  administer  oaths  a/nd  take  declarations, 
affirmations,  and  attestations,  shall  be  liable  to  all  such  penalties,  punish- 
ments, and  consequences  for  any  wilful  and  corrupt  false  swearing,  declaring, 
affirming,  or  attesting  contained  therein,  as  if  the  matter  sworn,  declared, 
affirmed,  or  attested  had  been  sworn,  declared,  affirmed,  or  attested  before  any 
Court  or  person  now  by  law  authorized  to  administer  oaths  and  take  declara- 
tions, affirmations,  and  attestations, 

X.  If  any  person  sliall  forge  the  signature  or  tlie  official  seal  of  any  such 
commissioner,  judge.  Court,  magistrate,  notary  public,  or  other  person  lawfully 
authorized  to  administer  oaths  and  take  declarations,  affirmations,  or  attesta- 
tions under  this  Act,  or  sliall  tender  in  evidence  any  answers,  examination, 
deposition  on  oath,  declaration,  affirmation,  attestation,  or  otlier  judicial  or 
official  document,  with  a  false  or  counterfeit  signature  or  seal  of  any  such 
commissioner,  judge.  Court,  magistrate,  notary  public,  or  other  person  autho- 
rized as  aforesaid,  attached  or  appended  thereto,  knouring  the  same  signature 
or  seal  to  be  false  or  counterfeit,  every  such  person  shall  be  guilty  of  felony, 
and  shall  be  liable  to  tlie  sam^  punishment  as  any  offender  under  an  Act 
passed  in  the  eighth  and  ninth  years  of  the  reign  of  her  present  Majesty, 
intituled  "  An  Act  to  facilitate  tlie  Admission  in  Evidence  of  certain  official 
and  other  Documents,^'' 


{a)  P.  43,8,  n.  (0- 
(flfl)  P.  410,  n.  (a). 
(V)  Pp.  425,  n.  (x). 

(<?)  P.   483,  n.  («)•      This    section    is 
repealed,  subject  to  a  saving,  itttttr  alia, 


for  "any  appointment  made  under  oranj 
authority  by  or  in   puwuance"  of  the 
section,  by  the  Commissioners  of  Oaths  Act, 
1889  (52  Vict.  c.  10),  s.  12,  and  schedule. 
id)  P.  425,  n.  W,  428,  n.  (f). 


17  &  18  VICT.]        THE   ADMIRALTY  COURT   ACT,    1854.  [c.  78-  569 

XI.  Tlie  judge  of  the  High  Cowrt  of  Admiralty  of  England  may,  whenever  Power  to 
it  shall  appear  to  him  necessary  so  to  do,  authorize  any  person  to  administer  appoint 
oaths  a/nd  to  take  ajfidavits,  depositions  on  oath,  declarations,  affirmations,  P^^ojis  under 
omd  attestations  durvng  the  ti/ms  such  person  shall  he  on  the  high  seas,  or  in  ^^^^j^^-,^- 
'O/ny  place  not  within  Her  Majesty*  s  domvnions,  in  or  relating  to  prize  proceedings  ^  adminUter 
wi  the  said  Cowrt,  amd  it  shall  not  be  necessary  to  affix  am.y  stamp  to  the  fiat  or  ^^f^^  ju^ 
document  by  which  any  such  person  shall  be  appointed, 

XII.  Nothing  herein  contained  shall  abridge  or  lessen  the  power  of  the  judge  Power  of 

of  the  said  High  Court  of  Admiralty  of  England  a>s  it  now  exists  to  issue  ju<lge  to  issue 

com^missions  as  heretofore,  and  to  appoint  fit  persons  to  administer  oaths,  take  commissions 

affidamts,  depositions  on  oath,  declarations,  affirmations,  and  attestations,  and  as  heretofore, 

generally  to  execute  wny  commissions,  nor  shall  affect  in  amy  manner  the  power  to  admmister 

of  the  judge  or  surrogates  of  the  said  Court  to  administer  oatlis  and  take  oaths,  «c 
affida/vits,  depositions  on  oath,  declarations,  affirmations,  and  attestations  as 
heretofore,  in  or  relating  to  any  vnatter,  suit,  or  proceeding  in  the  said 
Court  (e), 

XIII.  In  all  cases  in  which  a  party  has  a  cause  or  right  of  action  in  the  Power  to 
High  Court  of  Admiralty  of  England  a>gainst  any  ship,  or  freight,  goods,  or  Court  to 
otJier  effects  whatever,  it  shall  not  be  necessary  to  the  institution  of  tlie  suit  for  proceed  by 
ettch  person  to  sue  out  a  warrant  for  the  arrest  thereof,  but  it  shall  be  way  of 
competent  to  him  to  proceed  by  way  of  monition,  citing  the  owner  or  owners  of  nionition. 
euch  ship,  freight,  goods,  or  other  effects  to  appear  and  defend  the  suit,  and 

upon  satisfactory  proof  being  given  that  the  said  monition  has  been  personally 
served  upon  such  owner  or  owners,  the  said  Court  may  proceed  to  liear  and 
determine  the  suit,  and  .may  rnake  such  order  in  the  premises  as  to  it  shall 
seem  right  (/). 

♦  ♦♦♦♦♦ 

XXIII.  Except  where  it  shall  be  otlierwise  expressed,  the  provisions  of  this   Provisions  to 
Act  shall  apply  to  all  instance,  prize,  and  other  matters,  suits,  and  proceedings  extend  to 
of  which  the  High  Court  of  Admiralty  inay  legally  take  cognizance,  instance, 

other  mnttern. 


THE    ADMIRALTY    COURT    ACT,    1861. 

24  VICT.  c.  10. 

An  Act  to  extend  the  Jurisdiction  and  improve  the  Practice  of  the  High  Court 

of  Admiralty. 

[llth  May,  1861.] 

[Sects.  14,  15,  17,  19,  20, 22,  and  82  of  this  Act  are  repealed,  with  numerous 
savings,  by  tlie  Statute  Law  Revision  and  Civil  Procedure  Act,  1881  (44  d  45 
Vict,  c,  59).  Of  these  repealed  sections  only  those  are  printed  which  seem,  still 
io  be  material,] 

Whereas  it  is  expedient  to  extend  the  jurisdiction  and  improve  the  practice  of 
the  High  Cou/rt  of  Admiralty  of  England  :  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  vnth  the  advice  and  consent  of  the 
Lords  spiritual  a/nd  temporal,  and  Commons,  in  this  present  Parliament 
'assembled,  and  by  the  autlwrity  of  the  samie,  as  follows : 

I.  This  Act  may  be  cited  for  all  purposes  as  **  The  Admiralty  Court  Act,   Short  title. 
1861." 

II.  In  the  interpretation  and  for  the  purposes  of  this  Act  (if  not  inconsistent   Interpreta- 
with  the  context  or  subject)  the  following  terms  shall  have  the  respective   tion  of  terms, 
meanings  herein-after  assigned  to  them ;  that  is  to  say, 

'^Ship"  shall  include  any  description  of  vessel  used  in  navigation   not 

propelled  by  oars : 
"Cause**  shall  include  any  cause,  suit,  action,  or  other  proceeding  in  the    /»,^^^^^^ 

Court  of  Admiralty.  ST^k 

III.  [This  section  is  repealed  by  the  Statute  Law  Revision  Act,  1892.]  a    ♦     i  • 

IV.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim  ^rbuUdine 
ior  the  building,  equipping,  or  repairing  of  any  ship,  if  at  the  time  of  the   equippinff  or 

M  Pp.  426,  508.  (/)  P.  321.  ^^"""^ ""' 
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8TATUTEH. 
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Part  9  of 
17  &  18  Vict 
c.  104. 


institution  of  the  cause  the  ship  or  the  proceeds  thereof  are  under  arrest  of 
the  Court  (g), 

y.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  cladm  for 
necessaries  supplied  to  any  ship  elsewhere  than  in  the  port  to  which  the  ship 
belongs,  unless  it  is  shown  to  the  satisfaction  of  the  Court  that  at  the  time  of 
the  institution  of  the  cause  any  owner  or  part-owner  of  the  ship  is  domiciled 
in  England  or  Wales  (h) :  Provided  always,  that  if  in  any  such  cause  the  plaintifT 
do  not  recover  twenty  pounds  he  shall  not  be  entitled  to  any  costs,  charges,  or 
expenses  incurred  by  him  therein,  unless  the  judge  shall  certify  that  the  cause 
was  a  fit  one  to  be  hied  in  the  said  Court  (i). 

VI.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim  by 
the  owner  or  consignee  or  assignee  of  any  bill  of  lading  of  any  goods  carried 
into  any  port  in  England  or  Wales  in  any  ship,  for  damage  done  to  the  goods 
or  any  part  thereof  by  the  negligence  or  misconduct  of  or  for  any  breach  of 
duty  or  breach  of  contract  on  the  part  of  the  owner,  master,  or  crew  of  the  ship, 
unless  it  is  shown  to  the  satisfaction  of  the  Court  that  at  the  time  of  the  insti- 
tution  of  the  cause  any  owner  or  part-owner  of  the  ship  is  domiciled  in  England 
or  Wales :  Provided  always,  that  if  in  any  such  cause  the  plaintifif  do  not 
recover  twenty  pounds  he  shall  not  be  entitled  to  any  costs,  charges,  or  expenses 
incurred  by  him  therein,  unless  the  judge  shall  certify  that  the  cause  was  a  fit 
one  to  be  tried  in  the  said  Court  {k). 

YII.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim 
for  damage  done  by  any  ship  (Z). 

VIII.  The  High  Court  of  Admiralty  shall  have  jurisdiction  to  decide  all 
questions  arising  between  the  co-owners,  or  any  of  them,  touching  the  owner- 
ship, possession,  employment,  and  earnings  of  any  ship  registered  at  any  port 
in  England  or  Wales,  or  any  share  thereof,  and  may  settle  all  accounts  out- 
standing and  unsettled  between  the  parties  in  relation  thereto,  and  may  direct 
the  said  ship  or  any  share  thereof  to  be  sold,  and  may  make  such  order  in  the 
premises  as  to  it  shall  seem  fit  (m). 

IX.  AU  tlie  provisions  of  **  The  MercJumt  Shipping  Act,  1854,"  in  regard  to 
salvage  of  life  from  any  snip  or  boat  within  the  limits  of  the  United  Kingdom, 
shall  be  extended  to  tlie  salvage  of  life  from  any  British  ship  or  boat,  whereso^ 
ever  the  services  inay  have  been  rendered,  and  from  any  foreign  ship  or  boat, 
where  tlie  services  liave  been  rendered  eitlier  wholly  or  in  part  in  British 
waters  (n), 

[J^^  This  section  is  repealed  by  the  Mercha/nt  Shipping  Act,  1894,  s.  745» 
arid  schedule  22.] 

X.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim  by 
a  seaman  of  any  ship  for  wages  earned  by  him  on  board  the  ship,  whether  the 
same  be  due  under  a  special  contract  or  otherwise,  and  also  over  any  claim  by 
the  master  of  any  ship  for  wages  earned  by  him  on  board  the  ship,  and  for 
disbursements  made  by  him  on  account  of  the  ship  (o) :  Provided  always,  that 
if  in  any  such  cause  the  plaintifif  do  not  recover  fifty  pounds,  he  shall  not  be 
entitled  to  any  costs,  charges,  or  expenses  incurred  by  him  therein,  imless  the 
judge  shall  certify  that  the  cause  was  a  fit  one  to  be  tried  in  the  said  Court(j)). 

XI.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim  in 
respect  of  any  mortgage  duly  registered  according  to  the  provisions  of  "  The 
Merchant  Shipping  Act,  1854,*'  whether  the  ship  or  the  proceeds  thereof  be 
under  arrest  of  the  said  Court  or  not  (q). 

XII.  TJie  High  Court  of  Admiralty  shall  have  the  same  poivers  over  any 
British  ship,  or  any  share  therein,  as  are  conferred  upon  the  High  Court  of 
Clia/ncery  in  England  by  tlie  sixty-second,  sixty-third,  sixty-fourth,  and  sixty- 
fifth  sections  of  "  The  Merchant  Shipping  Act,  1854  "  (r). 

[m*^  This  section  is  repealed  by  the  Merchant  Shipping  Act,  1894,  s,  745^ 
and  schedule  22.] 

XIII.  Whenever  any  ship  or  vessel,  or  the  proceeds  thereof,  are  under  arrest 
of  the  High  Court  of  Admiralty,  the  said  Court  shall  have  the  same  powers  as 
are  conferred  upon  the  High  Court  of  Chancery  in  England  by  the  ninth  part  of 
"  The  Merchant  Shipping  Act,  1854  ".(»). 


07)  P.  19«. 
(//)  P.  197. 
(0  Pp.  199,  464. 

00  Pp-  12«.  -tfi^- 


(0  P.  73. 

(t/0  Pp.  33,  34. 

00  P.  I-**. 

00  P.  201. 


(rt  P.  214. 
C-jr)  P.  44. 
0)  Pp.  35,  489. 
(*)  P.  91. 
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XIV.  The  High  Court  of  Admiralty  shall  be  a  Court  of  record  for  all   Qmrt  to  be  a 
intents  a/nd  purposes  (t),  Oourt  of 

XV.  All  decrees  and  orders  of  the  High  Court  of  Admiralty^  whereby  amy  record, 
sum  of  money,  or  amy  costs ,  charges ,  or  expenses,  shall  be  payable  to  amy  Decrees  aitd 
person,  shall  have  the  same  effect  as  judgments  in  the  Superior  Courts  of  orders  of 
Common  Latv,  and  the  persons  to  whom,  amy  such  monies,  or  costs,  charges,  or  Court  of 
expenses,  shall  be  payable,  shall  be  deeTned  judgment  creditors,  amd  aU  powers  Admiralty  to 
of  enforcing  judgrnents  possessed  by  the  Superior  Courts  of  Common  La/Uf,  or  ^f^^  effect  of 
any  judge  thereof,  with  respect  to  matters  depending  in  the  same  Courts,  as  J'ffdgments  at 
well  a>gainst  the  sitdps  amd  goods  arrested  as  agaa^nst  the  person  of  the  judgment  c^^f^<^  w***^* 
debtor,  shall  be  possessed  by  the  said  Court  of  Admiralty  with  reject  to 

matters  therein  depending;  and  all  remedies  at  common  law  possessed  by 
jvdgmsnt,  creditors  shall  be  in  like  manner  possessed  by  persons  to  whom  any 
monies,  costs,  charges,  or  expenses  are  by  such  orders  or  decrees  of  the  said 
Court  of  Admiralty  directed  to  be  pa/id  (x), 

XVI.  If  any  claim  shall  be  made  to  any  goods  or  chattels  taken  in  execution  As  to  claims 
under  any  process  of  the  High  Court  of  Admiralty,  or  in  respect  of  the  seizure  to  goods  taken 
thereof,  or  any  act  or  matter  connected  therewith,  or  in  respect  of  the  proceeds  ^^  execution, 
or  value  of  any  such  goods  or  chattels,  by  any  landlord  for  rent,  or  by  any 

person  not  being  the  party  against  whom  the  process  has  issued,  the  registrar 
of  the  said  Court  may,  upon  application  of  the  officer  charged  with  the  execu- 
tion of  the  process,  whether  before  or  after  any  action  brought  against  such 
officer,  issue  a  sunmions  calling  before  the  said  Court  both  tibe  party  issuing 
such  process  and  the  party  making  the  claim,  and  thereupon  any  action  which 
shall  have  been  brought  in  any  of  Her  Majesty's  Superior  Courts  of  Record,  or 
in  any  local  or  inferior  Court,  in  respect  of  such  claim,  seizure,  act,  or  matter 
as  aforesaid,  shall  be  stayed,  and  the  Court  in  which  such  action  shall  have 
been  brought,  or  any  judge  thereof,  on  proof  of  the  issue  of  such  summons,  and 
that  the  goods  and  chattels  were  so  taken  in  execution,  may  order  the  pajrty 
bringing  the  action  to  pay  the  costs  of  all  proceedings  had  upon  the  action  after 
issue  of  the  siunmons  out  of  the  said  Admiralty  Court,  and  the  judge  of  the 
said  Admiralty  Court  shall  adjudicate  upon  the  claim,  and  make  such  order 
between  the  parties  in  respect  thereof  and  of  the  costs  of  the  proceedings,  aH  to 
him  shall  seem  fit,  and  such  order  shall  be  enforced  in  like  manner  as  any 
order  made  in  any  suit  brought  in  the  said  Court.  Where  any  such  claim 
shall  be  made  as  aforesaid  the  claimant  may  deposit  with  the  officer  charged 
with  the  execution  of  the  process  either  the  amount  or  value  of  the  goods 
claimed,  the  value  to  be  fixed  by  appraisement  in  case  of  dispute,  to  be  by  the 
officer  paid  into  Court  to  abide  the  decision  of  the  judge  upon  the  claim,  or  the 
sum  which  the  officer  shall  be  allowed  to  charge  as  costs  for  keepine  possession 
of  the  goods  until  such  decision  can  be  obtained,  and  in  default  of  we  claimant 
so  doing  the  officer  may  sell  the  goods  as  if  no  such  claim  had  been  made,  and 
shall  pay  into  Court  tne  proceeds  of  the  sale,  to  abide  the  decision  of  the 
judge  (y). 

XVII.  The  judge  of  the  High  Cou/rt  of  Admiralty  shall  ha/oe  all  such  powers  Powers  of 
as  are  possessed  by  amy  of  the  Superior  Courts  of  Common  Law  or  amy  judge  Superior 
thereof  to  compel  either  party  in  amy  cau^se  or  matter  to  (ffnswer  interrogatories,    Courts 
amd  to  enforce  the  production,  infection,  amd  delivery  of  copies  of  any  eMendedto 
document  in  his  possession  or  power  (z),  Yj^  i^ 

XVIII.  Any  party  m  a  cause  in  the  High  Court  of  Admiralty  shall  be  at  AdmtraUy. 
liberty  to  apply  to  the  said  Court  for  an  order  for  the  inspection  by  the  Trinity  Order  for 
masters  or  others  appointed  for  the  trial  of  the  said  cause,  or  by  the  party  J]?*.?^*^^'^  ^^ 
himself  or  his  witnesses,  of  any  ship  or  other  personal  or  real  property,  the  i^fj^^ 
inspection  of  which  may  be  material  to  the  issue  of  the  cause,  and  the  Court  ™**   "' 
may  make  such  order  in  respect  of  the  costs  arising  thereout  as  to  it  shall 

seem  fit  {a), 

XIX.  Any  pa/rtyin  a  cause  in  the  High  Court  of  Admiralty  may  call  on  any  Admission  of 
other  party  in  the  ca/use  by  notice  im  toriting  to  admit  amy  document,  saving  documents, 
all  just  exceptions,  amd  in  case  of  refusal  or  neglect  to  admit,  the  costs  of 

proving  the  document  shall  be  paid  by  the  pa/rty  so  neglecting  or  refusing, 

(0  P.  1.  (-)  P.  410. 

(ar)  Pp.  24,  336,  480,  486,  n.  (^),  (a)  P.  445. 

(y)  P.  469,  n.  (/). 
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STATUTES. 


Power  to 
Qfurtof 
Admiralty  y 
when  penonal 
service  of 
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not  been 
effected,  to 
order  parties 
to  proceed. 

Service  of 
subpcena 
out  of 
England. 

Poioer  to 
itti/e  new 
writx. 

Judge  and 
registrar  to 
have  same 
power  as  to 
arbitration  as 
judges  and 
masters  at 
common  law. 

17  4- 18  Vict, 
e.  104,  s,  15. 


Powers  of 
registrar  and 
of  deputy  or 
assistant 
registrar. 


False  oath  or 
affirmation 
deemed 
perjury. 


Appointment 
of  registrar. 

Appointment 
of  examiners. 


Proctor  may 
act  as  agent 
of  solicitors. 


whatever  the  result  of  the  cause  may  be,  unlesi  at  the  trial  the  judge  shall 
certify  that  the  refusal  to  admit  was  reasonable  (5). 

XX.  Whenever  it  shall  he  made  to  appear  to  the  judge  of  the  High  Court  of 
Admiralty  that  reasonable  efforts  have  been  m^xde  to  effect  personal  service  of 
any  citation,  monition,  or  other  process  issued  under  seal  of  the  said  Court, 
and  either  tliat  the  sa/ms  has  come  to  the  knowledge  of  tlie  party  thereby  cited 
or  monislied,  or  that  he  wUfvXly  evades  service  of  the  same,  and  lias  not 
appeared  thereto,  the  said  judge  may  order  that  the  party  on  whose  belialf  the 
citation,  monition,  or  other  process  was  issued  he  at  liberty  to  proceed  as  if 
personal  service  had  been  effected,  subject  to  su^ch  conditions  as  to  the  judge 
may  seem  fit,  a/nd  all  proceedings  thereon  shall  he  as  ^ectual  as  if  personal 
service  of  such  citation,  monition,  or  other  process  had  been  effected  (d). 

XXI.  The  service  in  any  part  of  Great  Britain  or  Ireland  of  any  writ  of 
subpoena  ad  testifica/ndu/m  or  subpoena  duces  tecum,  issued  under  seal  of  the 
High  Court  of  Admiralty,  shall  be  as  effectual  as  if  the  same  had  been  served 
in  England  or  Wales  (e). 

XXII.  Any  new  writ  or  other  process  necessary  or  expedient  for  giving  effect 
to  a/ny  of  the  provisions  of  this  Act  may  be  issued  from  the  High  Court  of 
Admiralty  in  su^hform  as  the  judge  of  tne  said  Court  shall  from  time  to  time 
direct  (/). 

XXIII.  All  the  powers  possessed  by  any  of  the  Superior  Courts  of  Common 
Law  or  any  judge  thereof,  under  the  Conunon  Law  Procedure  Act,  1854,  and 
otherwise,  with  regard  to  references  to  arbitration,  proceedings  thereon,  and 
the  enforcing  of  awards  of  arbitrators,  shall  be  possessed  by  the  judge  of  the 
High  Court  of  Admiralty  in  all  causes  and  matters  depending  in  the  said  Court, 
and  the  registrar  of  the  said  Court  of  Admiralty  shall  possess  as  to  such 
matters  the  sajne  powers  as  are  possessed  by  the  masters  of  the  said  Superior 
Courts  of  Common  Law  in  relation  thereto  (g). 

XXIV.  The  registrar  of  the  High  Court  of  Admiralty  shall  have  the  same 
powers  under  tits  fifteenth  section  of  the  Merchant  Shipping  Act,  1854,  as  are 
by  the  said  section  conferred  on  the  masters  of  Her  Majesty's  Court  of  Queen's 
Bench  in  England  and  Ireland. 

[^\  This  section  is  repealed  by  tlis  Merchant  Shipping  Act,  1894,  «.  745, 
and  schedule  22.] 

XXY.  The  registrar  of  the  High  Court  of  Admiralty  may  exercise,  with 
reference  to  causes  and  matters  in  the  said  Court,  the  same  powers  as  any 
surrogate  of  the  judge  of  the  said  Court  sitting  in  chambers  might  or  could 
have  heretofore  lawfully  exercised ;  and  aU  powers  and  authorities  by  this  or 
any  other  Act  conferrea  upon  or  vested  in  the  registrar  of  the  said  High  Court 
of  Admiralty  may  be  exercised  by  any  deputy  or  assistant  registrar  of  the  said 
Court  (h), 

XXVI.  The  registrar  of  the  said  Court  of  Admiralty  shall  have  power  to 
administer  oaths  in  relation  to  any  cause  or  matter  depending  in  the  said 
Court;  and  any  person  who  shaJl  wilfully  depose  or  affirm  falsely  in  any 
proceeding  before  the  registrar  or  before  any  deputy  or  assistant  registrar  of  the 
said  Court,  or  before  any  person  authorized  to  administer  oaths  in  the  said 
Court,  shall  be  deemed  to  be  guilty  of  perjury,  and  shall  be  liable  to  all  the 
pains  and  penalties  attaching  to  wilful  and  corrupt  perjury  (h), 

XXVII.  Any  advocate,  barrister-at-law,  proctor,  attorney,  or  solicitor  of  ten 
years*  standing  may  be  appointed  registrar  or  assistant  or  deputy  registrar  of 
the  said  Court. 

XXVIII.  Any  advocate,  barrister-at-law,  proctor,  attorney,  or  solicitor  may 
be  appointed  an  examiner  of  the  High  Court  of  Adniiralty  (t). 

[Sect,  29  is  repealed,  with  savings,  by  the  Statute  Law  Revision  Act,  1875 
(88  d  89  Vict,  c.  66),] 

XXX.  Any  proctor  of  the  High  Court  of  Admiralty  may  act  as  agent  of  any 
attorney  or  solicitor,  and  allow  him  to  participate  in  the  profits  of  and  incident 
to  any  cause  or  matter  depending  in  or  connected  with  the  said  Court  (k) ; 
and  nothing  contained  in  the  Act  of  the  fifty-fifth  year  of  the  reign  of  King 


(li)  Pp.  420,  473,  n.  (e). 

id)  P.  329,  n.  (0. 

ie)  P.  423,  n.  (/<). 

(/)  Pp.  88,  309,  336,  480. 

(^)  P.  451,  n.  («). 


(/f)  P.  433. 

(/)  P.  425,  n.  (*). 

(^)  The  remainder  of  this  section  is 
repealed  by  the  Statute  Law  Blerision 
Act,  1875  (38  &  39  Vict.  c.  66). 
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George  the  Third,  chapter  one  hundred  and  sixty,  shall  he  construed  to  extend 
to  prevent  a/ny  proctor  from  so  doing ,  or  to  render  him  liable  to  any  penalty 
in  respect  thereof, 

XXXI.  The  Act  passed  in  tJie  second  year  of  the  reign  of  King  Henry  the  2  Hen,  4, 
Fourth  intituled  **  A  Bemedy  for  him  wfio  is  wrongfully  pursued  in  tlie  Court  c,  H» 

of  Admiralty,''  is  hereby  repealed,  repealed, 

[^^  This  section  is  repealed  by  the  Statute  Law  Bevision   Act,  1876 
(88  d  89  Vict,  c,  66).J 

XXXII.  Any  party  aggrieved  by  any  order  or  decree  of  the  judge  of  the  sadd  Power  of 
Court  of  Admvralty,  wJiether  made  ex  parte  or  otherwise,  m>ay,  toith  the  ajypeal  in 
permission  of  the  judge,  appeal  therefrom  to  Her  Majesty  in  Council,  as  fully   interlocutory 
and  effectually  as  from  any  final  decree  or  sentence  of  tlie  said  Court,  matters, 

XXXIII.  In  any  cause  in  the  High  Court  of  Admiralty  bail  may  be  taken  to   Bail  given  in 
answer  the  judgment  as  well  of  the  said  Court  as  of  the  Court  of  Appeal,  and   the  Court  of 
the  said  High  Court  of  Admiralty  may  withhold  the  release  of  any  property   Admiralty 
under  its  arrest  until  such  bail  has  been  given;  and  in  any  appeal  from  any  Kp^^  in  the 
decree  or  order  of  the  High  Court  of  Admiralty  the  Court  of  Appeal  may  make   ^"^t  of 
and  enforce  its  order  against  the  surety  or  sureties  who  may  haye  signed  any  -^PP®^ 
such  bail  bond  in  the  same  manner  as  if  the  bail  had  been  given  in  the  Court  of 

Appeal  (I), 

XXXIV.  The  High  Court  of  Admiralty  may,  on  the  application  of  the  As  to  the 
defendant  in  any  cause  of  damage,  and  on  his  instituting  a  cross  cause  for  the  heanng  of 
damage  sustained  by  him  in  respect  of  the  same  coUision,  direct  that  the  ^*"^^  *^^ 
principal  cause  and  the  cross  cause  be  heard  at  the  same  time  and  upon  the  ^^^^^  caiises. 
same  evidence ;  and  if  in  the  principal  cause  the  ship  of  the  defendant  has 

been  arrested  or  security  given  oy  him  to  answer  judgment,  and  in  the  cross 
cause  the  ship  of  the  plaintiff  cannot  be  arrested,  and  security  has  not  been 
given  to  answer  judgment  therein,  the  Court  may,  if  it  think  fit,  suspend  the 
proceedings  in  the  principcJ  cause,  until  security  has  been  given  to  answer 
judgment  in  the  cross  cause  (m), 

XXXV.  The  jurisdiction  conferred    by  this    Act   on   the   High  Court   of  Jurisdiction  of 
.  Admiralty  may  be  exercised  either  by  proceedings  in  rem  or  by  proceedings  *"®  Court. 

in  personam  (n). 


THE    NAVAL    PEIZE    ACT,    1864. 

27  &  28  VICT.  c.  26. 

An  Act  for  Regulating  Naval  Prize  of  War. 

[28rrf  June,  1864.] 

Whereas  it  is  expedient  to  enact  permanently,  with  amendments,  such 
provisions  concerning  naval  prize,  and  matters  connected  therewith,  as  have 
heretofore  been  usually  passed  at  the  beginning  of  a  war. 

Preliminary, 

1.  This  Act  may  be  cited  as  the  Naval  Prize  Act,  1864. 

2.  In  this  Act — 

The  term  "  The  High  Court  of  Admiralty  "  means  the  High  Court  of 
Admiralty  of  England. 

♦  ♦♦♦♦♦ 

The  term  "  ship  "  includes  vessel  and  boat,  with  the  tackle,  furniture  and 
apparel  of  the  ship,  vessel  or  boat ; 

♦  ♦♦♦♦♦ 

The  term  ** goods'*  includes  all  such  things  as  are  by  the  course  of 
Admiralty  and  law  of  nations  the  subject  of  adjudication  as  prize  other 
than  ships. 


(0  P.  644.  (w)  Pp.  109,  370,  371.  (n)  Pp.  249,  32J 
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STATUTES. 


Petitions  of  Right. 

52.  A  petition  of  right  under  the  Petitions  of  Bight  Act,  1860,  may,  if  the 
Buppliant  thinks  fit,  be  intituled  in  the  High  Court  of  Adiniralty,  in  case  the 
Bubjeot-matter  of  the  petition  or  any  material  part  thereof  arises  out  of  the 
exercise  of  any  belligerent  right  on  behalf  of  the  Crown,  or  would  be  cognizable 
in  a  Prize  Court  within  Her  Majesty's  dominions  if  the  same  were  a  matter  in 
dispute  between  private  persons.  Any  petition  of  right  under  the  last- 
mentioned  Act,  whether  intituled  in  the  High  Court  of  Admiralty  or  not,  may 
be  prosecuted  in  that  Court,  if  the  Lord  Chancellor  thinks  fit  so  to  direct. 
The  provisions  of  this  Act  relative  to  appeal,  and  to  the  framing  and  approval 
of  general  orders  for  regulating  the  procedure  and  practice  of  the  High  Court 
of  Admiralty,  shall  extend  to  the  case  of  any  such  petition  of  right  intituled  or 
directed  to  be  prosecuted  in  that  Court ;  and,  subject  thereto,  all  the  provisions 
of  the  Petitions  of  Bight  Act,  1860,  shall  apply,  mutatis  mutandis,  in  the  case 
of  any  such  petition  of  right,  and  for  the  purposes  of  the  present  section  the 
terms  '*  Court "  and  "  judge  "  in  that  Act  shsJl  respectively  be  understood  to 
include  and  to  mean  the  !mgh  Court  of  Admiralty  and  the  judge  thereof,  and 
other  terms  shall  have  the  respective  meanings  given  to  them  in  that  Act  (a). 


Short  title. 

Appointment 
of  County 
Courts  for 
Admiralty 
purposes. 


Extent  of 
Admiralty 
jurisdiction 
of  County 
Courts. 


THE   COUNTY  COUETS  ADMIEALTY  JUEISDICTION 

ACT,  1868. 

81  &  82  VICT.  c.  71. 

An  Act  for  conferring  Admiralty  Jurisdiction  on  the  County  Courts. 

[81st  July,  1868.] 

1.  This  Act  may  be  cited  as  The  County  Courts  Admiralty  Jurisdiction 
Act,  1868. 

2.  If  at  any  time  it  appears  to  Her  Majesty  in  Council,  on  the  represenbation 
of^  the  Lord  Chancellor,  expedient  that  any  County  Court  should  have 
Admiralty  jurisdiction,  it  shall  be  lawful  for  Her  Majesty,  by  Order  in  Council, 
to  appoint  that  Court  to  have  Admiralty  jiuisdiction  accordingly,  and  to  assign 
to  that  Court  as  its  district  for  Admiralty  purposes  any  part  or  parts  of  any  one 
or  more  district  or  districts  of  County  Courts ;  and  the  district  so  constituted 
for  that  Court,  with  the  parts  of  the  sea  (if  any)  adjacent  to  that  district  to  a 
distance  of  three  miles  from  the  shore  thereof,  shall  be  deemed  its  district  for 
Admiralty  purposes ;  and  accordingly  the  judge  and  all  officers  of  the  Court 
shall  have  jurisdiction  and  authority  for  those  purposes  throughout  that 
district,  as  if  the  same  was  the  district  of  the  Court  for  all  purposes  ;  and,  from 
a  time  to  be  specified  in  each  such  Order,  this  Act  shall  have  effect  in  and 
throughout  the  district  so  constituted ;  and  any  such  Order  may  be  from  time 
to  time  varied  as  seems  expedient ;  and  a  County  Court  so  appointed  to  have 
Admiralty  jurisdiction,  and  no  other  County  Coiirt,  shall,  for  the  purposes  of 
this  Act,  be  deemed  a  County  Court  having  Admiiulty  jurisdiction :  provided 
that  no  judge  of  a  County  Court,  except  the  judges  of  the  London  Court,  shall 
have  JTuisdiction  in  the  City  of  London  (b), 

3.  Any  County  Court  having  Admiralty  jurisdiction  shall  have  jurisdiction, 
and  all  powers  and  authorities  relating  thereto,  to  try  and  determine,  subject 
and  according  to  the  provisions  of  this  Act,  the  following  causes  (in  this  Act 
referred  to  as  Admiralty  causes)  (c) : 

(1.)  As  to  any  claim  for  salvage — any  cause  in  which  the  value  of  the 
property  saved  does  not  exceed  one  thousand  pounds,  or  in  which  the 
amount  claimed  does  not  exceed  three  hundred  pounds  (d)  : 

(2.)  As  to  any  claim  for  towage,  necessaries,  or  wages — ^any  cause  in  which 
the  amount  claimed  does  not  exceed  one  himdred  and  fifty  pounds  (e) : 

(8.)  As  to  any  claim  for  damage  to  cargo,  or  damage  by  collision — any  cause 
in  which  the  amount  claimed  does  not  exceed  three  himdred  pounds  (/) : 


(a)  P.  12. 

(ft)  P.  240. 

(r)  P.  241,242,  517,  n.O'). 

id)  P.  160. 


(c)  Pp.  189, 199, 214. 
(/)  Pp.    121,   241,  242.     See  County 
Courts  Admiralty  Jurisdiction  Act,  1869. 
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(4.)  Any  cause  in  respect  of  any  such  claim  or  claims  as  aforesaid,  but  in 
which  the  value  of  the  property  saved  or  the  amount  claimed  is  beyond 
the  amount  limited  as  above  mentioned,  when  the  parties  agree  by  a 
memorandum  signed  by  them  or  by  their  attorneys  or  agents  that 
any  County  Court  having  Admiralty  jurisdiction,  and  specified  in  the 
memorandum,  shall  have  jurisdiction  (g), 

4.  Nothing  in  this  Act,  or  in  any  Order  in  Council  under  it,  shall  confer  on  a   Restrictions 
County  Court  jurisdiction  in  any  prize  cause,  or  in  any  other  matter  within  the   on  County 
Naval  Prize  Act,  1864,  or  in  any  matter  arising  under  any  of  the  Acts  for  the   Court  juris- 
suppression  of  the  slave  trade,  or  any  Admiralty  jiurisdiction  by  way  of  appeal  (h) .    diction  in 

5.  From  and  after  the  time  specified,  in  each  Order  in  Council  under  this  Act  certain  cases, 
appointing  a  County  Court  to  have  Admiralty  jurisdiction  within  any  district  as   No  County 
the  time  from  which  this  Act  shall  have  effect  in  and  throughout  that  district,   Court  other 
no  Coimty  Court,  other  than  the  Covmty  Court  so  appointed,  shall  have   than  that 
jurisdiction  within  that  district  in  any  Admiralty  cause ;    provided  that  all   appointed  to 
Admiralty  causes  at  that  time  pending  in  any  County  Court  within  that  district  ^f*^?  juns- 
may  be  continued  as  if  no  such  Order  in  Council  had  been  made  (t).  diction. 

6.  The  High  Court  of  Admiralty  of  England,  on  motion  by  any  party  to  an  As  to  transfer 
Admiralty  cause  pending  in  a  County  Court,  may,  if  it  shall  think  fit,  with   from  County 
previous  notice  to  the  other  party,  transfer  the  cause  to  the  High  Court  of   Court  by 
Admiralty,  and  may  order  security  for  costs,  or  impose  such  other  terms  as  to  order  of 

the  Court  may  seem  fit  (k).  High  Court 

7.  If  during  the  progress  of  an  Admiralty  cause  in  a  County  Court  it  ^^  Admiralty, 
appears  to  the  Court  that  the  subject-matter  exceeds  the  limit  in  respect  of  As  to  transfer 
amount  of  the  Admiralty  jurisdiction  of  the  Court,  the  validity  of  any  order  or  of  causes  by 
decree  theretofore  made  by  the  Court  shall  not  be  thereby  affected,  but  (unless  order  of 

the  parties  agree,  by  a  memorandum  signed  by  them  or  by  their  attorneys  or  p^Hf'y  S^^* 
agents,  that    the  Court  shall  retain  jurisdiction),  the  Court  shaU   by    order  *^  ^Jf ^.^,'J^* 
transfer  the  cause  to  the  High  Court  of  Admiralty ;   but  that  Court   may,  ^^  Admiralty, 
nevertheless,  if  the  judge  of  that  Court  in  any  case  thinks  fit,  order  that  the 
cause  shall  be  prosecuted  in  the  County  Court  in  which  it  was  commenced, 
and  it  shall  be  prosecuted  accordingly  (Q. 

8.  If  during  the  progress  of  an  Admiralty  cause  in  a  County  Court  it  shall  As  to  transfer 
appear  to  the  Court  that  the  cause  could  be  more  conveniently  prosecuted  in  of  causes  to 
some  other  County  Court,  or  in  the  High  Court  of  Admiralty  of  England,  the  otl»er  County 
Court  may  by  order  transfer  it  to  such  other  Covmty  Court,  or  to  the  High   ^  ^^  ^^ 
Court  of  Admiralty  of  England,  as  the   case  may  be,  and  the  cause  shall   V?^  j    jx 
thenceforward  be  so  prosecuted  accordingly  (Q.  m  ra  y. 

9.  If  any  person  shall  take  in  tlie  High  Court  of  Admiralty  of  England  or  Regtrictlotut 
in  any  Superior  Court  proceedings  which   he    might,   without  agreement,   on  proceedings 
have  taken  in  a  Cownty  Cowrt,  except  by  order  of  the  judge  of  the  High   in  the  Court 
Court  of  Admiralty  or  of  such  Superior  Court  or  of  a  County  Court  having  of  Admiralty 
Admiralty  jurisdiction,  cmd  shall  not  recover  a  sum  exceeding  the  amou/nt  to  '^  Superior 
which  the  jurisdiction  of  the  Cownty  Court  in  that  Admiiralty  cause  is  Umdted    ^^^« 

by  this  Act,  a/nd  also  if  am/y  person  without  agreement  shall,  except  by  order 
as  aforesaid,  take  proceedings  as  to  salvage  in  the  High  Court  of  Admiralty 
or  in  any  Superior  Court  in  respect  of  property  saved,  the  value  of  which 
when  sa/ved  does  not  exceed  one  thousa/nd  pounds,  he  shall  not  be  entitled  to 
costs,  amd  shall  be  liable  to  be  condemned  in  costs,  unless  the  judge  of  the 
High  Court  of  A&ndraUy  or  of  a  Superior  Court  before  whom  the  course  is 
tried  or  hea/rd  shall  certify  that  it  was  a  proper  Admiralty  cause  to  be  tried 
in  the  High  Court  of  Admiralty  of  England  or  in  a  Superior  Court  (m), 

10.  In  an  Admiralty  cause  in  a  County  Court  the  cause  shall  be  heard  and  Powers,  &c., 
determined  in  like  manner  as  ordinary  civil  causes  are  now  heard  and  deter-   of  judges  and 
mined  in  County  Courts ;   save  and  except  that  in  any  Admiralty  cause  of  registrars. 
salvage,  towage,  or  collision  the  County  Court  judge  shall,  if  he  think  fit,  or  on 

the  request  of  either  party  to  such  cause,  be  assisted  by  two  nautical  assessors 
in  the  same  way  as  the  judge  of  the  High  Court  of  Admiralty  is  now  assisted 
by  nautical  assessors  (n). 


(/7)  P.  241. 

(A)  P.  240,  n.  (<?). 

(0  Pp.  241,  n.  (0,  244,  n.  («). 

(jfe)  P.  398. 

(0  Pp.  400,  401. 


(w)  Pp.  150,  464.  This  section  is 
repealed,  with  savings,  by  the  Statute  Law 
Revision  Act,  1893  (56  Vict  c  14).  See 
also  R.  S.  C,  1883,  Order  LXV.,  rule  1. 

Oi)  P.  556. 
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11.  In  any  such  Admiralty  cause  as  last  aforesaid  it  shall  be  lawful  for  the- 
judge  of  the  Coiinty  Court,  li  he  think  fit,  and  he  shall,  upon  request  of  either 
party,  summon  to  his  assistance  in  such  manner  as  general  orders  shall  direct 
two  nautical  assessors,  and  such  nautical  assessors  shall  attend  and  assist- 
accordingly  (o). 

12.  The  decree  of  the  County  Court  in  an  Admiralty  cause  shall  be  enforced 
against  the  person  or  persons  summoned  as  the  defendant  or  defendants  in  the 
same  manner  as  the  decrees  of  the  said  Court  are  enforced  in  ordinary  civit 
causes,  save  and  except  as  in  this  Act  otherwise  provided  (o). 

18.  The  judge  of  every  County  Court  having  Admiralty  jurisdiction  shall 
he€br  and  determine  Admiralty  causes  at  the  usual  Courts  held  within  his  juris- 
diction, or  at  special  Courts  to  be  held  by  him,  and  which  he  is  hereby  required 
to  hold  as  soon  as  may  be  after  he  shall  have  had  notice  of  an  Admiralty  cause 
having  arisen  within  the  jurisdiction  of  his  Court. 

14.  The  registrar  of  each  County  Court  having  Admiralty  jurisdiction  shall 
from  time  to  time  frame  a  Ust,  to  be  approved  by  the  judge  of  the  High  Couri^ 
of  Admiralty  before  whom  the  same  shall  be  laid  by  the  County  Coiut  judge,, 
and  without  whose  approval  it  shall  have  no  validity,  of  assessors,  of  persons 
of  nautical  skill  and  experience  residing  or  having  places  of  business  within  the 
district  of  the  County  Court,  to  act  as  assessors  in  that  Court,  and  shall  cause 
the  list  to  be  published  in  the  London  Oazette. 

15.  Every  person  named  in  the  list  of  assessors  so  framed  and  approved 
shall  attend  the  County  Court  under  such  circumstances,  and  in  such  rotation, 
and  subject  to  such  regulations,  and  shall  receive  such  fees  for  his  attendance, 
as  general  orders  shall  direct,  and  for  every  wilful  non-attendance  shall  be 
liaHe,  at  the  discretion  of  the  Court,  to  a  penalty  not  exceeding  five  pounds. 

16.  Every  assessor  ntimed  in  such  Hst  shall  hold  his  office  imtil  a  new  list  of 
assessors  shall  have  been  framed  and  approved  as  aforesaid,  or  until  he  shall 
resign  his  appointment. 

17.  The  registrars  of  the  County  Courts  shall  be  remimerated  for  their  duties- 
in  Admiralty  causes  by  receiving  for  their  own  use  such  fees  as  general  ordera 
shall  direct. 

18.  A  scale  of  costs  and  charges  in  Admiralty  causes  in  the  County  Courts 
shall  be  prescribed  by  general  orders  (p), 

19.  The  registrar  of  a'Covmty  Court  shall  have  power  to  administer  oaths  in 
relation  to  any  Admirsilty  cause  in  a  County  Court ;  and  any  person  who  shall 
wilfully  depose  or  affirm  falsely  before  the  registrar  in  any  Admiralty  cause 
shall  be  deemed  to  be  guilty  of  perjury,  and  shcdl  be  liable  to  all  the  pains  and 
penalties  attaching  to  wilful  and  corrupt  perjury  (q). 

20.  Evidence  taken  in  any  Admiralty  cause  before  the  registrar  of  a  County 
Court,  as  the  judge  of  a  County  Court  or  general  orders  shall  direct,  shall  be 
received  as  evidence  in  any  other  County  Court,  saving  all  just  exceptions  ; 
and  the  registrar  of  any  County  Court  shfdl,  for  the  purpose  of  the  examination 
of  any  witnesses  within  the  district  of  that  Court,  have  all  and  the  like  powers- 
and  authorities  of  an  examiner  of  the  High  Court  of  Admiralty  of  England, 
and  evidence  taken  by  him  in  that  capacity  shall  be  received  as  evidence  in  the 
High  Court  of  Admiralty  of  England,  saving  all  just  exceptions  (r). 

21.  Proceedings  in  an  Admiralty  cause  shall  be  conomenced — 

(1.)  In  the  County  Court  having  Admiralty  jurisdiction  within  the  district  of 
which  the  vessel  or  property  to  wluch  the  cause  relates  is  at  the 
commencement  of  the  proceedings : 

(2.)  If  the  foregoing  rule  be  not  applicable,  then  in.  the  County  Court  having 
Admiralty  jurisdiction  in  the  district  in  which  the  owner  of  the  vessel 
or  property  to  which  the  cause  relates,  or  his  agent  in  England,  resides, 
or  if  such  owner  or  agent  does  not  reside  within  any  such  district,  then 
in  the  County  Court  having  Admiralty  jurisdiction  the  district  whereof 
is  nearest  to  the  place  where  such  owner  or  agent  resides : 

(8.)  If  for  any  reason  the  last  foregoing  rule  is  not  applicable  or  cannot  be 
acted  on,  then  in  such  County  Court  having  Adncoralty  jurisdiction  aa 
general  orders  direct : 

(4.)  In  any  case  in  the  County  Court  or  one  of  the  County  Courts  having^ 
Admiralty  jurisdiction  in  which  the  parties  by  a  memorandum,  signed 


{fl)  P.  566. 
(p)  P.  558. 


% 


)  P.  656,  n.  (w). 
r)  Pp.  426,  556. 
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by  them  or  by  their  attorneys  or  agents,  agree  shall  have  jurisdiction  in   Limitation 
the  cause  (a).  of  arrest. 

22.  In  an  Admiralty  cause  in  a  Coimty  Court  if  evidence  be  given  to  the 
satisfaction  of  the  judge,  or  in  his  absence  the  registrar  of  the  Gomii,  that  it  is 
probable  that  the  vessel  or  property  to  which  the  cause  relates  will  be  removed 
out  of  the  jurisdiction  of  the  Court  before  the  plaintifTs  claim  is  satisfied,  it 
shall  be  lawful  for  the  said  judge,  or  in  his  absence  for  the  registrar,  to  issue  a 
warrant  for  the  arrest  and  detention  of  the  said  vessel  or  property,  unless  or 
until  bail  to  the  amount  of  the  claim  made  in  such  cause,  and  to  the  reasonable 
costs  of  the  plaintiff  in  such  cause,  be  entered  into  and  perfected,  according  to 
general  orders,  by  or  on  behalf  of  the  owner  of  the  vessel  or  property  or  his 
agent,  or  other  the  defendant  in  such  cause ;  and.  except  as  in  this  section 
expressly  provided,  there  shall  be  no  arrest  or  detention  of  a  vessel  or  property 
in  an  Amniralty  cause  in  a  County  Court  otherwise  than  in  execution  (o). 

28.  For  the  execution  of  any  decree  or  order  of  a  County  Court  in  an  Power  to 
Admiralty  cause  the  Court  may  order,  and  the  registrar  on  such  order  may  seal  issue  process, 
and  issue,  and  any  officer  of  any  County  Coiurt  may  execute,  process  according 
to  general  orders ;  provided  that  where  under  such  process  a  vessel  or  property 
would  or  might  be  sold,  then,  if  the  owner  of  the  vessel  or  property  desires  that 
the  sale  should  be  conducted  in  the  High  Court  of  Admiralty  instead  of  in  the 
County  Court,  he  shall  be  entitled,  on  security  for  costs  being  first  given,  and 
subject  and  according  to  such  other  provisions  as  general  orders  direct,  to  obtain 
an  order  of  the  County  Court  for  transfer  of  the  proceedings  for  sale,  with  or 
without  (as  the  judge  of  the  County  Court  thinks  fit)  the  transfer  of  the  subsequent 
proceedings  in  the  cause,  to  the  High  Court  of  Admiralty,  which  Court  shall  have 
jurisdiction  and  all  powers  and  authorities  relating  thereto  accordingly  (c). 

24.  Such  decrees  and  orders  of  County  Courts  in  Admiralty  causes  as   Registration 
general  orders  shall  direct  shall  be  registered  with  the  registrar  of  County  of  decrees 
Court  judgments  in  London  in  such  manner  as  general  orders  shall  direct.  and  orders. 

25.  The  Court  of  Passage  of  the  borough  of  Liverpool  shall,  upon  an  Order   CJoncurrent 
in  Council  being  made  which  shall  appoint  the  County  Court  of  Lancashire  jurisdiction 
holden  at  Liverpool  to  have  Admiralty  jurisdiction,  have  the  like  jurisdiction,  of  the  Court 
powers,  and  authorities  as  by  that  Order  are  conferred  on  the  said  County  Court ;  of  Passage, 
but  nothing  herein  shall  be  deemed  to  enlarge  the  area  over  which  the  jurisdiction 

of  the  Court  of  Passage  extends,  or  to  alter  the  rules  and  regulations  for  holding 
the  said  Court,  or  to  take  away  or  restrict  any  jurisdiction,  power,  or  authority 
already  vested  in  that  Court ;  and  fees  received  in  that  Court  under  this  Act 
shall  be  dealt  with  as  fees  received  in  that  Court  under  its  ordinary  jurisdiction  {d). 

26.  An  appeal  may  be  made  to  the  High  Court  of  Admiralty  of  England   Appeal  to 
from  a  final  decree  or  order  of  a  County  Court  in  an  Admiralty  cause,  and,  by  Court  of 
permission  of  the  judge  of  the  County  Court,  from  any  interlocutory  decree  or  Admiralty, 
order  therein,  on  security  for  costs  being  first  given,  and  subject  to  such  other 
provisions  as  general  orders  shall  direct  (e), 

27.  No  appeal  shall  be  allowed  unless  the  instrument  of  appeal  is  lodged  in   Time  for 
the  registry  of  the  High  Court  of  Admiralty  within  ten  days  from  the  date  of   appeal, 
the  decree  or  order  appealed  from,   but  the  judge  of  the  High   Court  of 
Admiralty  of  England  may,  on  sufficient  cause  being  shown  to  his  satisfaction 

for  such  omission,  allow  an  appeal  to  be  prosecuted,  notwithstanding  that 
the  instrument  of  appeal  has  not  been  lodged  within  that  time  (/). 

28.  No  appeal  shall  be  allowed  if,  before  the  decree  or  order  is  msule,  the  parties  Agreement 
shall  have  agreed  by  a  memorandmn  signed  by  them,  or  by  their  attorneys  or  not  to  appeal, 
agents,  that  the  decree  or  order  shall  be  final ;  and  any  such  agreement  need 

not  be  stamped,  except  in  respect  of  any  fee  imposed  by  general  orders  (e). 

29.  There  shall  be  no  appeal  froTn  a  decree  or  order  of  tlie  High  Court  of  As  to  appeals 
Admiralty  of  Engla/nd  niade  on  appeal  from  a   Cov/nty   Courts   except  by  to  the  Queen 
express  permission  of  the  judge  of  the  High  Court  of  AdmnxroMy,  ^^  Council. 

\This  section  is  repealed  by  the  County  Courts  Act^  1876  (88  dt  89  Vict, 
c.  50),  s.  12,  a/nd  schedule^ 

30.  On  an  appeal  under  this  Act,  when  the  appellant  is  unsuccessful,  he  shall  Costs  of 
pay  the  costs  of  the  appeal,  unless  the  Appellate  Court  shall  otherwise  direct  {g).  appeal. 

31.  No  appeal  shall  be  allowed  unless  the  amount  decreed  or  ordered  to  be  No  appeal 
due  exceeds  the  sum  of  fifty  pounds  (e).  unless  amount 

(a)  P.  245.  (J)  P.  557.  (r)  P.  402.  exceeds  50^. 

id)  P.  246.  (/)  Pp.  517.  619,  520.  (/)  P.  520. 

O)  P.  525. 
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82.  On  an  appeal  under  this  Act,  the  judge  of  the  High  Court  of  Admiralty, 
if  it  appears  to  him  expedient  that  any  sale  decreed  or  ordered  to  be  made  of 
the  vessel  or  property  to  which  the  cause  relates  should  be  conducted  in  the 
High  Court  of  Admiralty  instead  of  in  the  County  Court  from  which  the  appeal 
is  brought,  may  direct  the  transfer  of  the  proceedings  for  sale,  with  or  without 
the  transfer  of  the  subsequent  proceedings  in  the  cause,  to  the  High  Court  of 
Admiralty,  which  Court  shall  have  jurisdiction,  and  all  powers  and  authorities 
relating  thereto  accordingly  (h). 

83.  In  all  cases  which  shall  arise  within  the  jurisdiction  of  the  Cinque  Ports 
as  defined  by  the  Act  first  and  second  George  the  Fourth,  chapter  seventy- six, 
section  eighteen,  causes  may  be  transferred  by  the  County  Court  and  appeals 
made  to  the  Court  of  Admiralty  of  the  Cinque  Ports  in  lieu  of  the  High  Court 
of  Admiralty ;  and  in  the  ca«e  of  appeals  the  instrument  of  appeal  shall  be 
lodged  in  the  registry  of  the  Cinque  Ports,  and  the  same  discretion  vested  in 
the  judge  official  and  conunissary  of  the  said  Cinque  Ports  Court  as  is  by  this 
Act  vested  in  the  judge  of  the  High  Court  of  Admiralty  (t). 

84.  This  Act  shall  be  read  as  one  Act  with  so  much  of  the  County  Courts 
Act,  1846,  and  the  Acts  amending  or  extending  the  same,  as  is  now  in  force. 

85.  General  orders  shall  be  from  time  to  time  made  under  this  Act  for  the 
piurposes  in  this  Act  directed,  and  for  regulating  the  practice  and  procedure  of 
the  Admiralty  jurisdiction  of  the  County  Courts,  the  forms  of  processes  and 
proceedings  therein  or  issuing  therefrom,  €Lnd  the  days  €Lnd  places  of  sittings 
for  Admiralty  causes,  the  duties  of  the  judges  and  officers  thereof,  and  the  fees 
to  be  taken  therein  (k). 

86.  General  orders  under  this  Act  shfidl  be  made  by  the  Lord  Chancellor, 
with  the  advice  and  assistance  of  the  judge  of  the  High  Coiuii  of  Admiralty  of 
England,  and,  as  far  as  they  relate  to  fees,  or  to  the  receipt  and  expenditure  of 
and  accounting  for  money,  with  the  approval  of  the  Treasury  {k). 
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THE   COUNTY  COURTS  ADMIRALTY  JURISDICTION 

AMENDMENT    ACT,    1869. 

82  &  88  VICT.  c.  51. 

An  Act  to  amend  the  County  Courts  (Admiralty  Jurisdiction)  Act,  1868,  and  to 

give  Jurisdiction  in  certain  Maritime  Causes. 

[2nd  August,  I860.] 

1.  This  Act  may  be  cited  as  the  County  Courts  Admiralty  Jurisdiction 
Amendment  Act,  1869,  and  shall  be  read  and  interpreted  as  one  Act  with  the 
County  Courts  Admiralty  Jurisdiction  Act,  1868  (Z). 

2.  Any  County  Court  appointed  or  to  be  appointed  to  have  Admiralty  juris- 
diction shall  have  jurisdiction,  and  all  powers  and  authorities  relating  thereto, 
to  try  and  determine  the  following  causes : 

(1.)  As  to  any  claim  arising  out  of  any  agreement  made  in  relation  to  the  use 
or  hire  of  any  ship,  or  in  relation  to  the  carriage  of  goods  in  any  ship, 
and  also  as  to  any  claim  in  tort  in  respect  of  goods  carried  in  any  ship, 
provided  the  amount  claimed  does  not  exceed  three  hundred  pounds : 

(2.)  As  to  any  cause  in  respect  of  any  such  claim  or  claims  as  aforesaid,  but 
in  which  the  amount  claimed  is  beyond  the  amount  limited  as  above 
mentioned,  when  the  parties  agree,  by  a  memorandum  signed  by  them  or 
by  their  attorneys  or  agents,  that  any  County  Court  having  Admiralty 
jurisdiction,  and  specified  in  the  memorandum,  shall  have  jurisdiction  {m\ 

3.  The  jvuisdiction  conferred  by  this  Act  and  by  the  County  Courts  Admi- 
alty  Jurisdiction  Act,  1868,  may  be  exercised  either  by  proceedings  in  rem  or 
by  proceedings  inpersonwni, 

4.  The  third  section  of  the  County  Courts  Admiralty  Jiuisdiction  Act,  1868, 
shall  extend  and  apply  to  all  claims  for  damage  to  ships,  whether  by  collision 
or  otherwise,  when  tne  amount  claimed  does  not  exceed  three  hundred  pounds  (n). 

5.  In  any  Admiralty  or  maritime  cause  the  judge  may,  if  he  think  fit,  or  on 
the  request  of  either  party,  be  assisted  by  two  mercantile  assessors ;  and  all  the 
provisions  of  the  County  Courts  Admiralty  Jurisdiction  Act,  1868,  with  reference 


(/O  Pp.  400,  524. 
(It)  P.  658,  n.  (y). 
(w)  Pp.  243,  244. 


(i)  Pp.  146,  147,  397,  555,  n.  (6). 
(0  Pp.  242,  n.  (iw),  517,  n.  (A). 
(«)  Pp.  121,242. 
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to  nantical  assessors,  shall  apply  to  the  appointment,  approval,  summoning, 
and  remuneration  of  such  mercantile  assessors  (o). 

6.  The  assessor  of  the  Court  of  Passage  of  the  borough  of  Liverpool  shall  Power  of 

have  power  from  time  to  time  to  make  general  rules  and  orders  for  regulating  assessor  of 

the  practice  and  procedure  of  the  Admiralty  and  maritime  jurisdiction  in  the  Court  of 

said  Court,  and  for  other  purposes  mentioned  in  section  thirty-five  of  the  Passage  to 

County  Courts  Admiralty  Jurisdiction  Act,  1868 ;  and  any  general  rules  and  ^^^^  general 

orders  already  made  or  hereafter  to  be  made  by  the  said  assessor  for  any  of  the  ^^v®  * 

purposes  aforesaid  shall  be  of  full  force  and  effect  as  if  the  same  had  been  made  ^^  ^^' 
under  this  or  the  aforesaid  Act  (p). 


THE  LIVEEPOOL   ADMIEALTY  DI8TBICT  EEGISTEAR'S 

ACT,  1870. 

83  &  84  VICT.  c.  45. 

An  Act  for  establishing  a  District  Registrar  of  the  High  Coiurt  of  Admiralty  in 

England  and  Liverpool  (q), 

[Ut  August,  1870.] 

[This  Act  is  repealed,  tvith  numerous  savings,  by  the  Statute  Law  Bevision 
Act,  1888  (46  d  47  Vict.  c.  89).] 

Whbkras  a  large  proportion  of  the  entire  business  now  transacted  in  each  year 
before  the  High  Court  of  Admiralty  of  England  consists  of  su/its  arising  from 
the  port  of  Liverpool  : 

And  whereas  it  would  tend  to  increase  the  despatch  and  to  lessen  the  expense 
of  Admiralty  suits  if  a  registry  of  the  said  High  Court  of  Admiralty  were 
established  at  Liverpool  : SJivrt  title. 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Liverpool  Admiralty 
District  Registrar's  Act,  1870.  Power  to 

2.  There  sJiall  be  established  in  Liverpool  a  registry  of  the  High  Cov/rt  of  establish 
Admiralty,  amd  it  shall  be  lawful  for  Her  Majesty  from  timie  to  time  by  Order    Court  of 

in  Cowncil  to  fix  the  Umits  of  su^h  registry.  Admiralty  in 

3.  TJiere  shall  be  a  registrar  for  sach  district,  and  sv^h  clerks  amd  otiier  Liverpool, 
officers  as  the  judge  of  the  High  Court  of  Admiralty,  with  the  concurrence  of  Potoer  to 
the  Commissioners  of  Her  Majesty* s  Trea^sury,  shall  consider  necessary,  but  no  appoint 
such  registrar,  clerk  or  other  officer  shall  be  entitled  to  claim  any  compensation  registrar, 
in  case  his  office  shall  at  any  time  be  abolished.  clerks,  and 

4.  The  Liverpool  district  registrar  shall  be  appointed  by  the  judge,  with  tlie  officers, 
approval  of  the  Lord  High  Admiral  of  tlie  United  Kingdom  of  Great  Britain  B/'gistrar, 
and  Ireland  for  tlie  time  bevng,  or  of  the  Lords  Commvissioners  for  executing   clerks  and 
the  office  of  Lord  High  Admiral,  as  the  ca^e  may  be.     Such  clerks  amd  oth-er  other  officers 
officers  as  aforesaid  shall  be  appointed  by  the  judge.  to  he 

5.  The  Liverpool  district  registrar  and   such    clerks    and   other  officers  ffppointed  by 
as  aforesaid  may  respectively  be  rernoved  by   the  judge  for  inability  or  J^*"ff^' 
misheliaviour.  2o  liold  office 

6.  No  person  shall  be  appointed  Liverpool  district  registrar  unless  lie  shall  during  good 
have  been  impra^tice  as  an  advocate  or  barrister,  proctor,  attorney,  or  solicitor  belianour. 
for  a  period  of  ten  years.  Qualijication, 

7.  It  shall  not  be  lawful  for  the  Liverpool  district  registrar,  during  the   of  registrar, 
time  he  shall  hold  and  exercise  his  office,  either  directly  or  indirectly  by  Begitttrar  not 
himself,  his  partners,  clerk,  or  other  person,  to  practise  in  his  district  of  the   to  practise  as 
said  Court,  either  as  barrister  or  as  attorney  originally  retained  or  as  agent  attorney  in 
for  any  otiier  attorney,  nor  to  participate  in  any  costs  payable  to  any  attorney   his  district, 
in  respect  of  any  business  done  or  suit  or  matter  instituted  or  prosecuted  in 

the  district  registry ;  and  the  Liverpool  district  registrar  being  proved  to  the 
satisfaction  of  the  said  judge  of  the  Court  of  Admiralty  to  have  so  practised, 
or  to  have  participated  in  any  costs  as  aforesaid,  contrary  to  the  meaning  and 
intent  of  this  Act,  shall  be  deemed  to  have  committed  and  shall  be  punishable 
as  and  for  a  contempt  of  Court,  and  shall  be  liable  to  dismissal  from  his  office. 

(o)  V.  566.  (p)  See  p.  557.  (q)  Pp.  267,  n.  (*),  462. 
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8.  The  Liverpool  district  registrar  shall  have  and  exercise,  vn  respect  of  any 
matter  in  his  registry,  all  powers  Jteld  or  exercised  by  the  registrar  of  the 
High  Court  of  Admiralty  of  England,  by  virtue  of  this  or  of  any  former  Act 
or  rule  (r). 

9.  Any  suit  may  be  instituted, — 

1.  In  the  Lvoerpool  district  registry  when  the  ship  or  property  the  subject 

of  the  su/it  is  at  the  time  of  the  institution  of  the  suit  ivithin  the 
aistnrict  of  such  registry  : 

2.  Or  when  the  ovmer  or  owners  of  the  ship  or  property,  or  the  oumer  or 

owners  of  the  larger  number  of  shares  in  the  skip,  or  the  managing 

oumer,  or  ship's  husband,  reside  at  the  time  of  the  institution  of  the 

suit  tvithin  the  district  of  su^h  registry  : 
8.  Or  when  tlie  port  of  registry  of  the  ship  is  ivithin   the  district  of 

such  registry : 
4.  Or  when  the  parties  so  agree  by  a  inemorandum  signed  by  them  or  their 

attorneys  or  agents : 
Provided  always,  that  when  a  suit  lias  been  instituted  in  the  Liverpool  district 
registry,  no  furtlier  suit  shall  be  instituted  against  the  same  property  in  the 
principal  registry  without  leave  of  tJie  judge,  and  subject  to  such  tervhs  as  to 
costs  and  otherwise  as  he  may  direct. 

10.  An  appeal  may  be  made  to  the  High  Court  of  Admiralty  of  England 
from  a  final  decree  or  order  of  the  Liverpool  district  registrar  and  by 
permission  of  the  Liverpool  district  registrar  or  of  tlie  judge  from  any  inter- 
locutory decree  or  order  therein^  on  security  for  costs  being  first  given,  and 
subject  to  such  other  provision  as  general  orders  shall  direct. 

11.  On  tlie  trial  of  any  Admiralty  cause  subsisting  in  tlie  Liverpool  district 
registry,  before  the  registrar  of  such  district,  it  shall  be  lawful  for  such 
registrar,  if  he  shall  think  fit,  and  lie  shall,  upon  the  request  of  eitlier  party, 
sum,7non  to  his  assistance,  in  such  manner  as  general  orders  shall  direct,  ttoo 
nautical  assessors,  and  such  nautical  assessors  shall  attend  and  assist 
accordingly. 

12.  The  Liverpool  district  registrar  sliall  from  time  to  time  frame  a  list  of 
persons  of  nautical  skill  and  experience,  residing  or  having  places  of  business 
ufithin  the  district,  to  act  as  assessors  in  that  district,  to  be  approved  by  the 
judge,  before  whom  the  same  shall  be  laid  by  the  Liverpool  district  registrar, 
and  without  wliose  approval  it  shall  liave  no  validity,  and  shall  cause  the  list, 
when  so  approved,  to  be  published  in  tlie  London  Gazette,  and  in  at  least  one 
Liverpool  newspaper. 

13.  Any  party  to  a  suit  or  to  an  appeal,  at  any  stage  of  such  suit  or  appeal, 
"may,  by  the  leave  of  the  Court  and  subject  to  such  terms  as  to  costs  or 
otherwise  as  the  Court  may  direct,  remove  any  such  suit  instituted  or  any 
such  appeal  pending  in  the  principal  registry  to  the  Liverpool  district  registry, 
and  any  suit  instituted  or  appeal  pending  in  the  Liverpool  district  reg%stry  to 
the  principal  registry. 

14.  A  scale  of  costs  aiid  charges  in  Admiralty  causes  in  the  Liverpool 
district  registry,  and  of  fees  to  be  taken  in  the  Liverpool  district  registry, 
shall  be  prescribed  by  general  orders  (a). 

15.  All  fees  received  in  the  Liverpool  district  registry  shall  be  applied  in 
the  first  instance  in  the  payment  of  such  office  expenses  and  salaries  of  the 
clerks  employed  tlierein,  and  in  payment  to  the  registrar  of  such  remuneration 
in  Ueu  of  salary  as  may  be  determined  by  general  orders  ;  and  all  such  fees 
shall  be  accounted  for  by  the  Liverpool  district  registrar,  and  the  surplus,  if 
am,y,  paid  over  by  him  to  the  Commissioners  of  Her  Majesty^ s  Treasury  at  such 
period  and  in  su^h  manner  as  the  Commissioners  ma/y  direct. 

16.  General  orders  sliall  be  from  time  to  time  made  under  this  Act  for  the 
purposes  in  this  Act  directed,  and  for  regulating  the  practice  and  procedure 
in  the  Liverpool  district  registry,  the  duties  of  the  registrar  and  officers 
thereof,  and  the  fees  to  be  taken  therein. 

17.  General  orders  under  this  Act  shall  be  made  by  the  judge  of  the  High 
Court  of  Admiralty  of  England,  subject  to  the  approval  of  Her  Majesty^s 
Treasury,  in  all  matters  relating  to  the  number  of  officers  of  or  persons 
employed  in  the  Liverpool  district  registry,  their  salaries  or  emoluments,  and 
to  the  scale  of  fees  to  be  taken  at  the  said  registry. 


(r)  P.  452,  n.  (/).  (x)  See  Regulae  Generales,  L.  R.  3  A.  &  E.  619. 
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18.  If  at  any  time  9uch  salaries  or  erriolumenUt  are  paid  out  of  moneys  Iffularle* 
provided  by  Parliament^  tlie  Lord   Cha/nceUar  and  the  said  Commissioners  p^'d Jfy 
may  direct  that  the  fees  shall  be  collected  by  means  of  stamps,  under  the  P^fl'^ifi^ 
provisions  of  the  Public  Offices  Fees  Act,  1866.  v^U^dh^ 

19.  Nothing  in  this  Act  contained  shall  in  any  way  abridge  or  lessen  the  '!'       J    ^ 
power  of  the  registrar  of  the  High  Court  of  Admiralty  in  Englamd  tvithin  the     .!     ' . 
district  of  the  Liverpool  registry,  hd^ 

jnmer  of 
regiiftrar  of 
High  Gmrt 

THE    FOREIGN    ENLISTMENT    ACT,    1870.  of  AdmWaUy. 

88  &  84  VICT.  c.  90. 

An  Act  to  regulate  the  conduct  of  Her  Majesty's  Subjects  during  the  existence 
of  hostilities  between  foreign  states  with  which  Her  Majesty  is  at  peace. 

[9th  August,  1870.] 

Whereas  it  is  expedient  to  make  provision  for  the  regulation  of  the  conduct  of 
Her  Majesty's  subjects  during  the  existence  of  hostilities  between  foreign  states 
with  which  Her  Majesty  is  at  peace  : 

Preliminary, 

1.  This  Act  may  be  cited  for  all  purposes  as  **  The  Foreign  Enlistment  Act,  Short  title 
1870."  of  Act. 

2.  This  Act  shall  extend  to  all  the  dominions  of  Her  Majesty,  including  the  .     ,.    ^. 
adjacent  territorial  waters.  ^f^i  ^ 

8.  This  Act  shall  come  into  operation  in  the  United  Kingdom  immediately  ^     ^  ' 
on  the  passing  thereof,  and  shall  be  proclaimed  in  every  British  possession  by   Commeiice- 
the  governor  thereof  as  soon  as  may  be  after  he  receives  notice  of  this  Act,  and  "^^"^  ^^  ^^'* 
shall  come  into  operation  in  that  British  possession  on  the  day  of  such  pro- 
clamation, and  the  time  at  which  this  Act  comes  into  operation  in  any  place  is, 
as  respects  such  place,  in  this  Act  referred  to  as  the  commencement  of  this  Act. 

♦  *♦♦♦♦ 
niegal  Shipbuilding  a/nd  Illegal  Expeditions, 

8.  If  any  person  within  Her  Majesty's  dominions,  without  the  license  of  Her   Penalty  on 
Majesty,  does  any  of  the  following  acts ;  that  is  to  say, —  illegal  ship- 

(1.)  Builds  or  agrees  to  build,  or  causes  to  be  built  any  ship  with  intent  or  building  and 
knowledge,  or  having  reasonable  cause  to  believe  that  the  same  shall  or  illegal  ex- 
will  be  employed  in  the  military  or  naval  service  of  any  foreign  state  at  peditions. 
war  with  any  friendly  state  :  or 

(2.)  Issues  or  delivers  any  commission  for  any  ship  with  intent  or  knowledge, 
or  having  reasonable  cause  to  believe  that  the  same  shall  or  will  be 
employed  in  the  military  or  naval  service  of  any  foreign  state  at  war 
with  any  friendly  state :  or 

(3.)  Equips  any  ship  with  intent  or  knowledge,  or  having  reasonable  cause  to 
believe  that  the  same  shall  or  will  be  employed  in  the  military  or  naval 
service  of  any  foreign  state  at  war  with  any  friendly  state  :  or 

(4.)  Despatches,  or  causes  or  allows  to  be  despatched,  any  ship  with  intent 

or  knowledge,  or  having  reasonable  cause  to  believe  that  the  same  shall 

or  will  be  employed  in  the  iniUtary  or  naval  service  of  any  foreign  state 

at  war  with  any  friendly  state  {t) : 

Such  person  shall  be  deemed  to  have  committed  an  offence  against  this  Act,  and 

the  following  consequences  shall  ensue : 

♦  ♦♦♦♦# 

(2.)  The  ship  in  respect  of  which  any  such  offence  is  committed,  and  her 

equipment,  shall  be  forfeited  to  Her  Majesty : 

Provided  that  a  person  building,  causing  to  be  built,  or  equipping  a  ship  in  any 

of  the  cases  aforesaid,  in  pursuance  of  a  contract  made  before  the  commencement 

of  such  war  as  aforesaid,  shall  not  be  liable  to  any  of  the  penalties  imposed  by 

(0  P.  226. 
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this  section  in  respect  of  such  building  or  equipping  if  he  satisfies  the  conditions 
following;  (that  is  to  say,) 

(1.)  If  forthwith  upon  a  proclamation  of  neutredity  being  issued  by  Her 

Majesty  he  gives  notice  to  the  Secretary  of  State  that  he  is  so  buUding, 

causing  to  be  built,  or  equipping  such  ship,  and  furnishes  such  pajrti- 

culars  of  the  contract  and  of  any  matters  relating  to,  or  done,  or  to  be 

done  under  the  contract  as  may  be  required  by  the  Secretary  of  Sta^ : 

(2.)  If  he  gives  such  security,  and  takes  and  permits  to  be  taken  such  other 

measures,  if  any,  as  the  Secretary  of  State  may  prescribe  for  ensuring 

that  such  ship  shall  not  be  despatched,  delivered,  or  removed  without 

the  license  of  Her  Majesty  until  tne  termination  of  such  war  as  aforesaid. 

9.  Where  any  ship  is  built  by  order  of  or  on  behalf  of  any  foreign  state  when 

at  war  with  a  £rien<Uy  state,  or  is  delivered  to  or  to  the  order  of  such  foreign 

state,  or  any  person  who  to  the  knowledge  of  the  person  building  is  an  agent  of 

such  foreign  state,  or  is  paid  for  by  such  foreign  state  or  such  agent,  and  is 

employed  in  the  military  or  naval  service  of  such  foreign  state,  such  ship  shall, 

until  the  contrary  is  proved,  be  deemed  to  have  been  built  with  a  view  to  being 

so  employed,  and  the  burden  shall  lie  on  the  builder  of  such  ship  of  pro^Hng  that 

he  did  not  know  that  the  ship  was  intended  to  be  so  employed  in  the  military  or 

naval  service  of  such  foreign  state  (m). 


Penalty  on 

fitting  oat 

naval  or 

military 

expeditions 

without 

license. 


11.  If  any  person  within  the  limits  of  Her  Majesty's  dominions,  and  without 
the  license  of  Her  Majesty, — 

Prepares  or  fits  out  any  naval  or  miUtary  expedition  to  proceed  against  the 
dominions  of  any  friendly  state,  the  following  consequences  shall  ensue  {x) : 

♦  ♦♦♦♦♦ 

(2.)  All  ships,  and  their  equipments,  and  all  arms  and  mimitions  of  war,  used 
in  or  forming  part  of  such  expedition,  shall  be  forfeited  to  Her  Majesty. 


Illegal  prize 
brought  into 
British  ports 
restored. 


License  by 
Her  Majesty 
how  granted. 


Illegal  Prize, 

14.  If  during  the  continuance  of  any  war  in  which  Her  Majesty  may  be 
neutral,  any  ship,  goods,  or  merchandize  captured  as  prize  of  war  within  the 
territorial  juris<£ction  of  Her  Majesty,  in  violation  of  the  neutraUty  of  this 
realm,  or  captured  by  any  ship  which  may  have  been  built,  equipped,  commis- 
sioned, or  despatched,  or  the  force  of  which  may  have  been  augmented,  contrary 
to  the  provisions  of  this  Act,  are  brought  within  the  limits  of  Her  Majest^^'s 
dominions  by  the  captor,  or  any  agent  of  the  captor,  or  by  any  person  having 
come  into  possession  thereof  with  knowledge  that  the  same  was  prize  of  war  so 
captured  as  aforesaid,  it  shall  be  lawful  for  the  original  owner  of  such  prize,  or 
his  agent  or  for  any  person  authorized  in  that  beh^  by  the  government  of  the 
foreign  state  to  which  such  owner  belongs,  to  make  appHcation  to  the  Court  of 
Adnuralty  for  seizure  and  detention  of  such  prize,  and  the  Court  shall,  on  due 
proof  of  the  facts,  order  such  prize  to  be  restored. 

Every  such  order  shall  be  executed  and  csuried  into  effect  in  the  same 
manner,  and  subject  to  the  same  right  of  appeal  as  in  case  of  any  order  made 
in  the  exercise  of  the  ordinary  jurisdiction  of  such  Court ;  and  in  the  meantime 
and  until  a  final  order  has  been  made  on  such  application  the  Court  shall  have 
power  to  make  all  such  provisional  and  other  orders  as  to  the  care  or  custody  of 
such  captured  ship,  goods,  or  merchandize,  and  (if  the  same  be  of  perishable 
nature,  or  incurring  risk  of  deterioration)  for  the  sale  thereof,  and  with  respect 
to  the  deposit  or  investment  of  the  proceeds  of  any  such  sale,  as  may  be  made 
by  such  Court  in  the  exercise  of  its  ordinary  jurisdiction  (y). 

General  Provision, 

15.  For  the  purposes  of  this  Act,  a  license  by  Her  Majesty  shall  be  imder 
the  sign  manual  of  Her  Majesty,  or  be  signified  by  Order  in  Council  or  by 
proclamation  of  Her  Majesty. 


(?/)  P.  227,  n.  (n). 


(4-)  P.  228. 
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Legal  Procedure, 

****** 

19.  All  proceedings  for  the  condemnation  and  forfeiture  of  a  ship,  or  ship  and  Jurisdiction 
equipment,  or  arms  and  munitions  of  war,  in  pursuance  of  this  Act  shall  require  in  respect  of 
the  sanction  of  the  Secretary  of  State  or  such  chief  executive  authority  as  is  in  forfeiture  of 
this  Act  mentioned,  and  shall  be  had  in  the  Court  of  Admiralty,  and  not  in  any  ships  for 
other  Court ;  and  the  Court  of  AdmircJty  shall,  in  addition  to  any  power  given  ^"^pc^ 

to  the  Court  by  this  Act,  have  in  respect  of  any  ship  or  other  matter  brought  *^"^      ^  • 
before  it  in  pursuance  of  this  Act  all  powers  which  it  has  in  the  case  of  a 
ship  or  matter  brought  before  it  in  the  exercise  of  its  ordinary  jurisdiction  [z), 

20.  Where  any  offence  against  this  Act  has  been  committed  by  any  person  Hegula- 
by  reason  whereof  a  ship,  or  ship  and  equipment,  or  arms  and  mimitions  of  Uons  as  to 
war,  has  or  have  become  liable  to  forfeiture,  proceedings  may  be  instituted  con-  proceedings 
temporaneously  or  not,  as  may  be  thought  fit,  against  the  offender  in  any  Court  against  the 
having  jurisdiction  of  the  offence,  and  against  the  ship,  or  ship  and  equipment,  offender  and 
or  arms  and  munitions  of  war,  for  the  forfeiture  in  the  Court  of  Admiralty ;  but  against  the 
it  shall  not  be  necessary  to  take  proceedings  against  the  offender  because  pro-  ship* 
ceedings  are  instituted  for  the  forfeiture,  or  to  take  proceedings  for  the  forfeiture 

because  proceedings  are  taken  against  the  offender  (a). 

21.  The  following  officers,  that  is  to  say,  OflScers 
(1.)  Any  officer  of  customs  in  the  United  Kingdom,  subject  nevertheless  to   authorized 

any  special  or  general  instructions  from  the  Commissioners  of  Customs  to  seize 

or  any  officer  of  the  Board  of  Trade,  subject  nevertheless  to  any  special  offending 

or  general  instructions  from  the  Board  of  Trade  ;  ships. 

(2.)  Any  officer  of  customs  or  public  officer  in  any  British  possession,  subject 

nevertheless  to  any  special  or  general  instructions  from  the  governor  of 

such  possession ; 
(8.)  Any  commissioned  officer  on  full  pay  in  the  military  service  of  the  Crown, 

subject  nevertheless  to  any  special  or  general  instructions  from   his 

commanding  officer; 
(4.)  Any  commissioned  officer  on  full  pay  in  the  naval  service  of  the  Crown, 

subject  nevertheless  to  any  specisJ  or  general  instructions  from  the 

Admiralty  or  his  superior  officer, 
may  seize  or  detain  any  ship  liable  to  be  seized  or  detained  in  pursuance  of  this  Act, 
and  such  officers  are  in  this  Act  referred  to  as  the  **  local  authority  " ;  but  nothing 
in  this  Act  contained  shall  derogate  from  the  power  of  the  Court  of  Admiralty  to 
direct  any  ship  to  be  seized  or  detained  by  any  officer  by  whom  such  Court  may 
have  power  under  its  ordinary  jurisdiction  to  direct  a  ship  to  be  seized  or  detained (6). 

22.  Any  officer  authorized  to  seize  or  detain  any  ship  in  respect  of  any   powers  of 
offence  against  this  Act  may,  for  the  purpose  of  enforcing  such  seizure  or  officers 
detention,  call  to  his  aid  any  constable  or  officers  of  poUce,  or  any  officers  of   authorized 
Her  Majesty's  army  or  navy  or  marines,  or  any  excise  officers  or  officers  of  to  seize 
customs,   or    any  harbour-master    or    dock-master,    or    anv  officers    having  ships, 
authority  by  law  to  make  seizures  of  ships,  and  may  put  on  board  any  ship  so 

seized  or  detained  any  one  or  more  of  such  officers  to  take  charge  of  the  same, 
and  to  enforce  the  pro^isions  of  this  Act,  and  any  officer  seizing  or  detaining 
any  ship  under  this  Act  may  use  force,  if  necessarj',  for  the  punpose  of  enforcing 
seizure  or  detention,  and  if  any  person  is  killed  or  maimed  by  reason  of  his 
resisting  such  officer  in  the  execution  of  his  duties,  or  any  person  acting  imder 
his  orders,  such  officer  so  seizing  or  detaining  the  ship,  or  other  person,  shall  be 
freely  and  fully  indenmified  as  well  against  the  Queen's  Majesty,  her  heirs  and 
successors,  as  against  all  persons  so  lolled,  maimed,  or  hurt  {b), 

23.  If  the  Secretary  of  State  or  the  chief  executive  authority  is  satisfied  that   Special 
there  is  a  reasonable  and  probable  cause  for  beHeving  that  a  ship  within  Her  power  of 
Majesty's  dominions  has  been  or  is  being  built,  commissioned,  or  equipped   Secretary 
contrary  to  this  Act,  and  is  about  to  be  taken  beyond  the  limits  of  such   of  State  or 
dominions,  or  that  a  ship  is  about  to  be  despatched  contrary  to  this  Act,  such   ^?*^  ^h'^'t 
Secretary  of  State  or  chief  executive  authority  shall  have  power  to  issue  a  *!7He^in*^'^^  ^ 
warrant  stating  that  there  is  reasonable  and  probable  cause  for  beHeving  as  ^^^ 
afores£dd,  and  upon  such  warrant  the  local  authority  shall  have  power  to  seize 

and  search  such  ship,  and  to  detain  the  same  until  it  has  been  either  condenmed 
or  released  by  process  of  law,  or  in  manner  herein-after  mentioned. 

(:)  P.  225.  (a)  P.  227,  n.  (»).  {h)  P.  229. 
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The  owner  of  the  ship  so  detained,  or  his  agent,  may  apply  to  the  Court  of 
Admiralty  for  its  release,  and  the  Court  shall  as  soon  as  possible  put  the  matter  of 
such  seizure  and  detention  in  course  of  trial  between  the  appUcant  and  the  Crown. 

If  the  applicant  establish  to  the  satisfaction  of  the  Court  that  the  ship  was 
not  and  is  not  being  built,  commissioned,  or  equipped  or  intended  to  be 
despatched  contrary  to  this  Act,  the  ship  shfiJl  be  released  and  restored. 

If  the  applicant  fail  to  establish  to  the  satisfaction  of  the  Court  that  the  ship 
was  not  and  is  not  being  built,  commissioned,  or  equipped,  or  intended  to  be 
despatched  contrary  to  this  Act,  then  the  ship  shall  be  det€uned  till  released  by 
order  of  the  Secretary  of  State  or  chief  executive  authority. 

The  Court  may  in  cases  where  no  proceedings  are  pen£ng  for  its  condemna- 
tion release  any  ship  detained  under  this  section  on  the  owner  giving  security 
to  the  satisfaction  of  the  Court  that  the  ship  shall  not  be  employed  contrary  to 
this  Act,  notwithstanding  that  the  applicant  may  have  failed  to  establish  to  the 
satisfaction  of  the  Court  that  the  ship  was  not  and  is  not  being  built,  conmois- 
sioned,  or  intended  to  be  despatched  contrarv  to  this  Act.  &e  Secretary  of 
State  or  the  chief  executive  authority  may  lixewise  release  any  ship  detained 
under  this  section  on  the  owner  giving  security  to  the  sati^action  of  such 
Secretskry  of  State  or  chief  executive  authority  that  the  ship  shall  not  be 
employed  contrary  to  this  Act,  or  may  release  the  ship  without  such  security  if 
the  Secretary  of  State  or  chief  executive  authority  think  fit  so  to  release 
the  same. 

If  the  Court  be  of  opinion  that  there  was  not  reasonable  and  probable  cause 
for  the  detention,  and  if  no  such  cause  appear  in  the  course  of  the  proceedings, 
the  Court  shall  have  power  to  declare  that  the  owner  is  to  be  indemnified  oy 
the  payment  of  costs  and  damages  in  respect  of  the  detention,  the  amount 
thereof  to  be  assessed  by  the  Court,  and  any  amount  so  assessed  shall  be  pay- 
able by  the  Commissioners  of  the  Treasury  out  of  any  moneys  legally  applicable 
for  that  purpose.  The  Court  of  Admiralty  shall  also  have  power  to  make  a  like 
order  for  the  indemnity  of  the  owner,  on  the  application  of  such  owner  to  the 
Court,  in  a  summary  way,  in  cases  where  the  ship  is  released  b^'  the  order  of 
the  Secretajry  of  State  or  the  chief  executive  authority,  before  any  application 
is  made  by  the  owner  or  his  agent  to  the  Court  for  such  release. 

Nothing  in  this  section  contained  shall  affect  any  proceedings  instituted  or  to 
be  instituted  for  the  condemnation  of  any  ship  detained  imder  this  section 
where  such  ship  is  liable  to  forfeiture,  subject  to  this  provision,  that  if  such  ship 
is  restored  in  pursuance  of  this  section  all  proceedings  for  such  condemnation 
shall  be  stayed ;  and  where  the  Court  declares  that  the  owner  is  to  be  indemnified 
by  the  payment  of  costs  and  damages  for  the  detainer,  all  costs,  charges,  and 
expenses  incurred  by  such  owner  in  or  about  any  proceedings  for  the  condem- 
nation of  such  ship  shall  be  culded  to  the  costs  and  damages  payable  to  him  in 
respect  of  the  detention  of  the  ship. 

Nothing  in  this  section  contained  shall  apply  to  any  foreign  non-commissioned 

ship  despatched  from  any  part  of  Her  Majesty's  dominions  after  having  come 

within  them  under  stress  of  weather  or  in  the  course  of  a  peaceful  voyage,  and 

upon  which  ship  no  fitting  out  or  equipping  of  a  warlike  character  has  taken 

place  in  this  country  (c). 

Special  ^4.  Where  it  is  represented  to  any  local  authority,  as  defined  by  this  Act, 

power  of  ^^^  such  local  authority  believes  the  representation,  that  there  is  a  recisonable 

local  autho-       ^^d  probable  cause  for  beUeving  that  a  ship  within  Her  Majesty's  dominions 

rity  to  detain    has  been  or  is  being  built,  commissioned,  or  equipped  contrary  to  this  Act,  and 

ship.  is  about  to  be  taken  beyond  the  limits  of  such  dominions,  or  that  a  ship  is  about 

to  be  despatched  contrary  to  this  Act,  it  shall  be  the  duty  of  such  local  authority 
to  detain  such  ship,  and  forthwith  to  communicate  the  fact  of  such  detention  to 
the  Secretary  of  State  or  chief  executive  authority. 

Upon  the  receipt  of  such  communication  the  Secretary  of  State  or  chief 
executive  authority  may  order  the  ship  to  be  released  if  he  thinks  there  is  no 
cause  for  detaining  her,  but  if  satisfied  that  there  is  reasonable  and  probable 
cause  for  beUeving  that  such  ship  was  built,  commissioned,  or  equipped  or 
intended  to  be  despatched  in  contravention  of  this  Act,  he  shall  issue  his 
warrant  stating  that  there  is  reasonable  and  probable  cause  for  beUeving  as 
aforesaid,  and  upon  such  warrant  being  issued  further  proceedings  shall  be  had 
as  in  cases  where  the  seizure  or  detention  has  taken  place  on  a  warrant  issued 
by  the  Secretary  of  State  without  any  communication  from  the  local  authority. 

(c)  Pp.  228,  229. 
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Where  the  Secretary  of  State  or  chief  executive  authority  orders  the  ship  to 
he  released  on  the  receipt  of  a  communication  from  the  local  authority  without 
issuing  his  warrant,  the  owner  of  the  ship  shall  he  indemnified  hy  the  payment 
of  costs  and  damages  in  respect  of  the  detention  upon  application  to  the  Court 
of  Admiralty  in  a  summary  way  in  like  manner  as  he  is  entitled  to  be  indemnified 
where  the  Secretary  of  State  having  issued  his  warrant  under  this  Act  releases 
the  ship  before  any  apphcation  is  made  by  the  owner  or  his  agent  to  the  Court 
for  such  release  (d), 

♦  ♦♦♦♦♦ 

26.  Any  powers  or  jurisdiction  by  this  Act  given  to  the  Secretary  of  State  Exercise  of 
may  be  exercised  by  him  throughout  the  dominions  of  Her  Majesty,  and  such  powers  of 
powers  and  jurisdiction  may  also  be  exercised  by  any  of  the  following  officers,  Secretary 
in  this  Act  referred  to  as  the  chief  executive  authority,  within  their  respective  of  State 
jurisdictions ;  that  is  to  say,  ^^  ^^^^.^ 

(1.)  In  Ireland  by  the  Lord  Lieutenant  or  other  the  chief  governor  or  executive 
governors  of  Ireland  for  the  time  being,  or  the  chief  secretary  to  the  ^^''"^n  y. 
Lord  Lieutenant : 

(2.)  In  Jersey  by  the  Lieutenant  Governor : 

(8.)  In  Guernsey,  Aldemey,  and  Sark,  and  the  dependent  islands  by  the 
Lieutenant  Governor : 

(4.)  In  the  Isle  of  Man  by  the  Lieutenant  Governor : 

(5.)  In  any  British  possession  by  the  Governor  (e) : 

A  copy  of  any  warrant  issued  by  a  Secretary  of  State  or  by  any  officer 
authorized  in  pursuance  of  this  Act  to  issue  such  warrant  in  Ireland,  the 
Channel  Islands,  or  the  Isle  of  Man  shall  be  laid  before  Parliament, 

27.  An  appeal  may  be  had  from  any  decision  of  a  Co\irt  of  Admiralty  under  Appeal  from 
this  Act  to  the  same  tribunal  and  in  the  same  manner  to  and  in  wnich  an   Court  of 
appeal  may  be  had  in  cases  within  the  jurisdiction  of  the  Court  as  a  Court  of  Admiralty. 
Admiralty  (/). 

28.  Subject  to  the  provisions  of  this  Act  providing  for  the  award  of  damages  Indemnity 
in  certain  cases  in  respect  of  the  seizure  or  detention  of  a  ship  by  the  Court  of  ^o  officers. 
Admiralty  no  damages  shall  be  payable,  and  no  officer  or  local  authority  shall 

be  responsible,  either  civilly  or  criminally,  in  respect  of  the  seizure  or  detention 
of  any  ship  in  pursuance  of  this  Act. 

*♦♦♦♦* 

Interpretation  Clause, 

80.  In  this  Act,  if  not  inconsistent  with  the  context,  the  following  terms   Interpreta- 
have  the  meanings  herein-after  respectively  assigned  to  them ;  that  is  to  say,       tion  of  terms. 

**  Foreign  state  **  includes  any  foreign  prince,  colony,  province,  or  part  of  any   "  Foreign 
province  or  people,  or  any  person  or  persons  exercising  or  assuming  to  state : " 
exercise   the    powers    of    government  in  or  over   any  foreign   country, 
colony,  province,  or  part  of  any  province  or  people  (g) : 

"  Military  service  "  shall  include  military  telegraphy,  and  any  other  employ-   "  Military 
ment  whatever,  in  or  in  connexion  with  any  military  operation  (g) :  service : 

"Naval  service"  shall,  as  respects  a  person,  include  service  as  a  n^arine,  "Naval 
employment  as  a  pilot  in  piloting  or  directing  the  course  of  a  ship  of  war  service  : " 
or  other  ship  when  such  ship  of  war  or  other  ship  is  being  used  in  any 
miUtary  or  naval  operation,  and  any  employment  whatever  on  board  a 
ship  of  war,  transport,  store  ship,  privateer  or  ship  mider  letters  of 
marque  ;  and  as  respects  a  ship,  include  any  user  of  a  ship  as  a  transport, 
store  ship,  privateer  or  ship  under  letters  of  marque  (g) : 

**  United  Kingdom  *'  includes  the  Isle  of  Man,  the  Channel  Islands,  and  other   "  United 
adjacent  islands  (h) :  Kingdom : " 

**  British  possession "  means  any  territory,  colony,  or  place  being  part  of   "  British 
Her  Majesty's  dominions,  and  not  part  of  the  United  Kingdom,  as  defined   possessions : " 
by  this  Act  {h) : 

**  The  Secretary  of  State  "  shall  mean  any  one  of  Her  Majesty's  principal   "  The  Secre- 
Secretaries  of  State  {h) :  tary  of  ^^ 

'*  The  Governor  "  shall  as  respects  India  mean  the  Governor  General  or  the   State  : " 
governor  of  any  presidency,  and  where  a  British  possession  consists  of  *'  Governor  : " 
several  constituent  colonies,  meaji  the  governor  general  of  the  whole 
possession  or  the  governor  of  any  of  the  constituent  colonies,  and  as 

(rf)   Pp.  229,  230.  W  P.  228,  n,{t).  (/)  P.  231. 
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'*  Court  of 
Admiralty : " 

»  Ship : " 
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ping:" 
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Saving  as 
to  commis- 
sioned 
foreign  ships. 

Penalties  not 
to  extend  to 
persons  en- 
tering into 
military  ser- 
vice in  Asia. 
59  Geo.  3, 
c.  69.  R.  12. 


respects  any  other  British  possession  it  shall  mean  the  officer  for  the  time 
heing  administering  the  gov^emment  of  such  possession ;  also  any  person 
acting  for  or  in  the  capacity  of  a  governor  shall  be  included  mider  the 
term  *'  governor  "  (t). 

Court  of  Admiralty  *'  shall  mean  the  High  Court  of  Admiralty  of  England 
or  Ireland,  the  Court  of  Session  of  Scotland,  or  any  Vice-Admiralty  Court 
within  Her  Majesty's  dominions  (Jc) : 

Ship  "  shall  include  any  description  of  boat,  vessel,  floating  battery,  or 
floating  craft;  also  any  description  of  boat,  vessel,  or  other  craft  or 
battery,  made  to  move  either  on  the  surface  of  or  under  water,  or  some- 
times on  the  smrfaco  of  and  sometimes  under  water  {Vj : 
Building  "  in  relation  to  a  ship  shall  include  the  doing  any  act  towards  or 
incidental  to  the  construction  of  a  ship,  and  all  words  having  relation  to 
building  shall  be  construed  accordingly  (m) : 

Equipping  "  in  relation  to  a  ship  shall  include  the  furnishing  of  a  ship  with 
any  tackle,  apparel,  furniture,  provisions,  suims,  mimitions,  or  stores,  or 
any  other  thing  which  is  used  in  or  about  a  ship  for  the  purpose  of  fitting 
or  adapting  her  for  the  sea  or  for  naval  service,  and  all  words  relating  to 
equipping  shall  be  construed  accordingly  (m) : 

Ship  and  equipment "  shall  include  a  snip  and  everything  in  or  belonging 
to  a  ship: 
Master  *'  shall  include  any  person  having  the  charge  or  command  of  a  ship. 

Repeal  of  ActSj  and  Saving  Clauses, 

81.  [This  section  is  repealed  by  the  Statute  Law  Revision  Act^  1888  (46  d"  47 
Vict,  r.  89.)] 

S2,  Nothmg  in  this  Act  contained  shall  subject  to  forfeiture  any  commis- 
sioned ship  of  any  foreign  state,  or  give  to  any  British  Court  over  or  in  respect 
of  any  ship  entitled  to  recognition  as  a  commissioned  ship  of  any  foreign  state 
any  jurisdiction  which  it  would  not  have  had  if  this  Act  had  not  passed  (fi). 

38.  Nothing  in  this  Act  contained  shall  extend  or  be  oonstruea  to  exibend  to 
subject  to  any  penalty  any  person  who  enters  into  the  military  service  of  any 
prince,  state,  or  potentate  in  Asia,  with  such  leave  or  license  as  is  for  the  time 
being  required  by  law  in  the  case  of  subjects  of  Her  Majesty  entering  into  the 
military  8er\4ce  of  princes,  states,  or  potentates  in  Asia. 


(t 
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THE  COUNTY  COURTS  ACT,  1888. 


51  &  52  VICT.  c.  48. 
Part  V. 


[18th  August,  1888.] 


Parties 
aggrieved 
may  appeal 
by  notice 
of  motion. 


Appeals,  iJtc. 

120.  If  any  party  in  any  action  or  matter  shall  be  dissatisfied  with  the 
determination  or  direction  of  the  judge  in  point  of  law  or  equity,  or  upon  the 
admission  or  rejection  of  any  e^idence,  the  party  aggrieved  by  the  judgment, 
direction,  decision,  or  order  of  the  judge  may  appeal  from  the  same  to  the 
High  Court  in  such  manner  and  subject  to  such  conditions  as  may  be  for  the 
time  being  provided  by  the  rules  of  the  Supreme  Court  regulating  the  procedure 
on  appeals  from  inferior  Courts  to  the  High  Court :  Provided  always,  that  there 
shall  be  no  appeal  in  any  action  of  contract  or  tort  other  than  an  action  of 
ejectment  or  any  action  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditament  shall  be  in  question  where  the  debt  or  damage  claimed  does  not 
exceed  twenty  pounds,  nor  in  any  action  of  replevin  where  the  amount  of  rent 
or  the  damage  or  value  of  the  goods  seized  does  not  exceed  twenty  pounds, 
nor  in  any  action  for  the  recovery  of  tenements  where  the  yearly  rent  or  value 
of  the  premises  does  not  exceed  twenty  poimds,  nor  in  proceedings  in  inter- 
pleader where  the  money  claimed  or  the  value  of  the  goods  or  chattels  claimed 
or  of  the  proceeds  thereof  does  not  exceed  twenty  pounds,  unless  the  judge 
shall  think  it  reasonable  and  proper  that  such  appeal  should  be  allowed  and 
shall  grant  leave  to  appeal.  At  the  trial  or  hearing  of  any  action  or  matter  in 
which  there  is  a  right  of  appeal  the  judge,  at  the  request  of  either  party,  shall 


(/)  P.  226,  n.  (0. 

(/;*)  Pp.226,n.(/),  227,  n.  (/). 


(It)  P.  22r>.  n.(e). 
(«)  P.  225,  n.  {a). 


(/)  P.  225,  n.  {h). 
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make  a  note  of  any  question  of  law  raised  at  such  trial  or  bearing,  and  of  the 
facts  in  relation  thereto,  and  of  his  decision  thereon,  and  of  his  decision  of  the 
action  or  matter  (o). 

121.  In  any  action  or  matter  in  which  there  is  a  right  of  appeal  and  the  Procedure 
judge  has,  at  the  request  of  either  party,  made  a  note  of  any  question  of  law  on  appeal, 
raised  at  such  trial  or  hearing,  and  of  the  facts  in  evidence  relating  thereto,  and 

of  his  decision  thereon,  and  of  his  decision  of  the  action  or  matter,  he  shall,  at 
the  expense  of  any  person  or  persons  being  party  or  parties  on  any  suit,  action, 
or  matter,  furnish  a  copy  of  the  note  so  taken  at  the  said  trial  or  hearing,  or 
allow  a  copy  to  be  taken  of  the  same  by  or  on  behalf  of  such  person  or 
persons,  and  he  shall  sign  such  copy  whether  a  notice  of  motion  in  the  matter 
of  the  said  appeal  has  been  ser\'ed  or  not,  and  the  copy  so  signed  shall  be 
used  and  received  at  the  hearing  of  the  appeal  (p). 

122.  On  the  hearing  of  an  appeal  the  High  Court  shall  have  power  to  draw   Jurisdiction 
any  inference  of  fact,  and  may  either  order  a  new  trial  on  such  terms  as  the   of  High 
Court  shall  think  just,  or  may  order  judgment  to  be  entered  for  either  party,  as   Court. 

the  case  may  be,  or  may  make  a  final  or  other  order  on  such  terms  as  the  High 
Court  may  think  proper  to  ensure  the  determination  on  the  merits  of  the  r^ 
question  in  controversy  between  the  parties  (p), 

123.  No  appeal  shall  He  from  the  decision  of  the  judge  if  before  such  decision    Parties  may 
is  pronounced  the  parties  shall  agree  in  writing,  signed  by  themselves  or  their  agree  not  to 
solicitors  or  agents,  that  his  decision  shall  be  final ;  and  no  such  agreement  shall  ^PpeaL 
require  a  stamp  (q). 

124.  No  judgment  or  order  of  any  judge  in  any  action  or  matter  brought    Ko  appeal 
before  him  or  pending  in  his  Covurt  shall  be  removed  by  appeal,  motion,   allowed 
certiorari,  or  otherwise  into  any  other  Court  whatever  except  in  the  manner   except  as  in 
and  according  to  the  provisions  in  this  Act  mentioned  (r).  ^^^^  4^^ 

126.  Where  an  AdmircJty  action  has  been  heard  in  the  Court  with  the    mentioned, 
assistance  of  nautical  assessors,  Elder  Brethren  of  the  Trinity  House,  shall  be   Assessors  on 
summoned  to  assist  on  the  hearing  of  an  appeal  by  the  High  Court,  if  either  appeal- 
party  shall  require  the  same  and  the  High  Court  snail  be  of  opinion  that  the 
assistance  of  the  Elder  Brethren  is  necessary  or  desirable  («). 


THE   MAIL   SHIPS  ACT,    1891. 

64  &  56  VICT.  c.  31. 

An  Act  to  enable  Her  Majesty  in  Council  to  carrj-  into  effect  Conventions  which 
may  be  made  with  Foreign  Countries  respecting  Ships  engaged  in  Postal 
Service.  [21st  July,  1891.] 

1. — (1.)  Where  Her  Majesty  the  Queen  has  made  a  convention  with  a  foreign   Application 
state  respecting  the  postal  service  between  such  foreign  state  and  the  United   of  Act  by 
Kingdom,  or  respecting  the  privileges  of  mail  ships,  that  is  to  say,  ships  engaged   Order  in 
in  any  postal  service  of  such  foreign  state  or  of  any  part  of  Her  Majesty's   Council, 
dominions,  it  shall  be  lawful  for  Her  Majesty  in  Council  to  order  that  this  Act 
shall,  and  this  Act  shall  accordingly,  subject  to  any  conditions,  exceptions,  and 
qualifications  contained  in  the  Order,  apply,  during  the  continuance  of  the 
Order,  as  regards  such  convention  and  foreign  state,  and  the  postal  service  and 
mail  ships  described  in  the  convention ;  and  where  by  virtue  of  any  such  Order 
this  Act  or  any  section  thereof  applies  as  regards  any  convention,  foreign  state, 
posted  service,  or  mail  ship,  the  same  is  in  this  Act  referred  co  as  a  convention, 
foreign  state,  postal  service,  or  mail  ship  to  which  this  Act  or  section  appHes. 

(2.)  The  Order  shall  recite  or  embody  the  terms  of  the  convention,  and  may 
be  varied  or  revoked  by  Order  in  Council,  but  shall  not  continue  in  force  for 
any  longer  period  than  the  convention. 

(8.)  Every  Order  in  Council  under  this  Act  shall  be  laid  before  both  Houses 
of  Parliament  forthwith  after  it  is  made,  or,  if  Parliament  be  not  then  sitting, 
after  the  then  next  meeting  of  Parliament,  and  shall  also  be  notified  in  the 
London  Gazette  and  published  xmder  the  authority  of  Her  Majesty*s 
Stationerj^  Office  (/). 

*♦♦♦♦♦ 

{())  Pp.  r.19,526.  i/j)  P.  527,  n.  (/).  (q)  P.  519. 

(r)  P.  519,  n.  (m).  (x)  P.  523.  {t}  P.  79. 
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STATUTES. 


Regulation 
as  to  giving 
of  security 
for  ships 
engaged  in 
postal 
service. 


8. — (1.)  Where  the  owner  of  any  ships,  British  or  foreign,  applies  to  the  High 
Court  in  England,  and 

(a)  produces  a  certificate  of  a  Secretary  of  State  that  such  owner  is  sub- 

sidised for  the  execution  of  any  postal  service  within  the  meaning  of  a 
convention  with  a  foreign  state  to  which  this  Act  applies,  by  reason  of 
receiving  from  the  foreign  state,  or  from  the  Govermnent  of  the  United 
Kingdom  or  of  a  British  possession,  a  bond  fide  subsidy  for  the  postal 
service  mentioned  in  the  certificate,  and 

(b)  produces  sufficient  e\idence  of  the  nature  of  the  said  service  and  the 

number  of  and  the  prescribed  particulars  respecting  the  ships  engaged 
therein,  and 

(c)  gives  notice  of  the  appUcation  to  the  Board  of  Trade, 

the  High  Court,  after  hearing  the  owner,  and  the  Board  of  Trade  if  they  wish 
to  be  heard,  shall  fix  the  nature  and  amoimt  of  the  security  which  the  owner 
ought  to  place  under  the  control  of  the  Court  for  the  purposes  of  this  Act 
as  respects  the  ships  engaged  in  that  postal  service,  and  fix  the  maximum 
number  and  tonnage  of  the  ships  to  which  the  security  is  to  apply. 
(2.)  The  security  shall  be  the  bond  of  the  owner  guaranteed  either — 

(a)  by  the  personal  security  of  a  surety,  accompanied  by  an  adequa4>e  real 

secvunty  given  by  the  surety ;  or 

(b)  by  the  payment  or  transfer  into  Court  of  cash,  or  of  securities  of  the 

Government  of  the  United  Kingdom. 

(8.)  If  the  owner  gives  such  security  to  the  satisfaction  of  the  High  Court, 
then  so  long  as  the  security  is  maintained  and  is  sufficient  to  the  satisfaction  of 
the  Court,  and  the  number  and  tonnage  of  the  ships  for  the  time  being  actually 
engaged  in  carrying  mails  for  the  postal  service  in  respect  -of  which  the  security 
is  given  does  not  exceed  the  number  and  tonnage  of  the  ships  to  which  the 
security  appUes,  the  ships  actually  engaged  in  carrying  mails  for  the  said 
service  shall  be  deemed  to  be  exempted  mail  ships,  and  be  entitled  to  the 
exemptions  and  privileges  given  by  this  Act  to  exempted  mail  ships ;  and  the 
Board  of  Trade  shall  give  the  prescribed  notices  for  informing  the  arresting 
authorities  that  the  ships  actually  engaged  in  carrying  the  malls  for  the  said 
postal  service  are  exempted  mail  ships. 

(4.)  Notice  of  every  application  respecting  any  security  given  in  pursuance 
of  this  section  shall  be  given  to  the  Board  of  Trade. 

(5.)  If  at  any  time  it  appears  to  the  Board  of  Trade  that  a  security  given  as 
respects  ships  engaged  in  any  postal  service  is  from  any  cause  (whether  pending 
claims,  variation  of  the  conmtions  of  the  service,  or  otherwise)  insufficient,  the 
Board  of  Trade  shall  apply  to  the  High  Court,  and  that  Court,  if  satisfied  of 
such  insufficiency,  shall  require  the  security  to  be  made  sufficient  to  the  satis- 
faction of  the  Court  within  a  reasonable  time,  and  direct  that  in  default  the 
ships  engaged  in  the  postal  service  shall  cease  to  be  exempted  mail  ships,  and 
that  the  Board  of  Trade  shall  give  the  prescribed  notices  for  informing  the 
arresting  authorities  of  such  cesser. 

(6.)  The  amount  and  nature  of  the  security  may  be  varied  and  the  whole 
security  may  be  withdrawn,  and  the  income  of  the  security  may  be  disposed  of, 
by  order  of  the  High  Court  from  time  to  time  on  such  application  either  of  the 
shipowners,  or  of  the  Board  of  Trade,  or  of  any  person  appearing  to  be 
interested,  and  in  such  manner,  and  after  such  notice,  and  upon  such  terms  and 
conditions  as  may  be  prescribed  by  rules  of  Court,  or,  so  far  as  the  rules  do  not 
extend,  as  the  Court  may  think  just. 

(7.)  Provided  that  before  the  security  is  actually  withdrawn,  the  High  Court 
shall  be  satisfied — 

(a)  that  the  prescribed  notice  of  the  order  for  withdrawal  has  been  given  to 

the  arresting  authorities ;  and 

(b)  that  there  is  no  pending  claim  for  the  purposes  of  which  the  security  may 

be  required ; 
and  upon  the  prescribed  notice  of  the  order  for  withdrawal  being  given  to  an 
arresting  authority,  the  ships  shall,  as  respects  that  authority,  cease,  after  the 
date  specified  in  the  notice,  to  be  exempted  ships. 

(8.)  Rules  of  Court  may  be  made  for  carrying  this  section  into  effect,  and  in 
particular  for  regulating  the  nature,  amoimt,  and  value  of  the  security  to  be 
given,  and  the  mode  of  giving  security,  and  of  giving  notices  to  the  arresting 
authorities,  and  for  providing  for  the  evidence  of  the  exemption  of  ships  under 
this  section,  and  for  the  information  to  be  given  from  time  to  time  to  Ae  High 
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Court  respecting  the  shipg  to  which  the  security  applies,  and  for  the  jurisdiction 
of  the  High  Court  under  this  Act  being  exercised  in  chambers  (u), 

****** 

5. — (1.)  An  exempted  mail  ship  to  which  this  section  applies  shall   not,   Exemption 
subject  as  in  this  Act  mentioned,  be  liable  to  be  arrested  or  detained  by  any   from  seizure 
arresting  authority  either  for  the  purpose  of  founding  jurisdiction  in  any  Court   of  exempted 
of  Admiralty,  or  of  enforcing  the  payment  of  any  damages,  fine,  debt,  or  other   ^^^^^  s^^^P* 
claim  or  sum,  or  enforcing  any  forfeiture,  whether  arising  from  the  misconduct 
of  the  master  or  any  of  the  crew  or  otherwise,  but  every  Court  of  the  United 
Kingdom  by  the  process  of  which  the  ship  could  have  been  under  the  circum- 
stances arrested  or  detained  shall  have  the  same  jurisdiction  as  if  the  ship  had 
been  so  arrested  or  detained,  and  any  legal  proceeding  in  relation  to  any  such 
matter  as  aforesaid  may  be  commenced  by  such  service  in  the  United  Kingdom 
of  any  writ  or  process  as  may  be  prescribed  by  rules  of  Court,  and  the  High 
Court,  on  application,   shall,  in  accordance  with  rules  of  Court,   cause  the 
security  to  be  applied  in  discharge  of  any  such  damages,  fine,  debt,  claim,  siun, 
or  forfeiture. 

(2.)  Provided  that  nothing  in  this  section  shall  render  invalid  the  arrest  or 
detention  of  a  ship  before  the  prescribed  notice  has  been  given  to  the  arresting 
authority,  but  such  authority,  on  proof  that  the  ship  is  an  exempted  mail  ship, 
shall  release  the  ship.  Where  the  Commissioners  of  Customs,  in  pursuance  of 
any  Act  or  as  a  condition  of  waiving  any  forfeiture,  require  a  deposit  to  be 
made  by  any  exempted  mail  ship  to  which  this  section  applies,  the  amount  of 
such  deposit  shall,  on  notice  from  the  Commissioners  of  Customs,  and  without 
any  further  proceeding,  be  set  apart  out  of  the  security  as  money  belonging  to 
the  said  Commissioners,  and  shall  be  paid  and  appUed  as  they  direct,  and  any 
rules  of  Court  relating  to  such  notice,  payment,  or  application  shall  be  made 
with  the  consent  of  the  Treasury  (v). 

6. — (1.)  Where  the   convention   with   a  foreign   state   provides    that    any   Application 
pro\dsion8  of  the  convention  similar  to  those  contained  in  this  Act  shall  in  any   of  Act  to 
cases  apply  to  a  public  ship  of  a  foreign  state  when  employed  as  a  mail  ship,  it   public  ships, 
shall  be  lawful  for  Her  Majesty  the  Queen  to  agree  that  the  like  provisions 
shall  apply  to  a  public  ship  of  Her  Majesty  in  the  like  cases  when  employed  as 
a  mail  ship,  and  to  give  effect  to  such  agreement. 

(2.)  An  Order  in  Council  applying  this  Act  as  regards  a  convention  with  a 
foreign  state  may,  if  it  seems  to  Her  Majesty  in  Council  to  be  consistent  with 
the  convention  so  to  do,  apply  this  Act  as  regards  a  pubUc  ship  of  that  foreign 
state  when  employed  as  a  maU  ship  in  the  cases  authorized  by  the  convention, 
and  this  Act  shall  apply  accordingly,  as  if  such  ship  were  an  exempted  mail 
ship  belonging  to  a  private  owner,  and  any  person  may  be  arrested  on  board 
such  ship  accordingly  (j?).        » 

*  *  *  *  ^  * 

8. — (1.)  An  Order  in  Council  may  for  the  purpose  of  a  convention  with  a  Application 
foreign  state  apply  this  Act,  subject  to  any  exceptions  or  modifications  not   of  Act  to 
inconsistent  with  the  provisions  of  this  Act,  to  any  British  possession,  and  this   British  pos- 
Act  when  so  applied  shall,  subject  to  those  exceptions  and  modifications,  and  sessions, 
subject  as  hereinafter  mentioned,  have  effect  as  if  it  were  re-enacted  with  the 
substitution  of  such  British  possession  for  the  United  Kingdom  ; 

Provided  that  before  it  is  applied  to  any  British  possession  named  in  the 
schedule  to  this  Act  the  Government  of  such  possession  shall  have  adhered  to 
the  convention. 

(2.)  Where  this  Act  applies  to  a  British  possession,  it  shall  not  be  necessary 
for  the  owner  of  any  metil  ship  to  give  security  in  any  Court  in  that  possession, 
and  the  provisions  of  this  Act  with  respect  to  the  jurisdiction  of  any  Court  of 
the  United  Kingdom,  other  than  any  jurisdiction  relating  to  the  application  of 
the  security,  shall  apply  as  if  a  Court  in  the  British  possessson  were  substituted 
for  a  Court  of  the  United  Kingdom. 

(3.)  It  shcJl  be  lawful  for  Her  Majesty  in  Council  to  make  rules  for  carrying 
into  effect,  as  respects  British  possessions,  the  provisions  of  this  Act  with 
respect  to  the  security  given  by  mail  ships,  and  in  particular  with  respect  to 
the  commencement  of  a  legal  proceeding  by  service  of  a  writ  or  process  in  the 
possession,  and  to  the  notices  to  be  given  to  arresting  authorities  in  the 

(u)  Pp.  79,  80,  373.  (r)  Pp.  80,  374.  {x)  P.  374. 
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possession,  and  the  evidence  to  be  receivable  by  such  authorities  of  the  security 
having  been  given  or  withdrawn,  and  the  application  of  the  security  in 
discharge  of  any  damages,  fine,  debt,  claim,  sum,  or  forfeiture,  where  the  same 
are  or  is  recovered  or  payable  either  in  the  British  possession,  or  under  pro- 
ceedings pending  concurrently  in  that  British  possession  and  in  any  other 
British  possession  or  the  United  Kingdom. 

(4.)  If  by  any  law  made  either  before  or  after  the  passing  of  this  Act  by  the 
Legislature  of  any  British  possession  provision  is  made  for  carrying  into  effect 
within  such  possession  any  convention  to  which  this  Act  appUes,  Her  Majesty 
in  Council  may  suspend  the  operation  within  such  possession  of  this  Act  or  of 
any  part  thereof  so  far  as  it  relates  to  such  convention,  and  so  long  as  such  law 
continues  in  force  there,  or  direct  that  such  law  or  any  part  thereof  shall  have 
effect  in  such  British  possession  with  or  without  modifications  and  alterations 
as  if  it  were  part  of  this  Act  (y). 

0.  In  this  Act — 

****** 

The  expression  "subsidy"  includes  a  payment  for  the  performance  of  a 
contract ; 

The  expression  "  master  of  a  ship  "  includes  any  person  in  charge  of  a  ship, 
whether  commander,  mate,  or  any  other  person ; 

The  expression  "  ship  of  a  foreign  state  "  means  a  ship  entitled  to  sail  under 
the  flag  of  a  foreign  state ; 

The  expression  **  arresting  authority  "  means  any  Court,  authority,  or  officer 
having  power  to  arrest  or  detain  a  ship,  or  to  arrest  a  person  on  board  a 
ship,  or  to  order  such  arrest  or  detention,  or  to  order  the  execution  of  any 
process,  civil  or  criminal,  for  the  arrest  of  a  person  on  board  any  ship  (<r). 
****** 

10.  This  Act  may  be  cited  as  the  Mail  Ships  Act,  1891. 


Section  8. 


SCHEDULE. 

British   Possessions  to   which   Act  is  applicable  only   upon   the 

Government  adhering  to  Convention. 


British  India. 
Dominion  of  Canada. 
Newfoundland. 
New  South  Wales. 
Victoria. 
South  Australia. 


Western  Australia. 

Queensland. 

Tasmania. 

New  Zealand. 

Cape  of  Good  Hope. 

Natal. 
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67  &  68  VICT.  c.  60. 

An  Act  to  consohdate  Enactments  relating  to  Merchant  Shipping. 

[25th  August,  1894  (a),] 

Part  I. 

Registry, 
****** 

Order  for  28. — (1.)  Where  the   property  in   a  registered    ship    or    share   therein    is 

sale  on  trans-  transmitted   on  marriage,   death,  bankruptcy,  or  otherwise  to  a  person  not 

mission  to  qualified  to  own  a  British  ship,  then— 

unquaimed  jj  ^.^^  ^j^.p  -g  registered  in  England  or  Ireland,  the  High  Court ;  or 

♦  ♦♦♦♦♦ 


{!/)  P.  H75,  n.  (/•).  {z)  Pp.  80,  n.  (q),  n.  (/•).  375,  n.  {k). 

(rt)  Only   those  sections  of  this  Act  most  material   to   the  subject-matter  of  this 
work  are  printed  here. 
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may  on  application  by  or  on  behalf  of  the  unqualified  person,  order  a  sale  of 
the  property  so  transmitted,  and  direct  that  the  proceeds  of  the  sale,  after 
deducting  the  expenses  thereof,  be  paid  to  the  person  entitled  imder  such 
transmission  or  otiierwise  as  the  Court  direct. 

(2.)  The  Coinrt  may  require  any  evidence  in  support  of  the  application  they 
think  requisite,  and  may  make  the  order  on  any  terms  and  conditions  they 
think  just,  or  may  refuse  to  make  the  order,  and  generally  may  act  in  the  case 
as  the  justice  of  the  case  requires. 

(3.)  Every  such  application  for  sale  must  be  made  within  four  weeks  after 
the  occurrence  of  the  event  on  which  the  transmission  has  taken  pla.ce,  or 
within  such  further  time  (not  exceeding  m  the  whole  one  year  from  the  date  of 
the  occmrence)  as  the  Coinrt  allow. 

(4.)  If  such  an  application  is  not  made  within  the  time  aforesaid,  or  if  the 
Court  refuse  an  order  for  sale,  the  ship  or  share  transmitted  shall  thereupon  be 
subject  to  forfeiture  imder  this  Act  (6). 

20.  Where  any  Court,  whether  under  the  preceding  sections  of  this  Act  or   Transfer  of 
otherwise,  order  the  sale  of  any  ship  or  sheire  therein,  the  order  of  the  Court   ship  or  sale 
shaU  contain  a  declaration  vesting  in  some  person  named  by  the  Coinrt  the    ^y  order  of 
right  to  transfer  that  ship  or  share,  and  that  person  shall  thereupon  be  entitled   ^o"**^- 
to  transfer  the  ship  or  share  in  the  same  manner  and  to  the  same  extent  as  if 
he   were  the  registered  owner  thereof;  and  every  registrar  shall  obey  the 
requisition  of  the  person  so  named  in  respect  of  any  such  transfer  to  the  same 
extent  as  if  such  person  were  the  registered  owner  (6). 

80.  Each  of  the  following  Courts,  namely : —  Power  of 

(a)  in  England  or  Ireland  the  High  Court,  C'ourt  to 

♦  **♦*♦  prohibit 

transfer. 
may,  if  the  Court  think  fit  (without  prejudice  to  the  exercise  of  any  other  power 
of  the  Court),  on  the  application  of  any  interested  person  make  an  order 
prohibiting  for  a  time  specified  any  dealing  with  a  ship  or  any  share  therein, 
and  the  Court  may  make  the  order  on  any  terms  or  conditions  they  think  just, 
or  may  refuse  to  make  the  order,  or  may  discharge  the  order  when  made,  with 
or  without  costs,  and  generally  may  act  in  the  case  as  the  justice  of  the  case 
requires ;  and  every  registrar,  without  being  made  a  party  to  the  proceeding, 
shall  on  being  served  with  the  order  or  an  official  copy  thereof  obey  the  same  (c). 

♦  *♦♦♦* 

National  Character  and  Flag. 

♦  ♦♦*•*♦ 

69. — (1.)  If  a  person  uses  the  British  flag  and  assumes  the  British  national  Penalty  for 

character  on  board  a  ship  owned  in  whole  or  in  part  by  any  persons  not  unduly 

qualified  to  own  a  British  ship,  for  the  purpose  of  making  the  ship  appear  to  be  nssuming 

a  British  ship,  the  ship  shall  be  subject  to  forfeiture  under  this  Act,  unless  the  British 

assumption  has  been  made  for  the  purpose  of  escaping  capture  by  an  enemy  or  character, 
by  a  foreign  ship  of  war  in  the  exercise  of  some  belligerent  right. 

(2.)  In  any  proceeding  for  enforcing  any  such  forfeiture  the  burden  of 
proving  a  title  to  use  the  British  flag  and  assume  the  British  national  character 
shall  lie  upon  the  person  using  and  assuming  the  same  (d). 

70.  If  the   master  or  owner  of  a  British  ship  does  anything  or  permits  Penalty  for 
anything  to   be   done,   or  carries  or  permits  to  be  carried  any  papers   or  concealment 
documents,  with  intent  to  conceal  the  British  character  of  the  ship  from  any  of  British  or 
person  entitled  by  British  law  to  inquire  into  the  same,  or  with  intent  to  assumption 
assume  a  foreign  character,  or  with  intent  to  deceive  any  person  so  entitled  as  ^^  foreign 
aforesaid,  the  ship  shall  be  subject  to  forfeiture  under  this  Act ;  and  the  master,  character. 

if  he  conunits  or  is  privy  to  the  commission  of  the  offence,  shall  in  respect  of 
each  ofifence  be  guilty  of  a  misdemeanour  (d), 

71.  If  an   unqualified  person  acquires  as  owner,  otherwise  than  by  such  Penalty  for 
transmission  as  hereinbefore  provided  for,  any  interest,  either  legal  or  beneficial,  acquiring 
in  a  ship  using  a  British  flag  and  assuming  the  British  character,  that  interest  ownership  if 
shall  be  subject  to  forfeiture  under  this  Act  {d),  unqualified. 

72.  Where   it  is  declared  by  this   Act  that  a   British  ship  shall  not   be  Liabilities 
recognized  as  a  British  ship,  tibat  ship  shall  not  be  entitled  to  any  benefits,  of  ships  not 
privileges,  advantages,  or  protection  usually  enjoyed  by  British  ships,  nor  to  recognized 

(b)  P.  36.  (r)  Pp.  .36,  489.  {d)  Pp.  223,  224.  ^  Britislu 
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use  the  BritiBh  flag  or  assume  the  British  national  clmracter,  but  so  far  as 
regards  the  payment  of  dues,  the  liability  to  fines  and  forfeiture,  and  the 
punishment  of  ofifences  committed  on  board  such  ship,  or  by  any  persons 
belonging  to  her,  such  ship  shall  be  dealt  with  in  the  same  manner  in  all 
respects  as  if  she  were  a  recognized  British  ship. 

78. — (1.)  The  red  ensign  usually  worn  by  merchant  ships,  without  any  deface- 
ment or  modification  whatsoever,  is  hereby  declared  to  be  the  proper  national 
colours  for  all  ships  and  boats  belonging  to  any  British  subject,  except  in  the 
case  of  Her  Majesty's  ships  or  boats,  or  in  the  case  of  any  other  ship  or  boat 
for  the  time  being  allowed  to  wear  any  other  national  colours  in  pursuance  of  a 
warrant  from  Her  Majesty  or  from  the  Admiralty. 

(2.)  If  any  distinctive  national  colours,  except  such  red  ensign  or  except  the 
Union  Jack  with  a  white  border,  or  if  any  colours  usuaUy  worn  by  Her 
Majesty's  ships  or  resembling  those  of  Her  Majesty,  or  if  the  pendant  usually 
carried  by  Her  Majesty's  ships  or  any  pendant  resembling  that  pendant,  are  or 
is  hoisted  on  board  any  ship  or  boat  belonging  to  any  British  subject  without 
warrant  from  Her  Majesty  or  from  the  Admiralty,  the  master  of  the  ship  or 
boat,  or  the  owner  thereof,  if  on  board  the  same,  and  every  other  person 
hoisting  the  colours  or  pendant,  shall  for  each  ofience  incur  a  fine  not  exceeding 
five  hundred  pounds. 

(8.)  Any  commissioned  officer  on  full  pay  in  the  military  or  naval  ser\'ice  of 
Her  Majesty,  or  any  officer  of  customs  in  Her  Majesty's  dominions,  or  any 
British  consular  officer,  may  board  any  ship  or  boat  on  which  any  colours  or 
pendant  are  hoisted  contrary  to  this  Act,  and  seize  and  take  away  the  colours 
or  pendant,  and  the  colours  or  pendant  shall  be  forfeited  to  Her  Majesty. 

(4.)  A  fine  imder  this  section  may  be  recovered  with  costs  in  the  High  Court 
in  England  or  Ireland,  or  in  the  Court  of  Session  in  Scotland,  or  in  any 
colonial  Court  of  Admiralty  or  Vice -Admiralty  Court  within  Her  Majesty^s 
dominions. 

(5.)  Any  offence  mentioned  in  this  section  may  also  be  prosecuted,  and  the 
fine  for  it  recovered,  summarily,  pro\4ded  that : — 

(a)  whefe  any  such  offence  is  prosecuted  summarily,  the  Court  imposing  the 

fine  shall  not  impose  a  higher  fine  than  one  hundred  pounds  ;  and 

(b)  nothing  in  this  section  shall  authorize  the  imposition  of  more  than  one 

fine  in  respect  of  the  same  offence  {e). 


Saving  for 
Admiralty. 


Proceedings 
on  forfeiture 
of  ship. 


75.  The  provisions  of  this  Act  with  respect  to  colours  worn  by  merchant 
ships  shall  not  affect  any  other  power  of  the  Admiralty  in  relation  thereto  (e). 

Forfeiture  of  Ship, 

76. — (1.)  Where  any  ship  has  either  wholly  or  as  to  any  share  therein 
become  subject  to  forfeiture  under  this  part  of  this  Act, 

(a)  Any  commissioned  officer  on  full  pay  in  the  military  or  naval  service  of 

Her  Majesty ; 

(b)  any  officer  of  customs  in  Her  Majesty's  dominions ;  or 

(c)  any  British  consular  officer, 

may  seize  and  detain  the  ship,  and  bring  her  for  adjudication  before  the  High 
Court  in  England  or  Ireland,  or  before  the  Court  of  Session  in  Scotland,  and 
elsewhere  before  any  colonial  Court  of  Admiralty  or  Vice-Admiralty  Court  in 
Her  Majesty's  dominions,  and  the  Court  may  thereupon  adjudge  the  ship 
with  her  tackle,  apparel,  and  furniture  to  be  forfeited  to  Her  Majesty, 
and  make  such  order  in  the  case  as  to  the  Court  seems  just,  and  may 
award  to  the  officer  bringing  in  the  ship  for  adjudication  such  portion  of 
the  proceeds  of  the  sale  of  the  ship,  or  any  share  therein,  as  the  Court 
think  fit» 

(2.)  Any  such  officer  as  in  this  section  mentioned  shall  not  be  responsible 
either  civilly  or  criminally  to  any  person  whomsoever  in  respect  of  any  such 
seizure  or  detention  as  aforesaid,  notwithstanding  that  the  ship  has  not  been 
brought  in  for  adjudication,  or  if  so  brought  in  is  declared  not  liable  to 
forfeiture,  if  it  is  shown  to  the  satisfaction  of  the  Court  before  whom  any  trial 
relating  to  such  ship  or  such  seizure  or  detention  is  held  that  there  were 
reasonable  grounds  for  such  seizure  or  detention ;  but  if  no  such  grounds  are 

{e)  Pp.  222,  223. 
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shown  the  Court  may  award  costs  and  damages  to  any  party  aggrieved,  and 
make  such  other  order  in  the  premises  as  the  Court  thinks  just. 

****** 

Application  of  Pa/rt  I. 

91.  This  part  of   this  Act  shall  apply  to  the  whole  of    Her  Majesty's   Application 
dominions,  and  to  all  places  where  Her  Majesty  has  jurisdiction.  of  Part  I. 

Paet  II. 

Masters  and  Sbambn. 

Mode  of  recovering  Wages. 
•¥  ♦  ♦  ♦  ♦  ♦ 

165.  A  proceeding  for  the  recovery  of  wages  not  exceeding  fifty  pounds  shall   Bestrictions 
not  be  instituted  by  or  on  behalf  of  any  seaman  or  apprentice  to  the  sea  service   o^  suits  for 
in  any  superior  Court  of  record  in  Her  Majesty's  dominions,  nor  as  an   wages. 
Admiralty  proceeding  in  any  Court  having  Admiralty  jurisdiction  in  those 
dominions,  except : 

(i.)  where  the  owner  of  the  ship  is  adjudged  bankrupt ;  or 

(u.)  where  the  ship  is  under  arrest  or  is  sold  by  the  authority  of  any  such 

Court  as  aforesaid  ;  or 
(iii.)  where  a  Court  of  summary  jurisdiction  acting  under  the  authority  of 

this  Act,  refers  the  claim  to  any  such  Court ;  or 
(iv.)  where  neither  the  owner  nor  the  master  of  the  ship  is  or  resides  within 
twenty  miles  of  the  place  where  the  seaman  or  apprentice  is  discharged 
or  put  ashore  (a). 

****** 

167. — (1.)  The  master  of  a  ship  shall,  so  far  as  the  case  permits,  have  the   Remedies  of 
same  rights,  liens,  and  remedies  for  the  recovery  of  his  wages  as  a  seaman  has   ntiast©^  f^** 
under  this  Act,  or  by  any  law  or  custom.  wages,  dis- 

(2.)  The  master  of  a  ship,  and  every  person  lawfully  acting  as  master  of  a  b^rse^^Gnts, 
ship,  by  reason  of  the  decease  or  incapacity  from  illness  of  the  master  of  the 
ship,  shall,  so  far  as  the  case  permits,  have  the  same  rights,  liens,  and 
remedies  for  the  recovery  of  disbursements  or  liabilities  properly  made 
or  incurred  by  him  on  accoimt  of  the  ship  as  a  master  has  for  the  recovery 
of  his  wages. 

(8.)  If  in  any  Admiralty  proceeding  in  any  Court  having  Admiralty 
jurisdiction  touching  the  claim  of  a  master  in  respect  of  wages,  or  of  sucn 
disbursements,  or  liabilities  as  aforesaid,  any  right  of  set-off  or  counterclaim  is 
set  up,  the  Court  may  enter  into  and  adjudicate  upon  all  questions,  and  settle 
all  accounts  then  arising  or  outstanding  and  unsettled  between  fche  parties  to 
the  proceeding,  and  may  direct  payment  of  any  balance  found  to  be  due  (6). 

Power  of  Cov/rta  to  rescind  Contracts. 

168.  Where  a  proceeding  is  instituted  in  or  before  any  Court  in  relation  to  Power  of 

any  dispute  between  an  owner  or  master  of  a  ship  and  a  seaman  or  apprentice  Court  to 

to  the  sea  service,  arising  out  of  or  incidental  to  their  relation  as  such,  or  is  rescind 

instituted  for  the  purpose  of  this  section,  the  Court,  if,  having  regard  to  all  the  contract 

circumstances  of  the  case  they  think  it  just  to  do  so,  may  rescind  any  contract  *^^^^®^ 

between  the  owner  or  master  and  the  seaman  or  apprentice,  or  any  contract  of  ^I^ter^and 

apprenticeship,  upon  such  terms  as  the  Court  may  think  just,  and  this  power  gg^man  or 

shall  be  in  addition  to  any  other  jurisdiction  which  the  Court  can  exercise  apprentice, 
independently  of  this  section  (c). 

****** 

106. — (1.)  A  seaman  may  leave  his  ship  for  the  purpose  of  forthwith  entering  ^^""f? 

the  naval  service  of  Her  Majesty.  .  .  .  allowed  to 

*      ^  leave  their 

******  ships  in  order 

Qi)  P.  215.  (J)  Pp.  209,  210.  (r)  P.  221.  navy^^"^  ^^^ 

A.p.  88 
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(6.)  Where  in  consequence  of  a  seaman  so  leaving  his  ship  and  entering  Her 
Majesty's  service,  it  becomes  necessary  for  the  safety  and  proper  navigation  of 
the  ship  to  engage  any  substitute,  and  the  wages  or  other  remuneration  paid  to 
the  substitute  for  subsequent  service  exceed  the  wages  or  remuneration  which 
would  have  been  payable  to  the  seaman  under  his  agreement  for  similar  service, 
the  master  or  owner  of  the  ship  may  apply  to  the  High  Court  for  a  certificate 
authorizing  the  repayment  of  the  excess,  and  the  apphcation  shall  be  made  and 
the  certificate  granted  in  accordance  with  rules  of  Court  {d). 

(7.)  The  certificate  shall  be  sent  to  the  appUcant  or  his  solicitor  or  agent,  and 
a  copy  thereof  shall  be  sent  to  the  Accountant  General  of  the  Navy  ;  and  the 
Accountant  General  shall,  upon  delivery  to  him  of  the  original  certificate 
together  with  a  receipt  in  writing  purporting  to  be  a  receipt  from  the  i^pUcant, 
pay  to  the  person  deHvering  the  certificate,  out  of  the  moneys  granted  by 
Parliament  for  navy  services,  the  amount  mentioned  in  the  certificate  ;  and  the 
certificate  and  receipt  shall  absolutely  discharge  the  Accountant  General  and 
Her  Majesty  from  aU  liability  in  respect  of  the  moneys  so  paid  or  of  the 
apphcation  thereof  (e). 

(8.)  If  any  person,  in  making  or  supporting  any  application  under  this 
section  .  .  • 

(d)  makes,  assists  in  making,  or  procures  to  be  made,  any  false  representation, 
knowing  the  same  to  be  false, 
that  person  shall  in  respect  of  each  offence  be  guilty  of  a  misdemeanor. 


Application 
of  Part  II.  to 
ships  regis- 
tered in  the 
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Application  of  Part  IT, 

260.  This  part  of  this  Act  shall,  unless  the  context  or  subject-matter  requires 
a  different  apphcation,  apply  to  all  sea-going  ships  registered  in  the  United 
Kingdom,  and  to  the  owners,  masters,  and  crews  of  such  ships  subject  as 
herein-after  provided  with  respect  to — 

(a)  ships  belonging  to  any  of  the  three  general  lighthouse  authorities ; 

(b)  pleasure  yachts ;  and 

(c)  fishing  boats. 

261.  This  part  of  this  Act  shall,  unless  the  context  or  subject-matter  requires 
a  different  apphcation,  apply  to  cJl  sea-going  British  ships  registered  out  of  the 
United  Kingdom,  and  to  the  owners,  meisters,  and  crews  thereof  as  follows; 
that  is  to  say, 

(a)  the  provisions  relating  to  the  shipping  and  discharge  of  seamen  in  the 

United  Kingdom  ana  to  volunteering  into  the  navy  shall  apply  in  every 
case; 

(b)  .  .  .  and 

(c)  ail  the  provisions  shall  apply  where  the  ships  are  employed  in  trading  or 

going  between  any  port  in  the  United  Kingdom,  and  any  port  not  situate 
in  the  British  possession  or  country  in  which  the  ship  is  registered ;  and 

(d)  the  provisions  relating  to  the  rights  of  seamen  in  respect  of  wages,  .  .  . 

shall  apply  in  every  case  except  where  the  ship  is  within  the  jurisdic- 
tion of  the  government  of  the  British  possession  in  which  the  ship  is 
registered. 

♦  ♦♦♦♦♦ 

268. — (1.)  This  part  of  this  Act  (except  the  provisions  thereof  relating  to 
.  .  .  volunteering  into  the  navy,  .  .  .)  shall  not,  subject  as  herein-after  pro- 
vided with  respect  to  Scotland  or  by  the  fourtii  part  of  this  Act,  apply  to 
fishing  boats  exclusively  employed  in  fishing  on  the  coasts  of  the  United 
Kingdom,  or  to  the  owners,  skippers,  and  crews  thereof. 

♦  ♦♦♦*♦ 

264.  If  the  legislature  of  a  British  possession,  by  any  law,  apply  or  adapt  to 
any  British  ships  registered  at,  trading  with,  or  being  at,  any  port  in  that 
possession,  and  to  the  owners,  masters,  and  crews  of  those  ships,  any  provisions 
of  this  part  of  this  Act  which  do  not  otherwise  so  apply,  such  law  shall  have 
effect  throughout  Her  Majesty*s  dominions,  and  in  all  places  where  Her  Majesty 
has  jurisdiction  in  the  same  manner  as  if  it  were  enacted  in  this  Act. 


(d)  P.  510. 


(e)  Pp.221,  511. 
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265.  Where  in  any  matter  relating  to  a  ship  or  to  a  person  belonging  to  a  Conflict  of 
ship  there  appears  to  be  a  conflict  of  laws,  then,  if  there  is  in  this  pajrt  of  this   l^ws. 
Act  any  provision  on  the  subject  which  is  hereby  expressly  made  to  extend  to 

that  ship,  the  case  shall  be  governed  by  that  provision ;  but  if  there  is  no  such 
provision,  the  case  shall  be  governed  by  the  law  of  the  port  at  which  the  ship 
is  registered  (/). 

266.  This  part  of  this  Act  shall  apply  to  an  unregistered  British  ship  which  Unregistered 
ought  to  have  been  registered  under  tnis  Act,  as  if  such  ship  had  been  registered  ship  deemed 
in  the  United  Kingdom.  to  be  regis- 

♦  *  ♦  ♦  *  ♦  }S^^  ^ 

United 

Part  VI  Kingdom 

rABT   VI.  for  certain 

Special  Shipping  Inquiries  and  Courts.  purposes. 

Inqwiries  and  Investigations  as  to  Shipping  Casualties, 
****** 

Be-heari/ng  of  Investigations  arid  Inquiries, 

476. — (1.)  The  Board  of  Trade  may,  in  any  case  where  under  this  part  of  Re-hearing 

this  Act  a  formal  invegtigation  as  aforesaid  into  a  shipping  casualty,  or  an  ^^  inquiries 

inquiry  into  the  conduct  of  a  master,  mate,  or  engineer  has  been  held,  order  the  ^^^.  iiivesti- 

case  to  be  re-heard  either  generally  or  as  to  any  part  thereof,  and  shall  do  so,  gations. 

(a)  if  new  and  important  evidence  which  could  not  be  produced  at  the 

investigation  or  inquiry  has  been  discovered ;  or 

(b)  if  for  any  other  reason  there  has  in  their  opinion  been  ground  for  suspecting 

that  a  miscarriage  of  justice  has  occurred. 

(2.)  The  Board  of  Trade  may  order  the  case  to  be  re-heard,  either  by  the 
Court  or  authority  by  whom  the  case  was  heard  in  the  first  instance,  or  by 
the  wreck  commissioner,  or  in  England  or  Ireland  by  the  High  Court,  or  in 
Scotland  by  the  Senior  Lord  Ordinary,  or  any  other  judge  in  the  Court  of 
Session  whom  the  Lord  President  of  that  Court  may  appoint  for  the  purpose, 
and  the  case  shall  be  so  re-heard  accordingly. 

(8.)  "Where  on  any  such  investigation  or  inquiry,  a  decision  has  been  given 
with  respect  to  the  cancelling  or  suspension  of  the  certificate  of  a  master,  mate, 
or  engineer,  and  an  application  for  a  re-hearing  imder  this  section  has  not  been 
made  or  has  been  refused,  an  appeal  shall  lie  from  the  decision  to  the  following 
Courts ;  namely  (^), 

(a)  If  the  decision  is  given  in  England  or  by  a  naval  Coiurt,  to  the  High 
Coiurt:  .  .  . 

(4.)  Any  re-hearing  or  appeal  under  this  section  shall  be  subject  to  and  con- 
ducted in  accordance  with  such  conditions  and  regulations  as  may  be  prescribed 
by  rules  made  in  relation  thereto  under  the  powers  contained  in  this  part  of 
this  Act  {h). 

Supplemental  Provisions  as  to  Investigations  a/nd  Inquiries, 

****** 

478. — (1.)  The  legislature  of  any  British  possession  may  authorize  any  Court  Authority 

or  tribunal  to  make  inquiries  as  to  shipwrecks,  or  other  casualties  afifecting  for  colonial 

ships,  or  as  to  charges  of  incompetency,  or  misconduct  on  the  part  of  masters.  Court  to 

mates,  or  engineers  of  ships,  in  the  following  cases,  namely : —  make  in- 

(a)  where  a  shipwreck  or  casualty  occurs  to  a  British  ship  on  or  near  the  <1"J"^  ^^^ 

coasts  of  the  British  possession  or  to  a  British  ship  in  the  course  of  a  •'*"*PPJ"K 
voyage  jbo  a  port  within  the  British  possession :  and^oon^ct 

(b)  where  a  shipwreck  or  casualty  occurs  in  any  part  of  the  world  to  a  British   ^f  officers. 

ship  registered  in  the  British  possession  : 

(c)  where  some  of  the  crew  of  a  British  ship  which  has  been  wrecked  or  to 

which  a  casualty  has  occurred,  and  who  are  competent  witnesses  to  the 
facts,  are  found  in  the  British  possession : 

(d)  where  the  incompetency  or  misconduct  has  occurred  on  board  a  British 

ship  on  or  near  the  coasts  of  the  British  possession,  or  on  board  a 
British  ship  in  the  course  of  a  voyage  to  a  port  within  the  British 
possession : 

(/)  P.  213,  n.  id),  0/)  P.  530.  (A)  P.  531. 
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(e)  where  the  incompetency  or  misconduct  has  occurred  on  board  a  British 

ship  registered  in  the  British  possession : 

(f)  when  the  master,  mate,  or  engineer  of  a  British  ship  who  is  charged  with 

incompetency  or  misconduct  on  board  that  British  ship  is  found  in  the 
British  possession  (t). 


Rules  as  to 
investi- 
gations and 
inquiries. 


(3.)  An  inquiry  shall  not  be  held  under  this  section  mto  any  matter  which 
has  once  been  the  subject  of  an  investigation  or  inquiry  and  ha£  been  reported 
on  by  a  competent  Court  or  tribimal  in  any  part  of  Her  Majest^'^s  dominions, 
or  in  respect  of  which  the  certificate  of  a  master,  mate,  or  engineer  has  been 
cancelled  or  suspended  by  a  naval  Court. 

(4.)  Where  an  investigation  or  inquiry  has  been  commenced  in  the  United 
Kingdom  with  reference  to  any  matter,  an  inquiry  with  reference  to  the  same 
matter  shall  not  be  held,  under  this  section,  in  a  British  possession. 

(5.)  The  Court  or  tribunal  holding  an  inquiry  under  this  section  shall  have 
the  same  powers  of  cancelling  and  suspen^ng  certificates,  and  shall  exercise 
those  powers  in  the  same  manner  as  a  Court  holding  a  similar  investigation  or 
inquiry  in  the  United  Kingdom. 

(6.)  The  Board  of  Trade  may  order  the  re-hearing  of  any  inquiry  under  this 
section  in  like  manner  as  they  may  order  the  re-hearing  of  a  similar  investigation 
or  inquiry  in  the  United  Kingdom,  but  if  an  application  for  re-hearing  ei&er  is 
not  made  or  is  refused,  an  appeal  shall  Ue  from  any  order  or  finding  of  the  Court 
or  tribunal  holding  the  inquiry  to  the  High  Court  in  England :  provided  that  an 
appeal  shall  not  He — 

(a)  from  any  order  or  finding  on  an  inquiry  into  a  casualty  affecting  a  ship 

registered  in  a  British  possession,  or 

(b)  from  a  decision  affecting  the  certificate  of  a  msister,  mate,  or  engineer,  if 

that  certificate  has  not  been  granted  either  in  the  United  Kingdom  or 
in  a  British  possession,  under  the  authority  of  this  Act. 

(7.)  The  appeal  shall  be  conducted  in  accordance  with  such  conditions  and 
regulations  as  may  from  time  to  time  be  prescribed  by  rules  made  in  relation 
thereto  under  the  powers  contained  in  this  part  of  this  Act  (A?). 

470. — (1.)  The  Lord  Chancellor  may  (with  the  consent  of  the  Treasury  so 
far  as  relates  to  fees)  make  general  rules  for  carrying  into  effect  the  enactments 
relating  to  formal  investigations,  and  to  the  re-hearing  of,  or  an  appeal  from, 
any  investigation  or  inquiry  held  imder  this  part  of  this  Act,  and  in  particular 
with  respect  to  the  appointment  and  summoning  of  assessors,  the  procedure, 
the  parties,  the  persons  allowed  to  appear,  the  notice  to  those  parties  or  persons 
or  to  persons  affected,  the  amount  and  application  of  fees,  and  the  plcLce  in 
which  formal  investigations  are  to  be  held. 

(2.)  Any  rule  made  under  this  section  while  in  force  shall  have  effect  as  if  it 
were  enacted  in  this  Act. 

(8.)  Any  rule  made  under  this  section  with  regard  to  the  re-hecuring  of,  or 
appeals  from,  any  investigation  or  inquiries,  as  to  the  appointment  of  assessors, 
and  as  to  the  place  in  which  formal  investigations  are  to  be  held,  shall  be  laid 
before  both  Houses  of  Parliament  as  soon  as  may  be  aiter  it  is  made  (/). 


Limitation  of 
shipowner's 
liability  in 
certain  cases 
of  loss  of,  or 
damage  to, 
goods. 


Part  VIII. 
Liability  of  Shipowners. 

502.  The  owner  of  a  British  sea-going  ship,  or  any  share  therein,  shall  not 
be  liable  to  make  good  to  any  extent  whatever  any  loss  or  damage  happening 
without  his  actual  fault  or  privity  in  the  following  cases,  namely : — 

(L)  where  any  goods,  merchandise,  or  other  things  whatsoever  taken  in  or 
put  on  board  his  ship  are  lost  or  damaged  by  reason  of  fire  on  board  the 
ship;  or 

(ii.)  where  any  gold,  silver,  diamonds,  watches,  jewels,  or  precious  stones 
taken  in  or  put  on  board  his  ship,  the  true  nature  and  value  of  which 
have  not  at  the  time  of  shipment  been  declared  by  the  owner  or  shipper 
thereof  to  the  owner  or  master  of  the  ship  in  the  bills  of  lading  or 
otherwise  in  writing,  are  lost  or  damaged  by  reason  of  any  robbery, 
embezzlement,  making  away  with,  or  secreting  thereof. 


(0  P.  630. 


Qk)  P.  531. 


(0  Pp.  630,  D.  CO,  531. 


57  &  58  VICT.]      THE   MERCHANT    SHIPPING  ACT,    1894. 


[c.  60. 


597 


508. — (1.)  The  owners  of  a  ship,  British  or  foredgn,  shall  not,  where  all  or 
any  of  the  following  occurrences  (m)  take  place  wimont  their  actual  fault  or 
privity ;  (that  is  to  say), 

(a)  where  any  loss  of  life  or  personal  injury  is  caused  to  any  person  being 

carried  in  the  ship  ; 

(b)  where  any  damage  or  loss  is  caused  to  any  goods,  merchandise,  or  other 

things  whatsoever  on  board  the  ship  ; 

(c)  where  any  loss  of  life  or  personal  injury  is  caused  to  any  person  carried 

in  any  other  vessel  by  reason  of  the  improper  navigation  of  the  ship ; 

(d)  where  any  loss  or  damage  is  caused  to  any  other  vessel,  or  to  any  goods, 

merchandise,  or  other  things  whatsoever  on  board  any  other  vessel,  by 

reason  of  the  improper  navigation  of  the  ship  (n) ; 
be  liable  to  damages  beyond  the  following  amounts  ;  tiiat  is  to  say, 
(i.)  in  respect  of  loss  of  life  or  personal  injury,  either  alone  or  together  with 

loss  of  or  damage  to  vessels,  goods,  merchandise,  or  other  things,  an 

aggregate  amount  not  exceedmg  fifteen  pounds  for  each  ton  of  their 

ship's  tonnage ;  and 
(ii.)  in  respect  of  loss  of,  or  damage  to,  vessels,  goods,  merchandise,  or  other 

things,  whether  there  be  in  addition  loss  of  life  or  personal  injury  or  not, 

an  aggregate  amount  not  exceeding  eight  pounds  for  each  ton  of  their 

ship's  tonnage. 
(2.)  For  the  purposes  of  this  section — 

(a)  The  tonnage  of  a  steam  ship  shall  be  her  gross  tonnage  without  deduction 

on  accoimt  of  engine  room ;  and  the  tonnage  of  a  sailing  ship  shall  be 
her  registered  tonnage : 
Provided  that  there  shall  not  be  included  in  such  tonnage  any  space 
occupied  by  seamen  or  apprentices  and  appropriated  to  their  use 
whicn  is  certified  under  Uie  regulations  scheduled  to  this  Act  with 
regard  thereto  (o). 

(b)  Where  a  foreign  ship  has  been  or  can  be  measured  according  to  British 

law,  her  tonnage,  as  ascertained  by  that  measurement  shall,  for  the 
purpose  of  this  section,  be  deemed  to  be  her  tonnage. 

(c)  Where  a  foreign  ship  has  not  been  and  cannot  be  measured  a.ccording 

to  British  law,  the  smreyor  general  of  ships  in  the  United  Kingdom, 
or  the  chief  measuring  officer  of  any  British  possession  abroad,  shall, 
on  receiving  from  or  by  the  direction  of  the  Court  heajing  the  case, 
in  which  the  tonnage  of  the  ship  is  in  question,  such  evidence  con- 
cerning the  dimensions  of  the  ship  as  it  may  be  practicable  to  furnish, 
give  a  certificate  under  his  hand  stating  what  would  in  his  opinion  have 
been  the  tonnage  of  the  ship  if  she  had  been  duly  measured  according 
to  British  law,  and  the  tonnage  so  stated  in  that  certificate  shall,  for 
the  purposes  of  this  section,  be  deemed  to  be  the  tonnage  of  the  ship  (p), 
(3.)  The  owner  of  every  sea-going  ship  or  share  therein  shall  be  liable  in 
respect  of  every  such  loss  of  life,  personal  injury,  loss  of  or  damage  to  vessels, 
goods,  merchandise,  or  things  as  aforesaid  arising  on  distinct  occasions  to  the 
same  extent  as  if  no  other  loss,  injury,  or  damage  had  arisen  (q), 

504.  Where  any  liability  is  alleged  to  have  been  incurred  by  the  owner  of  a 
British  or  foreign  ship  in  respect  of  loss  of  life,  personal  injury,  or  loss  of 
or  damage  to  vessels  or  goods,  and  several  claims  are  made  or  apprehended 
in  respect  of  that  liability,  then,  the  owner  may  apply  in  England  and  Ireland 
to  the  High  Court,  or  in  Scotland  to  the  Court  of  Session,  or  in  a  British 
possession  to  any  competent  Court,  and  that  Court  may  determine  the  amount 
of  the  owner's  liability  and  may  distribute  that  amoimt  rateably  among  the 
several  claimants,  and  may  stay  any  proceedings  pending  in  any  other  Court  in 
relation  to  the  same  matter,  and  may  proceed  in  such  manner  and  subject  to 
such  regulations  as  to  making  persons  interested  parties  to  the  proceedings,  and 
as  to  the  exclusion  of  any  claimants  who  do  not  come  in  within  a  certain  time, 
iind  as  to  requiring  security  from  the  owner,  and  as  to  payment  of  any  costs,  as 
the  Court  thinks  just  (r). 

505.  All  sums  paid  for  or  on  accoimt  of  any  loss  or  damage  in  respect 
whereof  the  liability  of  owners  is  limited  under  the  provisions  of  this  part  of  the 

(//*)  See  also  63  &  64  Vict.  c.  32,  iw/r«,  (y;)  Pp.  89—90,  384,  n.  (</). 

p.  605.  Iq)  Pp.  90,  n.  (d),  93, 

00  P.  89,  n.  (fl),  11.  (r),  384,  n.  0/).  (r)  Pp.  90,  379,  381. 
(o)  See  Schedule  6  of  Act. 


Limitation  of 
owner's  lia- 
bility in  cer- 
tain cases  of 
loss  of  life, 
injury,  or 
damage. 


Power  of 
Courts  to 
consolidate 
claims 
against 
owners,  &c. 


Part  owners 
to  account  in 
respect  of 
damages. 
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Act,  and  all  costs  incurred  in  relation  thereto,  may  be  brought  into  account 
among  part-owners  of  the  same  ship  in  the  same  manner  as  money  disbursed 
for  the  use  thereof. 


Proof  of  pas- 
sengers on 
boaxd  ship. 


Liability  in 
certain  cases 
not  affected. 


Extent  of 
Part  VIII. 


Definition  of 
"  wreck"  aii<l 
"  salvage." 


507.  In  any  proceeding  under  this  part  of  this  Act  against  the  owner  of 
a  ship  or  share  therein  with  respect  to  loss  of  life,  the  passenger  lists  under  the 
third  part  of  this  Act  shall  be  received  as  evidence  that  the  person  upon  whose 
death  proceedings  are  taken  under  this  part  of  this  Act  was  a  passenger  on  board 
the  ship  at  the  time  of  death. 

608.  Nothing  in  this  part  of  this  Act  shall  be  construed  to  lessen  or  take 
away  any  liability  to  which  any  master  or  seaman,  being  also  owner  or  part- 
owner  of  the  ship  to  which  he  belongs,  is  subject  in  his  capacity  of  master  or 
seaman  («),  or  to  extend  to  any  British  ship  which  is  not  recognized  as  a  British 
ship  within  the  meaning  of  this  Act  (t), 

609.  This  part  of  this  Act  shall,  unless  the  context  otherwise  requires,  extend 
to  the  whole  of  Her  Majesty's  dominions. 

Pabt  IX. 

Wreck  and  Salvage. 
Vessels  in  Distress. 

610.  In  this  part  of  this  Act  imless  the  context  otherwise  requires — 

(1.)  The  expression  **  wreck  *'  includes  jetsam,  flotsam,  lagan,  and  derelict 
foimd  in  or  on  the  shores  of  the  sea  or  any  tidal  water  (u), 

(2.)  The  expression  "  salvage  "  includes  all  expenses,  properly  incurred  by 
the  salvor  in  the  performance  of  the  salvage  ser^'ices  (x). 


Disputed  title 
to  unclaimed 
wreck. 


Unclaimed  Wreck, 

626. — (1.)  Wliere  any  dispute  arises  between  any  such  admiral,  vice-admiral, 
lord  of  a  manor,  heritable  proprietor,  or  other  person  as  aforesaid  and  the 
receiver  respecting  title  to  wreck  found  at  any  place,  or,  where  more  persons 
than  one  claim  title  to  that  wreck  and  a  dispute  arises  between  them  as  to  that 
title,  that  dispute  may  be  referred  and  determined  in  the  same  manner  as  if  it  were 
a  dispute  as  to  salvage  to  be  determined  summarily  under  this  part  of  this  Act. 

(2.)  If  any  party  to  the  dispute  is  unwilling  to  have  the  same  so  referred  and 
determined,  or  is  dissatisfied  with  the  decision  on  that  determination,  he  may 
within  three  months  after  the  expiration  of  a  year  from  the  time  when  the 
wreck  has  come  into  the  receiver's  hands,  or  from  the  date  of  the  decision,  as 
the  case  may  be,  take  proceedings  in  any  Court  haiing  jurisdiction  in  the 
matter  for  estabhshing  his  title  (y). 


Salvage  pay- 
able for 
saving  life. 


Salvage  of 
life  from 
f  01  eign 
vefisels. 


Salvage, 

644. — (1.)  Where  services  are  rendered  wholly  or  in  part  within  British 
waters  in  saving  life  from  any  British  or  foreign  vessel,  or  elsewhere  in  saviog 
life  from  any  British  vessel,  there  shall  be  payable  to  the  salvor  by  the  owner 
of  the  vessel,  cargo,  or  apparel  saved,  a  reasonable*  amount  of  salvage,  to  be 
determined  in  case  of  dispute  in  manner  herein-after  mentioned  (z), 

(2.)  Salvage  in  respect  of  the  preservation  of  life  when  payable  by  the  oi*-ners 
of  the  vessel  shall  be  payable  in  priority  to  all  other  claims  for  salvage  (a). 


646.  When  it  is  made  to  appear  to  Her  Majesty  that  the  government  of  any 
foreign  country  is  willing  that  salvage  should  be  awarded  by  British  Coiuiis  for 
services  rendered  in  saving  life  from  ships  belonring  to  that  country,  when  the 
ship  is  beyond  the  limits  of  British  jurisdiction,  Her  Majesty  may,  by  Order  in 
Coimcil,  direct  that  the  provisions  of  this  part  of  this  Act  with  reference  to 
salvage  of  life  shall,  subject  to  any  conditions  and  qualifications  contained  in 
the  Order,  apply,  and  those  provisions  shall  accordingly  apply  to  those  services 
as  if  they  were  rendered  in  sa\4ng  life  from  ships  within  British  jurisdiction  {b). 


(j?)  P.  386. 

(0  See  61  A:  62  Vict.  c.  14,  ss.   1,  2, 
hifra^  p.  60r>. 

00  P.  145.  n.  (0- 
(.r)  P.  146. 


(y)  P.  146,  n.  (0- 
(c)  Pp.  130.  144.  145. 
(//)  P.  146. 
(/;)  P.  144.  n.  {q). 
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546.  Where  any  vessel  is  wrecked,  stranded,  or  in  distress  at  any  place  on   Salvage  of 
or  near  the  coasts  of  the  United  Kingdom  or  any  tidal  water  within  the  limits  cargo  or 
of  the  United  Kingdom,  and  services  are  rendered  by  any  person  in  assisting   wreck, 
that  vessel  or  saving  the  cargo  or  apparel  of  that  vessel  or  any  part  thereof,  and 
where  services  are  rendered  by  any  person  other  than  a  receiver  in  saving  any 
wreck,  there  shall  be  payable  to  the  salvor  by  the  owner  of  the  vessel,  cargo, 
apparel,  or  wreck,  a  reasonable  amount  of  salvage  to  be  determined  in  case  of 
dispute  in  manner  herein-after  mentioned  (c). 

Procedure  in  Salvage, 

547. — (1.)  Disputes  as  to  the  amount  of  salvage  whether  of  life  or  property,   Determi- 
and  whether  rendered  within  or  without  the  United  Kingdom  arising  between  nation  of 
the  salvor  and  the  owners  of  any  vessel,  cargo,  apparel,  or  wreck,  shall,  if  not  salvage 
settled  by  agreement,  arbitration,  or  otherwise,  be  determined  summarily  in  disputes, 
manner  provided  by  this  Act,  in  the  following  cases,  namely  : — 

(a)  In  any  case  where  the  parties  to  the  dispute  consent : 

(b)  In  any  case  where  the  value  of  the  property  saved  does  not  exceed  one 

thousand  pounds : 

(c)  In  any  case  where  the  amoimt  claimed  does  not  exceed  in  Great  Britain 

three  himdred  pounds,  and  in  Ireland  two  himdred  pounds. 
(2.)  Subject  as  aforesaid,  disputes  as  to  salvage  shall  be  determined  by  the 
High  Court  in  England  or  Ireland,  or  in  Scotland  the  Court  of  Session,  but  if 
the  claimant  does  not  recover  in  any  such  Court  in  Ghreat  Britain  more  than 
three  hundred  pounds,  and  in  any  such  Court  in  Ireland  more  than  two  hundred 
pounds,  he  shall  not  be  entitled  to  recover  any  costs,  charges,  or  expenses 
incurred  by  him  in  the  prosecution  of  his  claim,  unless  the  Court  before  which 
the  case  is  tried  certify  that  the  case  is  a  fit  one  to  be  tried  otherwise  than 
sunmiarily  in  manner  pro\*ided  by  this  Act  (d), 

(8.)  Disputes  relating  to  salvage  may  be  determined  on  the  apphcation  either 
of  the  salvor  or  of  the  owner  of  the  property  saved,  or  of  their  respective  agents  (e), 
(4.)  Where  a  dispute  as  to  salvage  is  to  be  determined  summarily  under  this 
section  it  shall  be  referred  and  determined  as  follows : — 

(a)  In  England  it  shall  be  referred  to  and  determined  by  a  County  Court 

having  Admiralty  jurisdiction  by  virtue  of  the  County  Courts  Admiralty  31  &  32  Vict. 
Jurismction  Act,  1868,  or  any  Act  amending  the  same  (/).  c.  71 . 

♦  ♦♦♦*♦ 

(5.)  Nothing  in  this  Act  relating  to  the  procedure  in  salvage  cases  shaU  affect 
the  jurisdiction  or  procedure  in  salvage  cases  of  a  County  Court  having  Admi- 
ralty jurisdiction  by  virtue  of  the  Coimty  Courts  Admiralty  Jurisdiction  Act,  30  &  31  Vict. 
1868,  or  the  Coiurt  of* Admiralty  (Ireland)  Act,  1867,  or  any  Act  amending  either  c.  114. 
of  those  Acts, 

548. — (1.)  Disputes  as  to  salvage  which  are  to  be  determined  summarily  in    Defbrmi- 
manner  provided  by  this  Act  shcJl —  nation  of 

(a)  where  the  dispute  relates  to  the  salvage  of  wreck  be  referred  to  a  Court  disputes  as 

or  arbitrators  having  jurisdiction  at  or  near  the  place  where  the  wreck  to  salvage 
is  found :  summarily. 

(b)  where  the  dispute  relates  to  salvage  in  the  case  of  services  rendered  to 

any  vessel  or  to  the  cargo  or  apparel  thereof  or  in  saving  life  therefrom 

be  referred  to  a  Court  or  arbitrators  having  jurisdiction  at  or  near  the 

place  where  the  vessel  is  lying,  or  at  or  near  the  port  in  the  United 

Kingdom  into  which  the  vessel  is  first  brought  Gkfter  the  occurrence  by 

reason  whereof  the  claim  of  salvage  arises. 

(2.)  Any  Court  or  arbitrators  to  whom  a  dispute  as  to  salvage  is  referred  for 

summary  determination  may,  for  the  purpose  of  determining  any  such  dispute, 

caU  in  to  their  assistance  any  person  conversant  >vith  maritime  affairs  as 

assessor,  and  there  shall  be  paid  as  part  of  the  costs  of  the  proceedings  to  every 

such  assessor  in  respect  of  his  services  such  sum  not  exceeding  five  pounds  as 

the  Board  of  Trade  may  direct  {g). 

540. — (1.)  Where    a    dispute    relating    to   salvage    has    been    determined  Appeal  in 
summarily  in  manner  provided  by  this  Act,   any  party  aggrieved  by  the   case  of  sal- 
decision  may  appeal  therefrom —  vage  disputes. 

(r)  Pp.  145,  161.  (/)  P.  148. 

(d)  Pp.  146,  148,  466.  (fj)  P.  148,  n.  (e). 

W  P.  148. 
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(a)  in  Great  Britain,  in  like  manner  as  in  the  cajae  of  any  other  ju 
an  Admiralty  or  maritime  cause  of  the  Comity  Comrt  or  She 
as  the  ca.se  may  be. 


ent  in 
8  Court, 


552. — (1 . )  Where  salvage  is  dne  to  any  person  under  this  Act,  the  receiver  shaJl — 

(a)  if  the  salvage  is  due  in  respect  of  services  rendered  in  assisting  any 

vessel,  or  in  saving  life  therefrom,  or  in  saving  the  cargo  or  apparel 
thereof,  detain  the  vessel  and  cargo  or  apparel ;  and 

(b)  if  the  salvage  is  due  in  respect  of  the  saving  of  any  wreck,  and  the  wreck 

is  not  sold  as  unclaimed  under  the  Act,  detain  the  wreck. 

(2.)  Subject  as  herein-aiter  mentioned,  the  receiver  shall  detain  the  vessel 
and  the  cargo  and  apparel,  or  the  wreck  (herein-after  referred  to  as  detained 
property)  until  payment  is  made  for  salvage,  or  process  is  issued  for  the  arrest 
or  detention  thereof  by  some  competent  Court. 

(8.)  A  receiver  may  release  any  detained  property  if  security  is  given  to  his 
satisfaction  or,  if  the  claim  for  salvage  exceeds  two  hundred  pounds  and  any 
question  is  raised  sis  to  the  sufficiency  of  the  security,  to  the  satisfaction  in 
England  or  Ireland  of  the  High  Court,  and  in  Scotland  of  the  Court  of  Session, 
including  any  Division  of  that  Court,  or  the  Lord  Ordinary  officiating  on  the  bills 
during  vacation. 

(4.)  Any  security  given  for  salvage  in  pursuance  of  this  section  to  an  amount 
exceeding  two  himdred  pounds  may  be  enforced  by  such  Court  as  aforesaid  in 
the  same  manner  as  if  bail  had  been  given  in  that  Court  (h). 

554. — (1.)  Where  services  for  which  salvage  is  claimed  are  rendered  either 
by  the  commander  or  crew  or  part  of  the  crew  of  any  of  Her  Majesty's  ships  or 
of  any  other  ship,  and  the  salvor  voluntarily  agrees  to  abandon  his  lien  upon 
the  ship,  coxgo,  and  property  alleged  to  be  salved,  then,  upon  the  master 
entering  into  a  written  agreement  attested  by  two  witnesses  to  abide  the 
decision  of  the  High  Court  in  England,  or  of  a  Vice-Admiralty  Court  or 
Colonial  Court  of  Admiralty,  and  thereby  giving  security  in  that  behalf  to  an 
amount  agreed  on  by  the  parties  to  the  agreement,  that  aigreement  shall  bind 
the  ship,  and  the  cargo,  and  freight  respectively,  and  the  respective  owners  of 
the  ship,  cargo,  and  freight,  and  their  respective  heirs,  executors,  and  adminis- 
trators, for  the  salvage  which  may  be  adjudged  to  be  payable  in  respect  of  the 
ship,  cargo,  and  freight  respectively  to  the  extent  of  the  security  given. 

(2,)  Any  agreement  made  under  this  section  may  be  adjudicated  on  and 
eniorced  in  iSie  same  manner  as  a  bond  executed  under  the  provisions  of  this 
part  of  this  Act  relating  to  salvage  by  Her  Majesty's  ships,  and  on  any  such 
agreement  being  made  the  salvor  and  the  master  shall  respectively  maJse  the 
statements  required  by  this  part  of  this  Act  to  be  made  in  the  case  of  the  bond, 
but  their  statements  need  not  be  made  on  oath  (i), 

(8.)  The  salvor  shall  transmit  the  statements  made,  as  soon  as  practicable  to 
the  Court  in  which  the  agreement  is  to  be  adjudicated  upon. 

555.  [Apportionment  of  salvage  under  two  hundred  pounds  by  receiver]  (A-). 

556.  Whenever  the  aggregate  amount  of  salvage  payable  in  respect  of 
salvage  service  rendered  in  the  United  Kingdom  has  been  finally  ascertained, 
and  exceeds  two  hundred  pounds,  and  whenever  the  aggregate  amount  of 
salvage  payable  in  respect  of  salvage  services  rendered  elsewhere  has  been 
finally  ascertained,  whatever  that  amount  may  be,  then,  if  any  delay  or  dispute 
arises  as  to  the  apportionment  thereof,  any  Court  having  Admiralty  jurisdiction 
may  cause  the  same  to  be  apportioned  amongst  the  persons  entitled  thereto  in 
such  manner  as  it  thinks  just,  and  may  for  that  purpose,  if  it  thinks  fit,  appoint 
any  person  to  carry  that  apportionment  into  effect,  and  may  compel  any  person 
in  whose  hands  or  under  whose  control  the  amoimt  may  be  to  distribute  the 
same,  or  to  bring  the  same  into  Court  to  be  there  dealt  with  as  the  Court  may 
direct,  and  may  for  the  purposes  aforesaid  issue  such  processes  as  it  thinks  fit  (Z). 

Salvage  of  Her  Majesty's  Ships, 

557. — (1.)  Where  salvage  services  are  rendered  by  any  ship  belonging  to 
Her  Majesty  or  by  the  commander  or  crew  thereof,  no  claim  shall  be  allowed 
for  any  loss,  damage,  or  risk  caused  to  the  ship  or  her  stores,  tackle,  or 


{h)  P.  181. 

(i)   P.  181,  n.  («). 


(k)  P.  107,  n.  (p). 
(I)  P.  167. 
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furniture,  or  for  the  use  of  any  stores  or  other  articles  belonging  to  Her 
Majesty,  supplied  in  order  to  effect  those  services,  or  for  any  other  expeiise  or 
loss  sustained  by  Her  Majesty  by  reason  of  that  service,  and  no  claini  for 
scJvage  services  by  the  commander  or  crew,  or  part  of  the  crew  of  any  of  Her 
Majesty's  ships  shall  be  finally  adjudicated  upon,  unless  the  consent  of  the 
Admiralty  to  the  prosecution  of  that  claim  is  proved. 

(2.)  Any  document  purporting  to  give  the  consent  of  the  Admiralty  for  the 
purpose  of  this  section,  and  to  be  signed  by  the  secretary  to  the  Admiralty  or 
on  his  behalf,  shall  be  evidence  of  that  consent. 

(8.)  If  a  claim  is  prosecuted  and  the  consent  is  not  proved,  the  claim  shall 
stand  dismissed  with  costs  (m). 

568. — (1.)  "Where  services  are  rendered  at  any  place  out  of  the  limits  of  the   Salvage 
United  Kingdom  or  the  four  seas  adjoining  thereto  by  the  commander  or  any   by  Her 
of  the  crew  of  any  of  Her  Majesty's  ships,  in  saving  any  vessel  or  ccurgo  or    Majestv's 
property  belonging  to  a  vessel,  the  vessel,  cargo,  or  property,  alleged  to  be   ^^^P^  abroad, 
saved  shall,  if  the  salvor  is  justified  by  the  circumstances  of  the  case  in 
detaining  it,  be  taken  to  some  port  where  there  is  a  consular  officer  or  a 
Colonial  Court  of  Admiralty,  or  a  Vice-Admiralty  Court. 

(2.)  The  salvor  and  the  master,  or  other  person  in  charge  of  the  vessel,  cargo, 
or  property,  saved  shall  within  twenty-four  hours  after  arriving  at  the  port 
each  deliver  to  the  consular  officer  or  judge  of  the  Colonial  Court  of  Admiralty 
or  Vice-Admiralty  Court,  as  the  case  may  be,  a  statement  on  oath,  specifying 
so  far  as  possible,  and  so  far  as  those  particulars  are  applicable,  the  particulars 
set  out  in  the  first  part  of  the  Nineteenth  Schedule  to  this  Act,  and  also  in  the 
case  of  the  master  or  other  person  his  willingness  to  execute  a  bond  in  the 
form,  so  far  as  circumstances  will  permit,  set  out  in  the  second  part  of  that 
schedule. 

660. — (1.)  The  bond  shall  be  in  such  sum  as  the  consular  officer  or  judge   Provisions  as 
thinks  sufficient  to  answer  the  demand  for  salvage  service,  but  the  sum  fixed  to  bond  to  be 
shall  not  exceed  one  half  of  the  amount  which,  in  the  opinion  of  the  consular  execute<l. 
officer  or  judge,  is  the  value  of  the  property  in  respect  of  which  salvage  has 
been  rendered. 

(2.)  Where  the  vessel,  cargo,  or  property  in  respect  of  which  salvaee  services 
are  rendered  is  not  owned  by  persons  domiciled  in  Her  Majesty's  dominions, 
the  master  shall  procure  such  security  for  the  due  performance  of  the  bond  as 
the  consular  officer  or  judge  thinks  sufficient  to  be  lodged  with  that  officer  or 
judge,  or  with  that  officer  or  judge  and  such  other  persons  jointly  as  the  salvor 
may  appoint. 

(8.)  The  consular  officer  or  judge  shall  fix  the  amoimt  of  the  bond  within 
foiu:  days  after  the  receipt  of  the  statements  required  by  this  part  of  this  Act, 
but  if  either  of  those  stiatements  is  not  delivered  within  the  time  required  by 
this  part  of  this  Act,  he  may  proceed  ex  parte. 

(4!\  A  consular  officer  may  for  the  puiposes  of  this  section  take  affidavits. 

(5.)  Nothing  in  this  section  shall  authorize  the  consular  officer  or  judge  to 
require  the  cargo  of  any  ship  to  be  unladen  (n). 

660. — (1.)  The  consular  officer  or  judge  on  fixing  the  sum  to  be  inserted  in   Execution 
the  bond  shall  send  notice  thereof  to  the  salvor  and  master,  and  on  the  execu-   of  bond, 
tion  of  the  bond  by  the  master  in  the  sum  fixed  in  the  presence  of  the  consular 
officer  or  judge  (who  shall  attest  the  same),  and  upon  delivery  thereof  to  the 
salvor,  and  in  cases  where  security  is  to  be  lodged,  on  that  security  being  duly 
lodged,  the  right  of  the  salvor  to  detain  the  vessel,  cargo,  or  property  shall  cease. 

(2.)  The  bond  shall  bind  the  respective  owners  of  the  vessel,  cargo,  and 
freight,  and  their  heirs,  executors,  and  administrators,  for  the  salvage  adjudged 
to  be  payable  in  respect  of  the  vessel,  cargo,  and  freight  respectively  (n). 

661.--(1.)  The  bond  shall  be  adjudicated  on  and  enforced  in  the  High  Court   Enforcement 
in  England,  unless  the  salvor  and  master  agree  at  the  time  of  the  execution  of  of  bond, 
the  bond  that  the  bond  may  be  adjudicated  on  and  enforced  in  any  specified 
Colonial  Court  of  Admiralty  or  Vice- Admiralty  Court,  but  that  Court  shall  in 
that  case  have  the  same  power  and  authorities  for  the  purpose  as  the  High 
Coiurt  in  England. 

(2.)  The  High  Court  in  England  shall  have  power  to  enforce  any  bond  given 
in  pursuance  of  this  part  of  this  Act  in  any  Colonial  Court  of  Admiralty  or 
Vice-Admiralty  Court  in  any  part  of  Her  Majesty's  dominions,  and  any  Court 

(w)  Pp.  142—143.  (n)  P.  143,  n.  (k). 
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exercising  Admiralty  jurisdiction  in  Scotland,  Ireland,  the  Isle  of  Man,  or  the 
Channel  Islands  shall  assist  that  Court  in  enforcing  those  bonds. 

(3.)  Where  security  has  been  given  for  the  performance  of  a  bond,  the 
persons  with  whom  the  security  is  lodged  shall  deal  with  the  same  as  the 
Coiurt  adjudicating  upon  the  bond  direct. 

(4.)  The  consular  officer  or  judge  shall  at  the  earUest  opportunity  transmit 
the  statements  and  documents  delivered  to  him,  cmd  the  notice  (rf  the  som 
fixed  in  the  bond  to  the  High  Court  in  England  or  the  Colonial  Court  of 
Admiralty  or  Vice-Admiralty  Court  in  which  the  bond  is  to  be  enforced,  as  the 
case  may  be  (o). 

662.-— ^1.)  Isothing  contained  in  this  part  of  this  Act  shall  prejudice  the 
right  of  the  salvor,  where  salvage  services  have  been  rendered  by  one  of  Her 
Majesty's  ships,  or  by  the  conunander  or  any  of  the  crew  thereof,  to  proceed 
for  the  enforcement  of  the  salvage  claim  otherwise  than  in  manner  provided  by 
this  Act,  but  the  salvor  shall  have  no  right  to  detain  the  vessel,  cargo,  or 
property  saved,  unless  he  elects  to  proceed  under  this  part  of  this  Act  (o). 

(2.)  Nothing  contained  in  this  part  of  this  Act  shall  afifect  the  right  of  the 
salvor,  where  salvage  services  have  been  rendered  by  one  of  Her  Majesty's 
ships  or  by  the  commander  or  any  of  the  crew  thereof,  in  any  case  which  is  not 
provided  for  therein  (o). 

563.  Any  bond,  statement,  agreement,  or  other  document  made  or  executed 
in  pursuance  of  the  provisions  of  this  part  of  this  Act  relating  to  salvage  by 
Her  Majesty's  ships  shall,  if  made  or  executed  out  of  the  United  Kingdom,  he 
exempt  from  stamp  duty  (o). 
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Jurisdiction  of  High  Court  in  Salvage. 

566.  Subject  to  the  provisions  of  this  Act,  the  High  Court,  and  in  Scotland 
the  Court  of  Session,  shall  have  jurisdiction  to  decide  upon  all  claims  whatso- 
ever relating  to  salvage,  whether  the  services  in  respect  of  which  salvage  is 
claimed  were  performed  on  the  high  seas  or  within  the  body  of  any  county, 
or  partly  on  the  high  seas  and  partly  within  the  body  of  any  county,  and 
whether  the  wreck  in  respect  of  which  salvage  is  claimed  is  founa  on  the  sea  or 
on  the  land,  or  partly  on  the  sea  and  partly  on  the  land  (p). 


Saving  for 
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Supplevtental, 

671.  Nothing  in  this  part  of  this  Act  shall  prejudice  or  affect  any  jurisdiction 
or  powers  of  the  Lord  Warden  or  any  officers  of  the  Cinque  Ports  or  of  any 
Court  of  those  ports  or  of  any  Coiurt  ha\'ing  concurrent  jurisdiction  within  the 
boundaries  of  these  ports,  and  disputes  as  to  salvage  arising  within  those 
boundaries  shall  be  determined  in  the  manner  in  which  they  have  been 
hitherto  determined  {g). 

Part  XIII. 

Legal  Proceedings. 
♦  ♦  ♦  #  *  ♦ 

Damage  occasioned  by  Foreign  Ship, 

688. — (1.)  Whenever  any  injury  has  in  any  part  of  the  world  been  caused 
to  any  property  belonging  to  Her  Majesty  or  to  any  of  Her  Majesty's  subjects 
by  any  foreign  ship,  and  at  any  time  thereafter  that  ship  is  found  in  any  port 
or  river  of  the  United  Kingdom  or  within  three  miles  of  the  coast  thereof,  a 
judge  of  any  Court  of  record  in  the  United  Kingdom  (and  in  Scotland  the 
Court  of  Session  and  also  the  sheriff  of  the  county  within  whose  jurisdiction 
the  ship  may  be)  may,  upon  its  being  shown  to  him  by  any  person  applying 
summarily  that  the  injury'  was  prob£3)ly  caused  by  the  misconduct  or  want  of 
skill  of  the  master  or  mariners  of  the  ship,  issue  an  order  directed  to  any  officer 
of  customs  or  other  officer  named  by  the  judge.  Court,  or  sheriff,  requiring  him 
to  detain  the  ship  until  such  time  as  the  owner,  master,  or  consignee  thereof 
has  made  satisfaction  in  respect  of  the  injury,  or  has  given  security,  to  be 
approved  by  the  judge,  Court,  or  sheriff,  to  abide  the  event  of  any  action,  suit, 
or  other  legal  proceeding  that  may  be  instituted  in  respect  of  the  injury,  and  to 


{a)  P.  143,  n.(*). 


ij))  P.  144. 


(q)  P.  146,  n.(r). 
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pay  all  costs  and  damages  that  may  be  awarded  thereon ;  and  any  ofl&cer  of  customs 
or  other  ofl&cer  to  whom  the  order  is  directed  shall  detain  the  ship  accordingly. 

(2.)  Where  it  appears  that,  before  an  application  can  be  made  under  this 
section,  the  ship  in  respect  of  which  the  application  is  to  be  made  will  have 
departed  from  the  limits  of  the  United  Kingdom  or  three  miles  from  the  coast 
thereof,  the  ship  may  be  detained  for  such  time  as  will  allow  the  application 
to  be  made,  and  the  result  thereof  to  be  communicated  to  the  officer  detaining 
the  ship,  and  that  officer  shall  not  be  liable  for  any  costs  or  damages  in  respect 
of  the  detention  imless  the  same  is  proved  to  have  been  made  without 
reasonable  grounds  (r). 

(3.)  In  any  legal  proceeding  in  relation  to  any  such  injury  aforesaid,  the 
person  giving  security  shall  be  made  defendant  or  defender,  and  shall  be  stated 
to  be  the  owner  of  the  ship  that  has  occasioned  the  damage ;  and  the  pro- 
duction of  the  order  of  the  judge,  Court,  or  sheriflT  made  in  relation  to  the 
security  shall  be  conclusive  e^'idence  of  the  liability  of  the  defendant  or 
defender  to  the  proceeding. 

♦  **♦♦♦ 

Application  of  Pa/rt  XIII. 
712.  This  part  of  this  Act  shall,  except  where  otherwise  provided,  apply  to   Application 
the  whole  of  Her  Majesty's  dominions.  of  Part  XIII. 

♦  ♦*♦♦* 

Part  XIV. 
Supplemental. 

General  Control  of  Board  of  Trade, 

♦  **♦♦♦ 

717.  The  Board  of  Trade  may  take  any  legal  proceedings  under  this  Act  in    Legal  pro- 
the  name  of  any  of  their  officers.  ceedings. 

****** 

Exemption  of  Her  Majesty* 8  Ships, 

741.  This  Act  shall  not,  except  where  specially  provided,  apply  to  ships   Exemption 
belonging  to  Her  Majesty.  of  Her 

Definitions  and  Provisions  as  to  Application  of  Act,  Majesty  s 

742,  In  this  Act,  imless  the  context  otherwise  requires,  the  following 
expressions  have  the  meanings  hereby  sissigned  to  them,  that  is  to  say —  Definitions. 

**  Vessel "  includes  any  ship  or  boat,  or  any  other  description  of  vessel  used 

in  navigation ; 
**  Ship  "  includes  every  description  of  vessel  used  in  navigation  not  propelled 

by  oars ; 
**  Master"  includes  every  person  (except  a  pilot)  having  conmiand  or  charge 

of  any  ship ; 
"  Seaman  "  includes  every  person  (except  masters,  pilots,  and  apprentices 

duly  indentured  and  registered),  employed  or  engaged  in  any  capacity  on 

board  any  ship  (s) ; 
"  Wages  "  includes  emoluments ; 
"  Salvor  **  means,  in  the  case  of  salvage  services  rendered  by  the  officers  or 

crew  or  part  of  the  crew  of  any  ship  belonging  to  Her  Majesty,  the  person 

in  command  of  that  ship ; 
**  Pilot "  means  any  person  not  belonging  to  a  ship  who  has  the  conduct  thereof. 
**  Colonial  Court  of  Admiralty  "  has  the  same  meaning  as  in  the  Colonial   '>2  &  53  Vict. 

Courts  of  Admiralty  Act,  1890 ;  c-  1^- 

**  Chief  officer  of  customs  "  includes  the  collector,  superintendent,  principal 

coast  officer,  or  other  chief  officer  of  customs  at  each  port ; 
**  Consular  officer,'*  when  used  in  relation  to  a  foreign  country,  means  the 

officer  recognized  by  Her  Majesty  as  a  consular  officer  of  that  foreign 

country. 

Short  Title  and  Commencement, 

747.  This  Act  may  be  cited  as  the  Merchant  Shipping  Act,  1894.  Short  title. 

748.  This  Act  shall  come  into  operation  on  the  first  day  of  January  one   Commence- 
thousand  eight  hundred  and  ninety-five.  ment. 

(r)  Pp.  78—79.  (*)  P.  201. 


604  STATUTES. 

NINETEENTH  SCHEDULE. 

Pabt  I. 

Statements  in  the  Case  of  Salvage  by  Her  Majesty*s  Ships, 

Section  558.  (1.)  Particulars  to  be  stated  both  by  the  salvor  and  by  the  master  or  other 

person  in  charge  of  the  vessel,  cargo,  or  property  saved : — 

(a)  the  place,  condition,  and  circumstances  in  which  the  vessel,  cargo,  or 

property  was  at  the  time  when  the  services  were  rendered  for  which 
salvage  is  clfidmed : 

(b)  the  nature  and  duration  of  the  services  rendered. 
(2.)  Additional  particulars  to  be  stated  by  the  salvor : — 

(a)  the  proportion  of  the  value  of  the  vessel,  cargo,  euid  property,  and  of  the 

freight  which  he  claims  for  salvage,  or  the  values  at  wnioh  he  estimates 
the  vessel,  freight,  cargo,  and  property  respectively,  and  the  several 
amounts  that  he  claims  for  salvage  in  respect  of  the  same  : 

(b)  any  other  circumstances  which  he  thinks  relevant  to  the  said  claim. 

(8.)  Additional  particulars  to  be  stated  by  the  said  master  or  other  person  in 
charge  of  the  said  vessel,  cargo,  or  property : — 

(a)  a  copy  of  the  certificate  of  registry  of  the  said  vessel,  and  of  the  indorse- 

ments thereon,  stating  any  change  which  (to  his  knowledge  or  belief) 
has  occurred  in  the  particulars  contained  in  the  certificate ;  and  stating 
also  to  the  best  of  his  knowledge  and  belief,  the  state  of  the  title  to  the 
vessel  for  the  time  being,  and  of  the  incumbrances  and  certificates  of 
mortgage  or  sale,  if  any,  ajffecting  the  same,  and  the  names  and  places 
of  business  of  the  owners  and  incumbrancers : 

(b)  the  name  and  place  of  business  or  residence  of  the  freighter  (if  any)  of 

the  said  vessel,  and  the  freight  to  be  paid  for  the  voyage  on  which  she 
then  is : 

(c)  a  general  account  of  the  quantity  and  nature  of  the  cargo  at  the  time  the 

salvage  services  were  rendered : 

(d)  the  name  and  place  of  business  or  residence  of  the  owner  of  the  cargo 

and  of  the  consignee  thereof : 

(e)  the  values  at  which  the  master  or  person  making  the  statement  estimates 

the  vessel,  cargo,  and  property,  and  the  freight  respectively,  or  if  he 
thinks  fit,  in  heu  of  the  estimated  value  of  the  cargo,  a  copy  of  the 
vessel's  manifest : 

(f)  the  amoimts  which  the  master  thinks  should  be  paid  as  salvage  for  the 

services  rendered : 

(g)  an  accurate  list  of  the  property  saved  in  cases  where  the  vessel  is  not 

saved : 
(h)  an  account  of  the  proceeds  of  the  sale  of  the  vessel,  cturgo,  or  property,  in 

cases  where  the  same  or  any  of  them  are  sold  at  tne  port  where  the 

statement  is  ma.de : 
(i)  the  number,  capacities,  and  condition  of  the  crew  of  the  vessel  at  the 

time  when  the  services  were  rendered ;  and 
(k)  any  other  circumstances  he  thinks  relevant  to  the  matters  in  question. 

Paet  II. 

Salvage  Bond, 

[N,B, — Any  of  tlie  particulars  not  hnown^  or  not  required^  by  reason  of  the 
clwi/m  being  only  against  the  cargo,  rfc,  may  be  omitted,] 

Whereas  certain  salvage  services  are  alleged  to  have  been  rendered  by  the 
vessel  [insert  names  of  vessel  and  of  com/m,ander] ,  commander,  to  the 
merchant  vessel  [insert  nam^es  of  vessel  and  master],  master,  belonging  to 
[name  and  place  of  business  or  residence  of  owner  of  vessel] ,  freighted  by  [the 
sam£  of  the  freighter] ,  and  to  the  cargo  therein,  consisting  of  [stati  very 
shortly  the  descriptions  and  quantities  of  the  goods,  and  the  names  and 
addresses  of  their  owners  and  consignees]  : 

And  whereas  the  said  vessel  and  cargo  have  been  brought  into  the  port  of 
[insert  na/me  a/nd  situation  of  port] ,  and  a  statement  of  the  salvage  claun  has 
been  sent  to  [insert  the  name  of  the  consular  officer  or  judge  of  the  Colonial 
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Court  of  Admiralty  or  Vice- Admiralty  Court  and  of  the  office  hefills]^  and  he 
has  fixed  the  amount  to  be  inserted  in  this  bond  at  the  sum  of  [state  the  sum] . 

Now  I,  the  said  [master's  nam^] ,  do  hereby,  in  pursuance  of  the  Merchant 
Shipping  Act,  1894,  bind  the  several  owners  for  the  time  being  of  the  said 
vessel  and  of  the  cargo  therein  and  of  the  freight  payable  in  respect  of  that 
cargo  and  their  respective  heirs,  executors,  and  administrators,  to  pay  among 
them  such  sum  not  exceeding  the  said  sum  of  [state  the  sum,  fixed] ,  in  such 
proportions  and  to  such  persons  as  (if  the  parties  a^ee  on  any  other  Courts 
substitute  the  name  of  it  herej  the  High  Court  in  England  shall  adjudge  to  be 
payable  as  salvage  for  the  services  so  alleged  to  have  been  rendered  as  aforesaid. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this  [insert  the 
date]  day  of 

Signed,  sealed,  and  delivered,  by  the  said  [master's  name] . 

(L.S.) 

In  the  presence  of  [name  of  consular  officer  or  judge  of  the  Colonial  Court 
of  Admiralty  or  Vice-Admiralty  Courts  and  of  the  office  he  fills] . 


MERCHANT   SHIPPING   (LIABILITY  OF   SHIPOWNERS) 

ACT,   1898. 

61  &  62  VICT.  c.  14. 

An  Act  to  amend  the  Merchant  Shipping  Act,  1894,  with  respect  to  the 

LiabiUty  of  Shipowners. 

[25th  July,  1898.] 

1.  Sections  five  hundred  and  two  to  five  hundred  and  nine  inclusive  of  the  Extension  of 
Merchant  Shipping  Act,  1894,  shall  extend  and  apply  to  the  owners,  builders,  limitation  of 
or  other  parties  interested  in  any  ship  built  at  any  port  or  place  in   Her  liability  in 
Majesty^s  dominions,  from  and  including  the  launching  of  such  ship  until  the  certain  case^ 
registration  thereof  under  section  two  of  the  Merchant  Shipping  Act,  1894.  of  loss  of 
Provided  always  that  such  owners,  builders,  or  other  parties  interested  as  ^^'®'  i^jurj'. 
skforesaid  shall  not  benefit  under  this  section  for  a  period  beyond  three  months  ^^  damage, 
after  the  launching  of  such  ship  {t). 

2.  So  much  of  section  five  hundred  and  eight  of  the  Merchant  Shipping  Act,  Partial  repeal 
1894,  as  is  inconsistent  with  the  foregoing  is  hereby  repealed  (t),  of  57  &  58 

3.  For  the  purposes  of  this  Act  the  tonnage  of  a  ship  shall  be  ascertained  as  ^^i^t.  c.  60, 
provided  by  section  five  himdred  and  three,  sub-section  two  (b)  and  (c)  of  the  *•  ^^^• 
Merchant  Shipping  Act,  1894,  with  regard  to  foreign  ships  {t).  Measurement 

4.  For  the  purposes  of  this  Act  **  ship  "  shall  include  evenr  description  of  for  tonnage 
vessel  used  or  intended  to  be  used  in  navigation  not  propelled  by  oars  and  for  the  pur- 
whether  completed  or  in  course  of  completion  or  construction  (t).  poses  of  this 

6.  This  Act  may  be  cited  as  the  Merchant  Shipping  (Liability  of  Ship-  Act. 

owners)  Act,  1898.  Definition. 

Short  title. 


MERCHANT   SHIPPING   (LIABILITY  OF   SHIPOWNERS 

AND  OTHERS)  ACT,  1900. 

68  &  64  VICT.  c.  82. 

An  Act  to  amend  the  Merchant  Shipping  Act,  1894,  with  respect  to  the 

Liability  of  Shipowners  and  others. 

[6th  August,  1900.] 

Further 
1.  The  limitation  of  the  liability  of  the  owners  of  any  ship  set  by  section  five   limitation  of 
hundred  fiuid  iiree  of  the  Merchant  Shipping  Act,  1894,  in  respect  of  loss  of  or  liability  of 
damage  to  vessels,  goods,  merchandise,  or  other  things,  shall  extend  and  apply  shipowner. 

(t)  Pp.  89,  n.  (y),  378,  n.  {ff),  ^^  &  58  Viet. 

c.  ou. 
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STATUTES. 


Limitation 
of  liability 
of  harboar 
con8ei*vancy 
authority. 


Limitation 
of  liability 
where 
several 
claims  arise 
on  one 
occasion. 

Short  title. 

Construction. 

57  &  58  Vict, 
c.  60. 

60  &  61  Vict, 
c.  59. 

60&61  Vict. 
c.  61. 

61  &  62  Vict, 
c.  H. 

61  &  62  Vict, 
c.  44. 


to  all  cases  where  (without  their  actual  fault  or  privity)  any  loss  or  damage  is 
caused  to  property  or  rights  of  any  kind,  whether  on  Is^d  or  on  water,  or 
whether  fixed  or  moveable,  by  reason  of  the  improper  navigation  or  manage- 
ment of  the  ship  (u), 

2. — (1.)  The  owners  of  any  dock  or  canal,  or  a  harbour  authority  or  a 
conservancy  authority,  as  defined  by  the  Merchant  Shipping  Act,  1894,  shall 
not,  where  without  their  actual  fault  or  privity  any  loss  or  dam&ge  is  caused  to 
any  vessel  or  vessels,  or  to  any  goods,  merchandise,  or  other  things  whatsoever 
on  board  any  vessel  or  vessels,  be  Uable  to  damages  beyond  an  aggregate 
amount  not  exceeding  eight  pounds  for  each  ton  of  the  tonnage  of  the  largest 
registered  British  ship  which,  at  the  time  of  such  loss  or  damage  occurring,  is, 
or  within  the  period  of  &\e  years  previous  thereto  has  been,  within  the  area  over 
which  such  dock  or  canal  owner,  hurbour  authority,  or  conservancy  authority, 
performs  any  duty  or  exercises  any  power.  A  ship  shall  not  be  deemed  to 
have  been  within  the  area  over  which  a  harbour  authority  or  a  conservancy 
authority  performs  any  duty,  or  exercises  any  powers,  by  reason  only  that  it 
has  been  built  or  fitted  out  within  such  area,  or  that  it  has  taken  shelter  within 
or  passed  through  such  area  on  a  voyage  between  two  places  both  situate 
outside  that  area,  or  that  it  has  loaded  or  unloaded  mails  or  passengers  within 
that  area  (u). 

(2.)  For  the  purpose  of  this  section  the  tonnage  of  ships  shall  be  ascertained 
as  provided  by  section  &ve  hundred  and  three,  sub- section  two,  of  the 
Merchant  Shipping  Act,  1894,  and  the  register  of  any  ship  shall  be  sufficient 
evidence  that  the  gross  tonnuge  and  the  deductions  therefrom  and  the  registered 
tonnage  are  as  therein  stated  (u). 

(8.)  Section  ^ve  hundred  and  four  of  the  Merchant  Shipping  Act,  1894,  shall 
apply  to  this  section  as  if  the  words  **  owner  of  a  British  or  foreign  ship  *' 
included  a  harbour  authority  and  a  conservancy  authority,  and  the  owner  of  a 
canal  or  of  a  dock  (x). 

(4.)  For  the  purpose  of  this  section  the  term  '*  dock  "  shall  include  wet  docks 
and  basins,  tidal  docks  and  basins,  locks,  cuts,  entrances,  dry  docks,  graving 
docks,  gridirons,  slips,  quays,  wharves,  piers,  stages,  landing-places,  emd  jetties. 

(5.)  For  the  purposes  of  this  section  the  term  **  owners  of  a  dock  or  canal  *' 
shall  include  any  person  or  authority  having  the  control  and  management  of 
any  dock  or  canal,  as  the  case  may  be. 

(6.)  Nothing  in  this  section  shall  impose  any  Uability  in  respect  of  any  such 
loss  or  damage  on  any  such  owners  or  authority  in  any  case  where  no  such 
UabiUty  would  have  existed  if  this  Act  had  not  passed. 

3.  The  limitation  of  liabiUty  under  this  Act  shall  relate  to  the  whole  of  any 
losses  and  damages  which  may  arise  upon  any  one  distinct  occasion,  although 
such  losses  and  damages  may  be  sustained  by  more  than  one  person,  and  shall 
apply  whether  the  liability  arises  at  common  law  or  under  any  general  or 
private  Act  of  Parliament,  and  notwithstanding  emjrthing  contained  in  such 
Act  (y). 

4.  This  Act  may  be  cited  as  the  Merchant  Shipping  (Liability  of  Shipowners 
and  others)  Act,  1900. 

5.  This  Act  shall  be  construed  as  one  with  the  Merchant  Shipping  Act,  1894, 
and  that  Act  and  the  Merchant  Shipping  Act,  1897,  the  Merchant  Shipping 
(Exemption  from  Pilotage)  Act,  1897,  the  Merchant  Shipping  (Liability  of 
Shipowners)  Act,  1898,  the  Merchant  Shipping  (Mercantile  Marine  Fund)  Act, 
1898,  and  this  Act,  may  be  cited  together  as  the  Merchant  Shipping  Acts, 
1894  to  1900. 


(tf)  Pp.  92,  377,  n.  (a). 


(x)  Pp.  03,  377,  n.  («). 


(1/)  P.  93. 
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RULES,   ORDERS,  AND  REGULATIONS. 


It  has  not  been  considered  neces8ai7  to  print  in  this  edition  either  the  Rales, 
Orders,  and  Regulations  for  the  High  Court  of  Admiralty  of  England  of  1859, 
February,  1871,  March,  1871  (2),  April,  1871,  May,  187-1,  or  the  Rules.  Orders,  and 
Regulations  of  the  Supreme  Court,  1883  to  1901.  The  above  specified  Rules,  Ordei-s, 
and  Regulations  of  the  High  Court  of  Admiralty  of  England  will  be  found  printed  in 
the  appendix  to  the  second  edition  of  this  work,  pp.  565 — 599,  and  at  pp.  H04 — 677  of 
the  same  appendix  such  of  the  Supreme  Court  Rules  and  Forms  of  1 883  as  specially 
I'elate  to  Admii-alty  actions  and  appeals  are  set  out,  together  with  the  material  portions 
of  the  Order  as  to  Supreme  Court  Fees.  1884,  and  the  Order  as  to  Fees  of  July,  1884. 
The  above-mentioned  and  other  existing  Rules  and  Regulations  of  the  Supreme  Coui-t 
of  general  application  are  now  so  easily  accessible  that  it  is  hoped  that  their  omission 
from  the  appendix  of  this  edition  will  not  occasion  any  inconvenience. 


I. 

LIVERPOOL    ADMIRALTY    DISTRICT    REGISTRY    RULES,    FEBRUARY, 

MARCH,  1871. 

These  Rules,  which  have  not  been  annulled  by  the  Rules  of  the  Supi^me  Court,  will 
be  found  printed  in  the  second  edition  of  this  work.  Appendix,  pp.  593 — 595. 


IL 

RULES  OF  THE  SUPREME  COURT  (MERCHANT  SHIPPlXd),  1894,    DATED 

DECEMBER  10,  1894. 

1.  The  jurisdiction  of  the  High  Court  under  the  Merchant  Shipping  Act,  1894  (in  General  juris- 
these  Rules  referred  to  as  the  Act),  with  the  exception  of  that  under  sections  28, 30,  and  diction  under 
604  of  the  Act,  shall  be  assigned  to  the  Probate,  Divorce,  and  Admiralty  Division.  the  Act. 

2.  Any  application  of  the  Act  may  be  made  by  summons  or  otherwise,  and  either  ADDlication 
ex  parte  or  upon  service  of  motion  on  any  person  as  the  Court  may  direct.  under  sect  30 

3. — (1.)  Any  application  to  the  High  Court  under  section  197  of  the  Act  shall  be   of  the  Act 
made  to  the  Admii-alty  registrar,  and  shall  be  in  such  form  and  shall  be  accom|)anied    *      y    ^.  " 
by  such  documents  and  by  such  statements,  whether  on  oath  or  otherwise,  as  the   -^PP^^^'^" 
President  of  the  Probate,  Divorce,  and  Admiralty  Division  directs.  "?  ^^  excess 

(2.)  The  registrar  shall,  on  receiving  the  application,  give  written  notice  thereof,        ''^a?^  P»*^ 
and  of  the  sum  claimed,  to  the  Admiralty,  and  shall  proceed  to  examine  the  appli-    <^^^*™®^ 
cation,  and   shall,  if   necessary,  apply  to  the  Registrar-General    of  Shipping    and    yo^^^J*^^^"^ 
Seamen  to  produce  such  papei-s  in  his  possession  relating  thereto,  and  may  call  for   !5 
further  evidence.  -><avy. 

(3.)  If  the  registrar  considers  that  the  whole  of  the  claim  is  just,  he  shall  give  a 
certificate  accordingly,  but  if  he  considers  that  the  claim  or  any  part  thereof  is  not 
just,  he  shall  give  notice  of  his  opinion  in  writing  under  his  hand  to  the  person  making 
the  application,  or  his  solicitor  or  agent. 

(4.)  If  within  sixteen  days  from  the  giving  of  the  last-mentioned  notice  the  person 
to  whom  the  notice  is  given  does  not  cause  to  be  left  at  the  Admiralty  Registry  a 
written  notice  demanding  that  the  application  be  referred  to  the  judge,  the  registrar 
shall  finally  decide  thereon  and  certify  accordingly. 

(5.)  If  the  notice  is  left  as  aforesaid,  the  application  shall  stand  referred  to  the 
judge  in  chambers,  and  his  decision  thereon  shall  be  final,  and  the  registrar  shall 
certify  the  same  accordingly. 

(6.)  The  judge  and  registrar  shall  in  any  proceeding  under  these  Rules  have  full 
jx)wer  to  administer  oaths  and  to  exercise  all  the  ordinary  powers  of  the  Court  as 
in  any  other  proceeding  within  its  jurisdiction,  and  the  judge  or  registrar  (as  the  case 
may  be)  may,  if  he  thinks  fit,  allow  for  the  costs  of  any  such  proceeding  any  sum 
not  exceeding  five  pounds  for  each  seaman  in  respect  of  whom  application  is  made. 
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and  that  sam  shall  be  added  to  the  sum  aathorized  to  be  repaid  under  the  Act,  and 
shall  be  certified  by  the  registrar  accordingly. 

4.  These  Rules  may  be  cited  as  the  Roles  of  the  Sapreme  Court  (Merchant 
Shipping),  1894. 

The  I'Oth  of  December,  1894. 


111. 

ORDER  AS  TO  SUPREME  COURT  FEES,  DECEMBER,  1896. 

Order,  dated  Deeemher  19,  1896,  at  to  the  payment  of  certain  feet  and  percentages,  or 
poundages,  payable  in  the  Admiralty  JHrition  if  the  Supreme  Qmrt  of  Judicature^ 
by  means  of  a  transfer  in  the  paymojker'*  bookt^  in  lieu  of  stamps, 

42  k  48  Vict.        We,  two  of  the  Lords  Commissioners  of  Her  Majesty's  Treasury,  in  pursuance  and 
c.  58.  execution  of  the  powers  given  by  the  Public  Offices  Fees  Act,  1879,  with  the  consent 

of  the  Lord  Chancellor,  do  hereby  direct  that  from  and  after  the  1st  Jannaiy,  1897. 
inclusive,  the  fees  and  poundages,  or  percentages,  payable  in  stamps  under  the  *'  Order 
as  to  Supreme  Court  Fees,  1884,"  and  the  ''Order  as  to  the  Fees  and  Percentages 
which  are  required  to  be  taken  in  the  Supreme  Court  of  Judicature  by  means  of 
Stamps,**  dated  4tb  July,  1884,  or  other  Orders,  in  the  Admiralty  Division  of  the  said 
Court,  in  respect  of  the  sale  of  vessels,  &c.,  sold  by  the  Order  of  the  Court,  in  cases 
pending  in  the  principal  registry,  and  in  the  Liverpool  and  Manchester  district 
registries,  may,  so  far  as  such  fees  and  poundages  and  percentages  are  included  in  the 
charges  comprised  in  the  account  sales  of  the  Admiralty  Marshal,  be  paid  in  cash  in 
lieu  of  stamps,  viz.,  by  means  of  transfers  by  the  paymaster  of  the  Supreme  Court 
from  the  fund  in  Court,  to  an  account  kept  in  his  books  for  fees  on  proceedings,  or  to 
such  other  accounts  as  the  Treasury  may  from  time  to  time  direct. 
Dated  the  \Wi  day  of  December,  1896. 

W.  H.  Fisher, 
Stanley, 

Two  of  the  Lords  of  Her  Majesty's  Treasury. 

I  consent  to  this  Order. 

Halsbury,  C. 


IV. 

ORDER  AS  TO  SUPREME  COURT  FEES,  JANUARY,  1897. 

Order,  dated  January  22,  1897,  made  by  the  Lord  ChanceUitr,  with  the  concurrence  of 
the  Treasury,  abolishing  fees  on  xunts  paid  out  of  the  Admiralty  Registry. 

I,  Hardinge  Stanley,  Baron  Halsbury,  Lord  High  Chancellor  of  Great  Britain,  by 
and  with  the  advice  and  consent  of  the  undersigu^  judges  of  the  Supreme  Court  and 
with  the  concurrence  of  the  Commissioners  of  Her  Majesty's  Treasury,  by  virtue  of 
section  twenty-six  of  the  Supreme  Court  of  Judicature  Act,  1875,  and  aU  other  powers 
enabling  me  in  that  behalf,  do  hereby  oi*der  that  Fee  No.  145  in  the  Schedule  to  the 
Order  as  to  Supreme  Court  Fees,  1884,  appointed  to  be  taken  on  every  50/.  or  fraction 
of  50Z.  paid  out  of  the  Admiralty  Registry  in  any  action  shall,  from  the  first  of 
February  instant,  be  abolished. 

The  2,2nd  day  of  Jajiuary,  1897. 


V. 

SHIPPING  CASUALTIES  RULES,  1895  (r). 

General  Rules  for  Formal  Investigations  into  Shipping  Casualties,  1895. 

Short  Title  and  Commencement, 

1.  These  Rules  may  be  cited  as  the  Shipping  Casualties  Rules,  1895.  They  shall 
come  into  operation  on  the  1st  day  of  April,  1895,  and  shall,  so  far  as  practicable,  and 
unless  otherwise  expressly  provided,  apply  to  all  matters  arising  in  any  pending 
investigation,  and  also  to  all  investigations  instituted  on  or  after  the  said  day. 

(r)  The  rules  not  relating  to  "  Shipping  Casualty  '*  appeals  are  omitted  here. 
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Interpretation, 

2.  In  these  Roles,  unless  the  context  or  subject-matter  otherwise  requires — 

**  Investigation  "  means  a  fonnal  investigation  into  a  shifting  casualty  : 

'*  Judge"  means  the  wreck  commissioner,  sheriff,  sheriff-substitute,  stipendiary 
magistrate,  justices,  or  other  authority  empowered  to  hold  an  investigation  : 

**List  of  assessors"  means  the  existing  list  and  classification  of  assessors  for 
shipping  casualties  approved  by  the  Secretary  of  State  set  out  in  part  ii.  of  the 
Appendix  to  these  Bules,  or  the  list  and  classification  of  assessors  for  the  time 
being  approved  by  the  Secretary  of  State  : 

"  Court  of  Appeal "  means  the  Court  by  which  appeals  from  decisions  given  in 
investigations  or  inquiries  into  shipping  casualties  are  for  the  time  being 
heard,  under  the  Merchant  Shipping  Act,  1894,  or  any  Act  amending  that  Act. 

AppedU. 

19.  Where  an  appeal  is  to  the  High  Court  in  England,  it  shall  be  to  a  Divisional 
Court  of  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High  Court. 

20.  Every  appeal  under  sections  475  and  478  of  the  Merchant  Shipping  Act,  1894, 
shall  be  conducted  in  accordance  with  the  conditions  and  regulations  following 
(namely) : — 

(a)  The  appellant  shall,  within  the  time  herein -after  mentioned,  serve  on  such  of 

the  other  parties  to  the  proceedings  as  he  may  consider  to  be  directly  affected 
by  the  appeal,  notice  of  his  intention  to  appeal,  and  shall  also,  within  two  days 
after  setting  down  the  appeal,  give  to  the  said  parties  notice  of  the  general 
grounds  of  the  appeal. 

(b)  Notice  of  appeal  shall  be  served  either  within  twenty-eight  days  from  the  date 

on  which  the  decision  is  pronounced,  or  within  twenty-one  days  from  the  date 
on  which  the  report  is  issued  in  print  in  London  by  the  Board  of  Trade. 

(c)  If  the  appeal  is  brought  by  any  party  other  than  the  Board  of  Trade,  the 

appellant  shall  before  the  appeal  is  heard  give  such  security,  if  any,  by  deposit 
of  money  or  otherwise,  for  the  costs  to  be  occasioned  by  the  appeal,  as  the 
judge  from  whose  decision  the  appeal  is  brought  on  application  made  to  him 
for  that  purpose  may  direct. 

(d)  The  appellant  shall,  before  the  expiration  of  the  time  within  which  notice  of  appeal 

may  be  given,  leave  with  the  officer  for  the  time  being  appointed  for  that 
purpose  by  the  Court  of  Appeal,  a  copy  of  the  notice  of  appeial,  and  the  officer 
shall  thereupon  set  down  the  appeal  by  entering  it  in  the  proper  list. 

(e)  The  Court  or  Appeal  shall  be  assisted  by  not  less  than  two  assessors  to  be 

selected,  in  the  discretion  of  that  Court,  having  regard  to  the  nature  of  each 
case,  from  either  or  both  of  the  following  cases  : — 

1.  Elder  Brethren  of  the  Trinity  House. 

2.  Persons  approved  from  time  to  time  by  the  Secretary  of  State  as  assessora 

for  the  purpose  of  formal  investigations  into  shipping  casualties,  under 
sections  46H  and  467  of  the  Merchant  Shipping  Act,  1894. 

(f)  The  Court  of  Appeal  may,  if  it  thinks  fit.  order  any  other  person,  other  than  the 

parties  served  with  the  notice  of  appeal,  to  be  added  as  a  party  or  parties  to 
the  proceedings  for  the  purposes  of  the  appeal,  on  such  terms  with  respect  to 
costs  and  otherwise  as  the  Court  of  Appeal  may  think  fit.  Any  party  to  the 
proceedings  may  object  to  the  appearance  on  the  appeal  of  any  other  party  to 
the  proceedings  as  unnecessary. 

(g)  The  evidence  taken  before  the  judge  from  whose  decision  the  appeal  is  brought 

shall  be  proved  before  the  Court  of  Appeal  by  a  copy  of  the  notes  of  the  judge, 
or  of  the  shorthand  writer,  clerk,  secretary,  or  other  person  authorized  by  him 
to  take  down  the  evidence,  or  by  such  other  materials  as  the  Court  of  Appeal 
thinks  expedient ;  and  a  copy  of  the  evidence,  and  of  the  report  to  the  Board 
of  Trade  containing  the  decision  from  which  the  appeal  is  brought,  and  of  the 
notice  of  the  general  grounds  of  the  appeal,  shall  be  left  with  the  officer  for 
the  time  being  appointed  for  that  purpose  by  the  Court  of  Appeal  before  the 
appeal  comes  on  for  hearing.  For  the  purpose  of  this  rule,  copies  of  the  notes 
of  the  evidence,  and  of  the  report,  shall  be  supplied  to  the  appellant,  on  request, 
by  the  judge  or  other  person  having  charge  thereof,  on  payment  of  the  usual 
charge  for  copying. 

(h)  The  Court  of  Appeal  shall  have  full  power  to  receive  further  evidence  on 
questions  of  fact,  such  evidence  to  be  either  by  oral  examination  in  Court,  by 
affidavit,  or  by  deposition  taken  before  an  examiner  or  commissioner.  Evidence 
may  al^o  be  given  with  special  leave  of  the  Court  of  Appeal  as  to  matters  which 
have  occurred  since  the  date  of  the  decision  from  which  the  appeal  is  brought. 

(i)  The  Court  of  Appeal  shall  have  power  to  make  such  order  as  to  the  whole  or  any 
part  of  the  costs  of  and  occasioned  by  the  appeal  as  the  Court  may  think  just. 

A.P. 
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(j)  Subject  to  the  foregoing  provisions  of  this  rule,  every  appeal  shall  be  conducted 
under  and  in  accordance  with  the  general  rules  and  regulations  applicable  to 
ordinary  proceedings  before  the  Ck>urt  of  Appeal,  but  there  shall  not  be  any- 
thing in  the  nature  or  pleadings  other  than  the  notice  of  the  general  grounds 
of  the  appeal,  except  by  special  permission  of  the  Court  of  AppeaL 

(k)  On  the  conclusion  of  an  appeal  the  Court  of  Appeal  shall  senci  to  the  Board  of 
Trade  a  report  of  the  case  in  such  form  as  the  Court  of  Appeal  may  think  fit. 

lU'kearingt  hy  Order  of  Board  of  Trade, 

21. — (a)  Where  the  Board  of  Trade  direct  a  re-hearing,  under  section  475  or  478  of 
the  Merchant  Shipping  Act,  1894,  they  shall  cause  such  reasonable  notice  to  be  given 
to  the  parties  whom  they  consider  to  be  affected  by  the  re-hearing  as  the  circumstances 
of  the  case  may,  in  the  opinion  of  the  Board  of  Trade,  permit. 

(b)  The  provisions  distinguished  as  (e),  (f),  (g),  (h),  (i),  (j),  and  (k),  of  the  last 
foregoing  rule  shall  apply  to  a  re-hearing  as  if  it  were  an  appeal,  and  as  if  the  Court 
or  authority  before  whom  the  re-hearing  takes  place  were  the  Court  of  AppeaL 

Computation  of  Tune. 

27.  In  computing  the  number  of  days  within  which  any  act  is  to  be  done  they  shall 
be  reckoned  exclusive  of  the  first  and  inclusive  of  the  last  day,  unless  the  last  day 
shall  happen  to  fall  on  a  Sunday,  Christmas  Day,  or  Good  Friday,  or  on  a  day- 
appointed  for  a  public  fast  or  thanksgiving  or  holiday,  in  which  case  Uie  time  shall  be 
reckoned  exclusive  of  that  day  also. 

Service  of  Notices, 

28.  Any  notice,  summons,  or  other  document  issued  under  these  Rules  may  be 
served  by  sending  the  same  by  registered  letter  to  the  address  of  the  person  to  be 
served. 

29.  The  service  of  any  notice,  summons,  or  other  document  may  be  proved  by  the 
oath  or  affidavit  of  the  person  by  whom  it  was  served. 

Repealing  Clause, 

30.  The  under-mentioned  Rules  are  hereby  annulled,  but  nothing  in  these  Bnles 
shall  affect  the  previous  operation  of,  or  anything  done  or  suffered  under,  any  of  the 
said  Rules — 

(1.)  The  Shipping  Casualties  Rules,  1878. 

(2.)  The  Shipping  Casualties  Rules,  1879. 

(3.)  The  additional  Rules  as  to  investigations  into  shipping  casualties,  made  in  1880. 

(4.)  The  Shipping  Casualties  (Appeal  and  Re-hearing)  Rules,  1880. 

(Signed)        Hergehell,  C. 
Dated  the  1th  day  of  March,  1895. 
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MINUTES   OF  DECKEES   AND   OKDERS  IN 
ADMIRALTY  ACTIONS  AND  APPEALS. 


I.  ADMIRALTY  DIVISION. 

1.  Possesion  Suit — Judgment  In/avmtr  of  Plaintiff. 
Admiralty. 

"  Beatrice,"  otherwise  "  Rappahannock,'*  No.  2812. 

January  22nd,  1867. 
The  jndge,  having  heard  counsel  for  the  plaintiff,  pronounced  the  vessel  "  Beatrice," 
otherwise  "  Rappahannock,"  to  be  the  sole  property  of  the  United  States  of  America, 
the  plaintifb,  and  decreed  possession  thereof  to  be  given  to  T.  H.  D.,  the  consul  of  the 
said  United  States  at  the  port  of  Liverpool,  and  he  condemned  H.  L.  and  R.  G.  C,  the 
defendants,  in  costs. 

2.  Poxjtejf4fion  Suit — Appraufemeut  and  Sale. 

Admiralty  Division. 

**  Evangelistria,"  Fol.  298,  1876. 

August  8tfi,  1876. 
The  judge,  having  heard  counsel  on  both  sides,  overruled  the  petition  on  protest, 
and  pronounced  for  the  jurisdiction  of  the  Court  in  this  action,  and  he  further,  at 
petition  of  defendant's  counsel,  plaintiff  objecting  thereto  on  the  ground  that  he  was 
bound  to  take  the  ship  to  Syra,  decreed  the  vessel  '*  Evangelistria"  to  be  appraised  and 
sold,  with  leave  to  both  parties  to  bid  at  the  sale. 

3.   Co'Ownership  Suit — AppraUement  and  Sale  of  Ship. 

"Nelly  Schneider,"  1877,  W.,  No.  294. 

April  itk,  1878. 

C.  E.  B.,  shorthand  writer,  was  sworn  faithfully  to  report  the  evidence  of  the 
witnesses  about  to  be  produced  in  this  action.  Plaintiffs  produced  as  witnesses  J.  W. 
and  W.  S.,  who  having  been  sworn  were  examined  orally  in  Court. 

The  judge  having  heard  counsel  on  both  sides  directed  the  plaintiffs'  shares  in  the 
vessel  "  Nelly  Schneider  "  to  be  appraised,  and  he  farther  directe<i  that  plaintiffs'  said 
shares  be  offered  for  sale  to  the  defendants  at  their  appraised  value,  and  that,  if  such 
offer  be  not  accepted  within  a  fortnight  from  the  filing  of  such  appraisement,  the  said 
vessel  be  sold,  and  that  each  party  pay  their  own  costs. 

4.   Mirrtgage  Suit — Mortgage  pronounced  for. 

"Antarctic,"  Fol.  404, 1881. 

January  I7th,  1882. 
The  judge,  having  heard  counsel  for  the  plaintiff,  pronounced  for  the  force  and 
validity  of  the  mortgage  deed  proceeded  on  in  this  action,  and  condemned  the  proceeds 
of  the  vessel  "Antarctic,"  now  remaining  in  Court,  in  the  amount  of  principal  and 
interest  due  on  the  said  mortgage  and  costs,  but  without  prejudice  to  other  claims 
against  the  said  proceeds,  and  reserving  all  questions  as  to  priority  of  payment. 

6.   Bottomry  Action — Bond  protumnced  for. 

Admiralty  Division. 

"  Cultivator." 

The  judge,  having  heard  counsel  for  the  plaintiffs,  pronounced  for  the  force  and 
validity  of  the  bottomry  bond  proceeded  on  in  this  action,  together  with  interest 
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thereon,  at  the  rate  of  4  per  cent,  per  annum,  from  the  time  when  the  said  bond 
became  due  until  payment  thereof,  and  costs,  and  he  condemned  the  proceeds  of  the 
vessel  **  Cultivator "  in  the  amount  due  on  the  said  bond,  interest,  and  costs,  and 
directed  the  balance  of  the  said  proceeds,  now  remaining  in  Court,  to  be  paid  out 

to &  Co.,  solicitors,  for  the  use  of  their  parties,  in  part  satisfaction  of  the  said 

bond,  interest,  and  costs,  8.  &  Co.,  P.  k  Co.,  and  G.  &  Co.  respectively,  solicitors  for 
the  interveners,  having  consented  thereto. 

6.  Damage  Action  where  Bail  jrut  in  and  Defendant' *  Ve*jtel  held  alone  to  blame. 
Admiralty  Division. 

"  Colstrup,"  1885,  C,  No.  2196,  Fol.  199. 

Jvne  30M,  1885. 
The  judge,  being  assisted  by  Captain  R.  W.  P.,  B.N.,  and  Captain  A.  E.  B.,  two  of 
the  Elder  Brethren  of  the  Trinity  Corporation,  and  having  heard  counsel  on  both 
sides,  pronounced  the  collision  in  question  in  this  action  to  have  been  occasioned 
by  the  fault  or  default  of  the  master  and  crew  of  the  steamship  "  Colstrup,"  and  for 
the  plaintiff's  claim  for  damages  in  consequence  thereof,  and  he  further  pronounced 
against  defendants*  counterclaim,  condemned  the  said  defendants  and  their  bail  in  the 
said  damages  and  in  costs,  and  referred  the  said  damages  to  the  registrar,  assisted  by 
merchants,  to  assess  the  amount  thereof. 

7.  Damage  Action  where  Dail  jmt  in  and  hoth  VeMxeh  held  to  blame, 

Admiraltv  Division. 

"  Tay,'*  1885,  J.,  No.  331,  FoL  104. 

June  2oth,  1886. 

The  judge,  being  assisted,  &c.,  pronounced  the  collision  in  question  in  this  action  to 
have  been  occasioned  by  the  fault  or  default  of  the  master  and  crew  of  the  steamship 
**TRy,"  and  by  the  fault  or  default  of  the  master  and  crew  of  the  steamship 
**  Blanche,"  and  that  the  damages  arising  therefrom  oaght  to  be  borne  equally  by  the 
owners  of  the  said  steamship  "  Tay  '*  and  by  the  owners  of  the  said  steamship 
"  Blanche,"  and  he  condemned  the  owners  of  the  said  steamship  **  Tay  "  and  their  baU 
in  a  moietj'  of  plaintiffs*  claim  in  i-espect  of  the  said  damages,  and  also  condemned  the 
owners  of  the  said  steamship  "  Blanche  "  (</)  in  a  moiety  of  defendants'  counterclaim 
in  respect  of  the  said  damages,  and  referred  the  said  damages  to  the  registrar,  assisted 
by  merchants,  to  assess  the  amount  thereof,  but  made  no  order  as  to  costs. 

The  judge  further,  on  application  by  defendants'  counsel,  directed  the  execution  of 
this  decree  to  be  stayed  for  a  month. 

8.  Danuige  Action — Both  Vessels  to  blame,  where  tlie  Defendant^t  appeared  and  defewted 
the  Suit,  kftt  did  not  jmt  in  Bail,  and  the  Defendant*'  Vef»el  wa*  left  vnder  Arrext, 

"  North  American  "  and  "  Tecla  Carmen." 

Jvly  \Wt,  1858. 
The  judge,  having  been  again  assisted  by  Captain  H.  B.  R.  and  Captain  M.  C.  C, 
two  of  the  Elder  Brethren  of  the  Trinity  Corporation,  and  having  read  and  considered 
the  proceedings  and  evidence  and  heard  further  information  by  counsel,  by  his 
interlocutory  decree  pronounced  that  F.  Clarkson  and  Rothery  had  in  part  only 
proved  the  contents  or  the  said  libel,  responsive  allegation,  and  allegation  respectively 
given  in  by  them  ;  that  the  collision  in  this  cause  was  occasioned  by  the  default  of  the 
master  and  crew  of  the  ship  or  vessel  "North  American,"  and  the  ship  or  vessel  "Tecla 
Carmen  "  ;  that  the  damage  done  to  the  said  ship  or  vessel  "  North  American  "  ought 
to  be  borne  equally  by  the  owners  of  the  said  ship  "  North  American  "  and  the  owners 
of  the  said  ship  "  Tecla  Carmen  "  and  for  a  moiety  only  of  the  damage  proceeded  for ; 
and  condemned  the  said  ship  or  vessel  "  North  American  "  and  freight  in  such  moiety 
of  the  damage  proceeded  for,  and  referred  the  same,  together  with  all  accounts  and 
vouchers  brought  in,  or  hereafter  to  be  brought  in,  relative  thereto,  to  the  registrar, 
assisted  by  merchants,  to  report  the  amount  thereof,  but  made  no  order  as  to  costs  {h). 

(a)  No  bail  was  given  to  answer  the  defendants   were    condemned  "  in    such 

counterclaim.  amount  as  the  plaintiffs  may  ultimately 

(A)  In  27fe  Amalia.  where   the  vessel  be  entitled  to  recover  in  respect  of  the 

was  left  under  arrest,  but  her  liability  said  damage"  [the damage proNjeedeti for], 

was   limited  under  the   M.  S.    Acts   by  See  17ie  Amalia,  Br.  &  L.  151,  and  the 

petition    by  the  defendants  during  the  Privy  Council  Record  in  the  same  case, 
peiiidency   of    the   suit    of  damage,    the 
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U.  Daniagti  Actum  where  Suit  coidested  hy  Defendant  without  putting  in.  BaUy  and 

Defendants  Vessel  Jield  alone  to  blame. 

"  Lady  Anne/' 

February  9tfi,  1850. 
The  judge,  being  assisted  by  Captain  H.  N.  and  Captain  W.  B.  F.,  two  of  the  Elder 
Brethren  of  the  Trinity  Corporation,  and  having  read  the  act  and  the  evidence  and  heard 
advocates  and  proctors  on  both  sides,  by  interlocutory  decree  pronounced  for  the 
damage  proceeded  for  in  this  cause,  condemned  the  said  schooner  or  vessel  **  Lady 
Anne  '*  in  the  said  damage  and  in  costs,  and  also  condemned  Francis  Loose,  ship- 
owner, and  Thomas  Lake  Harman,  master  mariner,  both  of  Lynn,  the  owners  of  the 
said  schooner  or  vessel,  F.  Clarkson's  parties,  in  costs,  and  referr^  the  said  damage, 
together  with  all  accounts  and  vouchers  brought  in  or  to  be  brought  in  relative 
thereto,  to  the  registrar  and  merchants  to  report  the  amount  thereof.  The  judge,  at 
Coote's  further  petition,  decreed  a  commission  of  appraisement  and  sale  of  the  said 
schooner  or  vessel,  her  tackle,  apparel  and  furniture. 

10.  Damage  Suit  DismU*ed  on  Ground  of  Inheritable  Accident, 

Admiralty  Division. 

'•  Buckhurst,"  1881,  T.,  No.  238,  FoL  24. 

March  2Hh,  1881. 
The  judge,  being  assisted,  &c.,  pronounced  that  the  collision  in  question  in  this 
action  was  the  result  of  inevitable  accident  and  against  plaintif&)^  claim  for  damages 
arising  out  of  such  collision,  and  he  dismissed  the  defendants  and  their  bail  from  this 
action  and  all  further  observance  of  justice  therein,  but  made  no  order  as  to  costs. 

11.  Danmge  Suit  Dismisned^  CoUisUnt,  being  Fault  of  Piht  Cowpulsorily  Employed, 

Admiralty  Division. 

*'  Walsgrif,"  1880,  L.,  No.  2493,  Fol.  397. 

March  I2th,  1881. 

The  judge,  being  assisted,  &c.,  pronounced  the  collision  in  question  in  this  action  to 
have  been  occasioue<l  by  the  fault  or  incapacity  of  the  pilot  who  was  at  the  time 
acting  in  charge  of  the  vessel  "  Walsgrif,"  and  that  the  employment  of  the  said  pilot 
at  the  time  and  place  of  the  said  collision  was  compulsory  by  law,  and  further 
pronounced  against  the  plaintiff*  claim  for  damages  arising  out  of  such  collision,  and 
dismissed  the  defendants  and  their  bail  from  this  action  and  all  further  observance  of 
justice  therein,  and  condemned  the  plaintiffs  in  costs. 


Admiralty  Division. 


12.  Sal  rage  Suit^  Sal  rage  Atoarded, 


*•  Queen,"  1885,  C\,  No.  2608,  Fol.  229. 

February  13M,  188(>. 
The  President,  having  heanl  counsel  on  both  sides,  pronounced  the  sum  of  200/.  to 
be  due  to  the  plaintiff  for  the  salvage  services  by  them  rendered  to  the  steamship 
"  Queen,"  together  with  costs,  and  he  condemned  the  defendants  and  their  bail  in  the 
said  sum  of  2001.  and  costs  (r). 


(f)  It  would  seem  that  this  form  of 
decree  (which  is  the  form  in  use  in  the 
decree  awanling  salvage  in  the  case  of 
The  Waterloo,  2  Dods.  433,  appealed  to 
the  Delegates  in  1820)  must  have  been  first 
a<lopted  between  the  years  1810  and  1820, 
since  the  processes  on  appeal  to  the  Dele- 
^tes  in  causes  of  salvage  from  the  High 
Court  of  Admiralty  and  Admiralty  Court 
of  Yarmouth,  previously  to  the  first- 
menlioned  of  these  years,  show  clearly 
that  where  the  defendants  had  appeared 
and  given  bail  in  the  Court  below,  the 
decree  awarding  salvage,  just  as  the  decree 
in  a  default  suit,  condemned  the  vessel 
ari'ested  and  bailed  in  the  amount 
awaixled  without  any  mention  of  either 
the  liability  of  the  bail  or  the  defendants. 
See  the  printed  processes  in  the  following 


cases :  ne  William  Beekford,  8  C.  Rob. 
365,  November  27,  1800  ;  The  VEsper^ 
awe,  1  Dods.  46,  May  21,  1810  (appeals 
from  the  High  Court  of  Admiralty)  ;  Tlie 
Anna  and  Jo*epk,  March  31,  1807  ;  The 
Betsey,  June 21, 1803;  26  April,  1804,  Del.; 
ne  Familien,  August  18,  1812 ;  77/e 
Planter,  December  12, 1815  (appeals  from 
the  Admiralty  Court  of  Great  Yarmouth). 
See  also  the  form  of  an  interlocutory  decree, 
decreeing  salvage  upon  a  recaptured  ship 
and  cargo,  Man-iott,  Formulare  Instru- 
mentorum,  1802,  p.  245. 

[It  is  suggested  that  the  alteration  in 
the  form  of  the  decree  may  have  been 
made  in  consequence  of  the  decision  as  to 
the  nature  of  bail  in  'Jlie  Nied-Elwin, 
1  Dods.  50,  at  p.  53  (1811)]. 
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13.  Salrnffc  Acfian,  Tender  pronov  need  for. 

Admiralty  Division. 

"  Chadwick,"  1885,  E.,  No.  1077,  FoL  334. 

Janvary  \^h,  1886. 
The  President,  being  assisted,  &c.,  pronounced  the  tender  (/?)  of  600^.  heretofore 
made  in  this  action  to  be  sufficient,  dismissed  the  defendants  and  their  bail  from  this 
action  and  all  further  observance  of  justice  therein  on  payment  of  the  costs  incurred  by 
the  plaintiffs  up  to  the  time  of  the  said  tender  being  made,  and  condemned  the 
plaintiffs  in  the  costs  incurred  subsequently  to  the  said  tender.  And  he  further 
apportioned  the  said  amount  as  follows,  namely,  the  sum  of  400Z.  to  the  owners  of  the 
steamship  "  Esperance,"  the  sum  of  50i.  to  the  master  thereof,  and  the  sum  of  ITiOZ.  to 
the  crew  of  the  said  vessel,  to  be  divided  amongst  them  according  to  their  respective 
ratings  on  board  thereof. 

14.  Salrage  Action,  Tender  Overruled  a  fid-  Saltage  Awarded, 

Admiralty  Division. 

*' Volmar,"  1885,  E.,  No.  1219,  Fol.  370. 

Fehnmry  26^/<,  1886. 
The  President,  being  assisted,  &c.,  pronounced  the  tender  of  600Z.  heretofore  made 
in  this  action  to  be  insufficient  ;  and  that  the  further  sum  of  300/.,  making  together 
with  the  said  tender  the  sum  of  900/.,  is  due  to  the  plaintiffs  for  the  salvage  services 
by  them  rendered  to  the  stearashi))  "  Volmar "  and  her  cargo,  together  with  their 
costs ;  and  he  condemned  the  defendants  and  their  bail  in  the  said  further  sum  of 
300/.  and  in  costs ;  but  he  condemned  the  plaintiff  in  the  costs,  if  any,  incurred  by 
the  defendants  in  giving  bail  in  an  amount  over  the  sum  of  2,000/.  The  President 
further  apportioned  the  salvage  as  follows,  viz.,  the  sum  of  675/.  to  the  owners  of  the 
steamship  '*  Ella  Sayer,"  the  sura  of  75/.  to  the  master  thereof,  and  the  sum  of  150/. 
to  the  crew  of  the  said  steamship,  to  be  divided  amongst  them  according  to  their 
respective  ratings  on  boanl  tliereof. 

15.  Limitation  of  Liahilify  Suit  where  Life  Claim*  were  Apprehended. 

Admiralty  Division. 

"Simla,''  1884,  L.,  No.  1942,  Fol.  211. 

Jvne  2Ath,  1884. 

The  judge,  having  further  heard  counsel  for  the  plaintiffs,  pronounced  that  the 
owners  of  the  ship  "  City  of  Lucknow "  are  entitled  to  limited  liability  according  to 
the  provisions  of  the  Merchant  Shipping  Act,  1864,  and  that  in  respect  of  loss  of  life 
or  personal  injury,  either  alone  or  together  with  damage  to  ships,  goods,  merchandise, 
or  other  things,  occasioned  by  the  improper  navigation  of  the  said  ship  "  City  of  Luck- 
now  "  on  the  occasion  of  the  collision  between  that  ship  and  the  ship  "  Simla  *'  on  the 
28th  day  of  January,  1884,  the  owners  of  the  said  ship  "City  of  Lucknow"  are 
answerable  in  damages  to  an  amount  not  exceeding  17,926/.  10«.,  such  sum  being  at 
the  rate  of  15/.  for  each  ton  of  the  registered  tonnage  of  the  said  vessel ;  and  that  in 
respect  of  claims  for  damage  to  ships,  goods,  merchandise,  or  other  things  alone,  the 
owners  of  the  said  ship  "  City  of  Lucknow  "  are  answerable  in  damages  to  an  amount 
not  exceeding  9,560/.  8j».  of  the  said  sum  of  17,926/.  IOji.,  being  at  the  rate  of  8/.  for 
each  ton  of  the  registered  tonnage  of  the  said  vesseL  The  judge  further  ordered  that 
upon  payment  into  Court  of  the  said  sum  of  9,560/.  8*..  together  with  interest  thereon 
at  the  rate  of  4  per  cent,  per  annum  from  the  date  of  the  said  collision  until  such  pay- 
ment into  Court,  and  upon  plaintiffs  undertaking  to  give  bail  when  required  to  answer 
any  claims  that  may  be  brought  in  respect  of  loss  of  life  or  personal  injury  in  a  sum 
not  exceeding  8,366/.  2j<.,  the  balance  of  the  amount  for  which  they  are  answerable  in 
respect  of  loss  of  life  or  personal  injury  as  aforesaid,  together  with  interest  thereon  at 
the  rate  of  4  per  cent,  per  annum  from'  the  date  of  the  said  collision  until  payment  of 
the  said  sum  into  Court,  and  also  upon  payment  of  the  costs  incurred  on  behalf  of  the 
plaintiffs  in  actions  1884,  D.  No.  215,  Fol.  36,  and  1884,  S.  No.  491,  Fol.  42,  all  pro- 
ceedings in  the  said  actions  be  stayed.  The  judge  further  ordered  that  three  advertise- 
ments should  be  inserted  at  an  interval  of  not  less  than  a  week  between  each 
advertisement  in  each  of  the  following  papers,  viz.,  '•  The  Times,'*  "  The  Shipping  and 
Mercantile  Gazette,"  and  ''  The  Daily  Tel^raph,"  intimating  to  all  persons  having  any 
claim  in  respect  of  loss  of  life  or  personal  injury  or  other  loss  or  damage  caused  as 
aforesaid,  that  if  they  do  not  come  in  and  enter  tlicir  claims  on  or  before  the  17th  day 

(d)  The    old    term    "  tender "    is    f  re-      has  been  no  tender  in  the  proper  sense  of 
quently  used  in  cases  where  money  has      the  word, 
been  paid  into  Court.,  even   though  there 
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of  September  next  they  will  be  excluded  from  sharing  in  the  amount  in  which  the 
owners  of  the  said  ship  "  City  of  Lucknow ''  are  liable  as  aforesaid,  the  last  of  such 
advertisements  to  be  inserted  on  or  before  the  3rd  day  of  September  next  ensuing. 
And  he  referred  all  claims  brought  in  or  hereafter  t<>  be  brought  in  in  this  action  to 
the  registrar,  assisted  by  merchants,  to  assess  the  amount  thereof.  The  judge  also 
condemned  the  plaintifEs  in  the  costs  of  this  action. 

16.  Damage  to  Cargo  Action — Plaintiff* tt  Claim  2>ranonnced  for, 

"  Bushire,"  1884,  B.,  No.  6987,  Fol.  478. 

March  2itk,  1885. 
The  judge,  having  heard  counsel  on  both  sides,  pronounced  for  the  damage  proceeded 
for,  condemned  the  defendants  therein  {e)j  and  in  costs,  and  referred  the  said  damage 
to  the  r^strar,  assisted  by  merchants,  to  assess  the  amount  thereof. 

17.  Action  of  Necessaries — Judgment  In  Farour  of  Plaintiffs — Vessel  under  Arrest, 
Admiralty  Division. 

"  Immacolata  Concezione,"  1882,  C,  No.  4474,  Fol.  331. 

December  \Uh,  1882. 
The  judge,  having  heard  counsel  on  both  sides,  pronounced  in  favour  of  plaintifEs' 
claim  for  necessaries,  subject  to  a  reference  to  the  registrar  and  merchants  to  assess 
the  amount  thereof;  and  he  condemned  the  vessel  "Immacolata  Concezione"  in  the 
amount  due  in  respect  of  the  said  claim  and  costs,  but  without  prejudice  to  other 
claims  against  the  said  vessel,  and  further  he  condemned  the  interveners  in  the  costs 
occasioned  by  their  intervention. 

18.  Action  of  SeamerCs  Wages — Judgment  In  Favour  of  Plaintiffs — Vessel  under  Arrest, 
Admiralty  Division. 

"  Immacolata  Concezione,"  1882,  C,  No.  5089,  Fol.  391. 

January  BOth,  1883. 
The  judge,  having  heard  the  respective  counsel  for  the  plaintiffs  in  an  action,  1882, 
Fol.  327,  and  1882,  Fol.  331,  pronounced  in  favour  of  plainti£EB'  claim  for  wages, 
subject  to  a  reference  to  the  registrar,  assisted  if  necessary  by  merchants,  to  assess  the 
amount  thereof,  together  with  costs ;  and  he  condemned  the  vessel  "  Immacolata 
Concezione"  in  the  amount  due  in  respect  of  the  said  claim  and  costs,  but  without 
prejudice  to  other  claims  against  the  said  vessel. 

19.  Master's  Wages  Sult'^JudgwefU  in  Favour  of  Plaintiff — Ao  Jteference, 

Admiralty  Division. 

"  Turgot,"  1885,  S.,  No.  1425,  Fol.  143. 

January  I9th,  1886. 
The  judge,  having  maturely  deliberated,  pronounced  that  the  plaintiff  is  entitled  to 
recover  the  sum  of  48Z.  17 s,  6d.  in  respect  of  his  claim  for  wages  and  disbursements, 
together  with  costs,  and  he  condemned  the  defendants  and  their  bail  in  the  said  sum, 
and  in  costs. 

20.  Forfeiture  Suit — Judgment  In  Favour  of  Crown, 

"  Annandale,"  1877,  G.,  No.  248. 

Notemher  Gth,  1877. 
The  judge,  having  heard  Her  Majesty's  Advocate  in  her  office  of  Admiralty,  the 
solicitor  for  the  defendant  being  present,  pronounced  that  the  vessel  "Annandale," 
seized  and  detained  by  William  Pugh  Gardner,  the  plaintiff,  a  collector  of  customs,  at 
Liverpool,  is  liable  to  forfeiture  to  Her  Majesty  under  the  provisions  of  the  103rd  section, 
sub-sect.  2  of  the  Merchant  Shipping  Act,  1854,  and  condemned  the  same  as  forfeited 
to  Her  Majesty,  her  heirs  and  successors,  accordingly,  and  he  further  condemned  the 
defendant  in  costs. 

(e)  This  was  an  action  inj^rsonam.    If      condemnation  of  the  bail  in  the  damages 
bail  had  been  given  and  the  action  had      and  costs, 
been  In  rem^  there  would  also  have  been  a 
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21.  8uU  under  Ibreign  Enlutment  Act  ^Vessel  released  Cf), 

Admiralty  Coort. 

"International,"  No.  5592, 1871. 

Jamtary  \lth,  1871. 
The  judge,  having  maturely  deliberated,  ordered  that  the  vessel "  International "  and 
cargo  be  released,  but  rejected  the  prayer  of  the  plaintifb  for  costs  and  damages. 

22.  Suit  under  Foreign  Enl'uftment  Act —  Vessel  condemned  (j). 

Before  the  Judicial  Committee. 

"  GaunUet." 

February  20th,  1872. 
The  Lords  of  the  Committee,  having  maturely  deliberated,  were  pleased  to  agree  to 
report  to  Her  Majesty  their  opinion  in  favour  of  the  appeal  that  the  decree  or  order 
appealed  from  ought  to  be  reversed,  the  principal  cause  i*etained.  and  therein  that  the 
vessel  "  Gauntlet "  ought  to  be  pronounced  to  have  been  employed  in  the  naval  service 
of  a  state  at  war  with  a  friendly  state,  and  that  by  reason  thereof  the  said  vessel,  and 
her  tackle,  apparel,  and  furniture,  ought  in  pursuance  of  the  Foreign  Enlistment  Act, 
1870,  to  be  pronounced  to  be  subject  and  liable  to  forfeiture  and  condemnation  to  Her 
Majesty,  her  heirs,  and  successors,  and  that  the  same,  or  the  value  thereof  at  the  time 
of  the  seizure  of  the  same  on  Her  Majesty's  behalf,  ought  to  be  condemned  as  forfeited 
to  Her  Majesty,  her  heirs  and  successors,  accordingly ;  and  further  that  H.  W.  £., 
H.  W.  H.,  and  H.  B.  M.,  the  owners  of  the  said  vessel,  respondents,  and  their  bail 
ought  to  be  condemned  in  such  the  value  of  the  said  vessel  "  Gauntlet,"  her  tackle, 
apparel,  and  furniture.  Their  lordships  further  ordered  that  on  their  report  being 
confirmed  by  Her  Majesty,  all  such  commissions,  monitions,  or  other  instruments  as 
might  be  necessary  for  carrying  their  lordships'  I'ecommendations  into  effect  be  issued 
by  the  registrar. 

23.  Ord^r  trawf erring  Action  from  County  Court. 

Admiralty  Division. 

^'  Immaoolata  Concezione." 

Novetnber  3rd,  1882. 
The  judge,  having  heard  counsel  for  A.  C,  the  plaintiff  in  action,  1882,  C,  No.  4474, 
FoL  H31,  pending  in  this  Division,  and  for  £.  W.  &  Co.,  the  plaintifb  in  an  action 
brought  against  the  owners  of  the  ''  Immacolata  Conoezione  "  in  the  City  of  London 
Court  directed  that  the  said  action  in  the  City  of  London  Court  should  be  transferred 
to  this  Division  of  the  High  Court  of  Justice,  without  prejudice  however  to  the  rights 
of  priority,  if  any,  possessed  by  the  said  E.  W.  &  Co. 

24.  Usual  Order  for  Appraisement  and  Sale,  reserving  all  Questions  of  Priority, 

Admiralty  Division. 

''  Immacolata  Concezione.*' 

November  2\st,  1882. 
The  judge,  having  heard  counsel  for  the  respective  plaintiffs  in  the  several  actions 
instituted  against  the  vessel  **  Immacolata  Concezione,"  and  for  the  mortgagees  of  the 
said  vessel,  decreed  her  to  be  apprais(^  and  sold,  reserving  all  questions  as  to  priority 
of  payment  out  of  the  proceeds  of  such  sale  when  brought  into  Court. 

26.  Minute  filing  Admission  of  Liability  and  Order  of  Court  referring  Damage 

to  Registrar  and  Merchants, 

Admiralty  Division. 

"Presto,"  1885,  L.,  No.  1389,  Fol.  183. 

February  6th,  1886. 
W.  k  Co.  filed  admission  by  defendants'  solicitor  of  defendants'  liability  for  the 
damage  proceeded  for,  and  order  of  Court  referring  the  said  damage  to  the  r^^tiur, 
assisted  by  merchants,  to  assess  the  amount  thereof. 

(/)   There  has,  it  is   believed,    been  (^)  This   is   believed  to  be  the  only 

no    foreign     enlistment    action    in    the  reported  case  where  a  vessel  proceeded 

Admiralty  Division  since  the  creation  of  against  under  the  Act  of  1870  has  been 

the  High  Court  of  Justice.  condemned. 
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26.   Order  to  hnnxf  In  Freiffht, 
Admiralty  DiTision, 

(J.)  "  Struan,"  1885,  H.,  No.  3152,  Fol.  324. 

Xotemher  3rd^  1885. 
Upon  hearing  counsel  for  the  plaintiffs,  and  P.  k.  Sons,  solicitors  for  W.  M.  ^  Sons, 
it  is  ordered  that  the  said  W.  M.  &  Sons  do  forthwith  pay  into  Court  to  the  credit  of 
this  action  the  balance,  verified  by  affidavit,  of  freight,  now  in  their  hands,  due  for  the 
transportation  of  the  cargo  now  or  lately  laden  on  board  the  vessel  "  Struan/'  after 
deducting  the  expense  of  paying  in  the  same.  ^ 

27.  Order  i-onjirming  lipg'mtrarn  lleport. 

Admiralty  Division. 

"Triumph,"  1884,  FoL  4l>9. 

May  UK,  1885. 
The  President,  having  maturely  deliberated,  condemned  the  defendants  in  the  sum 
of  267Z.  6«.  9<i.,  the  amount  found  due  to  the  plaintiffs  by  the  assistant  registrar's 
report  filed  in  this  action,  together  with  interest  thereon  as  therein  set  forth,  and  in 
the  costs  of  the  action  ;  but  directed  that  each  party  do  pay  a  moiety  of  the  reference 
fees  and  do  bear  their  own  costs  of  the  reference  and  of  this  motion. 

28.  Order  for  Payment  Out. 
Admiralty  Division. 

(J.)  "  Raleigh's  Cross,"  1885,  W.,  No.  4172,  FoL  447. 

March  9th,  1886. 
Upon  hearing  defendants'  solicitors  it  is  ordered  that  the  sum  of  6002.,  the  amount 
heretofore  brought  into  Court  as  a  tender  in  this  action,  be  paid  out  to  them  for  the 
use  of  their  parties,  plainti&'  solicitor  having  consented  thereto. 

29.  Appeal  from  County  Court  allowed. 

Admiralty  Division. 

"Rose,"  1884,  Fol.  473. 

January  26th,  1885. 
The  Divisional  Court,  being  assisted,  &c.,  pronounced  in  favour  of  plaintiffs'  appeal 
from  the  decree  of  the  City  of  London  Court,  dated  the  3rd  day  of  December,  1884, 
reversed  the  said  decree,  and  further  pronounced  in  favour  of  plaintiffs'  claim  for 
damages  in  this  action  and  condemned  the  defendants  (respondents)  in  the  cost« 
incurred,  as  well  in  the  Court  below  as  in  this  Court. 

30.  Appeal  from  County  Court  allouxtd — Sale  hi  Admiralty  Court. 

Admiralty  Division. 

"  Miriam,"  No.  6863. 

May  20th,  1874. 
The  judge,  having  heard  counsel  for  the  appellants,  pronounced  in  favour  of  the 
appeal,  reversed  the  decree  of  the  Court  below  appealed  from,  and  further  pronounced 
for  the  damage  proceeded  for,  together  with  the  costs  incurred,  as  well  in  this  Court  as 
in  the  Court  below,  and  he  condemned  the  defendant  and  the  ship  or  vessel  "  Miriam  " 
in  the  said  damages  and  costs,  and  ordered  the  said  vessel  to  be  appraised  and  sold,  and 
the  cargo  laden  on  board  thereof  to  be  unlivered  and  delivered  to  the  plaintiff. 


31.  Shipping  Casualty  Appeal — In  Favour  of  the  Re*jmfident,  The  Boat'd  of  Trade. 
Probate,  Divorce,  and  Admiralty  Division. 

"  Katy,"  1886,  FoL  3. 

Appeal  from  Magistrates. 

The  Court  of  Appeal,  having  heard  counsel  on  behalf  of  the  appellant  and  of  the 
Board  of  Trade,  pronounced  against  the  appeal  on  the  ground  that  the  stranding  of  the 
said  steamship  was  due  to  the  negligent  conduct  of  the  said  6.  W. ;  and  the  Court 
affirmed  the  decision  appealed  from,  and  ordered  that  the  appellant  do  pay  the  co'^ts 
incurred  in  the  appeal  on  behalf  of  the  Board  of  Trade. 
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32.  SJiipphig  Camtnlty  Apjteal — In  Farour  of  Appellant, 

Probate,  Admiralty,  and  Divorce  Division. 

"Cowslip,"  1885,  Fol.  128. 

Appeal  from  Wreck  Commissioner. 

May  5th,  1885. 
The  Court  of  Appeal,  having  heard  counsel  on  behalf  of  the  appellant  and  of  the 
Board  of  Trade,  pronounced  in  favour  of  the  appeal  on  the  ground  that  it  has  not  been 
sufficiently  established  that  the  loss  of  this  vessel  was  caused  by  any  wrongful  act  or 
default  of  the  master  ;  and  the  Court  reversed  the  decision  appealed  from,  suspending 
the  appellant's  certificate  for  twelve  calendar  months,  and  directed  that  his  certificate 
be  returned  to  him  forthwith.  The  Court  further  ordered  that  the  appellant's  costs  of 
this  appeal  be  paid  by  the  Board  of  Trade. 


n.  COURT  OF  APPEAL. 

33.  Affirming  QmH  below  and  Ditmussing  Appeal. 

Court  of  Appeal. 

"  CUudia,"  and  "  Polam,"  Fols.  418  and  419,  1884. 

January  lith,  1886. 
The  Court  of  Appeal,  being  assisted  by  Admiral  R.  A.  P.,  C.B.,  and  Captain  J.  8.  C, 
nautical  assessors,  and  having  heard  counsel  on  both  sides,  afiirmed  the  decree  of  the 
High  Court  of  Justice,  dated  the  17th  day  of  February,  1885,  appealed  from,  dismissed 
the  appeal,  and  condemned  the  plaintiff  appellants,  in  the  costs  thereof. 

34.  Beveritlng  Court  helow. 
Court  of  AppeaL 

"  Glenogle,"  1883,  A.,  No.  1262,  FoL  295. 

June  lUh,  1884. 
The  Court  of  Appeal,  having  heard  counsel  for  the  defendants  (appellants),  adjourned 
the  further  hearing  of  the  appeal  until  to-morrow,  the  17th  inst. 

June  nth,  1884. 
The  Court  of  Appeal,  being  assisted,  &c.,  pronounced  in  favour  of  defendants'  appeal 
from  the  decree  of  the  High  Court  of  Justice,  dateti  the  21st  day  of  November,  1883, 
reversed  the  said  decree,  and  dismissed  the  defendants  (appellants)  from  this  action  and 
all  further  obsei'vance  of  justice  therein, and  condemned  the  plaintiffs  and  their  bail  in 
the  costs  incurred,  as  well  in  the  Court  below  as  on  this  appeal  (//). 

36.  Reverxinff  Court  beloto  hi  Action  of  Damage. 

Court  of  Appeal. 

"Anatolia,"  1884,  T.,  No.  2060,  Fol.  413. 

June  17th,  1885. 
The  Court  of  Appeal,  being  assisted,  &c.,  pronounced  in  favour  of  defendants'  appeal 
from  the  decree  of  the  High  Court  of  Justice,  dated  the  13tii  day  of  January,  1885, 
reversed  the  said  decree,  and  further  pronounced  the  collision  in  question  in  this  action 
to  have  been  occasioned  solely  by  the  fault  or  default  of  the  master  and  crew  of  the 
steamship  '•  Tintem  Abbey,"  and  against  the  plaintiffs'  claim  for  damages  in  consequence 
thereof.  The  Court  of  Appeal  further  pronounced  for  defendants'  counterclaim  for 
damages,  condemned  the  plaintiffs  and  their  bail  in  the  said  damages  and  in  the  costs 
incurred,  as  well  in  the  Court  below  as  on  this  appeal  (/*),  and  referred  the  said  damages 
to  the  registrar,  assisted  by  merchants,  to  assess  the  amount  thereof. 

(A)  This  is  the  form  in  use  in  the  regis-  mtpra,  p.  544).    It  is  believed  that  there 

try,  but  it  is  doubtful  whether  the  liability  has  as  yet  been  no  instance  of  execution 

of  bail,  who  have  only  signed  a  bail  bond  for  costs,  other  than  costs  incurred  in  the 

in  the  ordinary  form,  extends   to  costs  High  Court,  having  ever  issued  against 

incurred   in    the    Court   of  Appeal  (see  bail  put  in  in  the  Admiralty  Division. 
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36.  RerevitiTig  (hurt  below  and  Awarding  Salvage. 

Court  of  Appeal. 

"Glengarry,"  1884,  O.,  No.  63,  Liverpool 

Xoremher  25///,  1884. 
The  Coart  of  Appeal,  being  assisted,  &c.,  pronounced  in  favour  of  plaintiffs*  appeals 
from  the  decree  of  the  High  Court  of  Justice,  dated  the  2ud  day  of  February,  1884, 
reversed  the  said  decree,  and  further  pronounced  the  sum  of  600/.  to  be  due  to  the  said 
plaintiffs  for  the  salvage  services  by  them  rendei'ed  to  the  ship  "  Glengarry  "  and  her 
cargo,  together  with  costs,  and  condemned  the  defendants  (respondents)  in  the  said 
sum  of  oOOZ.  and  in  the  costs  incurred,  as  well  in  the  Court  below  as  on  this  appeal  (f). 

37.  Berersiftg  Court  below  and  pronouncing  in  Fa  wur  of  Defendant' «  Protect. 

Court  of  Appeal. 

"  Vera  Cruz." 

April  28///,  1884. 
This  Court  of  Appeal,  having  maturely  deliberated,  pronounced  in  favour  of  defen* 
dant's  appeal,  reversed  the  decree  or  order  of  the  26th  of  February  last,  whereby 
defendant's  protest  was  overruled,  and  further  pronounced  in  favour  of  the  said  protest, 
dismissed  the  defendants  from  this  action  and  from  all  further  observance  of  justice 
therein,  and  condemned  the  plaintiffis  in  the  costs  incurred  in  this  appeal  and  in  the 
Court  below. 


FORMS. 


FORMS  OF  INDORSEMENTS  ON  WRITS  AND  AFFIDAVITS  TO  LEAD 
WARRANT,  AND  FORMS  OF  PLEADINGS  0). 


I.  POSSESSION. 

1.  Indorsement  on  Writ, 

The  plaintiff  claims  a  decree  pronouncing  that  the  plaintiff  is  the  lawful  owner  of 

the  said  vessel ,  ordering  that  possession  of  the  said  vessel  be  given  to  the  plaintiff, 

condemning  the  defendant  in  costs  and  damages,  and  if  necessary  referring  such 
damages  to  the  registrar,  assisted  by  merchants. 


2.  Another  Form. 


The  plaintiffs  claim  as  a  majority  of  the  owners  of  the  **  St.  Olaf,"  of  the  port  of 
Wick,  possession  of  the  said  vessel,  and  also  possession  of  the  certificate  of  r^stry  of 
the  said  vesseL 


3.  Affidavit  to  lead  Warrant. 

For  the  form  of  the  affidavit  to  leati  warrant,  see  Form  No.  14,  Appendix  A.,  Pt.  I., 
Rules  of  October,  1883. 

(/)  See  note  (/i)  on  p.  618.  the  present  method  of  pleading,  will  be 

(j)  Add! tiomu  forms  of  pleadings,  which,      fotmd  in  the  Appendix  to  the  firet  edition 
with  slight  alterations,  can  be  adapted  to      of  this  work. 
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4.  Fbrm  of  Statsnie/U  of  Claim  where  Bail  hatt  not  been  given. 

In  the  High  Court  of  Justice. 

Probate,  Divorce,  and  Admiralty  Division. 


Writ  issued 


(Admiralty.) 
The" ,"No.l8,  FoL 


Between  A.  B.,  plaintiffs 


and 

All  persons  claiming  any  right  or  interest  in 
the  brig  " "  (*). 

Statement  of  Claim. 

The  said  brig  belongs  to  and  is  registered  at  the  nort  of  Newcastle-upon-Tyne,  and 

the  plaintiff  in  or  about  the  month  of was  and  still  is  the  sole  owner  of  the  said 

brig,  and  was  thep  and  still  is  registered  as  such  sole  owner. 

2.  In  or  about  the  said  month  of ,  the  said  brig  sailed  from  the  said  port  on  a 

voyage  to  Callao,  in  command  of ,  who  had  been  appointed  by  the  plaintiff,  and 

was  then  master  of  the  said  brig. 

.S.  The  said  brig  arrived  at  Callao  in  or  about  the  month  of ,  and  shortly  after- 
wards her  said  master  wrongfully  and  impix>i)crly  sold  the  said  brig  without  communi- 
cating with  the  plaintiff  and  without  there  being  any  such  necessity  as  to  justify 
such  sale. 

4.  The  said  brig  on  or  about  the day  of arrived  at  the  port  of  Cardiff,  not 

having  before  to  the  knowledge  of  the  plaintiff  been  within  the  jurisdiction  of  this 
honourable  Court  since  the  aUeged  sale  of  the  said  ship  at  Callxko  aforesaid,  and  a 

demand  for  her  delivery  to  the  plaintiff  was  on  the day  of last  at  Cardiff 

aforesaid  made  upon  the  person  then  in  command  of  her,  who  refused  to  deliver  her  to 
the  plaintiff. 

Tne  plaintiff  claims  as  follows  : — 1.  That  the  Court  pronounce  the  plaintiff  to  be  the 
lawful  owner  of  the  said  brig.  2.  That  the  Court  order  that  possession  of  her  be  given 
to  the  plaintiff.  3.  That  the  defendants  be  condemned  in  the  costs  of  this  suit,  and 
also  in  all  damages,  demurrage,  and  expenses,  arising  from  the  detention  by  them  of 
the  said  brig.  4.  That  if  necessary  the  Court  do  direct  a  reference  to  the  registrar, 
assisted  by  merchants,  to  report  the  amount  of  such  damages,  demurrage,  and  expenses. 

Delivered  the day  of by ,  solicitors  for  the  plaintiff. 

(^Signature  of  Qwn^.} 


5.  Another  Forrn^  alleging  a  Wrongful  Sale  by  the  Ma4er  Abroad (e), 

1.  The  schooner  *' Gipsy"  is  a  British  schooner  of  eighty-five  tons  register  or 
thereabouts. 

2.  On  the day  of  December,  18 — ,  the  plaintiffs  being  the  lawful  and  duly 

registered  owners  of  fifty-six  sixty-fourth  parts  or  shares  of  the  said  schooner,  the  said 
schooner  sailed  from  the  iK)rt  of  London  under  the  command  of  B.  M.,  her  master, 
bound  on  a  voyage  to  the  island  of  Terceira,  in  the  Azores,  in  order  to  obtain  a  carg^> 
there  for  conveyance  to  England. 

3.  The  said  schooner  arrived  at  Terceira  in  or  about  the  month  of  January,  18 — , 
under  the  command  of  the  said  B.  M.,  and  on  or  about  the  7th  day  of  January,  18 — , 

arrived  in  the  port  of  London,  under  the  command  of as  her  master,  and  under  the 

assumed  name  of  the  "  Uniao  Vencedora." 

4.  Although  the  plainti£k  respectively  have  not  assigned  their  shares  in  the  said 
schooner,  or  any  of  such  shares,  or  done  or  authorized  any  such  deed  or  thing  whatso- 
ever, by  reason  whereof  any  person  or  persons  other  than  the  plainti^  are  or  is  entitled 


(k)  See  also,  for  the  formal  headings  of 
pleadings  generally,  R.  S.  C,  1883,  Ap- 
pendix C,  sect.  1,  and  pottt.  Forms  of 
Statements  op  Claims  in  Actions  of 
Damage.  In  an  action  of  possession  by 
the  sole  owner  of  a  vessel  where  no  defen- 
dant has  api)eared,  it  is  obvious  that  the 
title  of  the  action  cannot  properly  be 
described  as  an  action  between  the  plain- 
tiff and  the  owner  of  the  vessel  proceeded 
against.  Where  the  defendant  has  ap- 
peared, the  action  may  be  correctly 
entitled  as  an  action  between  the  plaintiff 


A.  B.,  and  the  defendant  by  name ;  but  it 
would  seem  more  correct  in  principle  to 
describe  the  action  as  an  action  on  behalf 
of  A.  B.  against  the  vessel  and  against  all 
persons  claiming  any  right  or  interest  in 
the  vessel,  and  against  C.  D.,  K.  F.,  defen- 
dants, intervening.  See  the  ordinary  form 
of  bail  bond,  R.  S.  C,  Appendix  A.,  pt.  ii., 
Form  No.  IS.  See  also  the  titles  of  causes 
in  Marsden's  Reiiorts  in  the  Court  of 
Admiralty,  1584—1839. 
(/)  T/te  Gip^,  No.  1563. 


POSSESSION. 

to  the  possession  and  custody  of  the  said  schooner,  and  they  are  still  the  duly  registered 
owners  of  fifty-six  sixty-fourth  shares  therein,  the  defendants  have  possession  of  the 
said  schooner,  and  refuse  to  give  up  possession  thereof  to  the  plaintiffs,  and  the  plainti& 
cannot  obtain  such  possession  and  custody  without  the  assistance  of  t  nis  honourable 
Court. 

The  plaintiffs  claim  as  follows  : — 

1.  That  the  CJourt  pronounce  the  plaintiff  to  be  the  lawful  owners  of  fifty-six 

sixty-fourth  shares  of  and  in  the  said  schooner  "  Gipsy." 

2.  That  the  Court  decree  that  possession  of  the  said  schooner,  her  tackle,  apparel, 

and  furniture,  be  given  to  the  plaintiffs  as  such  lawful  owners  of  fifty-six 
sixty-fourth  shares  therein. 

3.  That  the  defendants  be  condemned  in  the  costs  of  this  suit,  and  also  in  all 

damages,  demurrage,  and  expenses  arising  from  the  detention  by  them  of 
the  said  schooner,  and  that  if  necessary  a  reference  may  be  made  to  the 
registrar  to  report  the  amount  of  such  damages,  demurrage,  and  expenses. 
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6.  Defeiu'e  to  the  Statement  of  Claim j  ftupra.  Form  Ko.  4, 

1.  The  allegations  contained  in  the  statement  of  claim  are,  save  as  hereinafter 
appears,  untrue. 

2.  The  said  brig  '* "  arrived  off  the  f>ort  of  Callao  on  or  about  the ,  and  in 

entering  the  said  port  struck  and  became  fast  upon  a  rock,  from  which  the  efforts  of  the 
master  and  crew,  and  of  divers  steam  vessels  which  went  to  her  assistance  for  several 
successive  days,  utterly  failed  to  remove  her. 

3.  In  the  meantime  the  said  brig  was  being  greatly  damaged  by  beating  upon  the 
said  rock,  her  liottom  was  very  much  injured,  and  there  were  nine  or  ten  feet  of  water 
in  her  hold,  and  she  was  in  danger  from  day  to  day  of  becoming  an  absolute  wreck. 

4.  Under  these  cii-cumstances,  the  said ,  the  master  of  the  said  brig,  consulted 

E.  F.,  the  agent  to  whom  the  said  brig  was  consigned,  C.  D.,  Lloyd's  surveyor  at  the 

said  port,  and  also ,  Her  Majesty's  consul  there,  and  acting  under  their  advice  he 

had  the  ship  surveyed  by ,  a  well-known  surveyor  of  many  years'  standing  at  the 

said  port,  and  by ,  the  masters  of  two  British  vessels  then  at  the  said  port  of  Callao, 

who  were  men  of  great  experience  and  standing  as  shipmasters. 

5.  The  said  persons  reported  that  it  was  useless  going  to  any  further  expense  in 
attempting  to  move  the  said  brig,  and  that  even  if  it  were  possible  to  remove  her,  the 
expense  would  far  exceed  what  she  would  be  worth  after  removal,  and  seeing  the 
imminent  danger  that  there  was  that  she  might  break  up  and  go  to  pieces  they  recom- 
mended that  she  should  at  once  be  sold.  A  copy  of  the  said  report  is  hereunto  annexed, 
marked  A. 

6.  The  said  Lloyd's  surveyor  and  Her  Majesty's  consul  concurred  with  the  said 
persons  in  the  propriety  and  urgency  of  an  immediate  sale  of  the  said  brig,  and  as  there 
was  no  time  to  communicate  with  and  get  a  reply  from  her  owner,  who  resided  at 
Newcastle-upon-Tyne,  the  said  master  of  the  said  brig  publicly  advertised  her  for  sale 

by  auction,  and  on  the day  of sold  her  by  auction  to  X.  Y.,  the  highest  bidder 

at  the  said  sale,  for  £ — . 

7.  The  master  of  the  said  brig  thereupon  delivered  the  certificate  of  registry  of  the 
said  brig  to  the  said  consul,  who  forthwith  forwarded  it  to  the  registrar  of  the  said  port 
of  Newcastle-upon-Tyne,  the  port  of  registry  of  the  said  brig. 

8.  The  said  X.  Y.  was  the  owner  of  several  small  cutters,  and  of  a  small  steamer,  and 
immediately  after  he  bought  the  said  brig,  he  sent  the  said  steamer  and  some  of  his 
cutters  with  a  number  of  men  to  the  said  brig  for  the  purpose  of  dismantling  her  and 
breaking  her  up,  and  after  they  had  been  occupied  for  a  day  in  dismasting  her,  it  was 
found  on  the  second  day  that  during  the  night  she  had  shifted  her  position,  and  that 
there  was  then  a  probability  of  moving  her  from  off  the  said  rock  to  a  place  of  safety. 

9.  Accordingly  the  said  X.  Y.  employed  a  great  number  of  men  to  pump  out  the  said 
brig,  and  also  employed  several  of  his  cutters,  and  his  said  steamer,  and  a  great  number 
of  men,  to  attempt  to  move  the  said  brig,  and  after  two  days  of  hard  labour,  they 
succeeded  in  moving  the  said  brig,  and  beaching  her  on  the  beach  at  Callao. 

10.  The  said  X.  Y.  then  repair^  the  said  brig,  and  after  repairing  her,  sold  her  to  the 
defendants,  who  are  the  lawful  owners  of  the  said  brig,  for  the  sum  of  £ . 

11.  The  defendants  being  subjects  of  the  Republic  of  Peru  thereupon  caused  the  said 

brig  to  be  registered  at  Callao,  by  the  name  of  the ,  and  themselves  to  be  registered 

as  her  owners  according  to  the  Peruvian  law. 

12.  The  amount  which  the  said  X.  Y.  paid  for  the  said  brig,  and  the  expenses  he 
incurred  in  removing  and  repairing  her,  much  exceeded  the  sum  for  which  he  so  sold 
her  to  the  defendants. 
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13.  The  master  of  the  said  brig,  immediately  after  she  so  struck  op  the  said  rook  as 
aforesaid,  wrote  and  sent  a  letter  to  the  plaintiff,  stating  that  fact,  and  the  perilouB 
position  in  which  the  said  brig  was,  and  that  he  thought  the  best  course  would  be  to 
sell  the  said  brig,  and  immediately  after  the  sale  of  her  by  him  as  aforesaid,  he 
communicated  the  fact  of  the  said  sale  to  the  plaintiff,  and  all  the  circumstances 
necessitating  and  attending  such  sale,  and  the  plaintiff  never  made  any  objection  to 
the  said  sale,  but  ratified  and  confirmed  the  said  sale  wiih  full  knowledge  of  aU  the 
circumstances. 

14.  The  master  of  the  said  brig  accounted  to  the  plaintiff  for  the  proceeds  of  the  said 
sale,  and  the  plaintiff  settled  accounts  with  the  said  master,  upon  the  footing  that  the 
said  sale  was,  under  the  circumstances,  a  fair,  proper,  and  justifiable  sale  (m). 


7.  Statement  of  Cl^im  by  a  Foreign  Ooternment  for  Pos^teMthut  of  a  Ship  alleged  to 

belong  to  snch  (^vemment. 

See  the  "  Beatrice,"  otherwise  the  "  Rappahannock,"  2812  (»). 

1.  In  the  year  18 —  divers  persons,  being  citizens  of  the  United  States  of  America, 
the  plaintiff  in  the  cause,  rose  in  insurrection  against  and  usurped  the  authority  of  the 
plaintiffs^  government,  and  constituted  themselves  within  certain  of  the  states  of  the 

plaintiffs  a  pi-etended  government  under  the  style  of  the  Government  of  the ,  and 

assumed  the  administration  of  public  affairs  therein. 

2.  The  said  pretended  government,  whilst  exercising  such  usurped  authority  and  in 
exercise  thereof,  possessed  themselves  of  divers  moneys,  goods,  and  treasure,  being  part 
of  the  public  revenues  and  property  of  the  plaintiffs,  and  otherwise  raised  divers  moneys 
for  public  purposes. 

3.  The  said  pretended  government,  whilst  exercising  such  usurped  authority  and  in 
exercise  thereof,  applied  certain  of  the  said  moneys,  goods,  and  treasure  in  the  purchase 
or  acquisition  by  them  of  the  above-named  vessel  now  called  the  "  Beatrice." 

4.  The  said  pretended  government,  while  exercising  such  usurped  authority  and  in 
exercise  thereof,  in  fact  purchased  or  acquired  and  became  possessed  of  the  said  vesseL 

5.  The  said  vessel  was  purchased  or  acquired  by  the  said  pretended  government  for 
the  purpose  of  being  armed,  and  sent  forth  by  them  to  cruise  on  the  high  seas  under 
the  insurgent  flag  of  the  said  pretended  government. 

6.  The  said  vessel  sailed  from  Sheemess  on  the  24th  day  of  November,  1863,  under 
the  name  of  the  '*  Scylla,"  for  the  port  of  Calais,  in  France,  off  which  port  she  arrived 
on  the  following  day,  and  having  hoisted  the  said  insurgent  flag  when  off  the  said  port, 
she  entered  the  same  port  thereunder  and  under  the  name  of  the  "  Rappahannock." 

7.  The  said  vessel,  after  so  entering  the  said  port  of  Calais,  was,  by  or  under  order  of 
the  government  of  France,  prevent^  from  being  armed  and  sent  forth  from  the  said 
port,  and  remained  there  until  on  or  about  the  3rd  day  of  July,  18 — ,  when  she  sailed 
for  the  port  of  Liverpool. 

8.  Whilst  the  said  vessel  so  remained  in  the  said  port  of  Calais  she  was  under  the 
command  of  a  pretended  commissioned  officer  of  the  said  pretended  government,  and 
was  used  as,  and  was  in  fact  a  vessel  in  the  pretended  public  service  of  the  said 
government. 

9.  Whilst  the  said  vessel  so  remained  in  the  said  port  of  Calais  the  said  insurrection 
was  suppressed  and  put  an  end  to  by  the  plaintiffis,  and  the  said  pretended  government 
ceased  to  exist. 

10.  On  the  7th  day  of  July,  18 — ,  the  said  vessel  arrived  in  the  port  of  Liveqiool 
under  the  name  of  the  "  Beatrice." 

1 1 .  The  said  pretended  government  purchased  or  acquired  and  became  possessed  of 
the  said  vessel  for  and  on  behalf  of  the  plaintiffs. 

12.  At  the  time  of  the  suppression  of  the  said  insun*ection  the  said  pretended 
government  still  possessed  and  held  the  said  vessel  for  and  on  behalf  of  the  plaintiffs. 


(wa)  It  was  common  under  the  former 
practice  for  a  defendant  to  insert  in  his 
defence  a  formal  prayer,  praying  the  Court 
to  decide  in  his  favour,  to  order  the  ship 
to  be  released,  and  to  give  him  costs  and 
damages.  It  would  seem  that  under  the 
present  practice  the  defendant  may  at  the 
hearing  claim  whatever  relief  he  might 
have  obtained  under  the  old  practice 
without  instituting  a  cross  action.  It 
would  seem  to  be  unnecessary  to  insert 
any  prayer  for  relief  in  a  defence  unless 


the  defendant  seeks  such  relief  as  could 
only  be  obtained  under  the  old  practice 
by  instituting  a  cross  action,  and  in  those 
cases  the  relief  should  be  asked  for  by  way 
of  counterclaim.  A  defendant's  claim  to 
costs  and  damages  can  of  course  be  raised 
at  the  hearing  without  any  claim  being 
matle  in  respect  of  them  in  the  pleadings. 
See  The  Numida  and  Collingrore,  10  P.  D. 
158. 
(«)  36  L.  J.  Adm.  9. 
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13.  By  reason  of  the  premises  the  plaintiffs  are  the  sole  owners  of  the  said  vessel, 
and  are  entitled  to  the  possession  thereof. 
The  plaintiff  claim  as  follows : — 

1.  That  the  plaintiffs  be  pronounced  to  be  the  sole  owners  of  the  said  vessel 

**  Beatrice,"  otherwise  "  Rappahannock." 

2.  That  possession  thereof  be  decreed  to  the  plaintiffs. 

3.  That  the  defendants  be  condemned  in  the  costs  of  these  proceedings. 


8.  Statement  of  Claim  by  the  Majority  of  Ow^nern  againxt  a  Mitwrity 

in  PoMtejtsion. 

In  the  High  Court  of  Justice. 

Probate,  Divorce,  and  Admiralty  Division. 

(Admiralty.) 
Writ  issued. 

Between  A.  B.,  C.  D.,  and  E.  F.,  Plaintiffs, 

and 

The  remaining  owners  of  the , 

De/etidantit, 
The  " ,"  No.  18—,  Fol.  — . 

Statement  of  Clnim. 

1.  The  plaintiffs  are  the  lawful  and  duly  registered  owners  of  [48]  sixty-fourth 
shares  of  the  said  barque,  and  the  defendants  are  the  registei'ed  owners  of  the 
remaining  [16]  sixty-fourth  shares. 

2.  The  said  barque  is  now  lying  at  ,  in  the  control  and  possession  of  the 

defendants,  who  refuse  to  allow  the  plaintiffs  to  have  any  voice  or  interference  in  the 

management  of  the  said  barque,  and  are  about  to  despatch  her  on  a  voyage  to 

against  the  will  of  the  plaintiffs,  and  under  the  command  of  a  master  appointed  by  the 
defendants. 

3.  The  plaintiffs  have  demanded  from  the  defendants  the  possession  and  control  of 
the  said  barque,  and  of  her  certificate  of  registry,  but  the  defendants  have  refused  to 
give  possession  of  the  same  to  the  plaintiffs,  and  the  plaintiffs  cannot  obtain  such 
possession  without  the  assistance  of  this  honourable  Court. 

4.  The  plaintiff  are  ready  and  willing  if  required  to  give  security  to  the  value  of  the 
defendants'  shares  in  the  said  barque,  for  the  safe  return  of  the  said  barque,  in  case 
the  plaintiff  should,  as  they  intend  to  do,  despatch  the  said  ship  upon  a  voyage. 

The  plaintifb  claim  that  the  Court  decree  possession  of  the  said  barque  and  of  her 
certificate  of  registry  to  the  plaintiff,  and  that  the  defendants  be  condemned  in 
the  costs  of  this  suit. 


11.  RESTRAINT. 

9.  Tfidargeinent  an  Writ, 


The  plaintiff,  as  owner  of  24  sixty-fourth  shares  of  the  ship  *'  Mary,"  being  dissatisfied 
with  the  management  of  the  said  ship  by  his  co-owners,  claims  that  his  co-owners 

shall  give  bail  in  the  sum  of  £ ,  the  value  of  his  said  shares,  for  the  safe  return  of 

the  said  ship  to  the  port  to  which  she  belongs  (o). 


10.  Affidavit  to  Lead  Warrant, 


See  Rules  of  the  Supreme  Court,  1883,  Appendix  A.,  pt.  i..  Form  No.  13,  where  will 
be  found  the  form  in  use  in  practice. 


11.  Statement  of  Claim, 


1.  The  plaintiffs  are  the  lawful  and  duly  registered  owners  of  [16]  sixty-fourth 
shares  of  the  said  schooner,  and  the  defendants  are  the  registered  owners  of  the 
remaining  [48]  sixty-fourth  shares. 

(i>)^  Or  "  to  a  port  within  the  jurisdic-  cellaneous  Forms.    This  form  of  indorse- 

tion,"    Under  the  present  practice  the  ment  is  to  be  found  among  the  forms 

security  mav  be  given  at  once  to  extend  appended  to   the  Vice- Admiralty  Court 

over  more  than  one  voyage.    See  form  of  Rules  of  1883. 
bail  bond  in  a  suit  of  restraint,  post^  Mis- 
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2.  The  said  schooner  is  now  lying  at ,  in  the  possession  of  the  defendants,  who, 

unless  restrained  by  this  honourable  Goortf  will  shortly  despatch  her  on  a  voyage  to 
Vfdparaiso,  against  the  will  of  the  plaintifb,  who  have  all  along  wholly  disapproved  of, 
and  dissented  from,  and  protested  against,  and  still  wholly  disapprove  of,  and  dissent 
from  the  said  voyage. 

The  plaintiils  claim  that  the  Court  restrain  the  defendants  from  despatching  the 
said  schooner  on  the  said  voyage,  unless  and  until  the  defendants  give  sufficient 
security  for  the  ^e  return  of  the  said  schooner,  and  that  the  defendants  be 
condemned  in  the  costs  of  this  suit. 


III.  CO-OWNERSHIP. 

12.  Indoraement  on  Wnt, 


The  plaintiffs  claim  is  for  the  purpose  of  enforcing  his  rights  as  a  part<»wner  of 
the  vessel  "  Mary,"  of  the  port  of  Liverpool,  and  to  have  an  account  of  her  earnings 
taken. 


13.  IndflVitement  im  Writ  claiming  a  Beceirer. 
See  the  "  Ampthill,"  5  P.  D.  224. 


14.  Affidavit  to  Lead  Warrant, 


I ,  of ,  make  oath  and  say  that  I  am  the  owner  of sixty-fourth  shares 

of  the  vessel ,  registered  at  the  port  of ,  and  that  the  aid  of  this  Court  is 

necessary  to  decide  certain  questions  between  myself  and  other  owners  of  the  said 
vessel  touching  the  ownership  [possession,  employment  or  earnings]  of  the  said  vessel, 
and  to  settle  ^  outstanding  accounts  in  relation  thereto. 


15.  Statement  of  Claim  in  an  Action  of  Co-ownership  in  rem. 

"  Railway,"  7410. 

1.  In  the  month  of  March,  18 — ,  the  defendant  became  and  he  has  ever  since  been 
and  still  is  the  registered  owner  of  32  sixty-fourth  parts  or  shares  of  the  above-named 
vessel  "  Railway."  In  the  said  month  of  March,  18 — ,  the  plaintiff  was  and  he  has 
ever  since  been  and  still  is  the  registered  owner  of  16  sixty-fourth  parts  or  shares  in 
the  said  vessel,  and  on  the  23rd  day  of  September,  18 — ,  the  plaintiff  became  the 
registered  owner  of  the  remaining  16  sixty-fourth  parts  or  shares  in  the  said  vessel, 
and  he  has  ever  since  been  and  he  still  is  the  i-egistered  owner  of  such  lastly-mentioned 
16  sixty-fourth  parts  or  shares. 

2.  During  the  co-ownership  of  the  plaintiff  and  defendant  the  defendant  has  acted 
as  the  managing  owner  of  the  said  vessel,  and  has  received  the  freights  and  earnings  of 
the  said  vessel. 

3.  The  defendant  rendered  to  the  plaintiff  in  the  month  of  October,  1 8 — ,  certain 
accounts  of  the  earnings  and  disbursements  of  the  said  vessel,  but  although  the 
plaintiff  has  frequently  applied  to  and  requested  the  defendant  to  render  him  proper 
accounts  of  the  earnings  and  disbursements  of  the  said  vessel  during  the  said 
co-ownership  since  the  said  rendered  accounts  were  furnished,  the  defendant  has 
neglected  and  refused  and  still  neglects  and  refuses  to  render  to  the  plaintiff  such 
proper  accounts. 

4.  The  defendant  during  such  co-ownership  has  frequently  freighted  the  said  vessel 
with  his  own  goods  and  has  sent  the  said  vessel  to  various  ports  therewith  to  suit  his 
own  purposes  and  convenience  when  more  profitable  employment  could  have  been 
found  for  the  said  vessel,  and  although  the  plaintiff  on  the  29th  day  of  September,  18 — ^ 
gave  notice  in  writing  to  the  defendant  that  he  was  not  any  longer  to  act  as  managing 
owner  of  the  said  vessel,  the  defendant  continues  to  act  and  insists  upon  acting  as 
managing  owner  thereof,  and  continues  to  employ  the  said  vessel  in  a  manner  not 
approved  of  by  the  plaintiff. 
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5.  On  the  29th  day  of  September,  18 — ,  the  plaintiff  made  an  offer  in  writing  to  the 
defendant  either  to  sell  to  the  defendant  the  plaintiff's  32  sixty-fourth  parts  or  shares 
in  the  said  vessel  for  the  sam  of  210/.,  being  a  fair  value  for  such  shares,  or  to  purchase 
of  the  defendant  his  82  sixty -fourth  parts  or  shares  therein  for  the  like  amount ;  but 
although  the  plaintiff  is  ready  and  willing  either  to  sell  or  purchase  in  accordance 
with  such  offer,  ftie  defendant  refuses  either  to  buy  or  sell  on  the  said  terms. 
The  plaintiff  claims — 

1.  That  this  honourable  Court  order  the  defendant  to  file  in  the  r^stry  proper 

accounts  and  vouchers  showing  the  earnings  and  disbursements  of  the  said 
vessel  since  the  accounts  rendered  by  the  defendant  in  October,  18 — . 

2.  That,  if  necessary,  it  may  be  referred  to  the  registrar,  assisted  by  merchants, 

to  settle  the  said  accounts  so  to  be  filed  by  the  defendant. 

3.  That  the  defendant  be  condemned  to  pay  to  the  plaintiff  whatever  shall  be 

found  due  to  the  plaintiff  on  settling  such  accounts. 

4.  That  the  said  vessel  be  sold,  and  that  all  necessary  directions  may  be  given 

for  carrying  such  sale  into  effect. 

5.  And  that  the  defendant  and  his  bail  be  condemned  in  costs. 


16.  Statement  of  Claim  in  a  Co-monenhip  Action^  where  Bail  for  Safe  Hetvrn  had 

been  given, 

1.  The  plaintiff  J.  W.  is  owner  of  9  sixty-fourths  of  the  above-named  British  vessel 
"  Nelly  Scnneider,"  and  each  of  the  plaintiffs  J.  8.  and  W.  8.  is  owner  of  1  sixty -fourth 
share  therein.  The  remaining  shares  in  the  **  Nelly  Schneider "  are  owned  as  follows, 
viz. :  the  defendant  J.  F.  owns  48  sixty-fourth  shares,  the  defendant  A.  F.  2  sixty- 
fourth  shares,  the  defendant  J.  H.  2  sixty-fourth  shares,  and  one  I.  R.  1  sixty-fourth 
share  respectively  therein. 

2.  The  plaintiff  respectively  became  owners  of  their  said  respective  shares  in  the 
"  Nelly  Schneider  '*  under  the  following  circumstances  : — In  the  early  part  of  the  year 
18 —  the  "  Nelly  Schneider"  was  being  built.  The  plaintiff  J.  W.,  who  was  and  is  a 
master  mariner,  applied  to  the  defendant  J.  F.,  who  was  largely  interested  in  the 
"  Nelly  Schneider,  and  was  to  act  as  her  managing  owner,  to  appoint  the  plaintiff 
J.  W.  master  of  the  "  Nelly  Schneider."  This  the  defendant  J.  F.  promised  to  do,  pro- 
vided that  the  plaintiff  J.  W.  would  purchase  and  become  the  owner  of  9  sixty* fourth 
parts  or  shares  in  the  '*  Nelly  Schneider,"  and  find  purchasers  for  3  other  sixty-fourth 
parts  or  shares  therein.  The  plaintiff  J.  W.  agreed  to  these  terms,  and  accordingly  he 
paid  for  and  became  the  purchaser  of  his  said  9  sixty-fourth  shares,  which  he  has  ever 
since  shared,  and  at  his  instigation  the  other  plaintiifs  and  the  said  I.  B.  respectively 
purchased  and  became  the  owners  of  their  respective  shares  in  the  "  Nelly  Schneider, 
and  in  consideration  thereof  the  said  J.  W.  was  duly  apoointed  master  of  the  "Nelly 
Schneider."  The  plaintiffs  J.  S.  and  W.  8.  and  the  said  I.  R.  respectively  purchased 
and  became  owners  of  their  said  respective  shares  upon  the  faith  and  understanding 
that  the  plaintiff  J.  W.,  in  whom  they  had  confidence,  was  to  be  master  of  the  **  Nelly 
Schneider." 

8.  The  plaintiff  J.  W.  accordingly  took  command  of  the  "  Nelly  Schneider,"  which 
sailed  on  her  first  voyage  on  or  about  the  12th  day  of  June,  18 — ,  and  she  performed 
divers  voyages  under  his  command,  and  the  plaintiff  J.  W.,  whilst  her  master,  duly 
performed  his  duty  as  her  master,  and  faithfully  carried  out  the  terms  of  his 
engagement  as  master. 

4.  On  the  25th  August,  18 — ,  shortly  after  the  return  of  the  "  Nelly  Schneider  "  from 
a  foreign  voyage,  the  defendant  J.  F.,  who  was  managing  owner  of  the  "  Nelly 
Schneider,"  without  the  consent  and  against  the  wishes  of  J.  S.  and  W.  S.,  and  without 
first  consulting  or  having  the  consent  of  the  said  other  owners,  and  without  reasonable 
cause,  wrongfully  discharged  the  plaintiff  J.  W.  from  his  employment  as  master  of  the 
*'  Nelly  Schneider,"  and  appointed  another  master  in  his  place,  although  the  plaintiff 
J.  W.  was  ready  and  willing  to  continue  to  perform  his  engagement  as  her  master. 

5.  The  defendant  J.  F.  has  sent  the  "  Nelly  Schneider  "  upon  a  voyage  not  approved 
of  by  the  plaintiffe. 

6.  In  consequence  of  the  wrongful  discharge  of  the  plaintiff  J.  W.  he  claims  and  is 
proceeding  in  this  Court  for  the  recovery  of  damages  against  the  "  Nelly  Schneider." 
The  defendant  J.  F.  claims  and  intends  to  charge  against  the  plaintiff  J.  S.  and  W.  S. 
respectively  and  their  respective  shares  in  the  "  Nelly  Schneider  "  and  in  the  freight 
and  profits  thereof  proportionate  parts  of  any  damage  and  costs  which  may  be  recovei-ed 
by  the  plaintiff  J.  W.  in  respect  of  such  wrongful  dismissal. 

7.  Accounts  relating  to  the  ownership  and  the  earnings  of  the  "  Nelly  Schneider " 
are  outstanding  and  unsettled  between  the  plaintiffs  respectively  and  the  said  J.  F.  as 
such  managing  owner  as  aforesaid. 

A.P.  40 
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8.  The  plaintiffs  respectively  do  not  approve  of  the  "  Nelly  Schneider "  being 
employed  otherwise  than  under  the  command  of  the  said  J.  W. 
The  plaintiff  claims — 

1 .  That  in  the  event  of  the  "  Nelly  Schneider "  not  being  brought  back  to  this 

country  pursuant  to  the  bond  given  in  this  action,  that  such  bond  be 
declared  forfeited,  and  that  all  necessary  relief  thereon  may  be  given  to  the 
plaintiff. 

2.  That  the  defendant  J.  F.,  the  managing  owner  of  the  said  vessel,  and  the 

other  defendants  may  be  ordered  to  bring  her  back  to  this  country  upon 
the  completion  of  her  present  voyage,  and  that  the  "  Nelly  Schneider  "  may 
be  sold  by  the  marshal,  and  the  proceeds  of  her  sale  be  divided  amongst  her 
owners  in  the  proportions  in  which  they  may  be  entitled  thereto. 

3.  That  all  accounts  outstanding  and  unsettled  between  the  plaintiffis  respectively 

and  the  defendant  J.  F.  as  such  managing  owner  may  be  referred  to  the 
registrar,  assisted  by  merchants,  to  report  thereon. 

4.  That  the  defendants  and  their  respective  shares  in  the  proceeds  of  the  sale  of 

the  "  Nelly  Schneider  "  may  be  condemned  in  any  sum  or  sums  of  money 
which  shall  be  reported  to  be  due  to  the  plaintiffis  respectively. 


17.  Defeitce  to  the  dbore. 


1 .  The  only  promise  by  the  defendant  J.  F.  was  to  appoint  the  plaintiff  J.  W.  master 
of  the  "  Nelly  Schneider "  if  he  procured  purchasers  for  from  sixteen  to  thirty -two 
shares  of  her,  which  he  failed  to  do.  The  plaintiff  J.  W.  was  not  appointed  master  of 
her  in  consideration  of  his  finding  purchasers  for  the  shares  mentioned  in  paragraph  2 
of  the  statement  of  claim. 

2.  There  was  no  agreement  or  understanding  between  the  defendant  J.  F.  or  any 
other  of  the  defendants  and  the  plaintiffs  J.  S.  and  W.  S.,  or  either  of  them,  or  the 
defendant  I.  R.,  as  to  the  appointment  of  the  plaintiff  J.  W.  to  be  master  of  the  "  Nelly 
Schneider,'*  and  the  plaintiffs  J.  S.  and  W.  S.  did  not,  or  either  of  them,  nor  did  the 
defendant  I.  R.  purchase  their  shares  upon  the  faith  or  understanding  of  the  plaintiff 
J.  W.  being  her  master. 

3.  The  discharge  of  the  plaintiff  by  the  defendant  was  within  the  scope  of  his  autho- 
rity as  managing  owner,  and  was  done  rightfully  and  for  reasonable  cause,  and  in  the 
interest  of  the  owners  of  the  "  Nelly  Schneider."  The  plaintiff  J.  W.  had  not  carried 
out  faithfully  the  terms  of  his  engagement  as  master.  The  plaintiffs  other  than  the 
plaintiff  J.  W.  have  not  complained  to  any  of  the  defendants  of  the  discharge  of  the 
said  plaintiff. 

4.  The  accounts  relating  to  the  ownership  and  earnings  of  the  "  Nelly  Schneider " 
have  been  regularly  rendered  half-yearly  by  the  defendant  J.  F.  to  the  several  other 
owners  of  the  '*  Nelly  Schneider."  On  the  24th  July,  1877,  the  half-yearly  account  M-as 
accordingly  rendered  by  the  said  defendant  to  the  other  owners,  and  was  approved  by 
them.  At  the  time  this  action  was  brought  there  were  no  accounts  outstanding  and 
unsettled  relating  to  the  ownership  or  earnings  of  the  "  Nelly  Schneider  "  other  than 
such  accounts  as  would,  be  regularly  rendered  at  the  end  of  the  next  half-year,  that  is 
to  say,  in  January,  18 — .  The  plaintiff  did  not,  before  bringing  this  action,  apply  to 
the  defendant  or  any  of  them  to  render  or  settle  any  accounts. 

5.  The  defendants  submit  that  this  action,  except  so  far  as  it  sought  and  seeks  bail 
for  the  safe  return  of  the  **  Nelly  Schneider,"  should  be  dismissed  with  costs. 


IV.  MORTGAGE. 

18.  Indorsement  on  Writ. 


The  plaintiff  under  a  [registered]  mortgage  claims  against  the  ship  "  Mary  "  and  her 

freight  [or  the  proceeds  of  the  ship  "  Mary  "]  the  sum  of  & ,  as  the  amount  due  to 

him  for  principal  and  interest  and  for  costs. 


19.  Affidamt  to  Lead  Warrant. 


1, ,  of ,  make  oath  and  say  that  I  am  a  mortgagee  of  the  vessel ,  by  a 

mortgage-deed  bearing  date  the ,  which  mortgage-deed  has  been  duly  r^stered 


MORTGAGE. 

according  to  the  provisions  of  the  Merchant  Shipping  Act,  1894,  that  the  sum  secured 
by  the  said  mortgage-deed  is  now  due,  and  that  I  am  unable  to  obtain  payment 
thereof  without  the  assistance  of  this  CJourt. 

[TJie  original  imrt gage-deed  tthould  f/e  produced,  and  a  certified  cojfy  annexed  to 
the  (^ffidat^t,'\ 
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20.  Statewetd  of  Claim  hg  a  Mortgagee  proceeding  againH  Proceeds  ifi  Court, 

"  Dora  TuUy/' 

Between  H.  C.  B.,  Plaintiff, 

and 
The  proceeds  in  Court  of  the  ship  "  Dora  Tully." 

1.  By  an  indenture  dated  the  17th  of  April,  1885,  made  between  John  Tully,  of 
Tynemouth,  in  the  county  of  Northumberland,  merchant,  then  being  a  part-owner  of 
the  ship  "  Dora  Tully,"  of  the  one  part,  and  the  plaintiff  of  the  other  part,  the  said 
John  Tully  in  consideration  of  the  sum  of  two  hundred  and  fifty  pounds  lent  to  him  by 
the  plaintiff  mortgaged  to  the  plaintiff  1  sixty-fouith  share  in  the  ship  "  Dora  Tully," 
and  the  said  John  Tully  covenanted  to  repay  the  said  two  hundred  and  fifty  pounds, 
together  with  interest  6/.  per  cent,  per  annum  for  so  long  as  the  same  should 
remain  unpaid. 

2.  The  whole  of  the  said  sum  of  two  hundred  and  fifty  pounds  and  interest  remains 
due  to  the  plaintiff. 

The  plaintiff  claims — 

1.  Judgment  against  the  proceeds  in  Court  of  the  ship  "  Dora  Tully,"  for  the 
amount  of  his  mortgage  with  interest  and  costs. 


21.  Statetiient  of  Claim  in  an  Action  of  Mortgage  where  the  Vessel  proceeded  against 

was  Bailed. 

1.  The  above-named  ship  "  Boyal  Albert,"  of  the  port  of  London,  of  the  registei-eil 

burthen  of  670^y{y  tons  or  thereabouts,  whereof  C.  H.  B.,  of  ,  in  the  City  of 

London,  was  then  the  sole  and  duly  registered  owner,  was  on  the  10th  day  of  April. 
18 — ,  mortgaged  by  the  said  C.  H.  B.  to  the  said  H.  G.,  the  plaintiff  in  this  cause,  to 
secure  the  repayment  by  the  said  C.  H.  B.  to  the  plaintiff  of  the  sum  of  4502.,  together 
with  interest  thereon  at  the  rate  of  seven  per  cent,  per  annum,  on  or  before  the 
Ist  day  of  June,  1861. 

2.  The  said  moitgage  of  the  "  Royal  Albert"  was  made  by  an  instrument  dated 
the  said  10th  day  of  April,  18 — ,  in  the  form  prescribed  by  the  31st  section  of  the 
Merchant  Shipping  Act,  1894,  and  was  recorded  by  the  registrar  of  shipping  in  the 
port  of  London,  in  the  i-egister  book  of  the  said  port,  as  required  by  the  said  Act. 

3.  No  part  of  the  said  principal  sum  or  interest  has  been  paid,  and  there  still 
remains  clue  and  owing  to  the  said  H.  G.,  on  her  said  mortgage  security,  the  principal 
sum  of  4502.,  together  with  a  large  sum  of  money  for  interest  and  expenses  ;  and  the 
said  H.  G.,  although  she  has  applied  to  the  said  C.  H.  B.  for  payment  thereof,  cannot 
obtain  payment  of  the  same  without  the  assistance  of  this  honourable  Court. 

The  plaintiff  claim  : — 

1.  A  reference  to  the  registrar,  assisted  by  merchants,  to  ascertain  what  is  due 

to  the  plaintiff  in  respect  of  her  said  mortgage  security. 

2.  The  condemnation  of  the  defendant  and  his  bail  in  the  amount  which  shall 

be  found  due  to  the  plaintiff  in  respect  thereof,  and  in  the  costs  of  this  suit. 


22.  Defence  to  t/te  above. 

The  defendant  denies  the  allegations  in  the  statement  of  claim,  and  further 
says  as  follows  : — 

1.  On  the  9th  day  of  November,  18 — ,  C.  H.  B.,  being  the  sole  owner  of  the  "  Royal 
Albert,"  mortgaged  the  said  ship  to  T.  A.,  and  the  said  mortgage  was  duly  registered 
on  the  same  day. 

2.  On  the  16th  day  of  February,  18 — ,  the  said  C.  H.  B.,  being  sole  owner  as 
aforesaid,  further  mortgaged  the  said  ship  to  R.  J.  B.,  and  the  said  mortgage  was  duly 
registered  on  the  18th  day  of  Febi-uary,  18 — . 

3.  On  the  4th  day  of  September,  18 — ,  the  saiil  R.  J,  B.  transferred  his  said  mort- 
gage to  F.  S.  K.,  and  the  said  transfer  was  duly  registered  on  the  9th  day  of 
September,  18 — . 
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4.  On  the  25th  day  of  January,  18 — ,  the  said  T.  A.  transferred  his  said  mortgage 
to  the  said  F.  8.  K.,  and  the  said  transfer  was  duly  registered  on  the  SOth  day  of 
January,  18 — . 

5.  On  the  SOth  day  of  January,  18 — ,  the  said  F.  S.  K.,  being  then  the  holder  of  the 
first  registered  mortgage  upon  the  ^'  Royal  Albert "  as  aforesaid,  sold  her  to  the 
defendant  free  from  incumbrances  by  bill  of  sale  (a  copy  whereof  is  hereunto  annexed 
and  marked  A.),  and  the  said  sale  was  duly  registered  on  the  same  day. 

6.  By  reason  of  the  said  sale,  and  of  the  premises,  and  of  the  3oth  and  other  sections 
of  the  Merchant  Shipping  Act,  1894,  the  defendant  became  and  now  is  entitled  to  the 
"  Royal  Albert,"  free  from  all  incumbrances,  including  the  alleged  mortgage  of  her, 
held  by  the  plaintiff. 


28.  Statement  of  Claim  by  TranM/ereen  of  Mortgage  against  Proceedt(^p). 

1.  On  the  29th  day  of  April,  18 — ,  J.  Y.,  the  sole  registered  owner  of  the  said  ship 

•*  KestreV'  mortgaged  the  said  ship  to  M.  8.,  of , ,  London,  shipbuilder,  to 

secure  payment  to  him  of  the  sum  of  10,000/.,  with  interest  thereon,  which  mortgage 
was  in  the  form  prescribed  by  the  Merchant  Shipping  Act,  1894,  and  was  dnlj 
rejristered  on  the  1st  day  of  May,  18 — , 

2.  On  the  8th  day  of  May,  18 — ,  the  said  M.  8.  transferred  the  said  mortgage,  by 
indorsement  thereon  in  the  form  prescribed  by  the  said  Merchant  Shipping  Act,  to 
the  plaintifEs,  as  security  for  the  sum  of  10,000/.,  which  said  transfer  was  duly 
registered  on  the  12th  day  of  May,  18 — . 

3.  There  is  now  due  and  owing  to  the  said  J.  M.  and  F.  N.,  the  plaintiffs,  for 
principal  and  interest,  to  secure  the  payment  of  which  the  said  transfer  of  mortgage 
was  executed,  the  sum  of  5,400Z.  and  upwards. 

4.  The  plaintiffs  have  necessarily  incurred  certain  costs,  charges,  and  expenses  as 
mortgagees  of  the  said  vessel,  and  in  maintaining  and  defending  their  title  to  the  said 
mortgage  in  the  Chancery  Division  of  the  High  Court  of  Justice,  and  also  in  other 
suits  instituted  in  this  Division  of  the  High  Court  of  Justice,  and  against  the  said 
vessel  *'  Kestrel "  (q). 

5.  The  said  shipnas  been  sold  by  this  Court  in  a  suit  of  bottomry,  and  the  balance 
of  the  proceeds  of  such  sale  now  remains  in  the  registry. 

The  plaintiffs  claim  judgment  pronouncing  for  the  validity  respectively  of  the 
aforesaid  mortgage  and  transfer,  condemning  the  balance  of  proceeds  now 
remaining  in  the  registry  as  aforesaid  in  the  amount  due  to  the  plaintiffs  for 
principal  and  interest,  and  costs,  charges,  and  expenses  reasonably  incurred  by 
them  as  mortgagees,  and  in  maintaining  and  defending  their  title  to  the  said 
mortgage  and  transfer  in  the  above-mentioned  suits  in  the  High  Court  of 
Justice  (^),  and  also  in  such  proportion  of  the  costs  of  this  suit  as  may  be 
legally  payable  out  of  the  same  ;  condemning  the  defendants  in  the  rest  of  the 
costs  of  this  suit,  and  referring  the  claim  of  the  plaintifEs,  together  with  all 
accounts  and  vouchers  relating  Uiereto,  to  the  registrar  and  merchants  to  report 
as  to  the  amount  thereof. 


24.  Defence  to  the  above, 

1.  The  above-named  steamship  "  Kestrel,"  whereof  J.  Y.,  one  of  the  partners  in  the 

firm  of  £.  Y.  and  Sons,  of ,  in  the  City  of  London,  merchants,  at  the  time  of  the 

making  of  the  mortgage-deed  hereinafter  mentioned  was  the  duly  registered  owner, 
was  mortgaged  to  the  defendants  by  the  said  J.  Y.,  by  a  mortgage-deed,  which  was 
duly  registered  by  the  registrar  of  shipping  in  the  port  of  London,  on  the  27th  day 
of  April,  18 — . 

2.  There  is  due  and  owing  to  the  defendants,  on  their  said  mortgage,  a  sum  of 
money  exceeding  the  proceeds  of  the  sale  of  the  "  Kestrel  "  now  remaining  in  Court. 

3.  The  defendants  deny  the  allegations  of  the  first,  second,  third,  and  fourth  articles 
of  the  statement  of  claim. 

4.  The  said  alleged  mortgage  of  the  "  Kestrel "  to  M.  S.  was  for  the  purpose  of 
securing  to  the  firm  of  M.  S.  and  Co.  the  payment  of  certain  bills  of  exchange,  drawn 
by  the  said  M.  S.  and  Co.,  on  and  accepted  by  the  said  firm  of  E.  Y.  and  Sons,  and 
was  transferred  to  the  plainti^  as  trustees  to  the  Metropolitan  and  Provincial  Bank, 
Limited,  by  way  of  collateral  security  for  the  payment  of  the  said  bills  of  exchange, 
which  the  said  bank  had  discounted  for  the  said  M.  S.  and  Co. ;  and  the  defendants 
say  that  the  claim  of  the  said  bank,  in  respect  to  the  said  bills  of  exchange,  has  been 
wholly  satisfied  by  payment. 

(^)  See  9upra,  No.  20.  is  entitled,  see  Tlte  Kestrel,  L.  R.  1  A.  & 

Q)  As  to  the  costs  to  which  a  mortgagee      £.  78. 
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25.  Stateinent  of  Claim  in  a  Motigage  Suit  claiming  Ptuutession  ;  a  Decree  of 
FitrerloHure  and  an  Injunrtion  againxt  the  Defettdant. 

"  Sherbro." 

1.  By  an  instrument  of  mortgage  dated  the  20th  day  of  Aprils  18 — ,  between  A.  L., 
then  sole  owner  of  the  paddle  steamship  **  Sherbro,"  of  the  one  part,  and  the  plaintiffs 
D.  O.  and  L.  A.,  trading  as  D.  0.  and  Co.,  merchants,  of  the  other  part,  the  said  A.  L., 
in  consideration  of  the  sum  of  4,800Z.  paid  to  him  by  the  plainti£Es,  covenanted  to  pay 
the  plainti£Es  the  said  sum  with  interest  at  five  per  cent,  per  annum  on  the  20th  of 
July  then  next,  and  in  default  of  payment  as  aforesaid  to  pay  interest  at  the  same  rate 
by  half-yearly  payments  on  the  sum  unpaid,  and  by  way  of  security  he  assigned  to 
the  plaintiffs  64  sixty-fourth  shares  in  the  said  ship  *'  8berbro,"  subject  to  a  proviso 
for  the  redemption  of  the  same  on  payment  by  the  said  A.  L.,  his  executors,  adminis- 
trators, or  assigns,  to  the  plaintiffs  of  the  sum  of  4,8002.  with  interest  for  the  same  in 
the  meantime  at  the  rate  of  five  per  cent,  per  annum  on  the  20th  day  of  July  then 
next  ensuing. 

2.  The  said  mortgage  was  duly  registered  on  the  20th  of  April,  18 — . 

8.  The  whole  of  the  said  sum  of  4,8002.,  with  the  interest  thereon,  remains  unpaid. 

4.  The  plaintiffs  however  did  not  take  possession  under  their  said  mortgage.  In  the 
month  of  January,  18 — ,  the  defendant  Leutner  entered  into  an  agreement  with 
Messrs.  C.  S.  &  Sons,  of  No.  2,  Gt.  St.  Helens,  in  the  City  of  London,  ship  engineers, 
to  make  certain  very  extensive  alterations  in  the  said  ship  '*  Sherbro."  This  contract 
was  entered  into  without  the  knowledge  or  consent  of  the  plaintiffs. 

5.  For  the  purpose  of  enabling  these  alterations  to  be  effected  the  defendant  Leutner 
placed  the  said  ship  **  Sherbro "  in  the  South  West  India  Docks,  where  she  still 
remains  in  the  possession  of  the  said  defendant. 

6.  On  the  16th  of  June,  18 — ,  the  "Sherbro"  was  arrested  in  this  action.  No 
appearance  has  been  entered  on  behalf  of  the  said  defendant,  and  the  time  for 
entering  appearances  has  expired. 

7.  An  appearance  was,  on  the  28th  of  June,  18 — ,  enteretl  by  C.  S.,  trading  as  C.  S. 
&  Sons,  claiming  an  interest  in  the  "  Sherbro "  by  reason  of  an  alleged  possessory 
lien. 

8.  The  sai<l  Messra.  C.  B.  &  Sons  have  not  in  fact  and  had  not  at  the  time  of  the 
arrest  any  such  possessory  lien  ;  but  they  are  endeavouring  to  detain  the  '•  Sherbro  " 
and  to  prevent  the  plainti&  from  obtaining  possession  of  her  when  possession  of  her 
shall  have  been  given  to  the  plaintiffs  by  the  Court. 

The  plaintiff  claim  as  follows  : — 

1.  That  possession  of  the  "  Sherbro,"  her  tackle,  apparel,  and  furniture,  may  be 

adjudged  to  them. 

2.  'Iliac  an  account  may  be  taken  of  the  sums  due  to  the  plaintiffs  for  principal, 

interest,  and  costs,  and  that  in  default  of  the  defendant  or  other  the  owner 
or  owners,  or  parties  interestetl  in  the  *'  Sherbro,"  paying  the  sums  which 
shall  be  certihed  or  reported  to  be  due  to  the  plaintiffs  for  principal, 
interest,  and  costs  as  aforesaid,  within  one  month  of  (he  certificate  or 
report,  judgment  may  be  given  that  the  defendant  and  all  or  any  such 
other  owners  and  parties  be  absolutely  debarred  and  foreclosed  of  and  from 
all  equity  of  redemption  of  and  in  and  to  the  "  Sherbro." 

8.  An  injunction  restraining  the  defendants  C.  S.  jc  Sons,  their  servants  and 
agents,  from  interfering  with  the  plaintiffs'  right  to  have  and  obtain 
possession  of  the  *'  Sherbro." 

4.  That  proper  provision  may  be  made  for  the  costs  of  this  action. 


2oA.  Statement  of  Claim  in  a  Mortgage  Suit  where  the  Mortgagee  proceeded  on 

were  Account  Current  Mortgagee. 

'^  Eiffel  Tower,"  1895,  S.,  No.  607. 

Statement  of  Claim. 

1.  The  plaintiff  is  assignee  of  second  and  third  mortgages  on  the  ss.  **  Eiffel  Tower." 
The  defendants  William  Briggs  &,  Sons  are  first  mortgagees  of  the  ss.  '*  Eiffel  Tower." 
The  defendant  Charles  Jermyn  Ford  is  the  trustee  in  bankruptcy  of  Frederick 
Stumore,  who  was  the  owner  and  mortgagor  of  the  said  said  ss.  "  Eiffel  Tower."    All 
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the  above-mentioned  mortgages   were  duly  registered  under  the  provisions  of  the 
Merchant  Shipping  Acts.    Further  particulars  of  the  said  mortgages  are  as  follovrs  : 


Ist  Mortgage  . 
2nd  Mortgage . 

3rd  Mortgage . 


MOBTOAOEE'B  NAME. 


C.  J.  Briggs,  on  behalf  of 
William  Briggs  &  Sons. 

J.  T.  Eltringham,  Chair- 
man of  the  Edwards' 
Bhipboilding  Company, 
Limited. 

James  Harry  Edwards. 


Date  of 
mobtoaoe. 


14t    Sept..  1891. 
17th  Nov.,  1892. 


When 
Beoistebkd. 


15th  Sept.,  1891. 
17th  Jan.,  1893. 


23rd  Sept.,  1893.     7th  Oct.,  1893. 


Sum  Sbcxtbeix 


Acooont  current. 
Account  current. 

54U.  19».  lOd. 


2.  The  defendants  William  Briggs  &  Sons  have  taken  possession  of  and  sold  the 
said  steamship,  and  have  collected  and  now  retain  the  proceeds  thereof.  They  have 
also  collected  and  now  retain  the  freight  due  upon  the  cargo  of  the  said  steamship  at 
the  time  when  the  said  defendants  took  possession  as  aforesaid.  The  said  moneys 
which  the  said  defendants  now  retain  as  aforesaid  are  largely  in  excess  of  the  amount 
due  to  them  upon  their  said  mortgage. 

8.  There  is  now  due  and  owing  to  the  plaintiff  as  such  assignee  for  principal  and 
intei-est  upon  the  said  second  and  third  mortgages  a  sum  of  6,291Z.  19«.  10</.  and 
upwards. 

The  plaintiff  claims — 

1.  Judgment  pronouncing  for  the  validity  of  his  second  and  third  mortgages. 

2.  An  account  of  the  sums  received  by  the  defendants  William  Briggs  &  Sons 

in  respect  of  the  said  steamship  and  her  freight,  and  of  the  amounts  due  to 

the  plaintiff  and  the  said  defendants  respectively  upon  their  respective 

mortgages. 
8.  Payment  to  the  plaintiff  of  the  balance  in  the  hands  of  the  said  defendants 

after  allowing  ror  the  amount  properly  due  to  them  as  first  mortgagees. 
4.  Such  further  or  other  relief  as  the  nature  of  the  case  may  require. 

Hugh  F.  Boyd. 


Delivered  the  6th  day  of  liarch.  189.5,  by  - 
Delivered  the  18th  day  of  March,  1895,  by 
Ford. 


-,  plaintiffs  solicitors. 

— ,  on  the  solicitors  for  the  defendant 


25b.  Defence  of  William  Brigtf*  4*  'Sti//*  ///  th^  abiwe  Caxe. 

1.  The  defendants  William  Briggs  k  Sons  admit  that  they  were  first  mortgagees  of 
the  steamship  "  Eiffel  Tower  "  by  virtue  of  the  mortgage  mentioned  in  the  particulars, 
and  that  such  mortgage  was  duly  registered  under  the  Merchant  Shipping  Acta. 
Save  as  aforesaid,  the  defendants  do  not  admit  any  of  the  statements  contained  in 
paragraph  1  of  the  statement  of  claim. 

2.  The  defendants  have  sold  the  said  ship  and  have  received  the  proceeds  of  sale 
thereof,  and  have  collected  freight  due  upon  the  cargo  of  the  said  ship,  and  paid 
the  charges  and  other  expenses  of  and  incident  to  the  earning  and  recovery  of  the  said 
freight,  and  they  claim  to  apply  the  same  balance  in  payment  of  the  amount  due  to 
them  for  principal,  interest,  and  costs  as  mortgagees  and  owners  in  possession  of  the 
**  Eiffel  Tower,"  but  they  deny  that  the  nett  said  proceeds  of  the  said  sale  and  freight 
which  they  received  exceed  that  amount,  and  say  that  there  is  still  a  large  sum  of 
money  due  and  owing  to  them. 

3.  The  defendants  do  not  admit  the  allef^itions  contained  in  paragraph  3  of  the 
statement  of  claim,  and  deny  that  the  plaintiff  is  entitled  to  the  declaration  claimed. 

BUTLEB  ASPIKALL. 

Delivered  this  29th  day  of  March,  1895,  by - 
solicitors  for  the  defendants. 


-,  agents  for 


of  Sunderland, 


2oC  Defetice  of  Defendant  Charles*  Jenny n  Ford  in  the  above  Ca«e, 

1.  This  defendant  does  not  admit  that  the  plaintiff  is  assignee  of  second  and  third 
mortgages  on  the  ss.  "  Eiffel  Tower,"  or  of  either  of  such  mortgages.  This  defendant 
denies  that  the  particulars  in  paragraph  1  of  the  statement  of  claim  of  the  snms 
secured  by  the  tirst,  second,  and  third  mortgages  of  the  said  ship  respectively  are 
correctly  set  forth  or  described  in  the  said  paragraph. 

2.  The  defendant  denies  each  and  all  the  allegations  in  paragraph  3  of  the  state- 
ment of  claim  contained,  and  every  part  thereof. 
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3.  Further^  or  in  the  alternative,  if  the  plaintiff  is  a86ig:nee  of  the  said  second  and 
third  mortgages,  or  either  of  them  (which  this  defendant  does  not  admit),  nothing  was 
due  or  owing  on  the  security  of  the  said  mortgages,  or  either  of  them,  at  the  time  of 
the  alleged  assignment  thereof  to  the  plaintiff. 

4.  Farther,  or  in  the  alternative,  the  plaintiff  gave  no  consideration  for  the  alleged 
assignments,  or  either  of  them,  and  in  any  event  is  only  entitled  to  claim  against  the 
proceeds  of  the  said  ship  and  freight  for  the  amount  (if  any)  paid  by  him  for  the 
alleged  assignments. 

5.  This  defendant  admits  that  the  moneys  retained  by  the  defendants  William 
Briggs  &  Sons  out  of  the  proceeds  of  the  said  ship  and  freight,  are  largely  in  excess  of 
the  amount  due  to  them  upon  their  said  mortgage,  but  says  that  the  excess  so  retained 
by  them  forms  part  of  the  property  of  the  said  Frederick  Stumore  divisible  among 
his  creditors.  This  defendant  has  taken  the  proper  proceedings  in  the  High  Court  of 
Justice  in  Bankruptcy  to  enforce  his  claim  against  the  said  William  Briggs  &  Sons, 
and  submits  that  the  plaintiff  is  not  entitled  to  maintain  this  action  against  him. 

6.  Further,  or  in  the  alternative,  the  said  Frederick  Stumore  was  on  the  Ist  day  of  ^ 
March,  1894,  adjudicated  a  bankiiipt  upon  a  petition  presented  on  the  22nd  day  of 
November,  1893,  and  the  plaintiff,  on  the  6th  day  of  February,  1895,  procured  to  be 
executed  to  him  an  assignment  or  alleged  assignment  or  assignments  of  tne  said  second 
and  third  mortgages.  The  plaintiff  at  all  material  times  well  knew  that  the  said 
Frederick  Stumore  had  been  adjudicated  a  bankrupt  as  aforesaid,  and  the  said  alleged 
assignment  or  assignments  were  procured  by  him  in  fraud  of  the  law  of  bankruptcy, 
and  with  a  view  to  give  him  security  upon  the  property  of  the  bankrupt  in  priority  to 
the  other  creditors  of  the  bankrupt,. and  this  defendant  submits  that  such  alleged 
security  is  void  and  of  no  effect  as  against  him. 

E.  W.  Hansell. 

Delivered  this  3rd  day  of  April,  1895,  by ,  solicitors  for  the  defendant  Charles 

Jermyn  Ford. 


2oD.  Reply  to  t/ie  Defrnce*  of  both  tlie  DefendariU  In  t/ifi  above  OoJie, 

1 .  The  plaintiff  joins  issue. 

2.  With  further  reference  to  paragraphs  3,  4,  5,  and  6  of  the  defence  of  the 
defendant  Ford,  the  plaintiff  will  contend  that  the  allegations  therein  contained  afford 
no  answer  to  this  action. 

HUQH  F.  BOTD. 

Delivered  this  24th  day  of  April,  1895,  by ,  plaintiff's  solicitors. 


V.  BOTTOMRY. 

26.  Itidarsement  on  Writ, 


The  plaintiff,  as  legal  holder  of  a  bottomry  bond,  dated  the ,  and  granted  by 

C.  D.  as  master  of  the  ship  '•  Mary,'*  of ,  to  A.  B.,  at  the  port  of ,  claims  the 

sum  of against  the  said  ship  [her  cargo  and  freight,  or  as  the  case  may  be],  as 

the  amount  due  to  him  under  the  said  bond  and  for  costs. 


27.  Affidarit  to  Lead  Warrant, 


I,  A.  B.,  of ,  in  the  coimty  of ,  make  oath  and  say  as  follows  : — 

1 .  On  the day  of ,  the   master   of  the  said   vessel,  then    being  at 


executed  a  bond  or  obligation  of  bottomry,  by  which  he  hypothecated  the  said  vessel, 

freight,  and  cargo,  to ,  of ,  as  a  security  for  the  payment  of  the  sum  of  £ , 

lent  to  him  by  the  said ,  with  maritime  interest  at  the  rate  of  £ per  cent., 

within days  after  the  arrival  of  the  said  vessel  at  the  port  of . 

2.  Since  the  premises  the  said  vessel  has  safely  arrived  at  the  said  port  of ,  and 

more  than days  have  elapsed  since  the  time  of  her  arrivaL 

3.  I  am  the  legal  owner  of  the  said  bottomry  bond,  and  have  made  applications  to 
the  owners  of  the  said  vessel,  for  the  amount  thereof,  but  they  have  refused  and 
declined  to  pay  the  same,  and  the  aid  and  process  of  this  honourable  Court  are 
therefore  necessary  to  enable  me  to  obtain  payment  thereof. 

{^I'he  original  bond  should  be  produced^  and  a  certified  copy  annemed  to 

tne  nffidafnt.) 
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28.  SImH  Form  of  AfHAarit  to  Lead  Warrant  {r), 

I, ,  of ,  make  oath  and  say  that  I  am  the  legal  owner  of  a  bottomiy  bond 

bearing  date  the  ,  on  the  vessel  [her  cargo  and  freight]  ;  that  the  sum 

secured  by  the  said  bond  is  now  due ;  and  that  I  am  unable  to  obtain  payment  thereof 
without  the  assistance  of  this  Ck>urt. 

(77i^  oriffinal  hand  nfiould  be  produced^  and  a  certijied  copy  annejped  to 

the  ajffidarit*) 


29.  Statement  of  Claim  in  Suit  against  Ship  and  Freigitt  (*). 

1 .  The  above-named  British  ship  **  Laurel/^  whilst  on  a  voyage  from  Shanghae  to 
London,  put  into  Batavia,  in  the  island  of  Java,  being  in  want  of  certain  repairs 
necessary  to  enable  her  to  prosecute  her  said  voyage,  and  for  effecting  which  repairs  it 
was  found  necessary  to  unlade  and  store  her  cargo. 

2.  The  master  of  the  "  Laurel ''  beiug  without  funds  and  credit  at  Java,  and  being 
unable  to  obtain  money  to  enable  him  to  get  the  said  repairs  executed,  and  to  pay  the 
expenses  necessarily  incurred  in  unlading,  storing,  and  relading  her  cargo,  and  other 
the  expenses  necessary  to  enable  the  said  barque  to  prosecute  her  said  voyage,  was 
compelled  to,  and  did  take  up,  and  borrow  from  Messrs.  M.,  W.  &  Co.,  of  Batavia,  on 

bottomry  of  the  said  ship,  and  her  freight,  the  sum  of  & sterling,  and  by  a  certain 

instrument  or  bond  of  bottomry  dated  the  13th  day  of  December,  IB—,  the  said  master 
of  the  ''Laurel^'  hypothecated  the  said  ship  and  her  freight  to  the  said  Messrs. 

M.,  W.  k  Co.,  as  a  security  for  the  said  sum  of  £ ,  which  was  thereby  made 

payable  to  them  within  thirty  days  next  after  the  safe  arrival  of  the  "  Laurel"  at  the 
port  of  London,  with  a  condition  that  in  case  the  ship  should  be  lost,  cast  away,  or 
miscarry  before  her  arrival  at  the  said  port  of  London,  then  that  the  said  sum  of 
& should  not  be  recoverable. 

3.  In  coDsequence  of  the  said  advance  of  money  being  made,  the  "  Laurel "  was 
repaired  and  re- fitted,  and  enabled  to  proceed  on  her  said  voyage,  and  on  or  about  the 
6th  day  of  April,  18 — ,  arrived  safely  in  the  port  of  London,  having  earned  a 
considerable  freight  in  respect  of  her  said  voyage. 

4.  Although  applications  have  been  made  to  the  defendants  for  payment  of  the 
amount  due  on  the  said  bond,  the  defendants  have  neglected  to  pay,  and  refuse  to  pay 
the  same,  whereby  the  assistance  of  this  honourable  Court  is  rendered  necessary  to 
obtain  payment  of  the  same. 

The  plaintiff  claim  judgment  pronouncing  for  the  validity  of  the  said  bond,  and 

that  the  sum  of  £ is  due  on  the  said  bond,  and  condemning  the  defendants 

and  their  bail  in  the  said  sum,  with  the  interest  already  due,  and  to  grow  due 
thereon,  to  the  day  of  payment,  and  also  in  the  costs  of  this  suit. 


30.  Statement  of  Claim  in  a  Suit  against  Cargo, 

1.  The  ^'  Onward,"  a  ship  of  933  tons  register,  or  thereabouts,  belonging  to  the 
United  States  of  America,  whilst  on  a  voyage  from  Moulmein  to  Queenstown  or 
Falmouth,  for  orders,  and  from  thence  to  a  port  of  discharge  in  the  United  Kingdom 
or  on  the  Continent,  between  Bordeaux  and  Hamburg,  lx)th  ports  inclusive,  laden 
with  a  cargo  of  teak  timber,  was  compelled  to  put  into  Port  Louis,  in  the  island  of 
Mauritius,  in  order  to  repair  and  refit. 

2.  The  master  of  the  "  Onward,"  being  without  funds  or  credit  at  Port  Louis,  and 
being  unable  to  pay  the  expense  of  the  said  repairs,  and  the  necessary  disbursements 
of  the  said  ship  at  Port  Louis,  so  as  to  enable  the  said  ship  to  resume  and  prosecute  her 
voyage,  and  after  having  communicated  with  his  owners  and  with  the  owners  and 
consignees  of  the  cargo,  was  compelled  to  resort  to  a  loan  of  24,369  dollars  on  bottomiy 
of  the  said  ship,  her  cargo  and  freight,  for  the  purpose  of  enabling  him  to  pay  the  saiil 
expenses  and  disbursements,  which  sum  Messrs.  H.  and  Company,  of  Port  Louis,  at  the 
request  of  the  master  by  public  advertisement,  advanced  to  the  said  master  at  and 
after  the  rate  of  128  dollars  for  every  100  dollars  advanced,  and  accordingly  the  said 
master,  by  a  bond  of  bottomry,  dated  the  13th  of  October,  18 — ,  by  him  duly  executed 
in  consideration  of  the  sum  of  24,369  dollars,  Mauritius  currency,  paid  to  him  by  the 
said  Messrs.  H.  and  Company,  bound  himself  and  the  said  ship  and  her  cargo,  namely, 

(r)  This,  and   the  other   short  forms      may  be  made  by  any  person  who  can 
which  are  given,  are  taken  from  forms  in      speak  from  information  and  belief, 
actual  use  In  the  registry.     The  affidavits         (x)  See  Tlie  Laurel,  Br.  &  L.  191. 
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about  940  tons  of  teak  timber,  and  her  freight,  to  pay  unto  Messrs.  H.  and  Company, 
their  assigns,  or  order  or  indorsees,  the  said  sum  of  24,369  dollars  with  the  aforesaid 
maritime  premium  thereon,  within  twenty  days  next  after  the  arrival  of  the  **  Onward" 
at  her  port  of  discharge,  from  the  said  intended  voyage,  the  said  payment  to  be  made 
both  in  capital  and  interest  in  British  sterling  money,  at  and  after  the  rate  of  4«.  for 
every  dollar,  with  a  condition  that  in  case  the  said  ship  and  cargo  should  be  lost, 
during  her  voyage  from  Port  Louis  to  Queenstown  or  Falmouth  for  orders,  and  thence 
to  her  port  of  discharge  in  the  United  Kingdom  or  on  the  Ck)ntinent  between  Bordeaux 
and  Hamburg,  both  ports  inclusive,  then,  that  the  said  sum  of  24,369  dollars,  and 
maritime  premium  thereon,  should  not  be  recoverable. 

3.  The  "  Onward  "  subsequently  proceeded  on  her  voyage,  and  on  the  7th  of  February, 
1&— ,  arrived  with  her  cargo  on  board  at  the  port  of  Liverpool,  which  was  her  port  of 
discharge. 

4.  The  bond  was  duly  indorsed  and  assigned  to  the  plaintiflb. 

6.  The  ship  has  been  sold  by  order  of  the  Court,  and  the  proceeds  of  the  sale  thereof 
have  been  brought  into  Court,  and  the  freight  has  also  been  paid  into  Court. 

6.  The  said  sum  of  24,369  dollars,  with  the  maritime  premium  thereon,  still  remains 
due  to  the  plaintifEs.  By  a  decree  made  on  the  10th  May,  18 — ,  the  Court  pronounced 
for  the  validity  of  the  bond,  so  far  as  regarded  the  ship  and  freight,  and  condemned 
the  proceeds  of  the  ship  and  freight  in  the  amount  due  on  the  bond.  The  principal 
and  premium  still  remain  owing  to  the  plaintifb,  and  the  proceeds  of  the  said  ship  and 
her  might  available  for  payment  thereof  are  insufficient  for  such  payment. 
The  plaintifik  claim — 

1.  That  the  Court  pronounce  for  the  validity  of  the  bond  so  far  as  regards  the 

cargo. 

2.  That  the  Court  condemn  the  defendants  and  their  bail  in  so  much  of  the 

amount  due  to  the  plaintiffs  on  the  bond,  for  principal,  maritime  premium, 
and  for  interest  from  the  time  when  such  principal  and  premium  ought  to 
have  been  paid,  as  the  proceeds  of  the  ship  and  freight  available  for  payment 
of  the  bond  shall  be  insufficient  to  satisfy,  and  in  costs. 


31.  Defence  to  the  above. 


1.  The  several  averments  in  the  second  article  of  the  statement  of  claim  contained 
are  respectively  denied,  except  the  averment  that  the  bottomry  bond  therein  mentioned 
was  given  and  executed. 

2.  The  "  Onward  "  proceeded  on  the  voyage  in  the  first  paragraph  of  the  statement 
of  claim  mentioned,  under  a  chai-ter-party  made  between  the  defendants  and  the  owners 
of  the  vessel,  who  resided  at  New  York,  and  the  cargo  in  the  said  paragraph  mentioned 
belonged  to  the  defendants,  and  was  shipped  at  Moulmein,  by  Messieurs  T.,  F.,  and 
Company,  of  Moulmein,  consigned  to  the  defendants. 

3.  When  the  "  Onward  "  put  into  Port  Louis,  the  master  placed  his  ship  in  the  hands 
of  Messieurs  H.  and  Company,  the  persons  in  the  second  paragraph  of  the  statement  of 
claim  mentioned,  and  the  repairs  and  disbursements  in  the  said  second  article  mentioned 
were  made,  directed,  and  expended  under  the  orders,  management,  and  on  the  credit  of 
said  Messieurs  H.  and  Company,  who  at  the  outset  contemplated  the  necessity  of 
securing  themselves  by  the  hypothecation  of  the  ship,  freight,  and  cargo. 

4.  The  master  of  the  "  Onward  "  and  Messieurs  H.  and  Company  did  not  communicate 
to  the  said  shippers  of  the  cargo,  or  to  the  defendantK,  who  carried  on  business  at 
Glasgow,  as  the  master  knew,  the  intention  of  hypothecating  the  ship,  freight,  and 
cargo,  or  the  circumstances  which  might  render  such  hypothecation  advisable  or 
necessary,  but  on  the  contrary,  without  reasonable  cause  or  excuse,  abstained  from  so 
doing,  although  the  comparatively  small  value  of  the  ship  and  freight  to  be  earned 
rendered  it  all  the  more  important  that  such  communication  should  have  been  made. 

5.  A  reasonable  and  proper  time  was  not  allowed  to  elapse  between  the  advertisements 
for  the  bottomry  loan,  ana  the  acceptance  of  Messieurs  H.  and  Company *s  offer  to  make 
such  loan. 


VI.  DAMAGE. 

32.  Indarnement  on  Writ. 


The  plaintiffs,  as  the  owners  of  the  ship  "  Maiy  "  [her  cargo  and  freight,  and  as  the 
master  and  crew  of  the  same  proceeding  for  their  private  effects  (or  as  the  case  may 

be)],  claim  the  sum  of  £ against  the  ship  "Jane"  and  her  freight  for  damage 

occasioned  by  a  collision  which  took  place  on the ;  and  for  costs. 
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33.  Affidavit  to  Lead  Warrant, 


I,  A.  B.,  of 


,  in  the  county  of 
1.  I,  this  deponent,  and  —  of  - 


ship  or  vessel,  whereof 

2.  On  the day  of 

the  steam-ship  or  vessel 


— ,  make  oath  and  say  as  follows : — 

-  in  the  county  of ,  are  owners  of  the  [late] 

was  master. 

-,  18 — ,  the  said  ship  or  vessel  was  run  down  [or  into]  by 

.     .     ,^       ,»  .  -,  and  sunk  off [f^r  was  seriously  damaged],  through 

the  fault  and  mismanagement  of  those  on  board  the  said  steam-ship  or  vesseL  as  1  have 
been  informed  and  verily  believe. 

3.  I  have  made  application  on  behalf  of  myself  and  the  other  owner  of  the  said  ship 
or  vessel  for  compensation  in  respect  of  the  said  loss  of  [or  damage  to]  the  said  ship  or 
vessel  to  the  owner  of  the  said  steam-ship  or  vessel,  but  he  has  refused,  neglects,  and 
dechnes  to  make  the  same,  and  the  aid  and  process  of  this  Court  are  therefore  necessary 
to  enable  me  to  obtain  the  same. 


34.  Short  Forwr  of  AjfidatU  to  Lead  WarrafU, 

I, ,  of ,  make  oath  and  say  that  I  have  been  informed  and  believe  that  the 

vessel [through  the  fault  and  mismanagement  of  those  on  board  her  (Q],  recently 

caused  damage  to  the  vessel ,  and  that  the  aid  of  this  Court  is  necessary  to  obtain 

compensation  for  such  damage. 


35.  Preliminary  Acts  and  Pleadimg  in  an  Action  of  Damage  wfiore  the  ColliMi^n  war 
at  NigJU  Time  and  the  Vessel  proceeded  against  was  in  charge  of  a  Pilot  by 
Compulsion  of  Law, 


Folios  36. 


Writ  issued  10th  day  of  April,  1900. 

Between  The  Owners  of  the  paddle  steam  tug  "  George 

Peabody  " Plaintijfs, 

and 
The  Owners  of  the  steam-ship  "  Vadso,"  now  known 
as  the  steam-ship  ^'  Holar  "  (f/)        .    Defendants, 

"Holar,"  1900,  G.,  No.  814,  Fol.  177. 

Preliminary  Acts  and  Pleadings. 

Preliminary  Acts. 


The  names  of  the  vessels 
which  came  into  col- 
lision, and  the  names 
of  their  masters. 


The  time  of  the  collision 


The  place  of  the  collision 


Preliminary  Act  on  behalf  of  the     Preliminary  Act  on  behalf  of 
PlaintiilB.  the  Defendants. 


I. 
The  "  George  Peabody,"  John 

Parker,  master. 
"  The  88.  Vadso,"  now  known 
as  thess.*'  Holar,"  J.  Paulsen, 
master. 

II. 
The  15th  February,  1896,about 
2  a.m. 

III. 
Blyth  Harbour 


The  "Vadso,"   H.   Paulsen, 

master. 
The     "  George      Peabody," 

master. 


II. 

About  1.20  a.m.  on  the  15th 
of  February,  1896. 

III. 
Blyth  Harbour,  about  100 
yards  inside  the  west  pier 
end,  as  far  over  on  the 
west  side  of  the  channel 
as  the  "  Vadso  "  could  safely 
be. 


(t)  The  words  within  brackets  may,  in 
many  cases,  be  conveniently  inserted. 
in)  If   the   freight  is   also   proceeded 


against,  add  "  and  the  owners  of  the 
freight  due  for  the  transportation  of  the 
cargo  now  or  lately  laden  therein." 
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Preliminary  Act*  (ctmtinued). 


The  dii-ection  and  force 
of  the  wind. 


The  state  of  the  weather 


The  state  and  force  of 
the  tide. 


The  course  and  speed  of 
the  vessel  when  the 
other  was  first  seen. 


The  lights,  if  any,  carried 
bv  her. 


The  distance  and  bearing 
of  the  other  vessel 
wh^i  first  seen. 


Preliminary  Act  on  behalf  of  the 
Plaintiffs. 


IV. 
Westerly  ;  a  light  breeze 


V. 

Dark  but  clear 

VI. 

Flood,  of  a  force  of  from  two 
to  three  knots. 

VII. 

Following  close  in  the  wake  of 
the  steam-ship  "  Volturno,'* 
which  was  keeping  as  close 
as  possible  to  the  east  side 
of  the  channel  under  port 
helm.  Speed  about  six 
knots  over  the  ground. 

VIII. 

The  regulation  masthead  tow- 
ing and  side  lights  for  a 
steam  tug  towing. 

IX. 

The  lights  of  the  "Vadso," 
which  had  been  shut  out  by 
the  "Volturno,"  came  into 
sight  close  to  on  the  port  bow 
of  the  '*  George  Peabody.' 


The  lights,  if  any,  of  the 
other  vessel  which  were 
fii-st  seen. 


Whether  any  lights  of 
the  other  vessel,  other 
than  those  first  seen, 
came  into  view  before 
the  collision. 


What  measures  were 
taken,  and  when,  to 
avoid  the  collision. 


»» 


X. 


Masthead  and  red  lights 


No 


XI. 


XII. 

When  the  lights  of  the  "  Vadso" 
were  first  seen  from  the 
"  General  Gordon  "  and  the 
"  Voltumo,"the  steam  whistles 
of  the  "General  Gordon" 
and  of  the  "  Volturno  "  were 
sounded  the  port  helm 
signal,  which  was  answered 
by  the  "Vadso"  and  the 
"Voltumo,"and  her  tugs  were 
kept  as  close  as  possible  to 
the  Harbour  Commissioners* 
dredger  on  the  east  side  of 
the  channel  under  port  helm, 
the  "  George  Peabody  "  fol- 
lowing close  in  the  wake  of 
the  "  Volturno." 


Preliminary  Act  on  behalf  of 
the  Defendants. 


IV. 
North    north-east;    a    light 
breeze. 


V. 


Fine  and  clear. 


VI. 


Half  flood,  three  to  four 
knots. 

VII. 

Proceeding  down,  keeping 
on  the  west  side  of  the 
channel,  and  making  about 
two  knots  over  the  ground, 
with  engines  at  de^  slow. 


VIII. 

The    regulation    lights    for 
a  steam  vessel  under  way. 


IX. 

Between  half  and  three- 
quarters  of  a  mile  off, 
bearing  a  little  on  the 
port  bow. 


X. 

The  two  white  lights  of  the 
head  tug  were  first  seen. 


XI. 

Yes,  the  red  light  of  the  head 
tug  and  the  red  light  of 
vessel  in  tow,  and  just 
before  the  collision  aU  the 
lights  of  the  **  George 
Peabody"  were  seen. 

XII. 

The  whistle  of  the  "  Vadso  " 
was  blown  single  long 
blasts  at  about  minute 
intervals,  and  the  "Vadso" 
was  kept  as  far  on  the 
west  side  of  the  channel 
as  possible.  Her  engines 
were  put  for  a  turn  or  two 
half  speed  when  passing 
the  vessel  in  tow. 
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Preliminary  Acfx  (^contiHu^td), 


The  parts  of  each  vessel 
which  first  came  in 
contact. 


What  sound  signals  (if 
any)  and  when  were 
given. 


What  sound  signals  (if 
any)  and  when  were 
heard  from  the  other 
vesseL 


Preliminary  Act  on  behalf  of  the 
FUintiffs. 


XIII. 
Stem    of    the  "Vadso,"  port 
paddlebox  of  the  "George 
reabody. 


XIV. 

When  the  "  Vadso  "  was  seen 
the  steam  whistles  of  the 
"  (general  Gordon  "  and  the 
"Voltumo"  were  sounded 
the  port  helm  signaL 


XV. 

The  port  helm  signal  in  reply  to 
the  signals  of  the  "  General 
Gordon"  and  the  "Vol- 
tumo." 


This  6th  day  of  June,  1900. 

> 
Agents  for 

Blyth, 
Solicitors  for  plaintiffs. 


Preliminary  Act  on  behalf  of 
ihe  Defendants.- 


•  XI  n. 
The  fore  part  of  the  port 
paddle  ca^ng  of  the 
"  Greorge  Peabody  "  and  the 
bluff  of  the  port  bow  of 
the  "  Vadso.'*- 

XIV. 

The  whistle  of  the  "  Vadso" 
was  blown  single  long 
blasts  -at  about  minute 
intervals  from  the  time 
the  inooming  vessels  came 
in  sight  until  the  collision. 

XV. 

The  whittle  of  the  steamship 
on  which  the  **  George 
Peabody  "  was  attending 
was  heard  answering  the 
*'  Vadso's  "  whistle ;  it  is  not 
known  if  any  whistle  of 
the  ".George  Peabody" 
was  heard. 

This  5th  day  of  June,"  1900. 

Solicitors  for  defendants. 


Pleadings. 
Statement  of  Claim, 

_  • 

1.  The  plaintiff  have  suffered  damage  by  reason  of  a  collision  between  their  steam 
tug  "  George  Peabody  "  and  the  defendants'  steam>ship  '*  Holar"  (at  the  time  of  the 
collision  called  the  "  Vadso  "),  which  was  solely  caused  by  the  negligent  navigation  of 
the  "  Holar,"  as  hereinafter  appears  (r). 

2.  Shortly  before  2  a.m.  on  the  16th  February,  1896,  the  "  George  Peabody,"  an  iron 
paddle  steam  tug,  of  which  the  plaintiffs  were  the  owners,  belonging  to  the  port  of 
Blyth,  of  115  tons  gross  and  14  tons  net  register,  fitted  with  disconnecting  engines  of 
fifty-five  horse-power  nominal,  and  manned  by  a  crew  of  four  hands  all  tolcl,  was, 
whilst  attending  the  steam-ship  "  Voltumo,"  inward  bound  to  Blyth  in  the  entrance  of 
Blyth  Harbour.    The  wind  was  westerly,  a  light  breeze,  the  weather  was  dark  but 


(v)  It  has  become  not  unusual  for  some 
pleEulers  to  insert,  as  the  first  paragraph 
in  the  statement  of  claim  in  actions  of 
damage  and  salvage,  the  skeleton  forms 
appended  to  the  Rules  of  1883,  for  iise  in 
those  actions,  notwithstanding  that  the 
use  of  such  forms,  without  additional 
aU^ations,  has  been  found  quite  inap- 
plicable in  practice,  and  that  the  Court 
has  sanctioned  a  resort  to  the  forms  of 
pleadings  in  use  before  October,  1883. 
When  the  skeleton  forms  in  question  are 
used,  there  are  invariably  added,  either 
under  the  head  of  particulars,  or  as  a  con- 
tinuation of  the  body  of  the  statement  of 
claim,  allegations  similar  in  all  respects  to 


those  used  in  statements  of  claim  in  such 
actions  before  October,  1883 ;  the  result 
being  that  a  statement  of  claim  so  framed 
is  lengthened  by  the  insertion  of  the 
skeleton  forms,  which  are  in  all  cases,  to  a 
great  extent,  and  in  many  Instances  en- 
tirely, repeated  in  detail  in  the  subsequent 
paragraphs  of  the  statement  of  claim.  It 
is  conceived  that  such  a  repetition  is  not 
required  under  the  present  practice,  and 
can  serve  no  useful  purpose,  and  acconl- 
ingly  most  of  the  formt  of  pleading  in  this 
Appendix  have  been  framed  without  re- 
gard to  the  official  forms,  which  have  beei\ 
decided  to  be  inapplicable  in  Admiralty 
actions. 
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clear,  and  the  tide  was  flood  of  a  force  of  about  two  to  three  knots.  The  "  Voltumo  " 
.was  proceeding  up  between  the  east  and  west  pier  with  the  steam  tug  "  General 
Gonloh"  toWing  ahead,  and  the  "George  Peabody"  made  fast  astern  with  a  short 
s^ope  of  hawser  as'a  steering  tug.  The  "  Voltumo  "with  her  tugs  were  proceeding  up 
river  to  the  east  of  mid-channel,  and  were  making  about  six  knots  over  the  ground. 
The  "  Volturno"  was  exhibiting  the  regulation  masthead  and  side  lights  for  a  steam- 
ship under  way,  and  each  of  the  said  tugs  was  exhibiting  the  regulation  masthead, 
towing,  and  side  lights  for  a  steam-ship  towing,  and  all  the  said  lights  were  burning 
brightly,  and  a  good  look-out  was  being  kept  on  board  the  ''  Voltumo  **  and  her  tugs. 
3.  In  these  circumstances  those  on  bMird  the  "  General  Gordon  "  and  the  "  Voltumo  " 
observed  the  masthead  and  red  and  green  lights  of  a  steam-ship,  which  proved  to  be 
the  *'  Vadso,"  coming  down  the  river,  from  a  quarter  to  half  a  mile  distant ;  the  steam 
whistles  of  the  "  General  Gordon  "  and  the  "  Voltumo  "  were  sounded  the  port  helm 
signal,  to  which  the  "  Vadso  replied  with  the  port  helm  signal,  and  the  helms  of  the 
*'  General  Gordon  "  and  her  tow  were  ported  so  as  to  pass  as  close  as  possible  to  the 
Blyth  Harbour  Commissioners*  dredger,  which  was  lying  on  the  east  side  of  the 
channel,  the  "George  Peabody"  following  close  in  the  wake  of  the  "Voltumo."  The 
"  Vadso,''  having  shut  in  her  green  light,  approached  in  a  position  to  pass  the 
"  Voltumo  "  and  her  tugs  all  clear  port  side  to  port  side,  but  just  as  she  was  passing 
the  ''Voltumo"  she  was  observed  to  suddenly  sheer  to  port  as  if  acting  under  a 
starboard  helm,  and  just  clearing  the  port  quarter  of  the  "  Voltumo  "  she  came  on  at 
considerable  speed- and  with  her  stem  struck  the  port  paddle-box  of  the  "George 
Peabody,"  driving *her  against  the  dredger  and  doing  her  considerable  damage. 
•     4.  A  good  look-out  was  not  being  kept  on  board  the  "  Vadso." 

5.  The  "  Vadso  '*  improperly  failed  to  keep  to  the  west  side  of  mid-channel,  and 
improperly  &ileri  to  pass  the  "  George  Peabody  "  port  side  to  port  side. 

6.  The  head  of  the  *•  Vadso  "  was  improperly  allowed  to  come  to  port. 

7.  T)ie  "  Vadso  "  was  proceeding  at  an  excessive  rate  of  speed  in  the  circumstances. 

8.  XJbe  "  Vadso "  improperly  failed  to  slacken  her  speed  or  to  stop  or  reverse  her 
engines  or  to  do  so  in  due  time. 

9.  Mie  "  Vadso  "  improperly  failed  to  comply  with  articles  8  antl  10  of  the  Blyth 
Harbour  CommisshDU  Byelaws,  1889,  and  articles  23,  25,  and  29  of  the  Regulations 
•for  Preventing  Collisions  at  Sea. 

10.  The  said  collision  was  occasioned  or  contributed  to  by  the  negligent  navigation 
of  the ''  Vadso." 

The  plaintiffs  claim — 

1.  Judgment  against  the  defendants  and  their  bail  for  the  damages  occasioned 

by  reaspn  of  the  said  collision  and  costs. 

2.  A  reference  to  the  registrar,  assisted  by  merchants,  to  assess  the  amount  of 

the  said' damages. 
Deli;rered  the  6th  day  of  June,  1900,  by ,  agents  for ,  of  Blyth,  North- 
umberland, solicitor  for  the  plaintiff. 

Defence, 

1.  The  defendants  deny  that  the  collision  in  the  statement  of  claim  mentioned  was 
occasioned  or  contributccl  to  by  the  negligent  navigation  of  the  "  Holar  "  (called  at  the 
time  of  the  collision  the  "  Vadso "),  and  say  that  the  collision  was  caused  by  the 
negligent  navigation  of  the  "  George  Peabody  "  by  the  plaintiffs  or  their  servants  and 
of  the  "Voltumo"  and  the"  General  Gordon,"  as  hereinafter  appears,  and  save  as 
hereinafter  admitted,  the  defendants  deny  all  the  allegations  contained  in  the 
statement  of  claim. 

2.  Shortly  before  1.20  a.m.  on  the  15th  of  Febraary,  1896,  the  "  Vadso,"  a  Norwegian 
steamship  of  tons  register,  manned  by  a  crew  of  hands  all  told,  and  in 
charge  of  a  duly  licensed  Blyth  pilot,  while  on  a  voyage  from  Blyth  to  Bandholm, 
Denmark,  >vith  a  cargo  of  coals,  was  about  three  cables'  lengths  inside  the  Blyth 
.pier-head.  The  weather  was  fine  and  clear,  there  was  a  light  north  north-east  breeze, 
and  the  tide  was  half  flood,  running  three  to  four  knots.  The  "  Vadso  "  was  pro- 
ceeding down,  keejiing  on  the  west  side  of  the  channel,  and  making  about  two  knots 
over  the  ground,  with  engines  at  dead  slow.  Her  regulation  lights  were  duly  exhibited 
and  burning  brightly,  and  a  good  look-out  was  being  kept  on  board  her. 

3.  In  these  circumstances  those  on  board  the  "  Va*lso"  observed  outside  the  harbour, 
between  half  and  three-quarters  of  a  mile  off  and  bearing  a  little  on  the  port  bow  of 
the  "Vadso,"  the  .two  white  liglits  of  a  tug,  which  was  the  "General  Gordon,"  the 
head  tug  towing  the  "  Voltumo,"  and  then  the  red  lights  of  these  vessels  and  the  tug 
the  "  George  Peabody  "  were  also  noticed  astern  of  the  "  Voltumo."  A  Blyth  Harbour 
Commissioners'  dredger  was  lying  moored  in  the  river  a  short  distance  inside  the  pier- 
heads,^ whereby  the  channel  available  for  navigation,  which  was  to  the  west  of  her, 
was  made  narrow  and  difficult  for  meeting  vessels  to  pass  each  other  where  she  was 
lying.  The  whistle  of  the  "  Vadso  "  was  accordingly  blown  single  long  blasts  at  about 
minute  intervals  as  a  warning  to  the  "  Voltumo"  and  her  tugs  to  keep  outside  the 
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piei"8  or  below  the  dredger  until  the  "  Vadso  "  had  passed  out  or  passed  the  dredger, 
and  the  **  Vadso "  was  kept  as  far  on  the  west  side  of  the  channel  as  possible. 
Whistles  in  reply  were  heard  from  the  "  Voltumo."  The  "  Voltumo  "  and  her  tugs, 
however,  entered  between  the  piers  and  met  the "  Vadso "  about  where  the  dredger 
was  lying.  The  head  tug  and  the  **  Voltumo  "  under  a  port-helm  passed  just  clear 
between  the  dredger  and  the  "  Vadso."  The  "  George  Peabody,"  however,  which  was 
fast  by  a  hawser  to  the  stem  of  the  "  Voltumo,"  apparently  failing  to  port  her  helm 
in  proper  time,  swung  athwart  the  channel  to  the  westward,  causing  danger  of 
collision  with  the  "  Vadso,"  and  instead  of  slipping  the  hawser  and  backing  clear  of 
the  "  Vadso,"  brought  the  fore  part  of  her  port-paddle  casing  against  the  port  bow  of 
the  "  Vadso,"  the  *'  Vadso  "  being  at  the  time  on  the  west  side  of  the  channel  as  far 
over  as  she  could  safely  be,  heading  straight  <lown  the  river. 

4.  A  good  look-out  was  not  kept  on  board  the  "  Voltumo,"  the  "  General  Gordon," 
or  the  "  George  Peabody." 

5.  The  "  Voltumo  "  and  her  tugs  entered  Blyth  Harbour  at  an  improper  time  with 
regard  to  the  position  of  the  dre<lger  and  the  course  and  position  of  the  "  Vadso." 

6.  The  "  Voltumo  *'  and  her  tugs  improperly  attempted  to  pass  the  •*  Vadso"  at  time 
and  place  and  in  a  manner  improper  in  the  circumstances. 

7.  The  "  Voltumo  "  and  her  tugs  improperly  neglected  to  slacken  speed  or  stop  or 
reduce  their  engines  in  due  time  or  at  all. 

8.  The  "  George  Peabody  "  improperly  failed  to  keep  to  the  east  of  mid-channel,  the 
side  of  mid-channel  which  lay  on  her  starboard  side. 

9.  The  **  George  Peabody "  improperly  failed  to  slip  her  towing  hawser  or  to  take 
any  proper  or  sufficient  measures  for  keeping  clear  of  the  "  Vadso." 

10.  The  "  George  Peabody  "  improi>erly  failed  to  obey  articles  7  and  8  of  the  Blyth 
Harbour  Commission  Byelaws  and  articles  18  and  25  of  the  Kegulations  for  Pre- 
venting Collisions  at  Sea,  and  the  '*  Voltumo  "  and  her  tugs  improperly  failed  to  obey 
articles  23  and  29  of  the  said  Regulations. 

11.  The  defendants  further  say  that  so  far  as  the  said  collision  was  caused  or 
contributed  to  by  any  negligent  navigation  of  the  '*  Vadso"  (which  they  deny  as 
aforesaid),  it  was  so  occasiouod  solely  by  the  fault  or  neglect  of  the  pilot,  who  being 
a  duly  licensed  pilot  for  the  district  was  by  compulsion  of  law  in  charge  of  the 
"  Vadso." 

Delivered  this  26th  day  of  June,  1900,  by ,  — ,  Great  St.  Helens,  in  the  City  of 

London,  defendants'  solicitors. 

Beply, 

The  plaintiff  join  issue  with  the  defendants  on  the  defence  save  in  so  far  as  the 
same  contains  admissions. 


Delivered  the  7th  day  of  July,  1900,  by  ,  agents  for 

for  the  plaintiffs. 


-,  of  Blyth,  solicitors 


36.  Prelim inart/  AcU  where  the  Collmon  wa^  between  Two  Sailing  Ve*xel^. 

"Heathfield,"  1900,  A.,  No.  1337,  Fol.  3.53. 
Preliminary  ArU, 


Preliminary  Act  on  behalf  of 
thePlaintiflB. 


Preliminarv  Act  on  behalf  of 
the  Defendants. 


I.                           1                         I. 
The  names  of  the  vessels    The      four  -  masted      barque  •  The    barque    **  Heathfield," 
which  came  into  col-        "  Ancyra,"  Stuart,  master.     <      James  Fraser,  master, 
sion,  and  the  names  of    The     barque     "  Heathfield,"  t  The    four  -  masted    barque 
their  masters.  Fraser,  master.  '      "  Ancyra," master. 


Time   of    collision 


II.  II. 

About   1.45  a.m.,  29th  Janu-    About  1.50  a.m.  on  Monday, 
ary,  1900.  I      January  29th,  1900. 


Place   of    collision 


III.  1  III. 

About    lat.    36-40    N.,    long.  I  In    the    North    Pacific    in 
12917  W.  I      about  latitude  37  N.  and 

I      longitude  129*30  W. 
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Preliminary  AcU  (continued). 


Direction  and   force  of 
the  wind. 

State  of  the  weather 


State  and  force  of  the 
tide. 

The  coarse  and  speed  of 
the  vessel  when  the 
other  was  first  seen. 


The  lights,  if  any,  carried 
by  her. 

Distance  and  bearing  of 
the  other  vessel  when 
first  seen. 


The  lights,  if  any,  of 
the  other  vessel  which 
were  first  seen. 

Whether  any  lights  of 
the  other  vessel  other 
than  those  first  seen 
came  into  view  before 
the  collision. 

What  measures  were 
taken,  and  when,  to 
avoid  the  collision. 


Preliminary  Act  on  behalf  of  the 
Plaintiffs. 


Preliminaxy  Act  on  behalf  of 


lary 
ieD< 


the  Defendants. 


Parts  of  each  vessel 
which  first  came  in 
contact. 


What  sound  signals  (if 
any)  and  when  were 
given. 


IV.  I  IV. 

S.B.  \  S.  magnetic,  moderate  !  About  S.E.,  moderate  breeze, 
breeze. 


Clear 


V. 


VI. 


VII. 

Close-hauled  on  the  port  tack 
heading  S.W.  j  8.  Southerly 
magnetic,  speed  about  5^ 
to  6  knots. 

VIII. 

Regulation  lights    . 

IX. 

About  1^  miles  distant  and 
about  \\  points  on  the 
starboard  bow. 


X. 


The  red  light 


XI. 

The  green  light 


XII. 

As  soon  as  the  position  of  the 
"  Heathfield "  had  been 
carefully  ascertained,  the 
helm  of  the  "  Ancyra  "  was 
hard-a-port«l,  the  after  stay- 
sail and  spanker  halyards 
and  lee  cross  jack  braces  let 
go  and  orders  given  to 
stand  by  the  weather  cross 
jack  braces.  When  the  red 
light  was  brought  well  clear 
on  the  port  bow,  the  order 
as  to  the  weather  braces 
was  countermanded.  When 
the  ''  Heathfield  "  suddenly 
opened  her  green  light  and 
shut  in  her  red  she  was 
loudly  hailed. 

XIII. 

The  jibboom  of  the  "  Heath- 
field "  and  the  jigsrer  rigg- 
ing and  spanker  boom  of 
the  "Anc3rra.' 


»» 


XIV. 


None. 


V. 

Fine  and  clear. 


VI. 

No  current  perceptible. 

VII. 

Close-hauled  on  the  star- 
board tack,  heading  about 
E.N.E.  and  making  about 
6  knots  an  hour. 

VIII. 

The  regulation  side  lights. 

IX. 

Distant  about  2  miles  and 
bearing  about  a  point  on 
the  port  bow. 

X. 

The  green  light. 


XI. 

The  red  light. 


XII. 

The  "  Heathfield  "  was  kept 
on  her  course  close-hauled 
by  the  wind,  and  when 
the  "  Ancyra  "  opened  her 
red  light  on  the  starboard 
bow  of  the  "Heathfield  " 
the  helm  of  the  "Heath- 
field "  was  put  hard  down. 


XIII. 

The  horn  and  stem  of  the 
"Heathfield,"  the  port 
quarter  of  the  "  Ancyra." 


None. 


XIV. 
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Preliminary  Acts  (pontinusS), 


What  sound  signals  (if 
any)  and  when  were 
heard  from  the  other 
vessel. 


Preliminary  Ad  on  behalf  of  ihe 
PlahittiTs. 


XV. 


None. 


Ael  on  behalf  of 
ihe  I>efendaata. 


XV. 


None. 


Dated    this     12th     day     of 
October,  1900. 

Plaintiffs'  solicitors. 


This  19th  day  of  October, 
1900. 

» 
Defendants'  solicitors. 


37.  Statement  of  Claim  in  the  abore  Case, 

1.  The  •*  Ancyra"  is  a  barque  of  2,198  tons  register  owned  by  the  plaintiffs,  and  at 
the  time  of  the  said  collision  was  on  a  voyage  from  Portland,  Or^on,  to  Queenstown 
for  orders,  with  a  cargo  of  3,580  tons  of  wheat,  manned  by  a  crew  of  twenty-six  hands 

all  told. 

2.  Shortly  before  1.45  a.m.  on  January  29th,  1900,  the  ** Ancyra"  was  in  about 
lat.  30°  40'  N.,  long.  129°  \T  W.,  and  was  proceeding  close-hauled  on  the  port  tack 
heading  8.W.  |  8.  Southerly  magnetic  at  a  speed  of  about  5|  to  6  knots.  The  wind 
was  S.E.  J  8.  magnetic,  a  moderate  breero,  the  weather  was  clear,  the  "  Ancyra"  had 
her  regulation  lights  duly  exhibiting  and  burning  brightly,  and  a  good  look-out  was 
being  kept  on  boaixi  her. 

3.  In  these  circumstances  those  on  board  the  '*  Ancyra"  saw  about  1^  miles  distant 
and  about  14  points  on  the  starboard  bow  the  red  light  of  the  '*  Heathfield."  As  soon 
as  the  position  of  the  "  Heathfield  "  had  been  carefully  ascertained,  the  helm  of  the 
**  Ancyra  "  was  hard-a-ported,  the  after  staysail  and  spanker  halyards  and  the  lee  cross- 
jack  braces  let  go,  and  orders  given  to  stand  by  the  weather  cross  jack  braces.  By 
these  means  the  red  light  of  the  "  Heathfield  "  was  brought  well  clear  on  the  port  bow, 
and  the  order  as  to  the  weather  braces  was  countermanded,  when  suddenly  the 
"  Heathfield  "  opened  her  green  light  and  shut  in  her  red,  and  thou^  loudly  hailed  to 
put  her  helm  down,  she  came  on  and  with  her  jibboom  struck  the  jigger  rigging  and 
spanker  boom  of  the  "  Ancyra,"  and  then  ran  into  the  port  quarter  of  the  **  Ancyra," 
doing  her  great  damage. 

4.  A  good  look-out  was  not  kept  on  the  "  Heathfield." 

5.  The  "  Heathfidd  "  neglected  to  keep  her  course  and  speed. 

6.  The  "  Heathfield  "  negligently  put  her  helm  up. 

7.  The  '*  Heathfield  "  neglected  to  put  her  helm  down,  or  to  do  so  in  time. 

8.  Those  on  the  "  Heathfield "  neglected  to  comply  with  articles  21  and  29  of  the 
Collision  Regulations. 

9.  The  said  collision  and  the  damages  consequent  thereon  were  solely  caused  by  the 
negligent  and  improper  navigation  of  the  "  Heathfield "  by  the  defendants  or  their 
servants,  and  were  in  no  way  caused  or  contributed  to  by  any  fault  or  default  of  the 
**  Ancyra." 

The  plaintiffs  claim — 

1.  Judgment  against  the  defendants  and  their  bail  for  their  damages  sustained 

by  the  plaintiffs  by  reason  of  the  said  collision,  and  costs. 

2.  A  reference  to  the  registrar,  assisted  by  merchants,  to  assess  the  amount  of  the 

damage. 
Delivered  the  ,  1900,  by  agents  for ,  plaintiffs'  solicitors. 


38.  Defence  a7id  Counterclaim  in  ths  above  Que. 

1.  The  defendants  deny  that  the  collision  and  damage  in  the  statement  of  claim 
mentioned  were  caused  or  contributed  to  by  the  negligent  or  improper  navigation  of 
the ''  Heathfield  "  by  the  defendants  or  their  servants  as  therein  alleged,  and  they  say 
that  the  said  collision  was  solely  caused  by  the  negligent  navigation  of  the  **  Ancyra  " 
by  the  plaintiffs  or  their  servants,  as  hereinafter  appears. 
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2.  Shortly  before  1.50  a.in.  on  Monday,  the  29th  of  January,  1900,  the  barque 
"  Heathfield,'*  belonging  to  Port  Glasgow,  of  1,534  tons  net  and  1,620  tons  gross 
register,  manned  by  a  crew  of  twenty-two  hands  all  told,  was  in  the  North  Pacific  in 
about  latitude  37*  N.  and  longitude  129°  30'  W.,  in  the  course  of  a  voyage  from  New- 
castle, New  South  Wales,  to  San  Francisco,  with  a  cargo  of  coal.  The  wind  was  about 
S.E.,  a  moderate  breeze,  the  weather  was  fine  and  clear,  and  there  was  no  perceptible 
current  The  "  Heathfield,"  under  all  plain  sail  except  the  topgallant  stay-sails,  sailing 
by  the  wind  close-hauled  on  the  starboard  tack  and  heading  about  E.N.B.,  was  making 
about  5  knots  an  hour.  Her  regulation  side  lights  were  duly  exhibited  and  burning 
brightly,  and  a  good  look-out  was  being  kept  on  board  of  her. 

3.  In  these  circumstances  those  on  board  the  "  Heathfield ''  observed  at  the  distance 
of  about  two  miles  and  bearing  about  a  point  on  the  port  bow  the  green  light  of  a 
sailing  ship,  which  subsequently  proved  to  be  the  four-masted  barque  "  Ancyra."  The 
^*  Heathfield  "  was  kept  on  her  course  close-hauled  by  the  wind,  and  the  green  light  of 
the  "  Ancyra  "  gradually  drew  across  the  bows  of  the  "  Heathfield,"  but  when  it  was 
about  half  a  point  on  the  starboard  bow  of  the  "  Heathfield  "  the  **  Ancyra,"  which  was 
now  only  a  short  distance  off,  suddenly  opened  her  red  light  and  shut  in  the  green  and 
caused  danger  of  collision.  The  helm  of  the  **  Heathfield  "  was  immediately  put  hard 
down,  but  the  "  Ancyra  "  came  on  at  considerable  speed,  and  with  her  port  quarter 
struck  the  horn  and  stem  of  the  "  Heathfield,"  doing  her  considerable  damage. 

4.  A  good  look-out  was  not  kept  on  board  the  "  Ancyra." 

5.  The  "  Ancyra  "  improperly  failed  to  keep  clear  of  the  "  Heathfield." 

6.  The  ''  Ancyra  "  improperly  attempted  to  cross  ahead  of  the  ^*  Heathfield." 

7.  The  "  Ancyra  "  improperly  and  at  an  improper  time  ported  her  helm. 

8.  Those  on  board  the  "  Ancyra  "  improperly  failed  to  comply  with  articles  17,  22, 
27,  and  29  of  the  R^ulations  for  Preventing  Collisions  at  Sea. 

9.  Save  as  aforesaid,  the  defendants  deny  all  and  each  of  the  allegations  in  the 
statement  of  claim  contained, 

CoufUerclaim, 

10.  And  by  way  of  counterclaim  the  defendants  repeat  the  allegations  contained 
in  their  defence  and  say  that  they  have  suffered  damage  by  reason  of  the  said  collision, 
which  was  solely  caused  as  aforesaid  by  the  negligent  navigation  of  the  '*  Ancyra  "  by 
the  plaintiffs  or  their  servants. 

The  defendants  counterclaim — 

1.  Judgment  against  the  plaintiffs  and  their  bail  for  the  damage  sustained  by 

reason  of  the  said  collision,  and  costs. 

2.  A  reference  to  the  registrar,  assisted  by  merchants,  to  assess  the  amount  of  the 

said  damage. 
Delivered  this  23rd  day  of  October,  1900,  by ,  defendants*  solicitors. 


39.  Statement  of  Claim  where  the  ColliMon  was  between  a  Steam-ship  and  a  Sailing 

Vessel  during  Fog, 

1.  Before  and  at  the  time  of  the  collision  hereinafter  mentioned  the  "  Port  Victor,"  a 
screw  steam-ship  of  1,828  tons  net  register,  belonging  to  the  port  of  London  and  owned 
by  the  plaintifEs,  was  on  a  voyage  from  Calcutta  to  Hull,  la(^n  with  a  cargo  of  linseed 
and  castor  oil,  and  was  manned  by  a  crew  of  forty-one  hands  all  told. 

2.  Shortly  before  4.80  a.m.  on  the  19th  October,  1886,  the  "  Port  Victor"  was  in  the 
English  Channel  between  Dungeness  and  the  Sovereign  Light  Ship.  The  weather  was 
a  thick  fog,  the  wind  was  variable  from  the  northward  and  fresh,  and  the  tide  was 
flood  of  a  force  of  about  two  knots  an  hour.  The  engines  of  the  "  Port  Victor,"  which 
had  previously  been  proceeding  dead  slow,  had  been  stopped  for  some  minutes,  and  she 
was  lying  with  her  engines  stopped  and  heading  N.E.  \  £.  and  forging  ahead  at  a 
speed  of  about  one  to  one  and  a  naif  knots  an  hour.  Her  rqgfulation  lights  were  duly 
exhibited  and  burning  brightly,  and  her  steam  whistle  was  being  duly  sounded  in 
accordance  with  the  regulations  for  a  steam-ship  under  weigh  in  foggy  weather,  and  a 
good  look-out  was  being  kept  on  board  her. 

3.  In  these  circumstances  those  on  board  the  "  Port  Victor  "  observed  the  red  light 
of  the  "  Anne  Jorgiani  II."  about  four  points  on  the  starboard  bow  and  at  the  distance  of 
between  one  and  two  ship's  lengths,  and  very  shortly  the  hull  and  sails  and  green  light 
of  the  "  Anne  Jorgiani  II."  were  also  seen.  The  "  Anne  Jorgiani  II."  was  heading  for 
the  "  Port  Victor  "  and  coming  on  at  a  great  speed  under  all  plain  sail,  and  causing 
danger  of  collision  with  the  "  Port  Victor."  The  whistle  of  the  *•  Port  Victor  "  was 
immediately  sounded  .  .  .  (a?),  her  helm  put  hard-a-starboard  and  her  engines  put  full 

(je)  See  now  article  28  of  the  Regulations  of  1896,  requiring  a  sound  signal  of  two 
short  blasts  as  a  starboard  helm  signaL 
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speed  ahead  as  the  only  chance  of  avoiding  a  collision,  bnt  the  *'  Anne  Jorgianl  11/* 
came  on  with  threat  speed,  and  with  her  stem  and  starboard  bow  struck  the  ^*  Port 
Victor  *'  on  her  starboard  side  between  the  main  and  mizen  masts,  doing  her  great 
damage. 

4.  A  good  look-out  was  not  being  kept  on  board  the  '^  Anne  Jorgiani  11." 

5.  The  ^'  Anne  Jorgiani  II.'*  before  and  at  the  time  of  the  said  collision  was  not 
going  at  a  moderate  speed  and  was  proceeding  at  a  speed  which  under  the  circum- 
stances was  excessive  and  improper,  and  those  on  board  her  improperly  n^lected  to 
comply  with  article  (y)  of  the  Regulations  for  Preventing  Coll^ions  at  Sea,  and 
neglected  in  due  time  to  shorten  sail  or  to  take  other  steps  in  that  behalf. 

6.  The  ^'  Anne  Jorgiani  II."  was  not  provided  with  an  efficient  fog  horn  to  be  sounded 
by  a  bellows  or  other  mechanical  means,  or  any  efficient  fog  horn. 

7.  Those  on  board  the  "Anne  Jorgiani  II."  were  not  duly  sounding  a  fog  horn  such 
as  required  by  article  (^yy)  of  the  Regulations  for  Preventing  Collisions  at  Sea,  or  any 
fog  horn  in  accordance  with  the  said  article. 

8.  Those  on  board  the  "  Anne  Jorgiani  II."  neglected  to  take  any  steps  to  avoid  tbe 
collision.  The  plain tifb  have  suffered  damage  from  the  said  collision,  and  the  said 
collision  and  the  damages  consequent  thereon  were  wholly  caused  by  the  improper  and 
negligent  navigation  of  the  **  Anne  Jorgiani  II."  by  the  defendants  or  their  servants, 
and  were  in  no  way  caused  or  contributed  by  any  fiault  or  default  of  the  **  Port  Victor '' 
or  those  on  board  her. 

The  plaintifb  claim — 

1.  Judgment  against  the  defendants  and  their  bail  for  the  damage  sustained  by 

the  plaintilEs  by  reason  of  the  said  collision,  and  costs. 

2.  A  reference  to  the  registrar  and  merchants  to  assess  the  amount  of  the 

damage. 

(^)-   ^ 

Delivered  this  16th  day  of  November,  1886,  by ,  plaintiffs*  solicitors. 


40.  Statement  in  an  ActiAtn  of  Damage  brought  by  the  Otoners  of  a  Pier  against  a  Skip 

to  recover  for  Damage  done  to  the  Pier, 

The  "  Sinquasi,"  1879,  No.  315. 

1.  The  plaintiflfe,  who  are  a  company  incorporated  by  Act  of  Parliament,  were,  at 
the  time  of  the  collision  hereinafter  stated,  possessed  of  a  certain  basin  and  works  at 
Limehouse,  in  the  county  of  Middlesex,  including  a  certain  jetty  or  pier  extending 
into  the  river  Thames. 

2.  Between  twelve  o'clock  at  noon  and  one  o'clock  in  the  afternoon  on  the  4th  day 
of  October,  1879,  the  lutrque  or  vessel "  Sinquasi "  proceeded  against  in  this  action, 
which  was  going  up  the  river  Thames  in  tow  of  a  steam  tug,  ran  against  and  struck 
the  said  jetty  or  pier,  and  did  it  considerable  damage,  and  thereby  occasioned  great 
expense  and  loss  to  the  plaintiffs. 

3.  The  said  collision  and  damage  were  occasioned  by  the  negligence  of  the  defen- 
dants, the  owners  of  the  **  Sinquasi,"  or  by  the  negligence  and  improper  navigation  of 
the  '*  Sinquasi "  and  her  tug,  or  one  of  them,  and  by  the  neglect  of  those  on  board 
the  "'  Sinquasi "  and  her  tug,  or  one  of  them,  to  take  proi>er  measure^  for  keeping  the 
"  Sinquasi "  from  running  against  and  damaging  the  said  jetty  or  pier. 

The  plaintifEs  claim — 

1.  Judgment  against  the  defendants  and  their  bail  for  the  damage  proceeded 

for,  with  costs. 

2.  A  reference  to  the  registrar,  assisted  by  merchants,  to  ascertain  and  report 

the  amount  of  such  damage. 


41.  Defence  to  tlie  above. 


I.  About  12.30  p.m.  on  the  4th  day  of  October,  1879,  the  barque  or  vessel 
^^  Sinquasi,"  of  421  tons  register,  manned  by  a  crew  of  thirteen  hands  all  told,  laden 
with  a  general  cargo,  and  having  on  board  two  passengers,  whilst  on  a  voyage  from 
Natal  to  London,  was  proceeding  up  Limehouse  Reach,  in  the  river  Thames,  in  tow  of 
the  steam  tug  "  Warrior,"  and  in  charge  of  a  duly  licensed  Trinity  pilot,  whose 
employment  at  the  time  and  place  was  compulsory  by  law. 

(yy)  Now  article  16  of  the  Regulations      of  1896. 
of  1896.  (0  This  pleading  is  signed  ''J.  Gorell 

(y)  Now  article  16  of  the  Regulations      Barnes." 
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2.  The  weather  at  such  time  was  fine  and  clear,  the  wind  about  N.W.,  a  light  air, 
the  tide  was  first  quarter  flood  and  of  the  force  of  about  two  knots  an  hour,  and  the 
'*  Sinquasi,'*  with  all  her  sails  stowed  and  the  jibboom  rigged  in,  was  proceeding  up 
Limehouse  Beach,  in  tow  of  the  said  tug,  and  a  good  look-out  was  being  kept  from  on 
board  of  her. 

3.  Under  these  circumstances,  whilst  the  "  Sinquasi "  and  her  tug  were  manoeuvring 
to  clear  some  craft  which  were  in  the  river  nearly  opposite  the  Regent's  Canal  Pier, 
the  **  Sinquasi "  came  into  collision  with  the  said  pier-head  and  did  some  damage. 

4.  The  said  collision  and  the  damages  consequent  thereon  were  caused  solely  and 
exclusively  by  some  neglect  or  default  on  the  part  of  the  said  pilot  who  was  in  charge 
of  the  "  Sinquasi"  and  her  tug  at  the  time  of  the  said  collision,  and  not  otherwise. 

5.  Save  as  herein  expressly  admitted,  the  defendants  deny  the  truth  of  the  allega- 
tions in  the  statement  of  claim. 
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42.  Allegation  tluvt  the.  ColVmon  was  the  Result  of  inetifuhle  Aceideftt  (a). 

"  John  Bellamy  "  (4510). 

The  said  collision  was  not  occasioned  by  the  neglect  or  default  of  any  person  or 
persons  on  board  the  "John  Bellamy,"  but  was,  so  far  as  those  on  board  the  **■  John 
Bellamy  "  were  concerned,  the  result  of  inevitable  accident  (i^). 


43.  Allegation  that  the  Collifion  toas  attrihutable  to  the  Neglect  or  Default  of  a 

Docknuuter. 

If  the  collision  was  caused  or  contributed  to  by  the  fact  of  the  "  Rigborgs  Minde  ** 
being  moved  up  through  the  dock  at  the  time  and  place  when  and  where  she  was  so 
moved  (which  the  defendants  deny),  the  said  collision  is  not  attributable  to  the 
servants  of  the  defendants,  but  to  the  dockmaster,  whose  orders  and  directions  those 
on  board  the  "  Rigborgs  Minde  "  were  obeying  and  were  bound  to  obey. 


VII.  LIMITATION  OP  LIABILITY. 

44.  Indorsement  on  Writ. 

The  plaiutiffs  as  owners  of  the  steam-ship  "  Brunei,"  of  the  port  of  Biistol,  claim  to 
limit  their  liability  to  the  aggregate  amount  of  8/.  for  each  ton  of  the  gross  tonnage 
of  the  said  ship,  without  deduction  on  account  of  engine-room  space,  in  pursuance  of 
the  Merchant  Shipping  Act,  1894,  in  respect  of  loss  or  damage  to  ships,  goods, 
merchandize,  or  other  things,  arising  from  a  collision  which  occurred  between  their 

said  steam-ship  " "  and  the  said  steam-ship  *'  Iris"  on  the  27th  of  October,  1897, 

in  the  river  Avon,  and  to  have  the  amount  of  the  plaintifib*  liability  determined. 


45.  Statement  of  Claim  in  an  Action  of  Limitation  of  Liability  where  t/iere  were 

Loss  of  Life  and  Damage  to  Property  Claints. 

In  the  High  Court  of  Justice. 

Probate,  Divorce,  and  Admiralty  Division. 

(Admiralty.) 

Liverpool  District  Registry. 
Writ  issued  the  19th  day  of  December,  1899. 

Between  William  Postlethwaite,  the  owner  of  the 
steam-ship  "  Maggie  Barr  *'  .  Plaintiff, 
and 
The  Owners  of  the  steam-ship  or  vessel 
"  Swift,"  of  her  cargo  lately  laden  on 
board,  and  all  others  claiming  in  respect 
of  the  improper  navigation  of  the  steam- 
ship'*  Maggie  Barr  "    .     .     Defendti  utn. 

"  The  Maggie  Barr,"  1899,  P.,  No.  2828. 

1.  Before  and  at  the  time  of  the  collision  hereinafter  mentioned  the  plaintiff  was  the 
owner  of  the  steam-ship  **  Maggie  Barr." 

(«)  See  also  The  Buckhurst,  6    P.   D.  (^)  The  answer  from  which  this  allega- 

152.  tion  is  taken  is  signed  "  Charles  P.  Butt." 
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2.  On  the  20th  of  August,  1899,  the  "Maggie  Barr"  collided  with  the  steam-ship 
"  Swift,"  and  in  consequence  thereof  the  "  Swift "  sank  and  two  of  her  crew  were 
drowned. 

3.  On  the  21st  of  August,  1899,  an  action— 1899,  S.,  No.  1856— was  instituted  in  this 
honourable  Court  on  behalf  of  the  owners  of  the  steam-ship  ^*  Swift  '^  and  the  master 
and  crew  (suing  for  their  effects)  against  the  owners  of  the  steam-ship  *^  Maggie  Barr*^ 
and  freight,  for  the  recovery  of  damages  occasioned  by  the  said  collision,  and  on  the 
same  day  a  cross  action — 1899,  P.,  No.  1868 — was  instituted  by  William  Postlethwaite 
and  others  against  the  owners  of  the  steam-ship  "  Swift." 

4.  The  said  suits  were  consolidated,  and  the  owners  of  the  steam-ship  **  Swift "  and 
the  master  and  crew  appeared  as  plaintiffs  in  the  consolidated  cause. 

6.  On  the  23rd  November,  1899,  the  consolidated  actions  were  heard,  and  on  the 
24th  November,  1899,  the  Court  found  that  the  *'  Maggie  Barr  "  was  solely  to  blame  for 
the  said  collision,  and  decreed  accordingly. 

6.  The  said  collision  occurred  without  the  actual  fault  or  privity  of  the  above-named 
plaintiff,  the  owner  of  the  "  Maggie  Barr." 

7.  The  plaintiff  admits  that  the  said  collision  and  the  losses  and  damage  consequent 
thereon  were  caused  by  the  improper  navigation  of  the  "  Maggie  Barr." 

8.  The  plaintiff  has  reason  to  believe  that  other  claims  may  be  brought  against  him 
in  respect  of  loss  or  damage  to  ship,  boats,  goods,  merchandize  or  other  things,  and  in 
respect  of  loss  of  life  occasioned  by  the  said  collision. 

9.  The  gross  tonnage  of  the  *'  Maggie  Barr,"  without  deduction  for  engine-room 
space,  but  not  including  space  occupied  by  seamen  or  apprentices  appropriated  to  their 
use,  and  certified  as  required  by  law,  is  324*60  tons  and  no  more. 

10.  The  claims  aforesaid  in  respect  of  the  loss  of  the  "  Swift,"  and  of  the  goods, 
merchandize  and  personal  effects,  or  other  things  on  board  her  at  the  time  of  the 
collision,  will  exceed  the  aggregate  amount  of  8/.  per  ton  on  the  gross  tonnage  of  the 
"  Maggie  Ban-,"  ascertained  as  aforesaid. 

11.  The  plaintiff  is  willing  and  hereby  offers  to  pay  into  Court  the  sum  of  2,596/.  16#., 
being  the  aggregate  amount  of  8/.  per  ton  on  the  gross  tonnage  of  the  "  Maggie  Barr," 
ascertained  as  aforesaid,  together  with  interest  thereon  from  the  date  of  the  collision 
until  such  payment,  and  to  give  bail  for  such  further  sum  as  the  Court  shall  direct,  not 
exceeding  the  sum  of  2,272Z.  4jr.,  being  the  aggregate  amount  of  71,  per  ton  on  the  said 
gross  tonnage,  and  interest  as  aforesaid. 

The  plaintiff  claims — 

1.  That  it  may  be  declared  that  the  owner  of  the  steam-ship  "  Maggie  Barr"  is 

not  answerable  in  damages  in  respect  of  loss  of  life  or  personal  injury 
occasioned  by  the  said  collision,  either  alone  or  together  with  loss  of  or 
damage  to  ships,  boats,  goods,  merchandize,  and  personal  effects,  or  other 
things  to  an  aggregate  amount  exceeding  15/.  per  ton  for  each  ton  of  the 
gross  tonnage  of  the  *'  Maggie  Barr,"  asceitained  as  aforesaid,  and  that  he 
is  not  answerable  in  damages  in  respect  of  loss  or  damage  occasioned  by  the 
said  collision  of  or  to  ships,  boats,  goods,  merchandize,  and  personal  effects 
or  other  things,  to  an  aggregate  amount  exceeding  8/.  per  ton  for  each  ton 
of  the  gross  tonnage  of  the  "■  Maggie  Barr,"  ascertained  as  aforesaid. 

2.  That  it  may  be  declared  that  the  amount  for  which  the  plaintiff  is  liable 

in  respect  of  loss  of  life  or  personal  injury,  either  alone  or  together  with  loss 
of  or  damage  to  ships,  boats,  goods,  merchandize,  and  personal  effects  or 
other  things  is  4,869/.  and  no  more,  and  that  the  amount  for  which  the 
plaintiff  is  liable  in  respect  of  loss  or  damage  to  ships,  boats,  goods, 
merchandize,  and  personal  effects  or  other  things,  is  2,596/.  16«.  and  no 
more. 

3.  That  the  plaintiff  be  at  liberty  to  pay  into  Court  the  said  sum  of  2,596/.  I6«., 

together  with  interest  thereon  from  the  date  of  the  said  collision  until  such 
payment,  and  to  give  security  (if  so  ordered)  for  such  further  sum  as  the 
Court  shall  direct,  not  exceeding  the  sum  of  2,272/.  is,,  and  interest  thereon 
as  aforesaid. 

4.  That  upon  such  payment  into  Court  and  upon  such  security's  aforesaid  (if  so 

ordered)  given  all  further  proceedings  in  the  actions  aforesaid  be  stayed, 
except  for  the  purpose  of  taxation  and  payment  of  costs,  and  that  it  may  be 
declared  that  the  plaintiffs  are  entitled  to  relief  under  the  Merchant  Shipping 
Act,  1894,  and  the  Judicature  Acts  (c),  against  any  other  action  or  actions 
in  resi)ect  of  the  said  collision  in  the  High  Court  of  Justice,  and  that  the 
above-named  defendants,  and  all  and  every  person  or  persons  interested  in 
the  steam-ship  or  vessel  "  Swift,"  or  the  cargo  lately  laden  on  board  her,  or 
the  effects  or  other  things  on  board  her,  or  having  any  claim  in  respect  of 
loss  of  life  or  personal  injury,  or  any  right,  title,  claim,  or  interest  whatsoever 
with  reference  to  or  arising  out  of  the  said  collision,  be  restrained  from 

(f?)  See  mpra,  p.  382. 
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bringing  any  action  or  actions  in  respect  of  the  same  against  the  plaintiffs 
in  any  Coort  other  than  the  High  Court  of  Justice. 

5.  That  aU  proper  directions  be  given  by  this  honourable  Court  for  ascertaining 

the  persons  who  may  have  any  just  claim  in  respect  of  loss  of  life  or  personal 
injury,  or  loss  of  or  damage  to  ships,  boats,  merchandize,  goods,  personal 
effects,  or  other  things  caused  by  the  said  collision. 

6.  That  the  said  sum  may  be  rateably  distributed  among  the  several  persons 

who  may  make  out  their  claims  thereto,  and  that  proper  directions  may  be 
given  for  the  exclusion  of  such  claimants  as  shall  not  bring  in  their  claims 
within  a  certain  time  to  be  fixed  for  such  purpose. 

7.  Such  further  and  other  relief  as  the  nature  of  the  case  may  require. 

Delivered  this  12th  day  of  January,  1900,  by ,  plaintiffs*  solicitors. 

Defence  to  tlie  above. 

On  behalf  of  the  owners  of  the  ^'  Swift "  and  her  cargo,  and  Daniel  Elliot,  Joseph 
Scott,  Thomas  Ward,  James  Woods,  members  of  the  crew  of  the  **  Swift,"  and  Thomas 
Newall  Evans,  time  charterer  of  the  "  Swift." 

These  defendantsdo  not  admit  the  allegations  contained  in  paragraphs  6, 8, 9, 10,  and 
so  much  of  paragraph  1 1  of  the  statement  of  claim  as  relates  to  the  amount  of  the 
plaintiffs'  liability. 

Delivered  the  19th  day  of  January,  1900,  by ,  solicitors  for  the  owners  of  the 

*'  Swift "  and  her  cargo,  and  Daniel  Elliot,  Joseph  Scott,  Thomas  Ward,  and  Thomas 
Newall  Evans. 


46.  Statement  of  Claim  in  an  Action  of  Limitation  of  Liability  where  no  Lives 

and  no  Cargo  lo»t. 

1.  On  or  about  the  1st  of  December,  18 — ,  the  barque  **  Cricket,"  while  on  a  voyage 
from  Middlesboro'  to  Pamahiba  in  the  Brazils,  came  into  collision  off  Kingsdown  with 
the  steam  tug  **  Endeavour,"  then  lying  at  anchor. 

2.  In  consequence  of  the  said  collision  and  very  shortly  after  it  the  "  Endeavour  "  was 
sunk  and  lost,  with  her  coal,  provisions,  and  sundry  effects  of  her  master  and  crew. 
The  owner  of  the  "  Endeavour,"  her  coals  and  provisions,  was  J.  M.  The  master  was 
W.  N.    The  crew  were  T.  W.  H.,  D.  H.,  G.  T.  D.,  J.  E.  T.,  J.  C,  C.  H. 

3.  No  loss  of  life  or  personal  injury  was  occasioned  by  the  said  collision  or  by  the 
sinking  of  the  "  Endeavour." 

•4.  On  the ,  18 — ,  a  writ  in  an  action  in  rem^  18 — , ,  was  issued  on 

behalf  of  J.  M.  and  others  the  owners,  master,  and  crew  of  the  steam  tug  *^  Endeavour," 
against  the  owners  of  the  barque  '* Cricket"  and  her  freight.  The  present  plaintiff 
entered  an  appearance  as  defendants  in  that  action  and  admitted  their  liability  for  the 
damages  caused  by  the  collision  in  (juestion,  subject,  however,  to  a  reference  to  the 
registrar  assisted  by  merchants  to  assess  the  amounts  thereof. 

5.  The  registrar  by  his  report  dated  ,  18 — ,  found  that  there  was  due  to  the 

plaintiffs  in  that  action  for  the  damages  proceeded  for,  the  sum  of  3,112/.  3«.  6^., 
together  with  the  interest  thereon  at  4  per  centum  per  annum  from  the  1st  December, 
1881,  until  paid. 

6.  The  said  collision  was  not  occasioned  by  or  with  the  actual  fault  or  privity  of 
any  of  the  present  plaintifb. 

7.  The  r^stered  tonnage  of  the  **  Cricket "  calculated  according  to  the  provisions 
of  the  Merchant  Shipping  Act,  1894,  in  this  behalf  is  320*58  tons  and  no  more. 

8.  The  plaintifib  are  willing  and  hereby  offer  to  pay  into  Court  the  sum  of  2,564Z.  13*., 
being  8/.  for  each  ton  of  the  registered  tonnage  of  the  •'  Cricket,"  as  aforesaiti,  together 
with  interest  on  such  sum  from  the  date  of  collision  to  such  payment. 

The  plaintiffs  claim  as  follows — 

1.  That  it  may  be  declared  that  they  and  the  vessel "  Cricket "  are  not  responsible 

in  damages  in  respect  of  the  loss  or  damage  of  the  vessel  '*  Endeavour,"  and 
of  the  goods,  merchandize,  and  things  on  board  her,  by  reason  of  the  said 
collision  to  an  amount  exceeding  H/.  per  ton  of  the  registered  tonnage  of 
the  '*  Cricket,"  calculated  according  to  the  provisions  of  the  Merchant 
Shipping  Act  in  this  behalf. 

2.  That  it  may  be  declared  that  such  amount  is  the  sum  of  2,564/.  13jir.  Od, 

3.  That  upon  payment  into  Court  of  the  said  sum  of  2,564/.  V6s,  Od.,  together 

with  interest  thereon  from  the  date  of  collision  to  such  payment,  all  farther 
proceedings  in  the  action  (1881,  M.,  No.  4,921)  maybe  stayed  except  for  the 
pur[)06es  of  taxation  and  payment  of  costs. 

4.  That  upon  such  payment  as  aforesaid  directions  may  be  given  for  ascertaining 

the  several  persons  entitled  to  claim  against  tlie  said  sum  in  respect  of  the 
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loss  or  damage  of  ship's  goods,  merchandize^  and  things,  and  for  distribating 
the  said  sums  rateably  among  the  several  persons  who  may  make  out  their 
claims,  and  that  advertisements  may  be  ordered  to  be  issued  for  this 
parpose,  and  a  time  fixed  within  which  all  such  claimants  must  bring 
in  their  claims. 


47.  Statement  of  Claim   in  an  Action  of  Limitation  of  Liability  where  there  were 

no  Lou  of  Life  Claim*, 

"Brunei,"  [1899]  P.  45. 

1.  Before  and  at  the  time  of  the  collision  hereinafter  mentioned,  the  plaintifts,  the 
mayor,  aldermen,  and  burgesses  of  the  City  of  Bristol,  were  the  owners  of  the  steam- 
ship "  Brunei,"  a  small  steam  tug  used  by  the  plaintiffs  in  the  River  Avon  and  the 
Bristol  Docks,  and  exempted  from  registry  under  the  Merchant  Shipping  Act,  1894. 

2.  On  the  27th  of  October,  1897,  the  said  vessel  came  into  collision  with  the  stemm 
tug  "  Iris,"  which  was  towing  the  steam-ship  "  Glanmire,"  the  property  of  the  defen- 
dants, in  the  River  Avon.  The  tow-ro|)e  of  the  "  Iris  "  was  cast  off  and  the  defendants' 
steam-ship  the  "  Glanmire  "  afterwards  took  the  ground  and  sustained  damage. 

3.  On  the  11th  of  March,  1898,  the  defendants,  the  owners  of  the  steam-ship  ^Glan- 
mire," commenced  an  action  (1898,  G.,  No.  524,  FoL  124)  in  the  Admiralty  Division 
of  this  Court  claiming  damages  in  respect  of  the  said  collision. 

4.  On  the  6th  day  of  July,  1898,  the  plaintiffs,  the  mayor,  aldermen,  and  burgesses 
of  the  City  of  Bristol,  delivered  their  defence  in  the  said  action,  by.  which  they 
admitted  that  the  said  collision  occurred  by  reason  of  the  negligent  navigation  of  the 
tug  "  Brunei "  by  their  servants,  but  denied  that  the  damages  sustained  by  the  owners 
of  the  "  Glanmire  "  were  the  result  of  such  collision. 

The  mayor,  aldermen,  and  burgesses  agreed  in  writing  to  sabmit  to  judgment  for 
such  damages  as  should  be  hereafter  prov^  to  have  been  caused  by  such  collision,  and 
it  was  agreed  to  postpone  the  assessment  of  such  damages  pending  proceedings  to 
obtain  decree  to  limit  liability. 

6.  The  said  collision  occurred  without  the  actual  fault  or  privity  of  the  above-named 
plaintiffs,  the  owners  of  the  steam-8hi[>  "  Brunei,"  or  either  of  them. 

6.  The  plaintiffs  have  before  this  action  satisfied  the  claim  of  the  owners  of  the 
steam  tug  "  Iris  "  in  respect  of  the  amount  of  damage  sustained  by  that  vessel  by 
reason  of  the  said  collision. 

7.  The  plaintiffs  believe  that  the  claims  of  the  defendants,  the  owners  of  the 
steam-ship  "Glanmire,"  will  exceed  the  amount  of  their  statutory  liability. 

8.  There  is  no  claim  for  loss  of  life  or  personal  injuries,  and  the  plaintiffs  do  not 
know  of  any  claims  other  than  that  of  the  defendants. 

9.  The  gross  tonnage  of  the  "  Brunei "  ascertained  in  accordance  with  the  provisions 
of  the  Merchant  Shipping  Act,  1894,  without  deduction  on  account  of  engine-room 
space,  is  S5'99  tons,  and  less  6*73  tons  space  occupied  by  seamen,  and  appropriated  to 
their  use  and  certified  pursuant  to  the  said  Act,  29'26  tons. 

10.  The  sum  of  8/.  per  ton  on  the  above  tonnage  is  234/.  Ix.  8//.,  and  the  plaintiffs 
are  willing  and  hereby  offer  to  pay  into  Court  the  said  sum,  together  with  interest  at 
the  rate  of  4/.  }>er  cent,  per  annum  from  the  date  of  the  said  collision  until  payment. 

The  plaintiffs  claim — 

1.  That  it  may  be  declared  that  the  owners  of  the  steam-ship  "  Brunei"  are  not 

answerable  in  damages  in  respect  of  the  damage  to  the  steam-ship  "  Glan- 
mire," and  of  goods,  merchandize,  and  things  on  board  of  her,  to  an  aggregate 
amount  exceeding  8/.  for  each  ton  of  the  gross  tonnage  of  the  said  ship, 
without  deduction  on  account  of  engine-room  space,  but  less  the  crew  space 
calculated  as  aforesaid. 

2.  A  declaration  that  the  amount  for  which  the  plaintiffs  are  liable  in  respect  of 

the  damage  aforesaid  is  234/.  Ix.  8^.  and  no  more. 

3.  That  upon  payment  into  Court  of  the  said  sum  of  234/.  1j».  8<I.,  together  with 

interest  thereon  at  4  per  cent,  from  the  date  of  the  collision  until  payment, 
all  further  proceedings  in  the  action  (1898,  G.,  No.  524,  FoL  124)  may  be 
stayed,  except  for  the  purpose  of  the  taxation  and  pa3rment  of  costs. 

4.  That  if  need  be,  upon  such  payment  as  aforesaid,  directions  may  be  given  for 

ascertaining  whether  there  are  any  other  persons  having  any  claims  upon 
the  said  fund  in  respect  of  the  loss  or  damage  of  ships,  goods,  merchanc&ze, 
and  things,  and  for  distributing  the  said  fund  rateably  among  the  several 
persons  who  may  make  out  their  claims,  and  that  advertisements  may  be 
ordered  to  be  issued  for  this  purpose,  and  a  time  fixed  within  which  all 
such  claimants  must  bring  in  their  claim. 

Delivered  this  29th  day  of  July,  1898,  by ,  for ,  plaintiffs'  solicitors.' 


DAMAGE   TO   0AB6O,   BREACH   OF   CONTBAOT,   ETC.  647 

VIII.  DAMAGE  TO  CARGO,  BREACH  OF  CONTRACT,  Ac. 

Uin>EB  THB  6th  Section  of  the  Admiralty  Coubt  Act,  1861. 

48.  Indorsement  on  Writ, 

The  plaintiff  as  indorsee  of  the  bill  of  lading  of  goods  shipped  on  board  the  ship 
"  San  Roman/*  and  carried  into  the  port  of  Liyerpool,  claim  a^inst  the  said  ship  and 
her  freight  £ for  damage  done  to  the  said  goods,  and  for  costs. 


49.  Affidavit  to  Lead  Warrant  w/iere  Negligence  or  Misooftduct  is  complained  of. 

1 ,  of ,  make  oath  and  say    that  I  am  the   owner  [or  consignee]    [or 

assignee  of  a  bill  of  lading]  of  certain  goods  lately  carried  into  the  port  of ,  oy 

the  vessel  ^' ^,"  and  that  the  aid  of  this  Court  is  necessary  to  enable  me  to  obtain 

compensation  for  damage  done  to  the  said  goods  by  the  negligence  and  misconduct  of 
the  owner,  master,  or  crew  of  the  said  vesseL 


50.  AfHdarit  to  Lead  Warrant  where  Breach  of  Duty  or  Contract  is  complained  of 

T ,  of ,  make  oath  and  say  that  I  am  the  owner  [or  consignee]  [or  assignee 

of  a  bill  of  lading]  of  certain  goods  lately  carried  into  the  port  of by  the  vessel 

'' ,"  and  that  the  aid  of  this  Ck>urt  is  necessary  to  enable  me  to  obtain  com- 
pensation for  a  breach  of  duty  [or  breach  of  contract]  on  the  part  of  the  owner, 
master,  or  crew  of  the  said  vessel. 


51.  Affidavit  to  Lead  Warrant  alleging  Loss  hy  Bad  Stowage, 

1,  T.  B.,  of ,  carrying  on  business  in  partnership  with  H.  B.,  J.  S.,  and  W.  J.  W., 

as  oil  merchants,  under  the  style  or  firm  of  T.  and  H.  B.  &  Co.,  make  oath  and  say 
as  follows  : — 

1.  J,  and  the  said  H.  B.,  J.  S.,  and  W.  J.  W.,  as  such  partners,  are  assignees  of  a  bill 
of  lading  of  forty-seven  casks  of  olive  oil,  shipped  on  board  our  vessel  ^'Helene," 

whereof  B.  is  master,  and  which  were  carried  from  L^horn  into  the  port  of in 

the  said  ship. 

2.  And  I  further  say  that  I  and  my  said  partners  have  sustained  damage  to  the 
extent  of  432/.  16«.  by  the  negligence  and  miscouduct  of  the  owner  or  owners  of  the 
said  ship,  in  having  badly  stowed  the  said  casks  of  oil,  whereby  the  said  casks  of  oil 
leaked  and  a  large  quantity  of  the  oil  ran  out  and  became  entirely  lost  to  me  and  my 
said  partners. 

3.  1  further  say  that  the  said  ship  or  vessel  is  a  foreign  ship,  and  that  no  owner  of 
the  said  ship  is  domiciled  in  England  or  Wales. 

4.  I  have  caused  application  to  be  made  to  the  master  of  the  said  ship  for  com- 
pensation for  the  damage  and  loss  sustained  by  me  and  my  said  partners  in  manner 
aforesaid,  but  he  altogether  neglects  and  declines  to  make  the  same,  and  the  aid  and 
process  of  this  Court  are  therefore  necessary  to  enable  me  and  my  said  partners  to 
obtain  payment  thereof. 


52.  Statement  of  Claim  in  Damage  to  Cargo  Suit. 

1.  The  plainti&  are  merchants,  carrying  on  business  in  London,  and  the  defendants 
are  the  owners  of  the  ship  "  Tbeodor  Komer." 

2.  In  the  month  of  February,  18 — ,  Messrs.  A.  &  Company,  of ,  shipped  or 

caused  to  be  shipped  on  board  the  said  vessel  then  at  New  York  (to  wit),  4l,735g$ 
bushels  of  wheat  in  bulk,  and  the  then  master  of  the  said  vessel  received  the  same  to 
be  carried  from  New  York  to  London,  upon  the  terms  of  certain  bills  of  lading,  signed 
by  the  said  master,  and  delivered  to  the  said  Messrs.  A.  k  Company. 

3.  By  the  said  bills  of  lading,  which  were  and  are  in  form  exactly  similar  to  one 
another,  the  said  master  of  the  said  ship  acknowledged  that  the  said  goods  were 
shipped  in  good  order  and  condition,  and  agreed  to  deliver  the  said  cargo  of  wheat  in 
like  good  order  and  condition  at  the  aforesaid  port  of  London  (the  dangers  of  the  seas 
only  excepted)  unto  shippers*  order  or  assigns  upon  payment  of  freight  at  a  certain 
agreed  rate. 
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4.  The  said  bills  of  lading  were  dolj  indorsed  to  the  plaintiAs,  and  the  property  in 
the  said  cargo  thereby  passed  to  the  plaintiffs. 

5.  The  said  vessel  sailed  on  her  voyage  to  London,  where  she  arrived  in  the  month 
of  March,  18—. 

6.  The  said  cargo  of  wheat  when  delivered  to  the  plainti^  at  London  was  not  in  as 
good  order  and  condition  as  it  was  when  shipped  at  New  York,  but  was  delivered  to 
the  plaintiff  greatly  damaged  and  deteriorated. 

7.  The  damage  to  and  deterioration  of  the  said  cargo  was  not  occasioned  by  any  of 
the  perils  in  the  said  bills  of  lading  excepted. 

8.  The  damage  to  and  deterioration  of  the  said  cargo  was  amongst  other  causes 
occasioned  by  the  defective  condition  of  the  said  vessel,  and  by  reason  that  the  said 
vessel  was  not  reasonably  fit  to  carry  the  said  cargo  on  the  raid  voyage,  or  by  other  the 
negligence  or  misconduct  of  or  breach  of  duty  or  contract  on  the  part  of  the  master, 
crew,  and  owners  of  the  said  ship. 

9.  By  reason  of  the  premises  the  plaintiffs  lost  a  great  part  of  the  value  of  the  said 
cargo,  and  were  put  to  great  expense  in  and  about  improving  the  condition  of  the  said 
wheat  aforesaid,  and  in  and  about  having  the  same  surveyed,  and  the  plaintiffs  were 
otherwise  damnified. 

The  plaintiff  claim  : — 

1.  A  declaration  that  they  are  entitled  to  the  damage  proceeded  for,  and  the 

condemnation  of  the  defendants  and  their  bail  therein,  and  in  the  costs  c^ 
this  action. 

2.  A  reference  to  the  registrar,  assisted  by  merchants,  to  report  the  amount  of 

the  said  damage. 


53.  Defence  to  the  abate. 


1.  The  defendants  crave  leave  to  refer  to  the  bills  of  lading  when  produced. 

2.  The  defendants  deny  the  truth  of  the  allegations  contained  in  the  4th  paragraph 
of  the  statement  of  claim. 

3.  The  defendants  deny  the  truth  of  the  allegations  in  the  6th,  7th,  8th,  and  9th 
paragraphs  respectively  of  the  statement  of  claim,  and  say  that  the  said  vessel  was 
m  a  good  condition,  and  was  reasonably  fit  to  carry  the  said  cargo  on  the  said  voyage^ 

4.  The  damage,  if  any,  to,  and  the  deterioration,  if  any,  of  the  said  cargo  were 
occasioned  by  the  dangers  of  the  seas  during  the  said  voyage,  and  by  the  inherent 
qualities  of  the  said  cargo,  or  by  one  of  such  causes. 


54.  Statement  of  Claim  alleging  Short  Delivery  (d). 

1.  The  said  P.  H.,  C.  H.,  and  C.  B.,  of ,  are  and  were  the  consignees  of  a  cargo 

of  wood  goods  shipped  on  board  the  said  vessel  at  the  port  of  Danzig,  in  the  kingdom 
of  Prussia,  in  or  about  the  month  of  April,  1863. 

2.  The  cargo  at  the  time  of  shipment  at  Danzig  aforesaid  consisted  of  6,656  pieces  of 
5  by  10  inch  sleepers,  and  14  fathoms  of  lathwood,  as  will  more  fully  appear  by  the 
bill  of  lading  when  produced. 

3.  The  said  ship  arrived  at  the  said  port  of  H.  about  the  1st  day  of  May,  18 — ,  but 
the  cargo  when  delivered  out  to  the  plain tifb  turned  out  to  be  considerably  less  than 
mentioned  in  the  bill  of  lading. 

4.  That  the  said  deficiency  was  occasioned  through  negligence,  misconduct,  and 
breach  of  duty,  and  breach  of  contract,  on  the  part  of  the  owners,  or  on  the  part  of 
the  master,  of  the  said  vesseL 

5.  The  plaintiffs  have  paid  the  freight  on  the  full  cargo  mentioned  in  the  bill  of 
lading,  as  will  appear  by  the  bill  of  lading  when  produced. 

6.  The  value  of  the  portion  of  the  said  cargo  which  is  deficient  is 1,  sterling  or 

thereabout. 

7.  No  owner  or  part  owner  of  the  said  vessel  was  at  the  time  of  the  institution  of 
this  action  domiciled  in  England  or  Wales. 

8.  Frequent  applications  have  been  made  by  the  plainti^  to  the  master  of  the  said 
vessel  for  the  cargo  so  deficient  as  aforesaid,  and  for  payment  of  the  value  thereof,  but 
the  plaintiffs  have  been  unable  to  obtain  the  same. 

The  plaintifb  claim  that  this  Court  pronounce  for  the  damage  proceeded  for,  and 
condemn  the  defendant  and  his  bail  in  all  damages  and  losses  occasioned  to  the 
plaintiffs  by  the  deficiency  in  the  cargo  aforesaid,  and  in  the  costs  of  this 
action,  and  that  if  necessary  a  reference  be  directed  to  the  r^istrar  and 
merchants  to  ascertain  the  amount  of  such  damage. 

{d)  77te  Dafizig,  Br.  &  L.  102. 
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55.  StatenietU  of  Claim  alleging  Loss  by  Bad  Stowage. 

1.  The  plaintiffs  carry  on  business  in  Liverpool  as  oil  merchants,  under  the  name  of 
T.  and  H.  B.  &  Co. 

2.  The  "  Helene  "  is  a  foreign  ship,  and  at  the  time  of  the  institution  of  this  action 
no  owner  or  part-owner  was  domiciled  in  England  or  Wales. 

3.  On  or  about  the  10th  August,  18 — ,  47  casks  of  olive  oil  were  shipped  on  board 
the  "  Helene,"  then  lying  in  the  port  of  Leghorn,  in  Italy,  and  bound  for  Liverpool. 
The  master  of  the  ship  signed  and  gave,  in  respect  of  the  said  olive  oil,  a  bill  of  lading 
in  the  following  terms  : — [Set  out  the  bill  of  lading.'] 

4.  The  said  bill  of  lading  was  indorsed  in  blank  by  the  shippers,  and  assigned  to  the 
plaintiff),  and  at  the  time  of  the  institution  of  this  cause  the  plaintiffs  were  the  owners 
of  the  said  olive  oil,  and  the  assignees  of  the  said  bill  of  lading. 

6.  The  "  Helene  "  arrived  in  Liverpool  on  or  about  the  19th  of  October  last,  and  the 
said  47  casks  were  delivered  to  the  plaintiffs,  but  many  of  the  said  casks  were  wholly 
or  partially  empty,  showing  a  loss  of  2,001  f  gallons  of  oil,  out  of  4,B88f  or  thereabouts. 
The  said  loss  was  not  occasioned  by  the  dangers  or  accidents  of  the  seas  or  navigation, 
nor  was  the  same  leakage  within  the  meaning  of  the  bill  of  lading,  but  the  said  loss 
was  occasioned  by  the  negligence  of  the  defendants  or  their  servants. 

6.  The  plaintiffs  seek  to  recover  all  the  damages  occasioned  to  them  by  the  said 
negligence,  breach  of  contract,  and  breach  of  duty  on  the  part  of  the  defendants. 

7.  One  of  the  acts  of  negligence  and  breaches  of  contract  and  duty  on  the  part  of 
the  defendants  on  which  the  plaintiff  will  rely  is,  that  the  said  oil  was  improperly 
stowed,  in  this,  amongst  other  respects,  that  large  quantities  of  rags  and  wool  were 
stowed  in  the  same  hold  with  and  near  the  said  oil,  whereby  the  said  damage  was 
occasioned,  wholly  or  in  part. 

The  plaintifib  claim  that  this  Court  pronounce  for  the  said  damages,  condemn  the 
said  ship  and  the  defendants  in  the  same,  and  in  the  costs  of  this  action. 


56.  Defence  to  preceding  Statement  of  Claim. 

1.  The  defendant  denies  the  allegations  contained  in  the  fourth  and  subsequent 
articles  of  the  statement  of  claim. 

2.  The  said  loss  or  damage  was  not  occasioned  by  any  negligence,  breach  of  contract, 
or  breach  of  duty  of  or  on  the  part  of  the  defendants  or  their  servants. 

3.  The  said  loss  or  damage  was  occasioned  by  leakage  arising  from  the  slackness  of 
the  casks  in  which  the  said  oil  was  contained  and  shipped. 

4.  During  the  voyage  of  the  said  ship  or  vessel  from  Leghorn  to  Liverpool,  she  on 
several  occasions  met  with  and  experienced  gales  of  wind,  bad  weather,  and  heavy  seas, 
and  in  consequence  pitched  and  laboured  excessively,  and  thereby  the  leakage  and  loss 
of  the  said  oil  were  increased  or  occasioned. 

5.  The  master  of  the  said  ship  on  the  16th  day  of  July,  18 — ,  chartered  the  said  ship 
at  Leghorn  to  the  said  Messrs.  T.  L.  &  Co.,  the  shippers  of  the  said  oil,  by  a  charter- 
party,  a  copy  of  which  is  annexed  to  this  answer. 

6.  The  cargo  of  the  said  ship  from  time  to  time,  and  the  said  casks  of  oil,  were 
received  on  board  the  said  ship,  and  were  properly  stowed  as  presented  by  the  said 
shippers  thereof  for  shipment  according  to  the  said  charter-party,  and  the  said  loss  or 
damage  was  not  occasioned  wholly  or  in  part  by  improper  stowage. 

7.  There  was  no  negligence  or  breach  of  duty  or  bi-each  of  contract  on  the  part  of 
the  defendants  or  their  servants  in  stowing  rags  or  wool  in  the  hold  with  or  near  the 
said  oil. 

8.  The  said  shippers  of  the  said  casks  of  oil,  or  persons  acting  on  their  behalf,  and 
one  T.  M.,  a  head  stevedore,  appointed  by  them  according  to  the  said  charter-party, 
stiw  how  the  said  casks  of  oil  and  the  cargo  of  the  said  ship  were  stowed  at  Leghorn, 
and  the  said  stevedore  took  part  in  and  superintended  the  stowage  thereof  according: 
to  the  said  charter-party,  and  no  complaint  of  or  objection  to  the  manner  in  which  the 
same  were  stowed  was  made  to  the  master  or  mate  or  any  of  the  crew  of  th6  said  ship 
or  vesseL 

9.  After  the  said  casks  of  oil  and  the  cargo  of  the  said  ship  had  been  loaded  and 
stowed,  the  said  stevedore  gave  a  certificate  (a  copy  of  which,  as  certified  by  the 
British  Consul  at  Leghorn,  is  annexed  to  this  defence,  marked  B.)  ;  and  the  statement << 
contained  in  such  certificate  are  true. 
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IX.   SALVAGE. 

67.  Indorsenttnt  on  Writ. 


The  plaintiffs,  as  the  owners,  master,  and  crew  of  the  ship  "  Mary,*'  claim  against 

the  ship  "  Jane  "  [her  freight  and  cargo]  the  sum  of 1,  for  salvage  services  rendered 

by  them  to  the  ship  ''Jane  "  [her  cargo  and  freight,  &c.,  or  as  the  case  may  be],  on  the 
day  of ,  188 — ,  in  or  near ,  and  for  costs. 


58.  AffidarU  to  Lead  Warrant. 


1,  A.  B.,  of ,  in  the  county  of ,  master  of  the  steam  tug  or  vessel ,  make 

oath  and  say  as  follows  : — 

1.  On  the day  of ,  18 — ,  I  and  the  crew  of  my  said  vessel  rendered  certain 

efficient  salvage  services  to  the  barque  or  vessel ,  and  the  cargo  laden  therein 

off . 

2.  Application  has  been  made  to  the  owner  of  the  said  vessel  for  compensation  in 
i-espect  of  the  said  services,  but  he  has  refused  and  declines  to  make  the  same,  and  the 
aid  and  process  of  this  Court  are  therefore  necessary  in  that  behalf. 


59.  Shorter  Form  of  Affidavit. 


I,  ,  of  ,  make  oath  and  say  that  I  have  been  informed  and  believe  that 

salvage  services  have  been  recently  rendered  by  the  vessel to  the  vessel [and 

her  cargo],  and  that  the  aid  of  th&  Court  is  necessary  to  obtain  compensation  for  such 
services. 


60.  Statement  of  Claim  (e). 


1.  The  smack  "  Orkney  Lass  "  is  sixty-six  tons  register,  manned  by  a  crew  of  five 
hands,  and  of  the  value  of  1,1  OOZ.  The  smack  "  Express  *'  is  sixty-eight  tons  register, 
manned  by  a  crew  of  five  hands,  and  of  the  value  of  1,000/. 

2.  On  the  20th  March  last,  whilst  the  smack  "  Orkney  Lass  "  was  on  a  fishing  voyage, 
she  fell  in  with  the  above-named  schooner  "  Here"  about  150  miles  from  the  mouth  of 
the  Humber,  the  Spurn  bearing  S.W.  by  W.  A  heavy  sea  was  running  from  the  N.B., 
and  it  was  blowing  heavily  from  about  N.E. 

3.  The  schooner,  which  is  123  tons  register,  had  two  sig^ls  of  distress  flying ;  one  in 
the  rigging,  and  one  half-mast  high.  The  "  Orkney  "Lass  "  bore  down  to  the  schooner, 
and  the  mate  and  third  band  went  on  board  of  her. 

4.  The  "  Here,"  which  was  laden  with  oats,  had  on  the  previous  day  been  struck  by  a 
hca^'y  sea,  which  carried  away  her  mate  and  two  seamen,  all  of  whom  were  drowned, 
and  caused  her  cargo  to  shift,  and  smashed  her  wheel,  and  carried  away  her  main-boom 
gaff  and  mainsail.  She  was  lyiug  with  a  heavy  list,  with  her  starboard  bulwarks  from 
five  to  six  feet  under  water  ;  her  pumps  were  choked.  Those  belonging  to  the  "  Orkney 
Lass,"  at  great  risk,  succeeded  in  getting  the  "  Here's  "  crew,  four  in  number,  on  board 
the  "  Orkney  Lass."  The  '*  Orkney  Lass  "  remained  by  the  "  Here  "  during  the  rest  of 
tlie  day,  and  the  following  night  hoisted  a  signal  for  assistance,  and  early  on  the  next 
morning,  the  21st  March,  the  smack  "  Express,"  which  was  also  engaged  on  a  fishing 
voyage,  came  up. 

5.  The  weather  at  this  time  had  moderated.  The  plaintiffs  determined  to  endeavour 
to  save  the  "  Here."  Hands  were  sent  on  board  the  **  Here"  from  both  smacks,  and  at 
about  10  a.m.  the  "Express"  made  her  warp  fast  to  the  "Here,"  and  the  "Orkney 
Lass  "  made  fast  ahead  of  the  *'  Express,"  ana  the  smacks  proceeded  to  tow  the  "  Here," 
those  on  board  her  steering  her  as  well  as  they  were  able  by  means  of  a  temporary 
wheel  which  had  been  riggetl.  The  "Here"  towed  very  badly  and  heavily.  The 
smacks  towed  until  about  9  p.m.,  when  they  took  their  men  off  the  "  Here,"  and  the 
smacks  remained  by  her  during  the  night.  Before  leaving  the  *•  Here  "  a  light  was 
placed  on  her. 

6.  On  the  following  morning  (the  22nd)  two  men  were  sent  from  each  of  the  smacks 
to  the  "Here,"  and  her  main-staysail  was  set.  They  were,  however,  compelled,  at 
about  8  a.m.,  to  return  to  the  smacks  in  consequence  of  very  heavy  weather  coming 

(e)  See  mpra^  p.  636,  n.  (t?). 
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on,  and  thej  had  great  difficulty  in  getting  back  to  the  smacks.  Owing  to  the  heavy 
list  of  the  *'  Here  "  and  her  condition,  it  would  not  have  been  safe  for  them  to  remain 
on  board  the  "Here."  The  "Express"  kept  hoW  of  the  "Here"  during  the  day 
merely  to  prevent  her  from  drifting,  the  weather  being  too  bad  for  towing.  The 
"  Here's"  temporary . wheel  was  lashed  hard-a-port  before  the  men  left  her,  the  wind 
being  on  her  starboard  bow. 

7.  The  "  Express  "  kept  hold  of  the  "  Here"  through  the  night.  In  the  course  of  the 
night  the  "  Orkney  Lass  "  matle  fast  to  the  "  Express,"  and  at  dawn  of  day  (the  23rd) 
three  men  were  sent  from  each  smack  to  the  "  Here,"  and  they  succeeded  in  getting 
the  pumps  to  work,  and  after  some  hours  of  severe  labour  the  pumps  sucked. 

8.  The  smacks  continued  to  tow  during  the  23rd,  with  the  wind  still  blowing  off  the 
land,  and  during  the  whole  of  the  24th,  and  until  about  mid-day  of  the  25th,  when 
they  succeeded  in  getting  her  into  Grimsby, 

9.  In  rendering  the  said  services  each  of  the  smacks  received  damage  to  her  warps  to 
the  extent  of  201.,  and  the  fish  on  board  the  "  Orkney  Lass  "  was  damaged  to  the  extent 
of  30/.,  and  she  received  damage  to  her  mainsail  and  boom  to  the  extent  of  5/.,  and 
her  boat  was  damaged  to  the  extent  of  5/.  In  rendering  the  said  services  the  smacks 
and  the  plaintiffs  incurred  considerable  risk. 

10.  By  the  services  of  the  plaintiffs  the  "  Here"  and  her  cargo  were  saved  from  total 
loss,  and  her  master  and  crew  from  great  danger  of  being  drowned. 

11.  The  "  Here"  as  salved  was  of  the  value  of  492/.,  her  cargo  was  of  the  value  of 
1,306/.  2s.  Id,,  and  her  freight  was  of  the  value  of  71/.  12x.  M. 

The  plaintiffs  claim  that  this  honourable  Court  award  to  the  plaintifb  for  their 

said  services  to  the  "  Here  "  and  her  cargo,  and  to  those  on  board  her,  such  an 

amount  of  salvage  as  may  seem  just. 
The  plaintiff  also  claim  that  this  honourable  Court   apportion  the  aforesaid 

amount  of  salvage  amongst  the  persons  entitled  thereto  in  such  manner  as  may 

seem  just  (/). 

61.  Defe/wc  to  the  ahore. 

It  is  not  true,  as  stated  in  the  first  paragraph  of  the  statement  of  claim,  that  the 
value  of  the  smack  "Orkney  Lass"  is  1,100/.,  or  the  value  of  the  smack  "Express" 
1,000/. 

2.  The  "  Orkney  Lass "  came  up  w  ith  the  "  Here "  about  six  p.m.  of  the  20th  of 
March,  18 — ,  and  the  loss  of  her  mate  and  two  seamen,  stated  in  the  fourth  paragraph 
of  the  statement  of  claim,  occurred  about  seven  a.m.  of  the  same  day.  It  is  not  true,  as 
stated  in  the  same  paragraph,  that  there  was  any  risk  in  getting  the  rest  of  the 
"  Here's  "  crew  on  board  the  "  Orkney  Lass,"  or  that,  as  stated  in  the  sixth  paragraph 
of  the  statement  of  claim,  there  was  any  difficulty  in  getting  back  to  the  smacks. 

3.  Save  as  hereinbefore  api)ears,  the  allegations  contained  in  paragraphs  1  to  8,  both 
inclusive,  of  the  statement  of  claim  are  substantially  true. 

4.  The  master  of  the  "  Here  "  accompanied  those  of  the  plaintiffs  who  went  on  board 
the  "  Here  "  on  each  occasion  while  she  was  being  towed,  and  assisted  in  steering  and 
managing  and  in  pumping  hei'. 

5.  The  several  allegations  contained  in  paragraph  9,  and,  save  as  hereinbefore  appears, 
in  paragraph  10,  of  the  statement  of  claim  are  untrue. 

6.  The  defendants  have  paid  into  Court  the  sum  of  400/.,  which  they  submit  is 
sufficient  to  satisfy  the  claim  of  the  plaintiffs. 


62.  Another  Statement  of  CUtiiu, 
"Aberdeen,"  1886,  B.,  219,  Fol.  13. 

1.  The  plaintiffs  arc  the  owners,  master,  and  crew  of  the  steam  tug  "Gleaner,"  of 
Yarmouth,  of  20  tons  register  and  48  horse-power  nominal,  and  carrying  a  crew  of  foui* 
hands,  and  the  owners,  master,  and  crew  of  the  steam  tug  "  United  Service,"  belonging 
to  the  Great  Yarmouth  Steam-tug  Comimny,  Limited,  of  23  tons  register  and  45  horse- 
power nominal,  and  each  tug  is  of  the  value  of  3,000/. 

2.  About  9  a.m  on  the  9th  January,  1886,  the  steam  tug  "  Gleaner  "  was  going  north- 
wards through  Yarmouth  Koads  on  the  look-out,  there  being  then  a  fresh  gale  from 
the  west-north-west  with  a  heavy  sea,  the  tide  was  three-quarter  flood,  and  blinding 
squalls  accompanied  by  snow  and  sleet  were  constantly  recurring.  Under  these  circum- 
stances a  steamer  was  seen  which  afterwards  proved  to  be  the  "  Aberdeen  '*  riding  in 

(/)  The  Court  has  recently  intimated  would  be  convenient  for  a  claim  to  this 
[19011  that  where  an  apportionment  is  effect  to  form  |)art  of  the  statement  of 
intended  to  be  asked  for  at  the  hearing,  it      claim. 
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the  Pickle  with  her  head  to  the  northward,  about  200  yards  to  windward  of  the  lower 
end  of  the  Cross  Sand,  the  worst  and  shoalest  part  of  the  whole  sand,  and  where  there 
is  no  navigable  channeL  The  said  steam-ship  was  flying  two  flags  at  the  main  topmast. 

3.  The  **  Gleaner  **  at  once  proceeded  for  the  said  steam -ship,  crossing  the  north  end  of 
the  Scroby  Sand  at  great  risk,  owing  to  the  heavy  sea,  and  went  as  near  as  possible  to 
the  steam-ship,  and  having  hailed  her  was  at  once  asked  to  tow  the  ^^Aberdeen "  to 
Yarmouth  Roads.  The  propeller  shaft  of  the  **  Aberdeen  "  was  broken,  her  sails  were 
blown  away,  and  she  was  helpless,  riding  to  one  anchor,  and  fast  drifting  on  to  the 
sands  to  leeward  of  her. 

4.  About  this  time  the  steam  tug  *^  United  Service  *'  came  up,  having  also  steamed 
across  the  Scroby  Sand  among  the  broken  water  at  great  risk,  with  some  of  the  Caister 
compnny  of  beachmen  on  bcMird,  they  having  put  off  in  her  as  it  was  impossible  to 
launch  either  lifeboat  on  account  of  the  tremendous  sea  running ;  the  ^'  United  Service  '* 
was  at  once  engaged  to  assist  in  getting  the  "  Aberdeen  ^'  into  safety. 

5.  The  crews  of  the  two  tugs  then  proceeded  to  get  their  lines  on  board,  approaching 
the  ^*  Aberdeen  "  at  great  risk  to  themselves  owing  to  the  heavy  seas,  and  after  several 
attempts  they  succeeded  in  hauling  hawsers  between  themselves  and  the  **  Aberdeen,'* 
and  made  them  fast. 

6.  The  "  Aberdeen  **  at  this  time  was  so  near  to,  and  was  drifting  so  fast  on,  to  the 
Sand  that  in  the  condition  of  the  weather  it  was  impossible  to  get  up  her  anchor,  and 
the  chain  was  therefore  slipped. 

7.  At  this  time  the  ships  had  got  quite  close  to  the  Sand,  so  towing  was  at  once 
commenced  in  a  northerly  direction  and  at  full  power,  and  was  continued  until  the 
"  Aberdeen  '*  was  brought  up  in  Yarmouth  Roads  at  3  p.m. 

8.  The  bad  weather  continued  for  several  days,  and  in  consequence  thereof  the 
**  Aberdeen,"  after  making  two  ineffectual  attempts  to  get  away  in  tow  of  the  tugs, 
had  to  remain  for  six  days  in  the  roads,  when  she  was  under  agreement  towed  to 
Shields  and  there  arrived  in  safety. 

9.  At  the  time  of  rendering  the  aforesaid  services  the  "  Aberdeen "  was  in  a 
position  of  the  greatest  danger,  as  she  was  drifting  bodily  on  to  the  worst  part  of 
the  Cross  Sand,  the  wind  and  tide  both  setting  in  that  direction,  where  she  must 
have  become  a  total  wreck  nnd  all  on  board  must  have  perished,  as  it  was  quite 
impossible  to  launch  a  lifeboat,  and  no  other  boat  could  have  lived  in  such  a 
heavy  sea. 

10.  By  the  aforesaid  services,  which  were  rendered  with  great  promptitude  and 
despatch,  the  ship  and  all  on  board  were  brought  into  a  place  of  safety  and  rescued 
from  a  position  of  imminent  peril,  and  considerable  labour,  exertion,  and  danger  were 
undergone  by  the  [)laintiffs  in  this  case,  and  damage  to  the  extent  of  5/.  was  caused  to 
the  tow.  rope  of  the  "  Gleaner." 

11.  The  "  Aberdeen "  is  a  steamer  of  795  tons  register,  and  at  the  time  the  said 
services  were  rendered  was  worth  8,000Z. 

Plaintiffs  claim — 

1.  Such  an  amount  of  salvage  as  to  the  Court  shall  seem  fit. 

2.  That  the  defendants  and  their  bail  be  condemned  in  such  amount  and  in 

costs. 
The  plaintiffs  also  claim  that  this  honourable  Court  apportion  the  aforesaid 
amount  of  salvage  amongst  the  persons  entitled  thereto  in  such  manner  as 
may  seem  fit  (g).  ^ 


63.  Defefiee  to  the  ahave. 


1.  The  statements  in  the  statement  of  claim  are  greatly  exaggerated  and  untrue  in 
many  respects,  and  except,  as  hereinafter  appears,  the  defendants  deny  the  same. 

2.  On  the  6th  of  January,  1886,  the  "Aberdeen,"  a  screw  steam-ship  of  795  tons 
register,  of  the  value  of  8,000/.,  belonging  to  the  defendants,  left  Antwerp  bound  for 
the  Tyne  in  water  ballast. 

3.  At  about  4.30  p.m.  on  the  8th  of  January,  1886,  the  "Aberdeen's"  tail  end 
shaft  was  injured,  but  she  never  made  any  water.  Thereupon  sail  was  made  on 
her  and  she  steered  for  Yarmouth  Roads,  proceeding  without  difl&culty  under  sail. 
Shortly  after  midnight  she  came  to  anchor  in  the  Barley  Pickle  in  eighteen  fatboms 
water,  with  her  port  lower  anchor  and  eighty  fathoms  of  cable  out,  the  Cockle 
Light  being  to  the  north-west,  distant  about  two  to  three  miles.  The  wind  was 
from  the  north,  and  afterwards  hauleil  towai-ds  north-east,  a  strong  breeze,  and  never 
exceeded  a  moderate  gale,  and  the  sea  was  moderate,  and  the  vessel  rode  and  continued 
to.ride  to  her  anchor  in  complete  safety,  and  never  di-ove  or  dragged,  and  her  master 
did  not  even  deem  it  and  it  was  not  necessary  to  let  go  her  second  anchor. 

(jf)  See  itupra^  p.  167,  and  p.  651,  n.  (/) 
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4.  About  10.45  a.m.  on  the  9th  of  January  the  tugs  "Gleaner*'  and  "United 
Service/*  which  were  out  seeking,  came  alongside,  having  rounded  the  north  end  of 
the  Scroby  Sand  without  any  difficulty  or  danger  whatever,  and  after  making  fast, 
proceeded  to  tow  the  "  Abeitieen  *'  round  the  Scroby  Sand  into  Yarmouth  Roads,  where 
the  "  Aberdeen  *'  was  brought  to  an  anchor  about  2  p.m. 

r>.  Throughout  the  services  the  tugs  and  those  on  board  them  incurred  no  danger 
and  had  no  difficulty  in  performing  the  said  services,  which  were  of  a  very  ordinary 
character. 

6.  The  "Aberdeen**  was  not  in  any  immediate  danger,  and  she  merely  required 
towage  services,  which  were  easily  obtainable  in  her  situation,  and  those  on  board  were 
never  in  danger. 

7.  The  defendants  bring  into  Court  the  sum  of  500Z.,  and  say  that  sum  is  sufficient 
to  satisfy  all  claims  of  the  plaintiff  in  respect  of  the  services  in  question. 


64.  Defence  in  Saltage  Suit^  co7\fe»si7tg  the  Facts  stated  in  the  Claim. 

The  defendants  admit  the  facts  as  pleaded  in  the  statement  of  claim,  and  humbly 
submit  to  the  judgment  of  this  honourable  Court  thereon. 


X.    DISTRIBUTION  OF  SALVAGE, 

65.  Indorsement  on  Writ, 

The  plaintiff,  as  master  [or  as  the  case  may  he]  of  the  ship  "  Dione,**  claims  against 
the  owners  of  the  "  Dione  '  an  equitable  proportion  of  the  salvage  reward  received 
by  them  in  respect  of  the  salvage  services  rendered  by  the  "  Dione  *'  to  the  ship 

••  Constantine,**  her  cargo  and  freight,  on  the day  of ,  19 — ,  in  the  North  Sea 

off  the  Doggerbank  [or  as  the  case  may  be]. 


66.  Statement  of  Claim. 


1.  The  ilefendant  is,  and  at  the  time  of  the  rendering  of  the  services  hereinafter 
mentioned  was,  the  registered  owner  of  the  screw  steamer  the  "  Radnorshire,**  and  the 
plaintiff  at  such  time  was  chief  officer  of  the  said  vessel. 

2.  On  Sunday,  the day  of  June,  18 — ,  the  "  Radnorshire  **  was  proceeding  on 

a  voyage  from  Japan  to  England.  The  master  of  the  "Radnorshire**  had  for  a 
considerable  time  theretofore  become  incapacitated  for  his  duties  through  mental  ill- 
ness, and  his  duties  devolved  upon  and  were  discharged  by  the  plaintiff,  who  assumed 
the  command  of  the  ship. 

3.  At  the  date  of  the  preceding  paragraph  mentioned,  and  while  the  plaintiff  was 
so  in  command,  the  "Radnorshire**  fell  in  with  the  screw  steamer  "Victoria,** 
of  Liverpool,  and  outward  bound  to  Manilla  with  passengers  and  a  large  general 
cargo. 

4.  The  "Victoria**  was  first  observed  at  night  by  the  "Radnorshire,**  about  four 
or  five  hundred  miles  south  of  Aden,  burning  signals  of  distress,  with  the  shaft  of 
her  screw  and  stern  pipe  broken  and  unable  to  make  use  of  steam  poWer.  The 
"  Victoria  **  was  also  making  water  in  consequence  of  the  accident  to  her  stem  pipe, 
and  was  otherwise  in  great  distress  and  danger. 

5.  The  "  Radnorshire  **  came  to  the  assistance  of  the  "  Victoria,**  about  8  p.m.  on  the 
evening  of  the  Sunday  above  mentioned,  and  after  many  and  repeated  attempts  to  get 
hawsers  passed  between  the  two  ships,  succeeded  in  towing  the  "  Victoria*'  to  a  place 
of  safety  at  Aden,  the  services  extending  from  about  8  p.m.  on  the  Sunday  aforesaid 
until  the  following  Wednesday  at  noon. 

6.  The  "Radnorshire**  then  proceeded  on  her  voyage  to  England,  and  after  her 
arrival  in  England  the  amoimt  to  be  paid  by  the  owners  of  the  "  Victoria  '*  to  the 
defendant  as  owner  of  the  "Radnorshire*'  for  the  salvage  services  rendered  was 
submitted  to  arbitration,  and  the  owners  of  the  "  Victoria  **  under  the  award  of  the 
arbitrator  have  paid  a  large  sum  of  money  to  the  defendant  as  owner  of  the  "  Rad- 
norshire **  for  the  services  so  rendered.  The  amount  so  paid  is  believed  to  be  3,000/., 
but  the  defendant  and  his  solicitor  have  refused  to  allow  the  plaintiff  or  his  solicitor 
to  see  the  said  award. 

7.  The  defendant  has  tendered  to  the  plaintiff  the  sum  of  32/.  10«.,  which  the  plaintiff 
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has  rejected  as  being  wholly  inequitable  and  insufficient,  and  the  defendant  refuse  to 
pay  any  greater  sum  to  the  plaintiff. 
The  plaintiff  claims — 
That  an  equitable  proportion  of  the  amount  awarded  as  aforesaid,  be  paid  to 
the  plaintiff. 


67.  Statement  In  a  Defence  of  an  Agreement  within  tits  M.  S,A>  Act,  1894,  s.  156  (//). 

By  the  terms  of  the  agreement  made  between  the  plaintiff  and  the  defendants  at 
the  time  that  the  plaintiffs  entered  into  the  service  of  the  defendants  on  board  the  said 
steam  tug,  the  said  steam  tug  was  from  time  to  time  to  be  employed  on  salvage  service, 
and  it  was  then  stipulated  and  agreed  that  the  plaintiff  should  not  be  entitled  to 
participate  in  any  sums  which  might  be  paid  to  the  defendants  in  respect  of  salvage 
services  rendered  by  the  said  steam  tug.  and  the  plaintiffs  abandoned  all  right  that 
they  otherwise  might  have  or  obtain  in  the  nature  of  salvage. 


68.  Form  of  Claim  claiming  that  the  Salvage  Money  he  brought  into  Court. 

The  plaintiffs  claim  that  this  Ck)urt  require  the  said  A.  B.,  C.  D.,  and  E.  F.  to  state 
upon  oath  what  sums  they  have  received  from  the  owners  of  the  **  Mary,"  or  her  cargo, 
or  from  any  person  acting  on  their  behalf,  as  reward  for  the  salvage  services  rendered 
by  the  "  Powerful  "  and  her  crew  as  aforesaid,  and  to  pay  the  same  int«  Court.  The 
plaintiffs  further  claim  that  the  Court  order  an  equitable  proportion  thereof  to  be  paid 
to  the  plaintiffs,  and  that  the  defendants  be  condemned  in  the  costs  of  these  pro- 
ceedings. 


XI.  TOWAGE. 

69.  Indorsement  on  Writ. 


The  plaintifb,  as  owners  of  the  ship  "  Mary,"  claim  against  the  ship  "  Jane  *'  the  sum 

of  £ — : —  for  towage  service  rendered  by  the  said  ship  "  Jane  "  on  the day  of 

,  18 — ,  at  or  near ,  and  for  costs. 


70.  Affidavit  t^  Lead  Warrant  (0- 


I,  A.  B.,  of ,  in  the  county  of ,  make  oath  and  say  as  follows : — 

1.  On  the  day  of B.  F.,  the  then  master  of  the  barque  or  vessel  " ,*' 

the  same  then  being  off ,  engaged  the  steam  tug  " ,"  of ,  belonging  to 

,  and  of  which  1  am  master  [or  owner],  to  tow  the  said  barque  or  vessel  from 

to ,  and  afterwards  to  attend  upon  the  said  barque  or  vessel.    The  said  steam  tug 

did  accordingly  tow  the  said  vessel  from  to aforesaid,  and  did  attend  upon 

her  there. 

2.  For  such  services  so  rendered  by  the  said  steam  tug  to  the  said  barque  or  vessel 
there  is  due  and  owing  the  sum  of  £ . 

3.  I  have  applied  to  the  said  owners  of  the  said  barque  and  to  the  said  master  for 

payment  of  the  said  sum  of  £ so  due  as  aforesaid,  but  they  have  refused  and 

decline  to  pay  the  same,  and  the  aid  and  process  of  this  honourable  Court  are  necessary 
for  the  purpose  of  obtaining  payment  thereof. 

(70  See  Ttte  Pride  of  Canada,  Br.  &  L.      as  far  as  pleadings.    A  form  of  statement 
208,  decided  under  the  M.  S.  Act,  1862.  of  claim  may  be  framed  from  this  affi- 

(0  Very  few  actions  of  towage  proceed      davit. 
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XII.  NECESSARIES. 

71.  Indorgement  of  Writ. 

The  plamtifb  claim  against  the  ship  "  Riga"  [or  if  the  suit  ift  in  personam^  against 

the  owners  of  the  "  Riga  "]  the  sum  of  £ ,  for  necessaries  supplied  [or  repairs  done, 

&c.,  as  the  case  may  be]  to  the  Norwegian  [or  as  the  case  may  be,  stating  the  nation- 
ality of  the  vessel]  ship  "  Riga,"  at  the  port  of  ,  and  for  costs. 


A0AIN8T  A  FoRBiGK  Ship,  undbb  Stat.  3  &  4  Vict.  c.  65,  s.  6. 

72.  Affidavit  to  Lead  Warrant. 

I,  A.  B.,  of  ,  in  the  county  of ,  make  oath  and  say  as  follows  : — 

1.  In  the  month  of ,  186 — ,  I,  by  the  order  and  direction  of  E.  F.,  the  master  of 

the  Spanish  (A)  barque  or  vessel ,  when  lying  in  the  port  of ,  and  in  need  of 

repairs,  effected  or  caused  to  be  effected  certain  necessary  repairs  thereto  [or  supplied 

her  with  sails  of  which  she  stood  in  need],  amounting  in  value  to  the  sum  of  £ ,  or 

thereabouts. 

2.  No  part  of  the  said  sum  has  been  paid  to  me,  notwithstanding  I  have  made 
several  applications  to  the  said  master  [or  to  the  owner]  of  the  said  ve^el  for  payment 
thereof,  and  the  aid  and  process  of  the  High  Court  of  Admiralty  are .  therefore 
necessary  to  enable  me  to  obtain  payment  thereof. 


Or,  for  Paragraph  1  in  the  preceding  Form,  substUiUe: 

In  the  month  of ,  the  Spanish  barque  or  vessel ,  whereof  E.  F.  then  was 

master,  was  brought  into  the  port  of in  distress.     At  the  request  of  the  said 

master,  and  by  his  order  and  directions,  I  advanced  several  sums  of  money  for  the 
necessary  expenses  of  himself  and  crew,  and  made  several  other  necessary  advances 
and  paymentis,  amounting  in  the  whole  to  the  sum  of  £ . 


73.  A  Sfiorter  Form  of  Affidavit 


I, ,  of ,  make  oath  and  say  that  I  lately  supplied  certain  necessaries  to  the 

amount  of  £ to  the  French  brig  or  vessel ,  then  lying  at ,  and  that  I  am 

unable  to  obtain  payment  of  the  said  sum  without  the  aid  of  this  Court. 


74.  Statement  of  Claim  in  an  Action  for  Necessaries  supplied  to  a  Foreign  Ship  where 

the  Plaintiff  claimed  a  Possessory  Lien, 


**  Immacolata  Concezioue." 

1.  The  plaintiff  is  a  shipwright  carrying  on  business  at  Millwall  Dock,  Millwall,  in 
the  County  of  Middlesex. 

2.  In  the  month  of  March,  18 — ,  whilst  the  French  steamship  *' Immacolata 
Concezione"  was  in  the  river  Thames,  the  plaintiff  received  orders  from  her 
owners  to  supply  her  with  certain  necessary  articles  and  to  take  her  into  his  graving 
dock  for  alterations  and  repairs,  and  on  the  1st  of  April  the  said  vessel  was  acoordiugly 
taken  into  the  plaintiff's  dock. 

3.  The  plaintiff  then,  and  from  time  to  time  afterwards,  having  received  orders  from 
her  owners,  supplied  the  necessaries  required,  including  among  other  things  a  new 
main  top-mast  and  new  cargo  booms,  and  did  certain  necessary  repairs  and  made 
various  alterations  in  the  ship's  bull,  fittings,  masts,  yards,  and  furniture,  as  directed  by 
the  owners  and  by  their  agents  in  that  behalf. 

(h)  In   an  action  of   necessaries,   the      against  should  be  stated  in  the  affidavit, 
national  character  of  the  vessel  proceeded 
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4.  The  plaintiff,  daring  the  months  of  May  and  June,  18 — ,  made  freqaent  applica- 
tions to  the  owners  of  the  said  ship  for  part  payment  on  aocoimt  of  materials  and 
labour  then  already  supplied  and  employed.  Bat  the  owners,  who  had  agreed  to  make 
such  payments,  neglected  to  do  so,  and  on  the  24th  of  June,  IB—,  the  plaintiff  was 
compelled  to  discontinue  the  said  alterations  and  repairs  in  consequence  of  such  n^lect. 

5.  During  all  the  above-mentioned  periods  the  ship  remained  in  the  plaintiff's  dock, 
and  she  continued  to  remain  there  till  the  9th  of  October,  IS—,  when  under  an  order 
dated  the  25th  of  September,  and  made  by  this  Court  in  this  action  withoat  prejudice 
to  the  plaintiff*s  lien,  she  was  removed  by  the  marshal  from  the  plaintiffs  dock  to  the 
MiUwall  Docks. 

6.  There  is  due  to  the  plaintiff  in  respect  of  such  repairs,  equipments,  alterations,  and 
necessaries  supplied  as  s^oresaid  the  sum  of  1,570Z.  ld«.  S^. 

7.  The  said  sum  of  money  is  still  unpaid  and  owing  to  the  plaintiff. 

8.  At  the  time  of  the  institution  of  this  action  the  said  ship  was  under  the  arrest  of 
this  Division  of  the  High  Court  of  Justice  in  an  action,  18 — ,  S.,  No.  4189. 

The  plaintiff  claims  as  follows  : — 

1.  Judgment  against  the  defendants  and  the  said  ship,  her  tackle,  apparel,  and 

furniture,  for  the  said  sum  of  1,5 70Z.  10«.  3<f.,  and  for  the  costs  of  this  action. 

2.  If  necessary,  a  sale  of  the  said  ship,  her  tackle,  apparel,  and  furniture. 


75.  Defence  to  the  abore. 


Of  the  mortgagees  L'Armement  Compagnie  Nationale  d* Assurances  as  interveners. 

1.  The  above-mentioned  interveners,  who  are  unpaid  mortgagees  of  the  "  Immaoolata 
Concezione,'*  deny  that  the  plaintiff  received  orders  from  the  owners  of  the  said  ship 
to  supply  her  with  certain  necessary  articles  and  to  take  her  into  his  graving  dock  for 
alterations  and  repairs  as  alleged  in  paragraph  1  of  the  statement  of  claim. 

2.  The  said  interveners  deny  the  idlegations  made  and  contained  in  paragraph  3  of 
the  statement  of  claim.  They  say  further,  that  if  the  plaintiff  did  supply  any  materials 
or  did  execute  any  work  as  idleged  in  the  said  paragraph,  such  work  was  not  necessary 
work,  and  sach  materials  were  not  necessary  materials,  within  the  meaning  of  the 
5th  section  of  the  Admiralty  Act  of  1861,  and  were  not  supplied  in  such  circumstances 
as  to  render  the  owners  of  the  said  ship  liable  to  pay  for  the  same. 

3.  The  said  interveners  have  no  knowledge  of  the  matters  alleged  in  paragraph  5  of 
the  statement  of  claim,  and  require  the  plaintiff  to  prove  the  same. 

4.  The  said  interveners  deny  that  there  is  due  and  owing  by  the  above-named 
defendants  to  the  plaintiff  the  sum  of  1,5702.  10<.  3<2.,  or  any  part  thereof,  and  the  said 
interveners  deny  that  there  was  even  any  contract  between  the  plaintiff  and  defendants 
to  pay  any  rent  for  the  said  dock,  and  they  deny  that  there  is  aue  and  owing  from  the 
defendants  to  the  plaintiff  in  respect  of  such  alleged  rent  the  sum  of  696/.  or  any  other 
sum. 


76.  Another  Form  of  Statement  of  Claim  againitt  a  Foreign  Ship, 

"  Mecca,"  [1896]  P.  95  ;   [1897]  P.  286. 

Statement  of  Claim. 

1.  The  plaintiffs,  Cory  Brothers  &  Co.,  Limited,  are  coal  merchants,  carrying  on 
business  in  the  City  of  London  and  at  Alexandria  and  Port  Said,  and  the  plaintiff 
Antonio  Legembre  is  likewise  a  coal  merchant,  carrying  on  business  at  Algiers. 

2.  In  or  about  the  month  of  March,  1894,  the  steam-ship  "  Mecca,"  belonging  to  the 
port  of  in  Turkey,  being  at  Alexandria,  and  afterwards  at  Port  Said,  the 
plaintiffs,  Cory  Brothers  &  Co.,  Limited,  at  the  request  of  her  owners  and  master, 
supplied  her  with  coals  at  both  places  necessary  to  enable  her  to  proceed  on  her  voyage, 
and  also  at  Port  Said  advanced  the  sum  necessary  for  the  payment  of  her  Sues  Canal 
dues.  The  sums  of  176L  5m.  Od.  and  1941.  St.  Od.  are  now  due  and  owing  to  the  said 
plaintiffs  in  respect  of  the  said  coals  at  Alexandria,  and  of  the  said  coals  and  advance 
at  Port  Said. 

3.  On  the  supply  of  the  said  coals  at  Alexandria  the  said  plaintiffs  received  from 
W.  G.  Crockhart,  the  master  of  the  said  steara-ship  "  Mecca,"  a  bill  of  exchange,  dated 
Alexandria,  March  6th,  1894,  drawn  by  him  upon  Constanti  A.  Theodoridi,  of  Constanti- 
nople, for  the  said  sum  of  176/.  5*.  Od.  payable  at  thirty  days  after  sight. 

4.  On  the  supply  of  the  said  coals  and  the  making  of  the  said  advance  at  Port  Said, 
the  said  plaintiffs  receivetl  from  the  said  W.  G.  Crockhart  a  bill  of  exchange  dated 
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Port  Said,  March  10th,  1894,  drawn  by  him  upon  the  Hamidieh  Steamship  Company, 
Limited,  at  Constantinople,  for  the  said  sum  of  I9il.  Ss.  Od,  payable  at  thirty  days 
after  sight. 

5.  The  said  bills  having  been  duly  accepted  were  respectively  on  the  26th  and  27th  of 
April,  1894,  duly  presented  for  payment,  but  were  dishonoured.  The  said  bills  were 
then  duly  protested,  and  due  notice  of  dishonour  given,  and  notarial  charges  incurred  and 
paid  in  each  case  to  the  amounts  of  I7s.  and  15«.  respectively. 

6.  In  or  about  the  month  of  August,  1894,  the  said  steam-ship  being  at  Algiers,  the 
plaintiff,  Antonio  Legembre,  at  the  request  of  her  owners  and  master  in  that  behalf, 
supplied  her  with  coeds  necessary  to  enable  her  to  proceed  Qn  her  voyage,  in  respect  of 
which  the  sum  of  lOil.  4jf.  6d.  is  now  due  and  owing  to  the  said  plaintiffs. 

7.  On  the  supply  of  the  said  coals  the  said  plainti^  received  from  the  said  W.  G-. 
Crockhart  a  bill  of  exchange  dated  Algiers,  August  28th,  1894,  drawn  by  him  upon  the 
Hamidieh  Steam-ship  Company,  Limited,  for  the  said  sum  of  101/.  4«.  Qd,  payable  at 
thirty  days  after  sight.  The  said  bill  having  been  in  the  month  of  September,  1894, 
dishonoured  by  non-acceptance  was  duly  protested  and  due  notice  of  dishonour  given, 
and  II,  IbJf.  notarial  charges  incurred  and  paid. 

8.  The  said  coals  were  in  every  case  supplied  and  the  said  advance  was  made  upon 
the  credit  of  the  said  steam-ship,  as  well  as  upon  the  credit  of  her  master,  the  said  W.  G. 
('rockhart 

The  plaintiffs  claim — 

1.  That  the  Court  pronounce  for  the  said  simis  of  177/.  2m,  Od,,  195/.  3#.  Od,,  and 

102/.  \9s,  6//.,  with  interest  thereon  at  5  per  cent,  per  annum  from  the  26th 
of  April,  27th  of  April,  and  28th  of  August,  1894,  respectively,  until  judgment. 

2.  Alternatively  a  reference  to  the  registrar  and  merchants  to  assess  the  amounts 

due  to  the  plaintiflb. 

3.  That  the  *'  Mecca  "  and  her  bail  be  condemned  in  the  amounts  found  due  to 

the  plaintifb  and  in  the  costs  of  this  suit. 


76a.  Defence  to  the  above. 
The  defendants  say — 

1.  That  they  admit  paragraph  1  of  the  statement  of  claim,  but  they  deny  that  they 
are  indebted  to  the  plaintiffs  or  either  of  them  in  the  amounts  claimed,  or  in  any  other 
sum  or  sums,  and,  save  as  hereinafter  appears,  deny  all  the  allegations  in  the  statement 
of  claim. 

2.  The  plaintiffs  have  commenced  an  action  in  the  Queen*s  Bench  Division  of  the 
High  Court  of  Justice  against  William  Gordon  Crockhart,  the  master  of  the  said  vessel, 
the  person  referred  to  in  the  statement  of  claim,  to  recover  the  precise  sums  of  money 
in  respect  of  three  bills  of  exchange  drawn  by  him  that  are  claimed  in  this  action ; 
such  action  is  intituled  1894,  C,  No.  3472. 

3.  In  the  said  action  in  the  Queen's  Bench  Division  the  plaintiff  A.  L^embre  has 
recovered  and  received  the  sum  of  102/.  1 9x.  6//.  which  he  claims  in  this  action.  The 
defendants,  whilst  denying  that  they  are  indebted  to  the  said  plaintiffs  Cory  Brothers 
&.  Co.,  Limited,  in  any  amount,  have  in  the  said  Queen's  Bench  action  already  paid 
into  Court  on  behalf  of  their  servant  the  said  W.  G.  Crockhart  the  sum  of  99/.  6«.  2d,, 
together  with  the  sum  of  5/.  for  interest  and  charges,  and  say  those  amounts  are 
sufKcient  to  satisfy  the  amount  claimed  by  the  said  plaintifb  of  them  in  this  action. 

4.  In  further  answer  to  the  claim  of  the  plaintiffs  Cory  Brothers  &  Co.,  Limited, 
the  defendants  say  that  on  the  13th  August  and  on  October  20th,  1894,  they  or  their 
agents  paid  to  the  plain tifb  the  respective  sums  of  900/.  and  33/.,  and  that  part  of  the 
said  933/.  so  paid  them  was  in  respect  of  the  whole  amounts  sought  to  be  recovered  by 
the  said  plaintiff  in  this  action. 


British  Ship,  ukdeb  Admiralty  Court  Act,  1861,  s.  5. 

77.  J^ffidarit  to  Lead  Warrant. 

I,  A.  B.,  of ,  make  oath  and  say  as  follows  : — 

1.  In  the  month  of ,  186 — ,  I,  by  the  order  and  direction  of  E.  F.,  the  master 

[or ,  the  owner]  of  the  British  ship  or  vessel ,  belonging  to  the  port  of , 

then  lying  in  the  port  of ,  and  in  need  of  repairs,  effected  or  caused  to  be  effected 

certain  necessary  repairs  thereunto,  amounting  in  value  to  the  sum  of  /.,  or 

thereabouts. 

2.  (/)  I  am  informed  and  verily  believe  that  no  owner  or  part-owner  of  the  said  ship 
or  vessel  is  [&r  was]  domiciled  in  England  or  Wales. 

(/)  This  paragraph  is   not    necessary,      Court  that  an  owner  or  part-owner  was 
although  frequently  inserted,  for  by  the      domiciled  in  England  or  Wales. 
Act  it  is  for  the  defendant  to  satisfy  the 

a.p.  42 
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3.  No  part  of  the  said  sum  has  been  paid  to  me,  notwithstanding  I  have  made 
several  applications  to  the  said  master  [or  to  the  owner  of  the  said  vessel]  for  payment 
thereof,  and  the  aid  and  process  of  the  Court  are  necessary  to  enable  me  to  obtain 
payment  thereof. 

78.  Shorter  Form  of  AffidarU  to  Lead  Warrant. 

1, ,  of ,  make  oath  and  say  that  I  lately  supplied  certain  necessaries  to  the 

vessel ,  of  the  port  of ,  then  lying  at  ,  and  that  I  am  unable  to  obtain 

payment  for  the  same  without  the  assistance  of  this  Court. 


79.  Another  J'hrm  of  State »t^ tit  of  Claim. 
"Troubadour"  (w). 

1.  The  plaintiff  carries  on  business  as  an  engineer  and  boiler-maker  at  Liverpool,  in 
the  county  of  Lancaster. 

2.  In  the  months  of  February  and  March.  18 — ,  the  steam-ship  "Troubadour^ 
belonging  to  the  port  of  Wexford,  in  Ireland,  and  which  was  then  plying  between 
Liverpool  and  Dublin,  was  lying  at  the  port  of  Liverpool,  in  need  of  repairs  to  her 
boilers  and  machinery,  which  it  was  necessary  should  be  done  in  order  to  enable  her 
to  ply  between  the  said  ports  and  perform  her  voyages. 

3.  By  the  order  and  direction  of  one  R.^  the  then  master  of  the  said  steam-ship,  the 
plaintiff  at  the  said  port  of  Liverpool  effected  certain  necessary  repairs  to  the  said 
Doilers  and  machineiy  of  the  said  steam-ship,  and  there  is  now  due  and  owing  to  the 
plaintiff  in  respect  of  the  said  necessary  repairs  the  sum  of  76Z.  16f.  11^. 

4.  The  said  repairs  were  done  by  the  plaintiff  upon  the  credit  of  the  said  steam -ship 
or  vessel,  and  not  on  the  personal  credit  of  the  said  master. 

The  plaintiff  claims  that  this  Court  do  pronounce  the  said  sum  of  76Z.  Iojt.  11  |^. 
to  be  due  to  the  plaintiff,  subject  if  necessary  to  a  reference  to  the  registrar 
assisted  by  merchants,  and  do  condemn  the  defendant  and  his  bail  therein,  and 
in  the  costs  of  this  suit. 


80.  Befenoe  in  th^  same  Ca*e. 


1.  On  or  about  the  2oth  of  April,  18 — ,  the  "Troubadour,"  the  ship  in  the  said 
statement  of  claim  mentioned,  with  her  boats,  guns,  ammunition,  small  arms,  and 
appurtenances,  was  mortgaged  by  her  owners  to  one  G.  S.,  to  secure  the  repayment  by 
them  to  him  of  the  sum  of  5,500i.  and  interest  thereon,  and  the  said  mortgage  was  on 
or  about  the  6th  clay  of  May.  18 — ,  duly  registeretl  according  to  the  provisions  of  the 
M.  S.  Act,  1894. 

2.  Afterwards,  to  wit,  on  or  about  the  2nd  day  of  December,  18 — ,  certain  persons 
who  had  by  virtue  of  certain  transfers  of  the  said  mortgage  become  and  then  were  the 
registered  transferees  of  such  mortgage,  to  wit,  H.  A.  C.,  J.  B.,  and  A.  C,  did,  in  con- 
sideration of  the  sum  of  4,6402.  16«.  10^.  then  paid  to  them  by  the  defendants,  transfer 
to  him  the  aforesaid  mortgage  of  the  said  ship,  and  such  last-mentioned  transfer  was 
on  or  about  the  16th  day  of  December,  18 — ,  duly  registered,  and  a  memorandum 
thereof  duly  recorded  on  the  instrument  of  transfer  according  to  the  provisions  of  the 
M.  S.  Act,  1894  ;  and  since  then  and  up  to  the  present  time  the  said  mortgage  of  the 
said  ship  has  been  and  is  vested  in  the  defendant,  and  in  respect  of  such  mortgage 
there  remains  wholly  due  and  unpaid  to  the  defendant  the  sum  of  4,640/.  16«.  lOd.  and 
interest  thereon,  for  which  the  defendant  holds  the  said  mortgage  as  a  security. 

3.  The  several  averments  contained  in  the  2nd,  3rd,  and  4th  articles  of  the  said 
statement  of  claim  are  untrue. 

4.  The  value  of  the  "  Troubadour  "  is  far  less  than  the  sum  for  which  the  defendant 
holds  the  mortgage  of  the  said  ship  as  security  as  before  mentioned. 

5.  The  owners  or  some  part-owner  of  the  "Troubadour"  were  or  was  at  the 
time  of  the  institution  of  this  suit  domiciled  in  England  or  Wales,  and  at  such 
time  as  aforesaid  neither  the  ship  nor  the  proceeds  thereof  were  under  the  arrest  of 
the  Court. 

6.  Even  if  all  the  averments  contained  in  the  said  statement  of  claim  be  tnie,  which 
the  defendant  denies,  the  defendant  submits  that  under  the  cireumstances  mentioned 
in  the  Ist  and  2nd  articles  of  this  defence  the  defendant's  claim  as  transferee  of  the 
said  mortgage  has  priority  over  the  alleged  claim  of  the  plaintiff,  and  precludes  the 
plaintiff  from  having  such  claim  satisfied  out  of  the  said  ship. 

{m)  See  L.  B.  1  A.  &  E.  302. 
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Under  Admibaltt  Court  Act,  1861,  s.  4  {n), 
81.  J^ffidavit  to  Lead  Warrant, 
I, ,  of ,  make  oath  and  say  that  I  have  a  claim  against  the  vessel 


which  is  [or  the  proceeds  whereof  arej  now  under  arrest  of  this  Court,  for  the  building 
]^&r  equipping,  or  repairing]  of  the  said  vessel,  and  1  am  unable  to  obtain  a  settlement 
of  my  said  cEiim  without  the  assistance  of  this  Court. 


82.  Statement  of  Claim. 
"  Troubadour  "  (o). 


1.  The  plaintiff  carry  on  business  at  the  port  of  Liverpool,  in  the  county  of 
Lancaster,  as  shipwrights,  under  the  style  or  firm  of  M.,  McD.  &  Co. 

2.  In  the  months  of  December,  18 — ,  and  January,  February,  and  March,  18 — ,  the 
plaintiflb  as  such  shipwrights  at  the  said  port  of  Liverpool  effected  certain  necessary 
repairs  to  the  steam-ship  or  vessel "  Troubadour,"  belonging  to  the  port  of  Wexford, 
in  Ireland,  by  the  order  and  direction  of  R.,  the  then  master  of  the  said  steam-ship 
or  vesseL 

3.  The  value  of  the  said  repairs  amounted  to  the  sum  of  109/.  8#.  8^.,  and  the  said 
sum  is  now  due  and  owing  to  the  plaintiffs  in  respect  of  the  said  repairs. 

4.  The  said  repairs  were  done  by  the  plainti&  upon  the  credit  of  the  said  steam-ship 
or  vessel,  and  not  on  the  personal  credit  of  the  said  master. 

5.  At  the  time  of  the  institution  of  this  cause  the  said  steam-ship  or  vessel  was 
under  arrest  of  this  honourable  Court. 

The  plainti&  claim — 

1.  That  the  Court  pronounce  for  the  said  sum  of  109/.  9#.  8rf. 

2.  Condemnation  of  the  defendant  and  his  bail  in  the  said  sum. 


XIII.  WAGES. 

83.  Ifidorsement  on  Writ. 
Seamen  s  claim. 
The  plaintiffs  as  seamen  on  board  the  ship  "  Mary '"  claim  against  the  ship  "  Jane  " 

and  her  freight  the  sum  of 1,  for  wages  due  to  them  as  follows,  and  for  costs. 

To  A.  B.,  the  mate,  30/.  for  two  months'  wages  from  the day  of . 

To  C.  D.,  able  seaman, /.,  Ac. 

Magter'g  claim. 

The  plaintiff  claims  against  the  ship  *'  Jane"  and  her  freight  the  sum  of  1,  for 

his  wages  and  disbursements  as  master  of  the  ship  ••  Mary,"  and  for  costs. 


84.  A^ffidatlt  to  Lead  Warrafit, 


1   ,  of  ,  make  oath  and    say  that  1   have  a  claim  against  the   [state 

nationality  Q>)]  vessel for  wages  lately  earned  by  me  on  board  thereof  as  [eapa^ity']^ 

[and  for  disbursements  made  by  me  on  account  of  the  said  vessel]  ;  and  that  the  aid 
of  this  Court  is  necessary  to  enable  me  to  obtain  a  settlement  of  the  said  claim. 

[If  a  foreign  ihip^  a  iwti^e  of  the  instittttian  of  the  cause  mutt  be  sent  to  the  consul^ 
aim  a  cojyy  of  such  notice  he  annexed  to  the  affidadt  {q).     See  form  below. 


Sir, 


85.  Xotice  to  Onvsul  of  Institution  of  Suit  against  a  Foreign  tShip, 

The  Spanish  ship  or  vessel  **  Beloz." 

,  muster. 


We  have  to  inform  you    that    we    have  this  day  instituted   proceedings 
in   the  Probate,   Divorce,  and  Admiralty  Division  (Admiralty)  of  the  High   Court 

(«)  Form   79,  supra,    can  be    readily  (/;)  In  an  action  of  wages  the  national 

adapted  to  a  claim  under  this  section  by  character  of  the  vessel  proceeded  against 

the  insertion  of  a  statement  that  the  ship,  must  be    stated   in  the    affidavit.      See 

or  the  proceeds  thereof,  are  under  arrest  supra,  p.  212. 

of  the  Court.  (^)  R.  S.  C,  1883,  Order  V.,  rule  16  (38). 

00  See  L.  R.  1  A.  &  E.  302. 
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of  Justice  against  the  abore-named  ship  or  vessel  "  Belos/'  to  enforce  payment 

of  wages  due  to ,  ordinary  seaman  on  board  the  said  ship  or  vessel  on  her  late 

voyage  to . 

We  are,  Sir, 

Your  obedient  servants, 


Agents  for 


To  the  Hon. ,  Solicitor  for  the  above-named 

Consul-General  of  Spain. 


86.  Affidavit  to  Lead  Warrant  by  a  Seaman  helonging  to  a  Home  Trade  Ship  entitM  to 
claim  Ten  Dayi  Double  Pay  under  the  Merchant  Shipping  Act,  1894,  #.  13r>. 

I,  A.  B.,  of ,  in  the  county  of ,  mariner,  make  oath  and  say  as  follows  : — 

1.  On   the  day  of  -^ ,  18 — ,   E.    F.,  master  of  the   above-named   British 

vessel,  then  lying  at  ,  engaged  me  to  act  as  on  board  thereof,  at  wages 

after  the  rate  of  £ sterling  per  month,  on  a  voyage  to ,  and  thence  to  a  port  of 

discbarge  or  to  the  port  of ,  in  the  United  Kingdom  :  and  on  the  said day 

of ,  18 — ,  I  accordingly  joined  the  said  vessel  in  the  capacity  and  at  the  wages 

aforesaid,  and  duly  performed   my  duty  on  the  said   voyage,  and   was   dischar^ 

from  the  said  vessel  at aforesaid,  on  the day  of ,  18 — ,  where  the  said 

vessel  now  is. 

2.  There  is  now  due  and  owing  to  me  for  my  services  as  such  as  aforesaid  the 

sum  of  & ,  together  with  the  sum  of  £ ,  being  ten  days'  double  pay  under  the 

provisions  of  the  Merchant  Shipping  Act,  1894,  section  135,  making  together  the  itnm 
of  £ ,  as  set  forth  in  the  following  schedule. 

8.  I  hare  made  application  to  the  said  master  of  the  said  vessel  for  payment  of  the 
said  wages  so  due  to  me  as  afoi'esaid.  but  he  has  refused  and  declines  to  pay  the  same, 
and  the  aid  and  procea**  of  the  High  Court  of  Admiralty  are  tlierefore  necessary  to 
enable  me  to  obtain  payment  thereof. 


87.  Tlie  lihCy  by   Two  Foreign  Seamen  claiming   SubntiMtence-money    and   Damaget^ 

<Jr.(r). 

We,  I.  G.  and  J.  U.,  both  of  Liverpool,  in  the  county  of  Lancaster,  late  mariners 
on  bcMird  the  above-named  vessel,  being  severally  sworn,  make  oath  and  say  : — 
And  first,  I,  the  said  1.  G.,  for  myself  say  : — 

1.  That  on  or  about  the  8th  day  of  September,  1864,  the  Mexican  barque 
'*  Tamaulipas,'*  being  in  the  port  of  Matamoras,  in  the  empire  of  Mexico,  and 
designed  on  a  voyage  thence  to  Liverpool  and  back  again  to  Matamoras  aforesaid,  or 
any  port  in  Mexico,  her  then  master,  D..  hired  me,  the  said  L  G.,  to  serve  as  chief 
mate  during  the  said  voyage,  at  the  wages  of  40  Mexican  dollars  per  month  ;  and  on  the 
said  8th  day  of  September,  1864,  I  entered  on  board  and  into  the  service  of  the  said 
barque  in  the  capacity  and  at  the  monthly  wages  aforesaid. 

2.  That  on  or  about  the  17th  day  of  December,  1864,  the  said  barque,  with  me  od 
boai-d  thereof,  sailed  from  Matamoras  aforesaid  with  a  cargo  of  cotton  on  the  voyage 
aforesaid,  but  being  short  of  ballast  and  provisions,  put  into  the  port  of  Havana  for 
the  purpose  of  obtaining  the  same. 

And  1,  the  said  J.  U.,  for  myself  say : —  , 

8.  That  on  the  9th  day  of  January,  1865,  the  above-named  barque  or  vessel  then 
being  at  Havana,  lier  said  master  hired  me,  the  said  J.  U.,  to  serve  as  second  mate  on  a 
voyage  from  Havana  to  Liverpool  aforesaid,  and  thence  to  Matamoras,  or  any  other 
port  in  Mexico,  at  the  wages  of  25  Mexican  dollars  per  month  ;  and  accordingly  on  the 
said  9th  day  of  January,  1865,  I  entered  on  boara  and  into  the  service  of  the  said 
barque  in  the  capacity  and  at  the  monthly  wages  aforesaid. 
And  we,  the  said  L  G.  and  J.  U.,  severadly  say  : — 

4.  That  on  or  about  the  17th  day  of  January,  1865,  the  said  barque  sailed  from 
Havana  for  Liverpool  with  us  on  board,  and  arrived  at  Liverpool  aforesaid  on  or 
about  the  4th  day  of  March,  1865,  and  was  taken  into  the  Albert  Dock  there,  where 

(r)  It  will  often  be  found  advisable  to      to  lead  the  warrant,  which  will  then 
set  out  the  claim  at  length  in  the  affidavit      as  proof  of  the  claim. 
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she  discharged  her  cargo,  and  was  afterwards,  on  or  about  the  16th  day  of  March,  1865, 
I'emov^  into  the  Salthouse  Dock,  in  the  port  of  Lirerpool  aforesaid. 

5.  That  on  or  about  the  12th  day  of  March,  1865,  the  crew  of  the  said  barque, 
except  us,  the  said  I.  G.  and  J.  U.,  were  discharged,  and  on  or  about  the  23rd  day  of 
March,  1865,  the  said  master  came  on  board  and  informed  us,  the  said  I.  G.  and  J.  U., 
that  he  had  been  discharged,  and  that  we  were  required  at  the  office  of  Mr.  Meek,  the 
consignee  of  the  said  vessel. 

6.  We  accordingly  went  to  the  office  of  the  said  Mr.  Meek,  and  were  then  told  that 
we  were  not  to  go  on  board  the  said  vessel  again,  and  the  said  Mr.  Meek  wanted  us  to 
accept  the  amount  due  to  us  for  wages  up  t/)  that  time  in  discharge  of  our  claims  on 
the  said  vessel,  which  we  refused,  and  he  also  required  us  to  sign  a  paper  stating  that  we 
had  no  fui-tber  claim  against  the  said  ship.  In  three  days  afterwards  the  said  Mr. 
Meek  offeral  to  pay  me,  the  said  I.  G.,  21.  sterling  more  as  compensation  for  being 
discharged  in  Liverpool,  but  I  refused  to  accept  it. 

7.  Upon  the  arrival  of  the  said  vessel  at  Liverpool  aforesaid,  the  said  master  of  the 
said  vessel  provided  board  and  lodging  for  us  at  the  house  of  S.  F.,  in  Liverpool  afore- 
said, and  the  said  Mr.  Meek  paid  the  said  S.  F.  for  our  board  and  lodging  up  to  the  said 
23ixl  day  of  March,  1865,  and  on  that  day  informed  the  said  S.  F.  that  he  was  not  to 
do  anything  more  for  us,  as  wc  were  discharged,  and  from  that  day  we  have  been 
obliged  to  provide  board  and  lodging  for  ourselves,  and  at  our  own  expense. 

8.  The  said  Y.  D.,  the  late  master  of  the  said  vessel,  sailed  tor  New  York,  in 
America,  on  or  about  the  28th  day  of  March,  1865. 

U.  By  reason  of  being  so  discharged  at  Liverpool  aforesaid,  we  shall  each  of  us  lose 
two  months'  wages,  and  it  will  cost  us  a  sum  of  lOl,  sterling  each  for  a  passage  from 
Liverpool  to  New  York,  and  thence  to  Matamoras. 

10.  From  the  time  of  our  respective  engagements  up  to  the  23rd  day  of  March, 
1865,  when  we  were  discharged  as  aforesaid,  we  respectively  well  and  truly  performed 
om*  respective  duties  on  board  the  said  ship,  and  earned  our  wages,  and  I,  the  said  I.  G., 
claim  532.  I2s.  6d.  sterling  as  due  to  me  on  the  account  No.  1,  annexed  as  a  schedule 
to  this  affidavit ;  and  I,  the  said  J.  U.,  claim  27Z.  H«.  id.  sterling  as  due  to  me  on  the 
account  No.  2,  annexeil  as  a  schedule  to  this  affidavit. 


THE  SCHEDULE  REFERRED  TO  IN  THE  FOREGOING  AFFIDAVIT. 


To  wages  earned  by  I.  G.,  chief  mate 
on  board  the  Mexican  barque  *'  Tam- 
aulipas,"  from  the  8th  day  of  Sep- 
tember, 1864,  to  the  8th  day  of  April, 
1865,  both  inclusive,  being  7  months, 
at  40  Mexican  dollars  per  month,  at 
4x.  2(1.  sterling  per  dollar  . 

To  board  and  lodging  from  28rd  March, 
1865,  to  nth  April,  1865,  being  3 
weeks,  atone  guinea  per  week  . 

To  cost  of  passage  back  to  Matamoras . 

To  2  months*  wages  on  discharge  in 
foreign  port,  at  40  Mexican  dollars 
per  month 


£    t(.    d. 


58    6    4 


3 
10 


3 

0 


0 
0 


17    3    2 


£88    12    6    I 


To  wages  earaed  by  J.  U.,  second 
mate  on  board  the  Mexican  barque 
''  Tamanlipas,"  from  the  9th  day  of 
January,  1865,  to  the  9th  day  of 
April,  1865,  both  inclusive,  being  3 
months,  at  25  Mexican  dollars  per 
month,  at  4m.  2d',  sterling  per  dollar  .  15  12    3 

To  board  and  lodging  from  23rd  March, 
1864,  to  11th  April,  1865,  being  3 
weeks,  at  one  guinea  per  week  .        .330 

To  cost  of  passage  back  to  Matamoras  .10    0    0 

To  two  months*  wages  on  discharge  in 
foreign  port,  at  25  Mexican  dollars 
per  month 


JC  «.  d. 
By  advances  at  various 
times.    168    Mexican 
dollars,  at  4«.  2d.  ster- 
ling i)er  dollar.  .    35    0    0 


To  balance 


53  12    6 

£88  12    6 


By  cash  at  various 
times,  55  Mexican 
dollars,  at  4tf«  2d.  per 
dollar 


£  tf.  d. 


11     9     1 


10    8    2   I   To  balance 


£39    3    5 


27  14    4 


£89    3     5 


662  FORMS. 

88.  The  like,  by  »eireral  Seamen, 

We,  T.  F.,  J.  B.,  M.  P.,  S.  C.  G.,  W.  S.,  W.  R.,  J.  C,  J.  P.,  and  G.  D.,  now  of 
Liverpool,  in  the  county   of  Lancaster,  late    mariners    and  seamen  on   board  the 

above-named  ship  or  vessel  "  L—  8 ,"  now  lying  in  the  Birkenhead  Docks  at 

Birkenhead,  in  the  county  of  Chester,  and  whereof  S.  S.  now  is  or  lately  was  master, 
jointly  and  severally  make  oath  and  say  as  follows  : — 

1.  And  first  I,  the  said  T.  F.,  for  myself  say  there  is  now  justly  due  and  owing  to 
me  the  sum  of  41/.  2x.  or  thereabouts,  being  the  amount  of  wages  due  to  me  for  my 

servicer  as  able  seaman  on  board  the  above-named  ship  or  vessel  "  L S ,''  at 

the  rate  of  20  dollars,  or  4/.  3n.  4^.  sterling,  per  month.  There  are  deductions  to  be 
made  from  my  said  wages  amounting  to  about  1 2/..  but  I  have  not  had  any  account 
rendered  to  me  of  the  same. 

2.  And  I,  the  said  J.  B.,  for  myself  say  [atUi  m  oh  for  each  of  the  »eamen'\ — 

And  further  we  all  jointly  and  severally  say  that  we  have  made,  and  caused  to  be 
made,  application  for  payment  of  our  respective  wages,  and  have  been  unable  to 
obtain  payment  thereof,  and  the  aid  and  process  of  the  High  Court  of  Admiralty  are 
therefore  necessary  to  enable  us  to  obtain  payment  thereof. 


89.  AJfidunt  by  a  Maitter  r1  aiming  Wagex  and  DUburxemenU. 

I,  R.  S.,  now  of  Liverpool,  in  the  county  of  Lancaster,  master  mariner,  and  late 
master  of  the  above-named  barque  or  vessel  "Fortuna,"  make  oath  and  say  as 
follows : — 

1.  There  is  now  justly  due  and  owing  to  me  the  sum  of  100/.  and  upwards,  being 
the  balance  of  wages,  commission,  and  disbursements  due  to  me  as  master  of  the  said 
barque  or  vessel  *•  Fortuna,"  and  there  will  be  much  more  due  to  me  on  the  taking  of 
the  accounts  if  the  owner  of  the  said  vessel  has  not  paid  certain  biUs  drawn  by  mc 
abroad  upon  him  for  seamen*8  wages  and  ship's  disbursements. 

2.  I  have  made,  and  caused  to  be  made,  application  to  the  owners  for  payment  of 
the  said  balance  of  wages  and  disbursements,  and  for  a  settlement  of  the  accounts, 
but  without  effect,  and  the  aid  and  process  of  this  honourable  Court  are  therefore 
necessary  to  enable  me  to  obtain  payment  thereof. 


90.  The  like,  in  a  nut  re  extended  Form, 

1,  J.  L.  F.,  of  Liverpool,  in  the  county  of  Lancaster,  master  mariner,  make  oath  and 
say  as  follows : — 

1.  On  or  about  the  17th  day  of  June,  18 — ,  I  contracted  and  agreed  with  Messrs. 
F.  B.  &  Co.,  the  owners  of  the  above  ship,  then  lying  in  the  port  of  London,  to  take 
the  command  of  her  on  a  voyage  from  thence  to  Sunderland,  thence  to  Aden,  thence 
to  Akyab,  and  then  back  to  the  United  Kingdom. 

2.  For  and  in  respect  of  the  said  voyage,  the  said  F.  B.  &  Co.  contracted  and 
agreed  to  pay  me  wages  at  and  after  the  rate  of  12/.  10«.  per  month,  the  same  being 
the  usual  rate  of  wages  to  a  master  for  such  a  voyage,  and  in  such  a  ship,  the  same 
being  of  the  burthen  of  1,166  tons. 

3.  I  proceeded  on  the  said  voyage,  and  at  the  port  of  Akyab  took  in  a  cargo  of  rice, 
and  proceeded  therewith  to  the  United  Kingdom.  Soon  after  leaving  Akyab  I  expe- 
rienced very  bad  weather,  and  in  consequence  was  compelled  to  put  into  the  port  of 
Mauritius  to  refit.  At  the  said  port  of  Mauritius  I  obtained  from  Messrs.  I.  F.  k, 
Co.  a  loan  of  755  dollars,  and  the  said  I.  F.  &  Co.  also  paid  on  my  account  to  Mr. 
B.  for  pumping  the  ship  120  dollars  36  cents,  making  in  all  in  English  money,  at  the 
current  rate  of  exchange,  192/.  lis.  6d.  I  expended  the  money  so  borrowed  at 
Mauritius  in  disbursements,  a  copy  of  which  is  now  produced  and  shown  to  me,  and 
annexed  hereto  and  marked  with  the  letter  "  A,"  the  vouchers  for  three  of  the  items 
therein  being  hereto  annexed  and  marked  A  1,  A  2,  and  A  3,  amounting  to  the  sum  of 
27/.  7«.  lOd.y  and  1  also  paid  on  such  amount  a  commission  to  the  merchants  of  10/.  per 
centum,  amounting  to  2/.  Mm,  10«/.,  and  the  residue  of  such  money  so  advanced  was  paid 
to  the  crew  as  part  payment  of  their  wages. 

4.  After  leaving  Mauritius  I  proceeded  on  my  said  voyage,  and  arrived  at  Queens- 
town  on  the  22nd  day  of  December  last,  where  I  expended  on  the  ship's  account, 
according  to  the  account  now  produced  and  shown  to  me,  and  annexed  hereto  and 
marked  with  the  letter"  B,"  the  sum  of  31/.  9jf.  6^..  and  the  vouchers  for  the  same  are 
annexed  hereto  and  marked  respectively  B  1,  B  2,  B  3,  and  B  4. 

5.  Having  received  orders  to  come  to  Liverpool,  I  arrived  at  Liverpool  on  the  25th 
day  of  December  last,  and  I  have  expended  in  necessaries  at  Liverpool,  according  to 
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the  account  now  produced  and  shown  to  me,  and  annexed  hereto  and  marked  with  ^e 
letter  "  C,"  the  sum  of  48/.  15*.  6rf.,  and  the  vouchers  for  the  same  are  annexed  hereto 
and  marked  C  1,  C  2,  C  3,  C  4,  C  5,  C  6,  C  7,  and  C  8. 

6.  In  order  to  prevent  the  arrest  of  the  vessel  by  the  crew,  I  have  also  discharged 
the  balance  of  wages  due  to  them,  amounting  in  all  to  the  sum  of  1,230/.  6«.  6^., 
according  to  the  portage  bill  now  produced  and  shown  to  me,  and  annexed  hereto  and 
marked  with  the  letter  "  D." 

7.  There  is  also  due  to  me  for  balance  of  wages  up  to  the  2nd  day  of  January  last 
the  sum  of  129/.  ISjt,  id. 

8.  The  account  now  produced  and  shown  to  me,  and  hereto  annexed  and  marked 
with  the  letter  *'  E,"  is  an  account  current  between  me  and  the  owners,  and  shows  the 
correct  amount  of  the  balance  of  wages  due  and  owing  to  me  for  my  services  as  master 
of  the  said  ship  up  to  the  time  of  my  taking  proceedings  in  this  honourable  Court, 
and  of  the  disbursements  paid  by  me  for  the  use  of  the  said  ship  up  to  the  same  time, 
leaving  a  balance  of  wa^  and  disbursements  due  to  me  amounting  to  the  sum 
of  1,272/.  16*. 

9.  During  all  the  time  I  had  command  of  the  ship  I  faithfully  performed  my  duty  as 
such  master,  and  well  earned  the  wages  so  stated  as  aforesaid  and  agreed  to  be  paid  to 
me  by  the  said  owners. 

10.  I  am  now  in  charge  of  the  vessel,  and  am  willing  to  remain  so  until  the  whole  of 
her  cargo  shall  be  discharged. 

11.  1  have  been  unable  to  obtain  the  said  balance  so  due  to  me,  and  I  have  been 
informed  and  believe  that  the  best  and  most  effectual  means  of  recovering  the  same  is 
by  prosecuting  the  action  which  I  have  instituted  in  this  honourable  Court  against 
the  ship  and  freight. 


91.  Statement  of  Claliit  in  an  Action  of  Wages  w/iere  the  Vettttel  proceeded  againxt 

19  still  vnder  Arrest. 

1.  The  plaintiffs  in  this  action  are and 


2.  The  said  plainti&  were  respectively  engaged  by  or  on  behalf  of  the  owners  of  the 
brig  or  vessel  "  Falk,"  which  is  and  was  a  home  trade  ship,  to  serve  on  board  the 
said  vessel  in  the  respective  capacities,  and  at  wages  at  the  respective  rates,  and  from 
the  respective  dates  set  out  under  their  respective  names  in  the  schedule  annexed 
hereto. 

3.  The  plaintiffs  entered  into  the  service  of  the  said  vessel  on  the  dates  and  upon 
the  terms  aforesaid,  and  continued  to  serve  in  her  in  their  respective  capacities  as 
aforesaid  until  the  31st  day  of  December,  1883,  upon  which  date  the  plaintiffs  were 
discharged  from  or  lawfully  left  the  said  services  of  the  said  vessel  wi&out  payment 
or  tender  of  any  portion  of  their  wages,  nor  have  the  same  or  any  part  thereof  since 
been  paid. 

4.  There  are  now  due  and  owing  to  the  said  plaintiffs  the  several  balances  set  out 
under  their  respective  names  in  the  said  schedule,  together  with  ten  days'  double  pay  («). 

The  plaintiffs  claim — 

1.  Judgment  gainst  the  said  vessel  for  the  amounts  claimed  and  due  to  them 

as  aforesaid. 

2.  A  sale  of  the  said  brig  or  vessel  "  Falk." 

8.  Payment  of  the  said  amounts  out  of  the  proceeds  of  such  sale,  together  with 
costs. 

[Schedule  of  the  amounts  claimed.] 


92.  Statement  of  Claim  hy  several  tSeavten  of  a  Home  Trade  Ship, 

1.  The  plaintiff   A.   B.  was   engaged   as   mate   of   the   home  trade  British   brig 

"  Bristol "  at  the  rate  of  /.  per  month,  and  in  pursuance  of  that  engagement 

served  as  mate  aboard  the  said  brig  from  the day  of ,  19 — ,  to  the day 

of ,  19 — ,  and  during  that  term,  as  mate  of  the  said  brig,  earned  wages  amounting 

to /.    After  giving  credit  for  the  sum  received  by  him  on  account,  as  shown  in  the 

schedule  hereto,  there  remains  due  to  him  for  his  wages  a  balance  of /. 

2.  The  plaintiffs,  C.  D.,  E.  F.,  and  G.  H.,  were  engaged  as  able  seamen  on  board  the 
said  brig,  and  having  in  pursuance  of  that  engagement  served  as  able  seamen  on  board 
the  said  brig  during  the  periods  specified  in  the  schedule  hereto,  earned  thereby  as 
wages  the  sums  set  forth  in  the  same  schedule,  and  after  giving  credit  for  the  sum 

(s)  In  the  case  of  a  home  trade  ship,      until  the  date  of  final  settlement.'     Mer- 
In  the  case  of  a  foreign-going  ship  substi-      chant  Shipping  Act,  1894,  s.  134. 
tute  *'with  wages  at  the  rates  aforesaid 
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reoeiyed  by  them  respectivelj  on  account  of  the  said  wages,  there  remain  doe  to  them 
the  following  sums,  namelj  : — 

To  C.  D.,  the  sum  of Z. 

To  K.  F.,  the  sum  of 1, 

To  F.  G.,  the  sum  of 1, 

3.  The  plaintiffii,  I.  K.  and  L.  M.,  were  engaged  as  ordinaiy  seamen  on  board  the 
said  brig,  and  haying  served  on  board  the  same  in  pursuance  of  the  said  engagement 
during  the  periods  specified  in  the  schedule  hereto,  earned  thereby  the  sums  set  forth 
in  the  same  schedule,  and  after  giving  credit  for  the  sums  received  by  them  respectively 
on  account  of  the  said  wages,  there  remain  due  to  them  the  following  sums,  namely  : — 

To  I.  K.,  the  sum  of 1, 

To  L.  M.,  the  sum  of 1. 

Schedule  referred  to  above. 

Wages  due  to  A.  B.,  mate,  from  the  ,  19 — ,  to  the ,  19 — ,  months 

and days  at 1,  per  month. 

L 

Less  received  on  account. 1. 

Balance  due, /. 

Wages  due  to  0.  D.,  able  seaman, ,  &c. 

The  plain ti&  claim — 

1.  The  several  sums  so  due  to  them  respectively,  with  the  costs  of  the  action. 

2.  The  condemnation  of  the  defendants  and  their  bail  in  such  several  sums,  and 

the  costs  of  this  action. 

3.  Such  double  pay  as  they  may  be  entitled  to  under  section  135  of  the  Merchant 

Shipping  Act,  1894. 

[In  a  similar  statement  of  claim,  where  the  plaintifb  had  earned  the  wages  proceeded 
for  on  board  a  foreign-going  ship,  instead  of  uie  3rd  item  of  claim  as  above,  item  3  of 
the  claim  would  be  as  follows  : — 

3.  Wages  at  the  rates  aforesaid  until  the  date  of  final  settlement.] 


93.  AfUft/t^  Form  of  Statement  of  Cl^im  where  the  Vessel  proceeded  agaiH*t 

toa*  a  Fore'tgnrgoiiig  Ship. 

"  Helga,"  1896,  R.,  No.  408,  FoL  127. 

Statement  of  Claim, 

1.  The  plaintiffs,  with  the  exception  of  James  Woodford,  are  Italian  seamen. 

2.  The  plaintiffs  were  respectively  engaged  by  or  on  behalf  of  the  owners  of  the 
foreign-going  British  steamship  "  Helga "  to  serve  on  board  the  said  vessel  in  the 
respective  capacities  and  at  wages  at  the  respective  rates  and  from  the  respective  dates 
set  out  under  their  respective  names  in  the  particulars  hereto. 

3.  The  plaintiff  entered  into  the  service  of  t^e  said  vessel  on  the  dates  and  up<ni 
the  terms  aforesaid,  and  continued  to  serve  and  are  still  serving  in  her  in  their 
respective  capacities  as  aforesaid. 

4.  There  are  now  due  and  owing  to  the  plaintiff  respectively  the  several  sums  set 
out  under  their  respective  names,  and  the  plain ti&  have  been  wholly  unable  to  obtain 
payment  of  the  said  sums  which  still  remain  due  and  owing  to  the  plaintiff  tc^ther 
with  wages  at  the  rate  aforesaid  until  the  date  of  final  settlement. 

5.  There  are  also  due  and  owing  to  the  plaintiffs,  as  appears  in  the  said  particulars, 
sums  of  money  in  respect  of  their  maintenance  and  passage  home  to  Italy  (<)•  The 
plaintiff  Falamo  Raffael  made  various  small  disbursements  for  and  on  b^ialf  of  the 
said  ship  amounting  to  4/.  13«.,  and  such  sum  is  still  due  and  owing  to  him. 

The  plaintifb  claim — 

1.  Judgment  against  the  said  ship  for  the  amounts  due  to  the  several  plaintiff 

together  with  wages  until  the  date  of  final  settlement  and  costs. 

2.  A  s^e  of  the  said  £ip  and  payment  out  of  the  proceeds  thereof  of  the  said 

amounts  due,  together  with  costs. 

(f)  This  viatimm  was  not  given. 
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The  following  are  the  particulars  of  the  plaintiflEe'  claims 

Particulars  of  Clahfuf, 


Received 
ona/c 


£2    4    0 


Falamo  Raflael : 

Wages  4  months  at  9/.  16#.  per  month  to 

date  of  writ  

Food  and  maintenance  120  days  at  2«.   ... 

jrassage         •••        ...        ...         •..        ••• 

Disbursements 

Esposito  Fernando : 

Wages  4  months  at  3/.  4#.  to  date  of  writ 
Foc^  and  maintenance  120  days  at  U.  ... 
X  assage         ••«         •••         ...        ...        ••• 

I  Glevasi  Qennaro : 

I        Wages  4  months  at  3/.  to  date  of  writ  ... 

Foc^  and  maintenance  120  days  at  1«.  ... 

X  assage         ...         ...         ..*         ...  •*. 

Mollo  Vincenso  : 

)        Wages  4  months  at  21.  to  date  of  writ  ... 

4    0  I        Fo(^  and  maintenance  120  days  at  U.  ... 

I         X  assage  ...         ...         ••.         ...  ... 


2    4    0 


2 

2     4    0 


Mollo  Guiseppc  : 


2    4    0^  Cota  Luigi : 


2    4    0 


Roberto  Maresca : 


Ditto 
Ditto 
Ditto 


2    4    0 


2    4    0 


£17  12    0 


Castellemo  Guiseppe : 

Wages  4  months  at  21,  I2s,  to  date  of  writ 
Food  and  maintenance  120  days  at  U.  ... 

Jl  assage         ...         ...         ...         •..         ... 

Alfred  Cimino  : 

Wages  4  months  at  II.  I2t.  to  date  of  writ 
Fo(xl  and  maintenance  120  days  at  1«.   ... 

I  Aco&kIS  •••  •••  •••  •••  ••• 

James  Woodford : 

Wages  3  months  at  4/.  8#.  to  date  of  writ 
Fo(^  and  maintenance      


Recei 


£    s.  d. 

39    4  0 

12    0  0 

6  10  0 

4  13  0 


12  16  0 
6  0  0 
4  15    0 


12  0  0 
6  0  0 
4  14     0 


8  0  0 
6  0  0 
4  14    0 


10  8  0 
6  0  0 
4  14    0 


6  8  0 
6  0  0 
4  14    0 


13    4    0 
4    9    0 


ved  on  a/c 
Balance.., 


Delivered  the  23rd  day  of  March,  1896,  by ,  plaintiffs'  solicitors. 


£      *.    d. 


62    7    0 


23  11     0 


2     14    0 


18  14  0 

18  14  0 

18  14  0 

18  14  0 


21     2    0 


17    2    0 


17  13     0 


£239    5    0 
17  12    0 


£221  18    0 


94.  Statetnent  of  Claim  by  Seanien  of  a  Fore ign-gai fig  Ship  claiming  Damages 

for   WrongftU  Dijsmissal  (u). 

1.  In  the  month  of  March  the  above-named  British  steam-ship  or  vessel  "Great 
Eastern  "  being  in  the  port  of  Liverpool,  in  the  United  Kingdom,  and  designed  on  a 
voyage  from  thence  to  New  York,  thence  on  a  trading  voyage  or  voyages  to  and  from 
and  fiom  and  to  any  ports  and  places  in  France,  Spain,  Portugal,  Mediterranean  Sea, 
and  Continent  of  Europe,  and  the  United  States,  British  North  America,  West  Indies, 


(u)  See  The  Cheat  Eoitem, L.  R.  1  A.& E.  384. 
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Galf  of  Mexico,  and  South  America,  the  tenn  to  expire  on  the  30th  day  of  June  next, 
or  npon  the  said  steam-ship  or  vcssers  first  arrival  after  the  said  30th  day  of  June  next 
at  a  final  port  of  discharge  in  the  United  Kingdom,  her  roaster  hired  the  plaintiffis 
to  serve  in  the  capacities  and  at  the  rates  of  wages  mentioned  in  the  plain ti&*  re8|>ectiTe 
accounts  in  the  schedule  to  this  [)etition.  during  the  said  intended  voyage  and  term, 
and  in  addition  to  the  said  wages  to  have  and  be  provided  with  board,  lodging,  food, 
and  provisions  during  the  said  intended  voyage  and  term  ;  and  accordingly,  in  Qie  said 
month  of  March  last,  the  plaintiffs  respectively  entered  on  board  and  into  the  service 
of  the  said  steam -ship,  in  the  capacities  and  at  the  monthly  wages  and  on  the  terms 
aforesaid ;  and  the  plaintiff  respectively  signed  the  said  ship's  articles  or  mariners 
contract,  according  to  the  provisions  of  the  "  Merchant  Shipping  Act,  1894." 

2.  On  the  26th  day  of  March  the  said  steam-ship  sailed  with  the  plaintiffs  on 
board,  and  on  or  about  the  9th  day  of  April  arrived  at  New  York,  in  America; 
and  on  or  about  the  17th  day  of  April  sailed  from  Kew  York  with  passengers 
for  Brest,  in  France,  and  arrived  there  on  or  about  the  29th  day  of  Apnl ;  and 
afterwards,  on  the  said  29th  day  of  April,  sailed  from  Brest  for  Liverpool  afore- 
said, and  arrived  at  Liverpool  on  the  1st  day  of  May,  with  the  plaintiffs  <m 
board  ;  the  plaintiffs  continued  on  board  the  said  steam-ship  in  the  river  Mersey,  per- 
forming their  respective  duties,  when  they  were  respectively  wrongfully  discharged 
from  the  said  steam-ship  or  vessel  before  the  term  of  their  engagement  had  expired. 

3.  Accounts  of  wages  were  delivered  to  the  respective  plaintifb,  pursuant  to  the 
132nd  section  of  the  "  Merchant  Shipping  Act,  1894,"  showing  certain  balances  due  to 
the  plaintiff  up  to  the  time  of  their  said  wrongful  discharge,  but  such  balances  have 
not  been  paid  or  tendered  to  the  respective  plaintiffs. 

4.  During  all  the  time  the  plaintiff  were  on  board  the  said  steam-ship  or  vessel 
they  respectively  well  and  truly  performed  their  duties  on  board  the  said  steam-ehip 
or  vessel,  and  were  always  ready  and  willing  to  perform  their  contract  according  to 
the  said  ship's  articles. 

5.  The  plaintiffs  respectively  did  all  things,  and  were  always  ready  and  willing  to 
do  all  things  necessary  on  their  part  to  entitle  them  to  have  the  said  ship's  articles  or 
mariners'  contract  in  all  respects  performed  by  the  defendants  :  yet  during  the  con- 
tinuance of  the  said  agreement  the  defendants  wrongfully  removed  and  discharged  the 
plaintiffs  therefrom,  and  from  the  said  steam-ship  or  vessel,  and  refused  to  allow  the 
respective  plaintiffs  to  perform  the  said  agreement,  and  refused  to  allow  them  board, 
lodging,  and  provisions  according  to  the  said  agreement,  in  and  on  board  the  said 
steam-ship. 

The  plaintiffs  respectively  claim  as  due  to  them  the  amounts  set  forth  in  their 
accounts  in  the  schedule  to  this  petition. 

The  plaintifb  further  claim  a  decree  pronouncing  that  the  sums  claimed,  together 
with  wages  at  the  specified  rates  until  the  dated  final  settlement  (r),  are  doe 
to  the  respective  plaintiffs,  condemning  the  defendants  and  their  bail  therein, 
and  further  condemning  the  defendants  and  their  bail  in  the  costs  of  this  suit. 

7 he  Schedule  referred  to  in  the  above  Petition. 

The  account  of  the  plaintiff,  R.  S. 

Wages  as  carpenter's  mate,  from  the  2l8t  of  March  to  Ist  May, 
18 — ,  when  plaintiff  was  wrongly  discharged,  1  month 
and  11  days,  at  6/.  15«.  per  month  .        .        .        £9    4    6 

Deduct  advance  .  .£376 

Allotment 8     7    6  6  15    0 

£2    9     6 

Damages  for  wages,  from  1st  May  to  30th  June,  2  months,  at 

6/.  16*.  per  month  .' 13  10    0 

Board  and  lotlging,  from  Ist  May  to  30th  June,  18 — ,  8  weeks 

and  4  days,  at  1/.  pei  week 8  10    0 

£24    9     6 


[^The  aecountu  of  the  other  jdalntifff  were  mmilar']  (w). 

(r)  The  vessel   being  a  foreign-going      ten  days'  double  pay  can  claimed  instead 
ship.  of  wages  until  settlement. 

(w)  In  the  case  of  a  home  trade  ship 
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95.  Defence  confesultig  the  Allegatwntt  in  the  Statement  of  Olahn  and  iubmitfing  to 

a  Saie  of  the  Ship. 

1.  The  whole  of  the  allegations  contained  in  the  statement  of  claim  are  true. 

2.  The  defendants  are  desirous  that  the  sum  now  due  to  the  plaintiff  as  set  forth  in 
the  said  statement  of  claim  should  be  paid  to  the  plaintiff  out  of  the  proceeds  of  the 
sale  of  the  said  vessel,  when  the  same  shall  have  been  sold  by  order  of  this  honourable 
C'ourt. 


» 


96.  Defence  in  an  Action  of  Waives  alleging  Misconduct  and  Desertion. 

1.  The  defendants  admit  the  allegations  contained  in  paragraphs  1,  2,  and  S  of  the 
statement  of  claim. 

2.  Whilst  the  said  vessel  was  on  her  said  voyage  on  or  about  the ,  by  reason  of 

the  plaintiff's  disobedience  to  lawful  commands  and  bad  language,  the  master  of  the 
said  vessel  had  to  and  did  suspend  the  plaintiff  from  duty.  The  plaintiff  was  incom- 
petent and  unfit  to  discharge  his  duties  by  reason  of  his  said  misconduct. 

H.  The  plaintiff  remained  off  duty  for  the  reasons  aforesaid  until  the ,  when  he 

used  threatening  and  abusive  language  to  the  steward,  and  refused  to  go  to  the  cabin 
when  ordered  by  the  master. 

4.  The  plaintiff  thereupon  was  placed  in  irons  until  he  apologized  and  promised  to 

return  to  the  due  discharge  of  his  duty,  which  he  did  on  the ,  188 — .     When  he 

returned  to  his  duties  the  plaintiff  was  guilty  of  continual  wilful  disobedience  to  lawful 

commands  and  continual  wilful  neglect  of  duty  from  the of to  the  — 

188—. 

5.  The  said  vessel  arrived  at  Halifax  on  the  1st  of  December,  188 — ,  and  the  plaintiff 
thereupon  absented  himself  without  leave  from  the  said  ship,  and  refused  to  perform 
his  duties  during  the  time  the  said  vessel  was  lying  at  Halifax. 

t».  On  the of ,  188 — ,  the  plaintiff  was  sentenced  by  the  stipendiary  magis- 
trate at  Hali&x  to  three  days*  imprisonment  for  being  absent  from  his  ship  without 
leave. 

7.  On  the of ,  188 — ,  the  master  of  the  said  vessel  ordered  the  plaintiff  to 

go  on  board,  but  the  plaintiff  refused  to  do  so. 

8.  The  defendants  deny  that  the  plaintiff  was  ill-treated  by  the  master  or  by  anyone 
on  the  said  voyage,  or  that  the  master  threatened  to  take  his  life,  or  that  the  plaintiff 
had  any  grounds  for  apprehending  ill-treatment,  or  that  the  master  refused  to  continue 
the  plaintiff  in  the  said  service,  or  that  the  master  wrongfully  dismissed  the  plaintiff 
therefrom,  or  that  the  plaintiff  was  compelled  to  leave  the  said  vessel.  The  defendants 
do  not  admit  that  the  plaintiff  was  sent  from  Halifax  to  Liverpool  by  the  Board  of 
Trade  as  a  distressed  seaman. 

9.  The  defendants  deny  that  the  plaintiff,  during  the  time  he  was  in  the  service  of 
the  defendants,  was  always  ready  and  willing  to  perform  his  duties  or  did  perform  the 
same. 

10.  The  plaintiff,  while  he  was  acting  as  second  mate  of  the  said  vessel,  neglected  his 
duties,  and  when  in  charge  of  ship  at  night  slept,  and  did  not  keep  a  proper  look-out, 
and  misconducted  himself  as  hereinbefore  mentioned. 

1 1.  The  plaintiff  deserted  the  said  vessel  at  Halifax  as  aforesaid,  and  thereby  forfeited 
his  wages. 

12.  In  the  alternative  the  defendants  say  that  they  are  entitled  to  make  the  following 
deductions  from  any  amount  that  may  be  due  to  the  plaintiff  for  wages  : — 

Advances  by  master  on  joining  ship  and  supplies  during 

the  voyage £9  4    5 

Advance  of  cash 4  1  10 

Proportion  of  engagement  and  discharging  fees  0  4    0 

Expenses  of  the  said  conviction 3  0    0 

Amount  of  wages  stopped  while  plaintiff  off  duty  as 

aforesaid 858 


£24  15  II 


13.  The  defendants,  in  the  alternative,  as  to  the  period  from  the  30th  July  to  the  24  th 
August,  claim  to  be  entitled  to  deduct  penalties  amounting  to  six  days'  pay  for  each 
<lay  during  such  period.     Such  penalties  amounted  to  21/.  11*.  6rf. 

14.  By  way  of  Set-ojf  and  Qrunterclaim  the  defendants  repeat  the  above  allegations, 
and  claim  the  several  sums  hereinbefore  mentioned. 
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96a.  Statement  of  Claim  in  a  Suit  far  Master's  Wages  and  DiMhursements. 

1.  On  the  8th  day  of  January,  18 — ,  the  above-named  ship  was  lying  at  P.  k.  Com- 
pany's yard,  in  the  Tyne,  and  the  plaintiff  was  then  acting  as  master  oi  the  said  ship 
under  an  agreement  made  with  him  by  the  directors  of  the  said  company,  for  and  on 
behalf  of  the  said  company  as  owners  of  the  said  ship ;  but  at  that  time,  or  at  any 
subsequent  time,  no  rate  of  wages  and  allowances  was  expressly  agreed  upon  with  the 
plaintiff,  as  and  being  such  master,  by  or  on  behalf  of  the  defendants. 

2.  On  the  16th  of  March,  18 — ,  the  plaintiff,  as  such  master,  brought  the  ship  round 
from  the  Tyne  to  the  port  of  London.  The  said  ship  was  at  that  time,  and  luui  been 
since  the  month  of  January,  18 — ,  advertised  to  sail  with  passengers  and  cargo  from 
the  port  of  London  to  Melbourne,  Victoria,  direct,  and  continued  to  be  so  advertiseii 
until  she  was  arrested  under  the  process  of  this  honourable  Court  in  the  present  action, 
the  plaintiff's  name  meanwhile  appearing  on  the  ship's  circulars  and  dietary  scales, 
printed  as  master  of  the  said  ship  on  the  said  voyage. 

3.  The  plaintiff  during  all  the  time  aforesaid,  and  until  the  arrest  of  the  said  ship, 
well  and  truly  performed  his  duty  as  master  of  the  said  ship,  and  made  divers  disburse- 
ments on  account  of  the  same,  and  there  is  now  due  and  owing  to  him  from  the  defen- 
dants, the  owners  of  the  said  ship,  a  sum  of  6(K)/.  or  thereabouts  for  such  disbarsements 
as  aforesaid,  and  a  certain  sum  for  wages  as  aforesaid,  reckoned  at  and  after  such  a 
rate  as  would  lie  reasonable  and  proper  for  the  master  of  the  said  ship,  and  notwith- 
standing the  plaintiff  has  applied  to  the  said  defendants,  the  owners  of  the  said  ship, 
for  the  payment  of  the  said  sum  of  600/.  or  thereabouts,  for  disbursements  as  afore8ai<l, 
and  of  the  further  sum  of  350/.  or  thereabouts  for  wages,  reckoned  at  the  rate  of  £6(NI 
a  year,  being  the  rate  of  wages  at  which  the  said  plaintiff  had  acted  as  master  on  board 
of  other  similar  ships  as  the  said  ship  of  the  defendants,  previously  to  his  appointment  as 
master  of  the  said  ship,  they  have  refused  and  neglected  to  pay  the  said  sums  of  money 
or  any  part  thereof,  or  to  pay  the  plaintiff  the  said  sum  of  600/.  or  thereabouts  for  dis- 
bursements, or  a  sum  for  wages  reckoneti  at  and  after  any  rate  whatever,  and  the  said 
disbursements,  and  the  said  wages,  are  still  wholly  due  and  unpaid  to  the  plaintiff. 

The  plaintiff  claims  that  this  honourable  (k>urt  pronounce  for  the  plaintiffs  claim 
for  wages  and  disbursements,  condemn  the  defendants  and  their  bail  therein  and 
in  the  costs  of  this  action,  and  refer  any  (question  of  accounts  that  may  arise 
between  the  parties  with  reference  to  such  wages  and  disbursements  to  the 
registrar  and  merchants. 


97.  Stttteiuefd  tf  Claim  in  an  Action  of  Master's  Wages  ami  Di^hursementM  hg  the 

Administrntor  of  the  Master. 

1.  The  pbiintiff  is  the  administrator  of  the  estate  of  C.  H.,  master  mariner,  under 
letters  of  administration  granted  by  Her  Majesty's  High  t'ouit  of  Justice  at  the 
principal  registry  of  the  Probate  Division  thereof  on  the  1st  day  of  January,  1879. 

2.  The  said  C  H.,  in  the  year  1875,  entered  into  an  agreement  with  the  ownere  of 
the  "  Petunia  "  to  serve  on  boanl  as  her  master. 

3.  The  said  C.  H.  was  to  be  jiaid  wages  for  such  service  as  master  at  the  rate  of  14/. 
per  month. 

4.  The  said  C.  H.  served  on  board  the  '•  Petunia  "  from  July,  1875,  to  June,  I87f<. 

5.  As  such  master,  and  whilst  he  was  in  command  of  the  said  ship,  wages  b«»mc  due 
to  the  said  C.  H.,  and  he  also  properly  made  disbursements  and  incurred  expenses  on 
account  of  the  said  ship,  and  such  wages,  disbursements,  and  expenses  were  due  and 
unpaid  at  the  time  of  his  death  on  the  25th  December,  1878. 

6.  The  said  wages,  disbursements,  and  expenses  are  still  due  and  owing  and  uiipaiJ, 
and  the  plaintiff  cannot  obtain  payment  thereof  from  the  owners  of  the  "  Petunia " 
without  the  assistance  of  this  Court. 

The  plaintiff  claims  as  such  administrator  — 

1.  490/.  wages  due  to  the  said  C.  H.,  from  July,  1H75,  to  June,  1878,  35  months 

at  14/.  per  month. 

2.  250/.  disbursements  and  expenses. 

3.  Judgment  pronouncing  for  such  claim  with  interest, 

4.  The  condemnation  of  the  defendants  and  their  bail  therein,  and  in  the  otsts 

of  the  action. 
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98.  Defence  and  Counterclaim  in  tite  above  Catte. 

1.  llie  defendants  admit  the  truth  of  paragraphs  1,  2,  3,  and  4  of  the  statement  of 
claim,  save  that  they  say  that  the  said  C.  H,  did  not  serve  on  board  the  '*  Petunia  " 
until  June,  1878,  but  that  his  service  terminated  on  the  Ist  of  April,  1878. 

2.  As  to  paragraphs  '>  and  H  of  the  statement  of  claim,  the  defendants  say  that  the 
accounts  between  thesaid  C.  H.  and  the  defendants  in  respect  of  wages  earned  and  disburse- 
ments made  by  the  said  C.  H.  as  master  of  the  *'  Petunia  "  were  settled  up  to  the  31st  day 
of  July,  18 — ,  and  that  the  said  C.  H.  was  paid  and  satisfied  by  the  defendants  all  sums 
of  money  due  to  the  said  (-.  H.  up  to  that  date  as  such  master  in  respect  of  such  wages 
and  disbursements,  and  that  no  sum  of  money  whatever  is  due  to  the  plaintiff  in  respect 
of  wages  earned  or  disbursements  ma<le  by  the  said  C.  H.  as  such  master  before  and  up 
to  that  date. 

3.  As  to  the  said  r>th  and  6th  paragraphs,  the  defendants  further  say  that  the  said 
C.  H.,  whilst  the  "  Petunia  "  was  at  Buenos  Ayres  in  the  month  of  December,  18 — , 
under  his  command,  although  he  had  express  instructions  to  make  his  cash  remittances 
to  them  as  such  master  by  bankers*  bills  and  not  otherwise,  disregarded  such  instructions 
and  took  the  bill  of  a  private  firm  on  a  firm  in  England  for  the  remittance  to  the 
flefendants  of  moneys  of  the  defendants,  and  that  before  the  arrival  of  such  bill  the 
latter  firm  had  gone  into  liquidation  and  thereby  the  defendants  sustained  a  loss  of  35Z. 
And  the  defendants  further  say  that  since  the  said  settlement  of  accounts  in  the  last 
l^aragraph  stated,  the  said  C.  H.  as  such  master  received  freight  and  other  moneys  on 
account  of  the  defendants  in  excess  of  the  wages  earned  and  disbursements  made  by 
him  as  such  master,  and  that  by  reason  of  such  loss  and  of  such  excess  receipts  the  sum 
of  45Z.  9«.  Id.  is  due  from  the  plaintiff  as  administrator  of  the  said  C.  H.  to  the  defendants. 

By  way  of  counterclaim  the  defendants  rely  on  the  matters  in  the  two  last  paragraphs 
stated. 

The  defendants  claim — 
Judgment  against  the  plaintiff  for  the  sum  of  45/.  9;<.  Id,^  with  costs. 


XIV.    PILOTAGE, 

99.  Indimement  on  Writ. 

The  plaintiff  claims  against  the  ship  "  Jane  "  the  sum  of  £ for  pilotage  of  the 

said  ship,  and  for  costs. 

100.  Affidavit  to  Lead   Warrant, 

I,  A.  D.,  of ,  in  the ,  make  oath  and  say  that  I  have  a  claim  against  the  ship 

^'  .Mary ''  for  pilotage ;  and  I  further  make  oath  and  say  that  the  said  claim  has  not  been 
satisfied,  and  that  the  aid  and  process  of  this  Court  are  required  to  enforce  it  (ar). 


lOOA.  Statement   of  Claim   and  Befetwe   in   an   Action   of  Pilotage   by  a    Trinity 

Ilon*e  Pilot  (y). 

"  Clan  Grant "  and  other  vessels,  1887,  H.,  No.  131,  Fol.  23. 

St^temsnt  of  Claim, 

1.  The  plaintiff  is  a  pilot  duly  licensed  by  the  Corporation  of  Trinity  House  of 
Deptford  Strond  under  the  authority  of  the  Acts  of  Parliament  6  Geo.  4.  c.  125,  16  &  17 
Vict.  c.  129, 17  &  18  Vict.  c.  104,  [57  &  68  Vict.c.  60],  to  navigate,  conduct,  take  charge 
of,  and  pilot  vessels  on  the  River  Thames,  and  into  and  out  of  the  several  docks  com- 
municating with  the  same,  above  Gravesend,  at  certain  specified  and  legally  authorized 
rates,  and  as  such  pilot  was  employed  by  the  defendants  at  the  set  rates  as  pilot  on 
board  the  said  ships  to  perform  certain  services  in  and  about  piloting  the  said  ships 
from  Gravesend  to  the  Tilbury  Docks  and  into  the  said  docks,  and  in  and  about 
mooring  the  said  vessels,  and  in  and  about  unmooring  the  said  vessels,  and  in  and  about 

(;r)  Suits  for  pilotage  are  of  rare  oc-  (y)  This  form  was  drawn  whilst  the 

currence.    Other  statements  of  claim  in  a  M.  S.  Act,  1854,  was  in  forcei    It  can 

suit  for  pilotage  can  be  framed  from  the  easily  be  altered  to  suit  a  case  under  the 

statements  of  claim  in  ordinary  wages  suits.  Act  of  1 894. 
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piloting  the  said  yessels  out  of  the  said  docks  and  from  the  said  docks  to  Gravesend : 
and  the  plaintiff  duly  performed  the  said  services,  and  thereby  is  entitled  to  demand 
payment  from  the  defendants  at  the  set  rates,  but  the  said  defendants  have  decline^l 
and  refused  to  pay  the  plaintiff,  and  the  plaintiff  needs  the  assistance  of  this 
honourable  Court  to  enable  him  to  obtain  payment  of  the  same. 

2.  The  amount  due  and  owing  to  the  plaintiff  in  respect  of  the  said  services  is 
80/.  18#.  9//.,  particulars  of  which,  exceeding  three  folios,  have  been  delivered  to  the 
defendants. 

8.  In  the  alternative  the  plaintiff  claims  payment  of  the  said  sum  for  services 
rendered  to  the  defendants  at  their  request  in  and  about  the  navigating,  conducting, 
taking  charge  of,  piloting,  docking,  and  undocking  the  said  ships. 

F.  W.  Raises. 

Delivered  the  26th  day  of  January,  1887,  by ,  plaintiff*s  solicitors. 

Defence. 

1.  The  defendants  admit  that  the  plaintiff  is  a  Trinity  House  pilot  duly  licensed  by 
and  under  the  authority  mentioned  in  the  statement  of  claim  to  pilot  vessels  within 
the  limits  therein  referred  to,  and  that  at  divers  times  they  employed  the  plaintiff  to 
pilot  the  said  vessels  on  the  River  Thames  from  Gravesend  to  Tilbury  Docks,  and  from 
Tilbury  Docks  to  Gravesend,  and  that  the  plaintiff  duly  performed  such  services.  Save 
as  aforesaid,  the  defendants  deny  the  several  allegations  in  the  statement  of  claim. 

2.  Pursuant  to  the  provisions  of  17  &  18  Vict.  c.  104,  s.  838  (sub-s.  5)  and  s.  380, 
[57  h.  68  Vict.  c.  60,  ss.  582  (6)  and  626],  and  under  the  authority  therein  contained, 
the  rates  of  pilotage  to  be  demanded  and  received  by  pilots  licensed  by  the  Corpora- 
tion of  Trinity  House  for  piloting  ships  and  vessels  within  the  limits  above  referred  to 
were  fixed  by  the  Trinity  House  and  were  duly  approved  by  Her  Majesty  in  Council 
on  the  17th  May,  1882. 

3.  The  defendants  have  always  been  ready  and  willing  to  pay  to  the  plaintiff,  and 
before  action  offered  to  pay  to  the  plaintiff,  in  i*espect  of  his  said  services,  all  sums  doe 
and  owing  to  him  according  to  the  rates  of  pilotage  so  fixetl  and  approved  as  above 
mentioned,  but  the  plaintiff  refused  to  accept  the  same.  The  defendants  are  willing 
that  12/.  18«.out  of  the  sum  of  80/.  18jr.  ^d,  which  has  been  paid  into  Court  by  the 
defendants  in  lieu  of  bail  in  this  action  shall  be  paid  out  to  the  plaintiff,  and  they  say 
that  the  said  sum  of  12/.  18«.  is  sufficient  to  satisfy  the  plaintiff's  claim. 

F.  W.  HOLLAMS. 

Delivered  the  14th  day  of  February,  1887,  by ,  defendant's  solicitors. 


XV.    FORFEITURE. 


SJiluire  Jmte  been  a*  yet  [Aprils  1902]  /w»  clahtw  for  forfeiture  under  the  J/.  S.  Aef, 
1894.  TJie  followi ng  forms^  which  were  under  the  Act  of  1854,  can  he  easily  adapted  to 
iictimu  under  the  Act  of  1894.] 

101.  Indortemetd  on  Writ. 

The  plaintiff,  A.  B.,  claims  to  have  the  British  [or^  as  the  case  may  be,  stating  the 
nationality]  ship  **  Mary  "  condemned  as  forfeited  to  Her  Majesty  for  violation  of  the 
section  of  the  Merchant  Shipping  Act,  1854. 


102.  Affidarit  to  Lead  Warrant. 


Between  W.  P.  G.,  Collector  of  Customs  at 
Liverpool,  plaintiff, 

and 
The  Owners  of  the  vessel  "  Annandale.'* 
defendants. 

The  "  Annandale,"  1876,  G.,  No.  348. 

1,  Francis  Hart  Dyke,  of  Dean's  Court,  Doctors'  Commons,  in  the  City  of  London, 
Esquire,  Her  Majesty's  Procurator-General,  make  oath  and  say  as  follows  : — 

I  have  been  informed  and  believe  that  the  above-named  British  vessel  "  Annandale  " 
has  been  seized  and  is  now  detained  by  W.  P.  G.,  the  collector  of  Her  Majesty's  Customs 
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for  the  port  of  Liverpool^  for  a  breach  of  the  provisions  of  the  Merchant  Shipping 
Act,  1854. 

The  said  W.  P.  G.,  as  a  British  officer  of  Customs,  claims  on  behalf  of  himself,  and  on 
behalf  of  Her  Majesty,  that  the  said  vessel  "  Annandale  "  be  forfeited  to  Her  Majesty 
for  breach  of  the  provisions  of  sub-section  2  of  section  103  of  the  said  Merchant  Shipping 
Act,  1854,  and  that  the  said  W.  P.  (i.,  as  such  British  officer  of  Customs,  may  have 
awarded  to  him  such  portion  of  the  proceeds  of  her  sale  as  the  Court  may  direct. 

The  aid  and  process  of  the  Admiralty  Division  of  the  High  (^ocrt  of  Justice  are 
requisite  in  order  to  enforce  such  claim. 


103.  Statement  of  Claim  in  an  Action  of  Forfeiture. 
The  "  Sceptre,"  1875,  H.,  No.  103. 

1.  The  plaintiff  was  on  and  before  the  10th  of  November,  1874,  imd  has  ever  since 
been,  and  still  is,  a  British  officer  of  Customs  within  the  intent  and  meaning  of  the 
103rd  section  of  "  The  Merchant  Shipping  Act,  1854." 

2.  Before  and  on  the  said  10th  day  of  November  the  ship  ''Sceptre"  proceeded 
against  in  this  action  was  a  British  ship  registered  at  the  Custom  House  of  Sunderland 
as  a  British  ship  in  the  name  of  the  defendant  J.  S.  as  sole  owner,  and  she  then 
belonged  to  the  defendant  as  sole  owner.  The  said  defendant  is  a  natural-bom  British 
subject. 

3.  On  or  about  the  9th  day  of  the  said  month  of  November  the  defendant  as  such 
owner  wrote  and  sent  to  the  collector  of  Customs  at  the  port  of  Sunderland,  being  the 
registrar  of  British  ships  at  that  port  and  a  person  entitled  by  British  law  to  inquire 
into  the  character  of  the  said  vessel,  a  letter  informing  the  said  collector  that  the  said 
vessel  was  sold  to  foreigners,  and  inclosed  and  sent  in  the  said  letter  to  the  said 
collector  the  certificate  of  registry  of  the  said  ship  for  the  purpose  of  the  register  of  the 
said  ship  being  cancelled  by  the  said  collector,  and  requested  the  said  collector  to 
forward  to  him  the  defendant  a  certified  copy  of  the  register  of  the  said  ship. 

4.  The  said  collector  received  the  said  letter  on  the  10th  day  of  the  said  month  of 
November,  and  acting  upon  the  statements  and  representations  contained  therein, 
made  an  indorsement  upon  the  i-egister  of  the  said  vessel  as  follows,  namely, "  Certificate 
cancelled.  Register  closed  10th  November,  1874.  Vessel  sold  to  foreigners,"  and  drew 
a  line  across  the  said  register. 

5.  The  said  vessel  was  not  on  or  before  the  10th  tlay  of  November,  1874,  sold  to  any 
foreigner  or  foreigners,  but  she  was  on  that  day  and  she  afterwards  continued  to  be 
own^  by  the  defendant  as  sole  owner,  and  she  then  was  and  she  subsequently  con- 
tinued to  be  a  British  ship  within  the  true  intent  and  meaning  of  the  103rd  section  of 
"  The  Merchant  Shipping  Act,  1854." 

6.  On  or  about  the  12th  day  of  January,  1875,  the  defendant,  being  still  the  sole 
owner  of  the  said  ship,  produced  and  exhibited  to  one  W.  R.  A.,  the  Superintendent  of 
Customs  and  Mercantile  Marine  at  Seaham,  a  person  entitled  by  British  law  to  inquire 
into  the  character  of  the  said  ship,  a  document  purporting  to  be  a  certificate  of  owner- 
ship of  the  said  ship,  and  dated  on  or  about  the  28th  day  of  November,  1874,  by  which 
document  it  was.  stated  and  represented  that  one  H.  T.  W.,  of  Antwerp,  Belgian 
citizen,  having  pOTchased  the  said  ship  had  by  bill  of  sale  become  the  owner  of  the  said 
ship,  and  that  the  said  ship  was  then  Belgian  property. 

7.  The  said  statements  and  representations  in  the  said  document  lastly  mentioned 
were  respectively  wholly  untrue.  The  said  ship  on  the  said  28th  day  of  November, 
1874,  continued  to  be  and  was  the  property  of  the  said  J.  S.  as  sole  owner  thereof,  and 
a  British  ship  within  the  true  intent  and  meaning  of  the  said  103rd  section. 

8.  On  the  5th  day  of  February,  1875,  one  J.  F.,  the  then  master  of  the  said  ship,  by 
and  with  the  permission  of  the  defendant  as  sole  owner  of  the  said  ship,  applied  at  the 
Custom  House  at  Seaham  in  the  port  of  Sunderland  to  one  W.  F.,  the  officer  of  Customs 
then  on  duty  in  that  behalf,  for  a  transire  or  clearance  coastwise  for  the  said  ship,  and 
the  said  master  then  and  thereby  and  with  the  permission  of  the  defendant  declai*ed 
to  the  said  W.  F.  the  name  of  the  nation  to  which  the  said  master  claimed  that  the 
said  ship  belonged  as  being  the  Belgian  nation,  and  that  her  port  of  regist^  was  the 
port  of  Antwerp  in  the  kingdom  of  Belgium,  and  the  said  W.  F.  then  inscribed  such 
port  as  the  port  of  registry  of  the  said  ship  on  a  clearance  or  transire  which  he  then 
granted,  and  the  said  master  by  and  with  the  permission  of  the  defendant  then  and 
there  signed  upon  the  said  clearance  or  transire  a  declaration  whereby  he  the  said 
master  certified  that  all  the  requirements  of  the  said  Act  had  been  fully  complied  with. 

9.  The  nationality  of  the  said  ship  was  not,  upon  the  said  5th  day  of  February,  1875, 
Belgian,  but  the  said  ship  then  was  and  continued  to  be  the  sole  property  of  the 
defendant  as  sole  owner  thereof,  and  a  British  ship  within  the  true  intent  and  meaning 
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of  the  said  lOSrd  section,  and  the  said  declarations  respectively  made  and  signed  by 
the  said  master  as  in  the  last  paragraph  stated  were  wholly  false. 

10.  On  or  about  the  21st  day  of  August,  1875,  the  defendant,  being  then  the  sole 
owner  of  the  said  ship,  applied  as  master  thereof  to  the  said  W.  R.  A.,  still  being  sncfa 
Superintendent  of  Customs  and  Mercantile  Marine  as  aforesaid  at  the  Custom  House 
at  Seaham  aforesaid,  for  a  clearance  or  transire  of  the  said  ship,  and  stated  the  name 
of  the  said  ship  to  be  the  *'  Cotopaxi,"  of  Aioa,  and  declared  to  the  said  W.  R.  A.  the 
name  of  the  nation  to  which  he  the  defendant  claimed  that  the  ship  belonged  to  be 
Uruguay,  and  the  said  W.  R.  A.  thereupon  inscribed  the  name  of  such  nation  upon  a 
coasting  clearance  or  transire  which  he  then  granted,  and  the  defendant  then  and 
there  signed  a  declaration  upon  the  said  clearance  or  transire  whereby  he  certified  that 
all  the  requirements  of  the  said  Act  had  been  fully  complied  with. 

11.  The  name  of  the  said  ship  was  not,  on  the  said  21st  day  of  August,  1875,  the 
**  Cotopaxi "  of  Aroa,  and  the  nationality  of  the  said  ship  was  not,  upon  that  day, 
Uruguayan,  but  the  said  ship  then  was  and  continued  to  be  the  property  of  the 
defendant  as  sole  owner  thereof,  and  a  British  ship  within  the  true  intent  and  meaning 
of  the  said  section,  and  the  said  declarations  so  made  and  signed  respectively  by  the 
defendant  were  wholly  false. 

12.  The  said  ship,  subsequently  to  the  10th  day  of  November,  1874,  and  whilst  she 
fltill  continued  to  be  the  property  of  the  defendant,  and  a  British  ship  within  the  true 
intent  and  meaning  of  the  said  103rd  section,  was  sailed  by  the  defendant,  or  by  and 
with  his  permission,  under  a  foreign  flag,  to  wit,  under  the  Belgian  flag. 

13.  The  several  matters  and  things  hereinbefore  alleged  to  have  been  done  or 
permitted  to  be  done  by  the  defendant,  or  some  or  one  of  such  matters  and  things,  were 
or  was  matters  or  things  or  a  matter  or  thing  done  by  the  defendant  as  owner  of  the 
said  British  ship  "  Sceptre,'*  with  intent  to  conceal  the  British  character  of  such  ship 
from  the  said  collector  of  Customs  at  Sunderland,  and  from  the  said  W.  R.  A^  and 
from  the  said  W,  F.,  and  from  others,  the  collectors  and  officers  of  Customs  at  divers 
British  ports,  and  from  the  officials  of  the  Board  of  Trade  defined  by  the  said  Act,  or 
from  some  or  one  of  such  persons,  all  such  persons  being  persons  entitled  by  Britifih 
law  to  inquire  into  such  character,  or  with  intent  to  assume  a  foreign  character,  or 
with  intent  to  deceive  such  persons  as  aforesaid,  or  some  or  one  of  them,  and  thereby 
the  said  ship  became  and  is  forfeited  to  Her  Majesty. 

14.  The  said  document  or  certificate  in  the  6th  paragraph  of  this  statement  of 
claim  mentioned  further  stated  and  represented  that  the  said  document  or  certificate 
would  remain  in  force  for  not  exceeding  one  year  from  the  date  thereof,  to  wit,  from 
the  28th  of  November,  1874,  and  was  issued  for  the  purpose  of  proving  the  nationality 
of  the  said  ship  until  her  arrival  in  Belgium,  and  such  document  was  carried  by  the 
defendant  or  by  the  master  of  the  said  ship  by  and  with  the  permission  of  the  defendant 
as  owner  of  the  said  ship,  as  a  certificate  of  the  nationality  of  the  said  ship.  Such 
document  or  certificate  was  not,  according  to  the  law  of  Belgium,  a  good  or  valid 
certificate  of  the  nationality  of  the  said  ship,  and  the  said  ship  was  not,  on  the  12th 
day  of  January,  1875,  a  Belgian  ship,  or  entitled  to  a  certificate  of  nationality  as  t 
Belgian  ship,  but  she  then  continued  to  be  and  was  the  property  of  the  defendant  as  sole 
owner  thereof,  and  a  British  ship  within  the  true  intent  and  meaning  of  the  said 
section.  Such  document  was  carried  by  the  defendant  as  sole  owner  of  the  said  ^p, 
or  by  the  master  of  the  said  ship  by  and  with  the  permission  of  the  defendant  as  sole 
owner  of  the  said  shin,  with  intent  to  conceal  the  British  character  of  such  ship  from 
the  said  W.  R.  A.  ana  others,  the  collectors  and  officers  of  Customs  at  divers  British 
poi-ts,  and  the  officials  of  the  Board  of  Trade  defined  as  aforesaid,  or  from  some  or  one 
of  such  persons,  all  such  pei-sons  being  persons  entitled  by  British  law  to  inquire 
into  the  same,  or  with  intent  to  assume  a  foreign  character,  or  with  intent  to  deceive 
such  persons  or  some  or  one  of  them,  and  thereby  the  said  ship  became  and  is  forfeited 
to  Her  Majesty. 

15.  The  plaintiff,  as  a  British  officer  of  Customs,  has  seized  and  obtained  the  said 
ship  as  having  become  subject  to  forfeiture  to  Her  Majesty  as  aforesaid,  and  has 
brought  her  for  adjudication  before  this  Court  pursuant  to  the  said  section. 

The  plaintiff  claims — 

1.  A  declaration  and  judgment  that  the  said  ship  ''  Sceptre"  has  become  and 

is  forfeited  to  Her  Majesty. 

2.  A  sale  of  the  said  ship  "  Sceptre  "  by  the  marshal  of  this  Court. 

3.  An  award  to  the  plaintiff  of  such  portions  of  the  proceeds  of  the  sale  of 

the  said  ship  as  the  Court  may  think  right. 

4.  The  condemnation  of  the  defendant  in  the  costs  of  this  action. 
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104.  Defence  in  the  above. 
Of  J.  S.  the  defendant. 

1.  The  defendant  says  that  on  the  10th  day  of  November,  1874,  on  the  24th  day  of 
January,  1875,  on  the  5th  day  of  February,  1875,  and  on  or  about  the  21st  day  of 
August,  1875,  he  was  not  sole  owner  of  the  yessel  *^  Sceptre,"  nor  did  she  after  the  10th 
November,  1874,  continue  to  be  owned  by  the  defendant  as  sole  owner,  and  the  defen- 
dant says  that  on  or  before  the  10th  November,  1874,  the  vessel  named  was  sold  to 
foreigners,  and  that  on  the  above-named  dates  the  vessel  "  Sceptre  "  was  not  a  British 
vessel  within  the  intent  and  meaning  of  the  103rd  section  of  "  The  Merchant  Shipping 
Act,  1854." 

2.  The  defendant  does  not  admit,  but  denies,  the  allegations  in  the  6th  and  7th 
paragraphs  of  the  statement  contained. 

3.  On  the  5th  day  of  February,  1875,  the  name  of  the  nation  to  which  the  vessel 
belonged  was  the  Belgian  nation,  and  the  port  of  registry  was  Antwerp,  in  the  kingdom 
of  Belgium,  or  in  the  alternative,  the  defendant  had  reasonable  grounds  to  believe  that 
that  was  the  name  of  the  nation  and  port  of  registry  to  which  the  vessel  belonged, 
and  he  did  believe  the  same,  and  no  statement  was  made  to  W.  F.  by  J.  F.,  with 
permission  of  the  defendant,  to  conceal  the  British  character,  if  any,  of  the  said  vessel, 
or  with  intent  to  deceive  the  said  W.  F. 

4.  The  defendant  does  not  admit,  but  denies,  the  allegations  in  paragraphs  10  and 
11  of  the  statement  contained,  and  says  that  on  the  21st  day  of  August,  in  the  year 
aforesaid,  the  name  of  the  vessel  was  the  '*  Ck)topazi,"  and  she  belonged  to  the  Republic 
of  Aroa,  or  in  the  alternative,  the  defendant  had  reasonable  grounds  to  believe  that 
that  was  the  name  of  the  vessel  and  the  name  of  the  Republic  to  which  she  belonged, 
and  he  did  believe  the  same,  and  that  no  statement  was  made  by  the  defendant  to 
W.  R.  A.  with  intent  to  deceive  the  said  W.  R.  A.,  or  with  the  intent  to  conceal  the 
British  character,  if  any,  of  the  said  vessel. 

5.  The  defendant  says  that  the  averments  in  the  12th  paragraph  of  the  statement 
contained  are  Wholly  untrue,  and  that  from  the  10th  day  of  February,  1874,  the 
vessel  was  not  a  British  vessel  within  the  meaning  of  the  103rd  section  of  "The 
Merchant  Shipping  Act,  1854,"  that  he  was  not  the  sole  owner  of  the  vessel,  and  that 
the  vessel  was  sailed  by  the  defendant  as  her  master  under  a  foreign  flag,  to  wit, 
under  the  flag  of  the  kingdom  of  Belgium,  under  the  circumstances  mentioned  in 
paragraph  3. 

6.  As  to  the  averments  in  paragraphs  13  and  14  of  the  statement  contained,  the 
defendant  says  that  they  are  wholly  untrue. 


XVI.  FOREIGN  ENLISTMENT. 

105.  Jfidorsemetit  on  Writ, 


The  plaintiff,  A.  B.,  claims  to  have  the  British  ship  "  May,"  together  with  the  arms 
and  munitions  of  war  on  board  thereof,  condemned  as  forfeited  to  Her  Majesty  for 
violation  of  the  Foreign  Enlistment  Act,  1870. 


106.  Affidavit  to  Lead  Warrant. 


1,  F.  H.  D.,  of  Dean's  Court,  Doctors'  Commons,  in  the  City  of  London,  Esquire, 
Her  Majesty's  Procurator-General,  make  oath  and  say  as  follows  : — 

1.  1  have  been  informed  and  believed  that  on  or  about  the  26th  day  of  November, 
1870,  M.,  within  Her  Majesty's  dominions,  and  without  the  licence  of  Her  Majesty, 
did,  within  the  meaning  of  the  Foreign  Enlistment  Act,  1870,  despatch,  and  cause  and 
allow  to  be  despatched,  the  British  steam  tug  **  Gauntlet,"  belonging  to  the  port  of 
London,  with  the  intent  and  knowledge,  and  having  reasonable  cause  to  believe,  that 
the  said  steam  tug  would  be  employed  in  the  naval  service  of  a  foreign  state,  viz., 
France,  then  at  war  with  a  state,  viz.,  Prussia,  then  at  peace  with  Her  Majesty,  and 
that  the  steam  tug  *'  Gauntlet,"  in  pursuance  of  such  despatching  and  such  intent  as 
aforesaid,  was,  on  or  about  the  said  26th  day  of  November,  1870,  and  on  certain  days 
following,  employed  in  the  naval  service  of  France  aforesaid,  that  is  to  say,  in  towing 
from  the  Downs,  and  from  within  three  marine  miles  of  the  shore  of  England,  to  the 
port  of  Dunkirk,  in  France,  a  certain  vessel  (belonging  to  subjects  of  the  North 
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German  Confederation),  which  last-mentioned  vessel  had  lately  been  captured  and 
taken  at  sea  by  a  French  vessel  of  war,  and  was  then  in  possession  of  the  government 
of  France. 

2.  And  I  farther  say  that  the  said  steam  tug  or  vessel  has,  by  reason  of  the  premises, 
become  forfeited  to  Her  Majesty,  and  the  aid  and  process  of  this  Court  are  required  for 
the  purpose  of  arresting  the  said  steam  tug  or  vesseL 

8.  And  I  further  say  that  the  institution  of  proceedings  in  this  honourable  Court 
against  the  said  steam  tug  or  vessel  "Gauntlet,"  under  the  provisions  of  the  said  Foreign 
Enlistment  Act,  1870,  has  been  duly  sanctioned  by  the  Right  Honourable  the  E«r] 
Granville,  Her  Majesty's  Secretary  of  State  for  Foreign  Affairs. 


107.  Statefftent  of  Claim  in  a  Suit  under  the  Foreign  Bnlittment  Act, 
Bee  77te  Gauntlet,  L.  R.  4  A.  &  B.  382,  383. 


XVII.  MISCELLANEOUS  PLEADINGS,  &c. 

108.  Information  and  Protest  of  the  Attorney- General  in  a  Suit  of  Damage  where 
the  Plaintiffs  prayed  a  Warrant  to  Arreet  a  Vessel  belonging  to  a  Foreign 
Goternment. 

The  Attorney-General,  under  protest,  on  behalf  of  Her  Majesty  the  Queen,  gives  the 
Court  to  understand  and  be  informed  as  follows  : — 

1.  Before  and  at  the  time  of  the  alleged  collision,  and  thenceforward  till  the  preseot 
time,  the  "Parlement  Beige''  was  one  of  the  mail  packets  running  between  Ostend 
and  Dover,  and  one  of  the  packets  mentioned  in  article  VI.  of  the  Convention  of 
February  17,  1876,  hereinafter  referred  to. 

2.  During  the  period  hereinbefore  mentioned,  and  at  all  material  times,  the  said 
packets  were  and  are  the  property  of  His  Majesty  the  King  of  the  Belgians,  and  in  bis 

Eossession,  control,  and  employ,  as  reigning  sovereign  of  the  State  of  Belgium,  and 
ave  been  and  still  are  public  vessels  of  the  Government  and  Sovereign  State  of 
Belgium,  carrying  Hissaia  Majesty's  Royal  Pennon,  and  were  and  are  being  navigated 
and  employed  by  and  in  the  possession  of  such  Government  and  not  otherwise. 

3.  The  said  packets  were  and  are  officered  by  officers  of  the  Royal  Belgian  navy, 
holding  commissions  from  His  Majesty  the  King  of  the  Belgians,  and  in  the  pay  ami 
service  of  his  Government.  The  said  officers  are  appointed  by  and  are  under  the 
control  and  orders  of  the  Belgian  minister  of  public  works. 

4.  During  the  period  hereinbefore  mentioned,  and  at  all  material  times,  a  Con- 
vention, dated  February  17,  1876,  has  been  and  is  in  force  between  Her  Majesty  the 
Queen  and  His  Majesty  the  King  of  the  Belgians,  to  a  copy  of  which  in  the  French 
and  English  language  the  defendants  crave  leave  to  refer  as  if  the  said  Convention 
were  dtdy  set  forth  at  length  therein. 

5.  During  the  period  hereinbefore  mentioned,  and  at  all  material  times,  the 
*'  Parlement  Beige  '*  was  carrying  the  public  mails  under  the  said  Convention  betrween 
and  for  the  Royal  post  offices  of  Great  Britain  and  Belgium. 

6.  The  Attorney-General  under  protest  says  that  this  honourable  Court  has  no 
jurisdiction  to  entertain  this  suit,  and  that  tiie  plaintiffs  cannot  prosecute  the  same 
therein. 

7.  The  Attorney-General  under  protest  as  aforesaid  gives  the  Court  to  understand 
and  be  informed  herein,  but  he  does  not  admit  the  matters  alleged  in  any  of  the 
paragraphs  of  the  statement  of  claim  to  be  true. 

Wherefore  the  Attorney-General  on  behalf  of  Her  Majesty  the  Queen  prays  the 
Court  to  stay  all  proceedings  in  this  action,  and  to  dismiss  the  motion  of  the 
plaintifb  with  costs  to  the  Attorney-General  on  behalf  of  Her  Majesty  of  and 
incident  to  this  application  and  action. 

John  Holkeb. 
FUed,&c. 
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109.  Petition  on  Objection  to  the  Report  of  tlie  RegiMrar  in  an  Action  of  Damage  (z). 

The  "  Malta,"  1877,  Letter  O,  No.  317. 
Petition. 

Messrs.  T.  &,  Sons,  solicitors  for  the  defendants,  the  owners  of  the  vessel  "  Malta," 
in  objection  to  the  registrar's  report  therein,  eay  as  follows : — 

The  defendants  submit  that  the  said  report  is  erroneous,  and  ought  not  to  be 
confirmed  for  the  following,  amongst  other  reasons : — 

1.  The  amount  allowed  in  i*espect  of  item  No.  1  (in  the  schedule  No.  1)  to  the 
report,  under  the  head  of  claim  of  owners,  master,  and  crew  of  the  Italian  vessel 
"  Francesco  Curro,"  is  excessive. 

2.  The  "  Francesco  Curro  "  was  an  Italian  vessel  of  602  tons  register,  built  of  wood, 
and  at  the  time  she  was  sunk  (to  wit,  on  the  8th  day  of  October,  18 — )  was  nine 
years  old. 

3.  Affidavits  were  made  by  a  number  of  surveyors,  ship  valuers,  and  brokers  for 
the  sale  of  ships  of  standing  and  experience,  who  valued  the  said  ship  at  the  time 
of  her  loss  at  less  than  2,000/.  None  of  the  persons  who  made  these  affidavits  were 
cross-examined. 

4.  The  affidavits  filed  in  support  of  the  said  claim  were  made  by  persons  resident  out 
of  the  jurisdiction  of  this  honourable  Court,  and  such  persons  did  not  attend  the 
said  reference. 

5.  The  amount  struck  off  the  items  (in  the  schedule  No.  2)  to  the  report  under  the 
head,  Claim  of  owners  of  the  ship  or  vessel  ^*  Malta,"  numbered  respectively  8,  9,  10, 
and  11,  should  be  allowed,  because  such  items  were  proved  to  represent  the  damages 
done  to  the  ^*  Malta  "  by  the  said  collision. 

0.  The  items  2,  3,  4,  5,  6,  7,  12,  18,  14, 15,  16,  and  17  should  have  been  allowed, 
because  such  items  were  proved  to  be  the  actual  expenses  in  and  about  the  towage  to 
and  from  the  docks  and  dockage  when  the  *'  Malta"  was  repaired,  and  in  repairing  the 
damage  caused  by  the  said  collision,  or  fairly  representing  the  damage  and  loss 
sustained  by  the  owners  of  the  "  Malta "  by  reason  of  the  said  collision,  and  the 
demurrage  of  the  "  Malta  "  whilst  in  dock  at  LiverpooL 

7.  No  evidence  was  given  on  behalf  of  the  owners  of  the  *'  Francesco  Curro "  in 
opposition  to  the  said  cUim  of  the  owners  of  the  *'  Malta." 

8.  The  allowance  and  disallowance  respectively  objected  to  herein  are  not  warranted 
by  the  evidence  before  the  registrar  and  merchants. 

The  defendants,  the  owners  of  the  '*  Malta,"  pray  this  honourable  Court  to  feject 
the  said  report  in  so  far  as  the  same  is  objected  to,  or  to  modify  and  alter  the 
same  as  to  him  shall  seem  meet,  and  that  right  and  justice  may  be  otherwise 
done  and  administered  in  the  premises. 
Dated,  &c.  [Signature  of  counsel.] 

[Signature  of  solicitor.] 


110.  Answer  to  the  ahoce  (^z). 


Messrs.  T.  C.  &  Co.,  solicitor  for  the  plainti&,  the  owners  of  the  barque  ''Francesco 
Curro,"  in  answer  to  the  petition  of  the  defendants  in  objection  to  the  registrar  s 
report  therein,  say  as  follows : — 

1.  The  amount  allowed  in  respect  of  item  No.  1  (in  the  schedule  No.  1)  to  the  said 
report  is  not  excessive,  but  on  the  contrary  was  and  is  a  fair  and  proper  sum,  and  the 
allowance  thereof  was  warranted  by  the  evidence. 

2.  They  deny  the  truth  of  the  allegations  in  paragraphs  5  and  6  of  the  said  petition 
and  say  that  the  registrar  properly  disallowed  the  items  in  the  said  pamgmphs 
mentioned  for  the  reasons  set  forth  by  him  in  his  reasons  for  his  said  report,  to  which 
reasons  the  plaintiffs  crave  leave  to  refer,  and  because  he  was  warranted  by  the 
evidence  in  disallowing  such  items,  and  because  the  defendants  failed  to  prove  that 
they  were  entitled  to  recover  such  items  of  damage. 

The  plaintiffs,  the  owners  of  the  '*  Francesco  Curro,"  pray  this  honourable  Court 
to  reject  the  prayer  of  the  said  petition,  and  to  condSrm  the  said  report  of  the 
registrar  and  merchants,  and  to  condemn  the  defendants,  the  owners  of  the 
vessel  "  Malta,"  in  the  costs  of  and  incident  to  their  objections  to  the  said 
report.  And  that  further  and  otherwise  right  and  justice  may  be  administered 
in  the  premises. 
Dated,  &c. 

(z)  Other  forms  of  pleadings  on  objec-  the  report  of  the  registrar  in  an  action 

tions  to   the  registrar's   report   will   be  of  mortgage,  see  The  Benwell  Toioer,  8 

found  in  the  Appendix  to  the  first  edition  Asp.  15  [1894,  Fol.  228]. 
of  this  work.    For  a  form  of  objection  to 
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1  10a.  AiMtJier  Form  of  Objection  to  the  Report  oftlie  Registrar  in  an  Actum  of 

Damage, 

'•Glenmanna,"  1895,  G.,  No.  258,  FoL  72. 

Pleadings. 

Plaintiff's  Petition  in  Objection  to  Registrar's  Rejwrt. 

,  solicitors  for  the  plaintiffs,  in  objection  to  the  registrar's  report,  filed  in  this 

action,  say  as  follows  : — 

1.  The  action  was  brought  to  recoyer  the  damages  sostained  bj  the  plaintiffs  bj 
reason  of  a  collision  which  occurred  on  the  9th  February,  1895,  in  the  River  Thames 
between  the  plain tifb'  steam  fish  carrier,  the  "  Eastward,"  of  144  tons  raster,  and  the 
defendants*  steam-ship,  the  "  Glenmanna." 

2.  The  action  was  heard  on  the  26th  day  of  March,  1895,  before  the  Honourable  Mr. 
Justice  Day,  assisted  by  Trinity  masters,  and  the  defendants'  said  steam-ship  "  Glen- 
manna  "  was  found  alone  to  blame  for  the  said  collision,  and  the  plaintiflEs'  claim  in  the 
said  action  was  referred  to  the  registrar  and  merchants  to  report  what  damages  were 
due  to  the  plaintiffs  in  consequence  of  such  collision. 

3.  The  reference  was  heard  by  the  learned  registrar  assisted  by  one  merchant  on 
the  28th  May,  and  on  the  SOth  May,  1895,  the  registrar  made  his  report,  a  copy  of 
which  is  annexed  hereto  and  marked  "■  A." 

4.  The  plaintifib  submit  that  the  said  report  is  erroneous,  and  ought  not  to  be 
confirmed  for  the  following,  amongst  other  reasons  : — 

(a)  Because  by  the  said  report  the  plaintiff'  claim  for  the  repairs  to  the  "  Eastward" 

at  Hull  is  reduced  by  deducting  a  discount  of  51.  per  cent,  on  the  amount  d 
such  account  from  the  same,  whereas  the  plaintiffs  in  fact,  and  such  fauct  was 
proved  by  the  evidence  adduced  on  their  behalf  at  the  said  reference,  had  only 
received  a  deduction  of  2 J/,  per  cent,  discount,  which  they  were  willing  to  give 
and  had  given  the  defendants  credit  for. 

(b)  Because  by  the  said  report  the  plaintifb'  claim  for  demurrage  of  the  said  steam- 

ship is  reduced  from  a  sum  of  495/.  to  a  sum  of  78/.,  and  the  plaintiffs  contend, 
and  the  evidence  called  on  their  behalf  proved,  they  are  entitled,  if  not  to  the 
whole  amount  claimed  by  them  in  their  claim  in  this  action,  to  a  much  larger 
sum  than  78/. 

(c)  Because  the  report  condemns  or  recommends  that  the  plaintifb  ought  to  be 

condemned  in  the  costs  of  the  reference. 

(fl).  (*). 

The  said therefore  prays  this  honourable  Court  to  order  the  report  to  be  referred 

in  respect  to  the  matters  herein  objected  to,  and  to  modify  and  alter  the  same  as  to 

the  Court  shall  seem  just,  and  that  right  and  justice  may  be  otherwise  done  and 

administered  in  the  premises. 

Delivered  this  12th  day  of  June,  1895. 


110b.  Anstoer  in  t/ie  abore  Case, 

Answer  to  Petition  in  Objection  to  the  Registrar's  Report, 

"William  A.  C.  &  Son,  solicitors  to  the  defendants,  say  as  follows  : — 
1.  That  the  amount  allowed  by  the  registrar  is  fully  sufficient  to  satisfy  all  the 
plaintiffs'  lawful  demands  as  proved  at  the  reference,  and  that  the  report  of  the 
registrar  is  right,  and  ought  to  be  confirmed,  for  the  following,  amongst  other  reasons : — 

(a)  Because  it  was  not  proved  or  stated  at  the  reference  that  the  account  for  repairs 

at  Hull  had  been  paid,  and  that  a  discount  of  5  per  cent,  is  usual  under  the 
circumstances. 

(b)  Because  the  period  for  which  demurrage  is  claimed   is  excessive,  and  the 

plaintifb  are  not  entitled  to  make  their  claim  at  a  rate  based  upon  fortuitous 
salvage  services  and  the  amount  of  fish  carried  during  the  best  fishing  months. 

(c)  Because  the  defendants  had  tendered  to  the  plaintiffs  a  sum  more  than  sufficient 

to  satisfy  the  plaintiffe'  just  claim  in  respect  of  demurrage  and  the  direction  as 
to  costs  of  the  reference  as  usual  and  proper  under  the  circumstances. 
The  defendants,  the  owners  of  the  "  Glenmanna,"  therefore  pray  this  honourable 
Court  to  reject  the  prayer  of  the  said  petition,  and  to  confirm  the  said  report  of  the 
registrar  and  merchants  as  to  the  amount  found  to  be  due  thereby,  and  to  condemn 
the  plaintiffs  in  the  costs  of  and  incident  to  their  objections  to  the  said  report,  and 
that  further  and  otherwise  right  and  justice  may  be  administered  in  the  premises. 

c).  (S). 

Delivered  this  9th  day  of  July,  1895. 

(a)  Signature  of  solicitors.  (V)  Signature  of  counseL 

(c)  Signature  of  solicitors.  {d)  Signature  cf  counsel. 
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IIOC.  Reply  to  the  above  Answer. 
Reply  to  Amwer  to  Petition, 

L.  k.  Co.,  of ,  solicitors  to  tlie  plainti&,  in  reply  to  the  answer  of  the  defendants, 

save  in  so  far  as  the  same  contains  admissions  of  the  allegations  in  the  petition  herein 
contained,  deny  the  statements  made  in  the  said  answer,  and  pray  that  the  pleadings 
be  concluded. 

A.  E.  Nelson. 

Dated  this  15th  day  of  July,  1895. 


111.  Petition  on  Protest  in  an  Action  in  rem  wfiere  the  Plaiiitiffa  claimed  Damages  for 

Losit  of  Life  (c). 

1882,  A.,  No.  1382,  Fol. 

In  the  High  Court  of  Justice, 
Admiralty  Division. 

• 

Between  M.  S.  (widow),  plaintiff, 

and 
The  Owner  of  the  "  Vera  Cruz,"  defendant. 

The  "  Vera  Cruz." 

Petition  on  Protest, 

1.  G.  R.  &  Co.,  the  solicitors  for  the  above-named  defendant,  say  as  follows : — 

2.  The  plaintiff  is  a  British  subject,  and  is  resident  at  or  near  Ulverston,  in  the 
county  of  Lancaster.  The  defendant  is  a  subject  of  His  Majesty  the  King  of  Spain, 
and  is  resident  within  that  kingdom. 

3.  The  defendant  is  the  sole  owner  of  the  steam-ship  or  vessel"  Vera  Cruz,"  which  is 
a  Spanish  vessel  belonging  to  the  port  of  Bilbao  in  Spain,  and  which  is  not  registered 
in  the  United  Kingdom  of  Great  Britain. 

4.  On  or  about  the  12th  of  August,  1882,  the  "Vera  Cruz"  was  in  the  Crosby 
Channel,  between  the  Crosby  and  Formby  lightships,  on  a  voyage  from  Liverpool  to 
ports  in  Spain  and  elsewhere,  and  whilst  in  the  prosecution  of  the  said  voyage,  and 
when  at  the  place  aioi*e8aid,  the  "  Vera  Cruz  "  came  into  collision  with  the  British 
vessel  the  schooner  "  Agnes,"  and  by  reason  of  the  said  collision  the  "  Agnes "  was 
sunk  and  her  master  and  some  of  her  crew  and  passengers  were  drowned. 

5.  The  "  Vera  Cruz"  was  in  the  port  of  Liverpool  in  the  month  of  July,  1883. 

(J.  On  or  about  the  13th  day  of  July,  1883,  the  "  Vera  Cruz"  was  arrested  in  a  suit 
in  rem  instituted  in  the  Admiralty  Division  of  this  honourable  Court  by  the  owners 
of  the  schooner  "Agnes,"  to  recover  damages  sustained  by  the  owners  of  the  "  Agnes" 
by  reason  of  the  aforesaid  collision.  The  present  action  //*  rem  was  commenced  by  the 
plaintiff  on  the  23rd  day  of  November,  1882,  and  the  indorsement  on  the  said  writ  is 
in  the  words  and  figures  following  : — 

"The  plaintiff  as  administratrix  with  the  will  annexed  of  her  late  husband 
William  Seward,  deceased,  late  master  of  the  vessel  *  Agnes,'  claims  1,000Z. 
against  the  owners  of  the  ship  or  vessel  '  Vera  Cruz '  and  her  freight  for  damage 
for  the  loss  of  the  said  William  Seward's  life  and  for  the  loss  of  her  son  Thomas 
William  Seward,  occasioned  by  a  collision  which  took  place  at  the  mouth  of  the 
Mersey  in  the  month  of  August,  1882,  and  the  sum  of  SI.  3«.  for  costs.  If  the 
amoimt  claimed  is  paid  to  the  plaintiff  or  her  solicitor  or  agents  within  four  days 
from  the  service  hereof,  further  proceedings  will  be  stayed." 

7.  Bail  was  given  in  the  said  first-mentioned  action,  and  the  "  Vera  Cruz "  was 
thereupon  released  and  sailed  from  England  on  or  about  the  17th  of  July,  1883. 

8.  This  honourable  Court  has  no  jurisdiction  to  entertain  the  said  action  of  damage 
for  loss  of  life,  and  by  reason  thereof  the  service  of  the  said  writ  on  the  "  Vera  Cruz  " 
is,  in  the  circumstances  stated  in  this  petition^  irr^ular  and  void. 

The  defendant  therefore  prays  this  honourable  Court — 
To  pronounce  against  the  jurisdiction  of  this  honourable  Court,  and  to  dismiss 
this  suit  with  costs  and  damages. 
Dated  the  1st  day  of  February,  1884.  [Signature  of  counsel.] 

[Signature  of  solicitor.] 

(«)  This  petition  was  filed  after  October,  1883. 


678  FORMS. 

112.  Answer  to  the  above. 

[Heading  an  in  Petition  on  Protest.'] 
Answer. 

J.  &  E.,  the  Bolicitors  for  the  plaintiff,  say  as  follows  : — 

1.  The  plaintiff  admits  the  allegations  contained  in  paragraphs  1,  2,  3,  4,  5,  6,  and  7 
of  the  petition  in  protest. 

2.  The  plaintiff  in  answer  to  paragraph  8  of  the  petition  on  protest  sars  that  the 
High  Court  of  Justice,  Probate,  Divorce,  and  Admiralty  Division  has  jonsdiction  to 
entertain  this  action,  and  that  the  service  of  the  writ  therein  is  valid. 

The  plaintiff  prays  the  Court  to  overrule  the  protest,  and  to  assign  the  defendant 
to  appear  absolutely. 
Dated,  &c. 

[Signatures  as  in  petition.] 


113.  Memorial  to  Le^id  to  the  Discharge  of  an  Attachment. 

The  petition  of  D.,  Son  &  R.,  proctors  on  behalf  of  W.  H.,  master  of  the  steam-ship 
"  Armenian,"  most  humbly  sheweth  : — 

That  the  said  W.  H.,  being  now  in  prison  and  confinement  for  a  certain  high  offence 
committed  against  the  law  and  a  contempt  of  this  honourable  Court,  and  having  most 
sincerely  repented  of  his  misconduct  and  illegal  proceedings,  we  your  petitioners  beg 
you,  the  right  honourable  the  judge  aforesaid,  to  bestow  a  merciful  attention  to  the 
prayer  of  this  their  petition. 

The  said  W.  H.,  being  in  command  of  the  said  steam-ship  '*  Armenian,"  sailed  with 
the  said  vessel  out  of  Millwall  Docks  in  the  river  Thames  at  a  time  when  she  was  under 
the  arrest  of  this  honourable  Court.  At  the  time  he  committed  the  said  offence,  the 
said  W.  H.  acted  without  any  desire  to  evade  the  process  of  this  honourable  Court,  or 
to  prevent  the  due  administration  of  justice,  and  the  said  W.  H.  never  at  any  time 
attempted  to  take  the  vessel  out  of  the  jurisdiction  of  this  honourable  Court. 

The  said  W.  H.  was  arre8t<Hi  at  Cardiff  on  the  18th  day  of  March  last,  several  hoars 
after  the  arrival  of  his  vessel  at  the  port,  and  he  has  ever  since  remained  in  prison,  and 
he  deeply  deplores  his  misconduct  with  respect  to  the  matters  above  mentioned,  and  is 
willing  to  make  any  atonement  in  his  power. 

The  said  D.,  Son  &  R.  therefore  most  humbly  implore  you,  the  right  honourable 
the  judge  aforesaid,  that  you  will  be  pleased  to  extend  to  the  said  W.  H. 
whatever  indulgence  and  relief  your  power  and  duty  will  permit  you. 

Dated  the  20th  March,  1874.  [Signature  of  counseL] 

[Signature  of  solicitor.] 


114.  AppellanVs  Casein  an  Admiralty  Apj)eal  to  the  House  of  Lords. 

In  the  House  of  Lords. 

On  Appeal  from  Her  Majesty's  Court  of  Appeal  in  England. 

Between  M.  S Appellant^ 

and 
The  Owners  of  the  "  Vera  Cruz  "  Respondents. 

Case  of  the  Appellant, 

1.  This  is  an  appeal  from  an  order  of  the  Court  of  Appeal  in  England,  dated  the  28th 
of  April,  1884,  reversing  a  decree  of  the  Honourable  Mr.  Justice  Butt  in  the  appellant's 
favour,  dated  the  26th  day  of  February,  1884,  which  overruled  a  protest  of  the  defendants 
against  the  jurisdiction  of  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High 
Court  of  Justice  in  this  action. 

2.  The  question  for  decision  in  this  appeal  is  whether  the  Probate.  Divorce,  and 
Admiralty  Division  of  the  High  Court  of  Justice  has  jurisdiction  to  entertain  this 
action,  which  was  for  damages  for  the  death  of  the  plaintiffs  husband,  who  was 
drowned  on  the  11th  August,  1882,  by  the  running  down  of  the  English  schooner 
"  Agnes,"  of  which  he  was  master,  by  the  Spanish  steamer  "  Vera  Cruz,"  of  which  the 
respondents  are  owners. 

3.  The  defendants  appeared  in  the  action  under  protest,  and  brought  in  the  said 
petition  on  protest. 

4.  Copies  of  the  writ  in  the  action,  the  petition  on  protest,  and  the  plaintiff*s  answer 
thereto,  and  the  defendants'  reply,  also  of  the  decree  of  the  Honourable  Mr.  Justice 
Butt,  and  of  the  order  of  the  Appeal  Court,  are  in  the  app^dix. 
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5.  The  Honourable  Mr.  Justice  Butt  overruled  the  protest,  following  the  "  Franconia," 
reported  2  P.  D.  163,  but  giving  no  reasoned  judgment.  The  judgment  of  the  Appeal 
Court,  reversing  the  decree  of  the  Honourable  Mr.  Justice  Butt,  is  reported  9  P.  D.  96, 
under  the  title  "  •  Vera  CruE,'  No.  2."  The  appellant  is  advised  and  humbly  submits 
that  the  said  order  of  the  Court  of  Appeal  is  erroneous  and  ought  to  be  reversed  for 
(amongst  other)  the  following  : — 

Rea4on8, 

Because  the  Probate,  Admiralty,  and  Divorce  Division  of  the  High  Court  of  Justice 
has  jmisdiction  to  entertain  the  said  cause  by  virtue  of  the  jurisdiction  inherent 
in  the  Court  of  Admiralty,  and  by  virtue  of  the  powers  conferred  by  the  Judicature 
Acts,  and  because  the  loss  of  the  life  of  the  said  William  Seward  by  the  collision 
of  the  "  Vera  Cruz  "  with  the  "  Agnes  "  was  damage  done  by  a  ship  within  the 
meaning  of  the  7th  section  of  the  Admiralty  Court  Act,  1861. 

[Signature  of  senior  and  junior  counsel.] 

[The  appellants'  petition  in  this  case  will  be  found  infra,  Misoellaneoub  Forms.] 


115.  RespaiideiWs  Case  in  tlie  ahote  Appeal. 

1.  This  is  an  appeal  by  the  plaintiff  from  a  judgment  of  the  Court  of  Appeal, 
reversing  a  judgment  of  the  Admiralty  Division  of  the  High  Court  of  Justice. 

2.  On  the  23rd  of  November,  1882,  an  action  in  rem  was  commenced  in  the  Admiralty 
Division  of  the  High  Court  of  Justice  by  M.  S.  against  the  owners  and  parties  interested 
in  the  ship  "  Vera  Cruz,"  of  the  port  of  Liverpool,  and  her  freight,  for  damages  for  the 
loss  of  the  life  of  the  husband  of  the  plaintiff,  and  of  her  son  T.  W.  S.,  caused  by  a 
collision  between  the  ships  the  "  Vera  Cruz  "  and  the  "  Agnes "  at  the  mouth  of  the 
river  Mersey,  on  the  11th  August,  1882. 

3.  The  writ  in  the  action  was  served  by  affixing  the  same  to  the  mainmast  of  the 
"  Vera  Cruz,"  which  was  then  under  arrest  in  an  action  in  rem  instituted  by  the 
owners  of  the  **  Agnes  "  for  damages  sustained  by  them  through  the  collision. 

4.  On  the  9th  January,  1884,  an  appearance  under  protest  was  entered  in  the  action 
on  behalf  of  the  owner  of  the  "  Vera  Cruz,"  who  is  a  Spanish  subject,  and  resident  in 
the  kingdom  of  Spain. 

5.  On  the  1st  day  of  February,  1884,  the  defendant  filed  a  petition  on  protest  in  the 
action,  stating  the  facts  already  mentioned,  and  submitting  that  the  High  Court  of 
Justice  had  no  jurisdiction  to  entertain  an  action  in  rem  for  damages  for  loss  of  life. 
The  petition  is  set  out  at  page  9  of  the  appendix  (/).  The  defendant  filed  an  answer 
admitting  all  the  facts  stat^  in  the  petition. 

6.  The  said  petition  came  on  for  hearing  and  argument  before  the  Honourable  Mr. 
Justice  Butt,  one  of  Her  Majesty's  judges  of  the  High  Court  of  Justice,  and  on  or  about 
the  26th  day  of  January,  1884,  his  lordship  gave  judgment,  overruling  the  protest. 
The  matter  passed  before  his  lordship  without  argument,  the  counsel  for  the  present 
respondent  admitting  that  on  the  authorities  his  lordship  was  bound  to  pronounce 
against  the  protest. 

7.  The  defendant  appealed  from  the  said  judgment  to  Her  Majesty's  Court  of  Appeal, 
and  on  or  about  the  28th  day  of  April,  1884,  the  judgment  appealed  from  was  reversed, 
and  judgment  pronounced  in  favour  of  the  protest,  and  dismissing  the  action.  The 
judgment  of  the  Court  of  Appeal  is  reported  in  9  P.  D.  p.  96. 

It  is  from  that  judgment  that  this  appeal  is  brought. 

8.  The  respondents  submit  that  the  judgment  of  the  Court  of  Appeal  is  right  and 
ought  to  be  affirmed  for  (amongst  other)  the  following : — 

Reasons, 

1.  Because  the  cause  of  action  conferred  by  9  &  10  Vict.  c.  93  (Lord  Campbell's 

Act)  is  not  a  cause  of  action  enforceable  in  rem, 

2.  Because  no  Court  whose  jurisdiction  was  gi?en  to  the  High  Court  of  Justice 

would,  antecedently  to  the  Supreme  Court  of  Judicature  Acts,  have   had 
jurisdiction  to  entertain  such  an  action,  and  the  High  Court  of  Justice  has 
not  now  jurisdiction  to  do  so. 
8.  Because  the  judgment  of  the  Court  of  Appeal  is  according  to  law. 

(/)  See  supra,  Form  111. 
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The  heading 9  of  thete  Farmt  are  in  most  cases  omitted. 


116.  Form  of  Claim  in  a  Reference  be/ore  ffie  Registrar  assisted  by  Merchants  in 

an  Action  of  Damage  in  a  Case  of  Total  Loss» 

"  Olga." 

The  following  are  the  particulars  of  the  damages  claimed  on  behalf  of  the 
owners  of  the  ship  "  U  Trovatore/*  and  on  behalf  of  the  owners  of  the  caigo 
lately  laden  therein,  and  on  behalf  of  the  master  and  crew  of  the  said  ship, 
proceeding  for  their  personal  effects  (g). 

£      «.  <i 

1.  Estimated  value  of  the  ship  "II  Trovatore*' of  171  tons    .        .        .    1,076    0    0 

2.  Stores 10    0    0 

3.  Cargo  of  315  tons  of  broken  granite 102    7    6 

4.  Freight 88  17    6 

6.  Surveyor's  fees  440 

6.  Noting  and  extending  protest  (A) 2  17    6 

7.  Thames  Ck>nservancy  charges  for  raising  the  wreck,  after  deducting 

the  proceeds  of  sale  of  the  wreck  and  cargo  (/)       ....       333  10    7 

8.  Agency  of  Messrs.  Terry  k  Company 10  10    0 

Private  effects  of — 

9.  G-.  Crocker,  master 45    0    0 

10.  D.  Ritchie,  mate 25    0  0 

11.  T.  Griffiths,  A.  B .         .  15    0  0 

12.  B.  Anderson,  A.  B 15    0  0 

13.  W.  Simmonds,  A.  B 11  15  6 

14.  J.  Allen,  A.  B 15    0  0 

15.  G.  Skinner,  A.  B 15    0  0 


£1,770    2    7 


(jf)  All  the  charges  here  set  out  were 
in  the  above  case  allowed  by  the  regis- 
trar. (Report  of  the  reg.  22nd  Aug., 
1867.) 

(A)  The  charge  for  noting  and  extend- 
ing protest  is  usually  allowed. 

(t)  As  to  the  general  rule  with  refer- 
ence to  the  allowance  of  the  cost  of 
raising  and  repairing  a  sunken  ship,  see 
supra,  p.  112.  But  it  is  to  be  observed 
that  where  a  ship  is  sunk  in  the  Thames 
so  as  to  impede  the  navigation,  the  owners 
are  bound  by  the  provisions  of  a  special 
Act  of  Parliament  to  have  the  wreck  raised. 
See  7%«  Mtri/;k,  6  P.  D.  127,  and  supra,  p. 
119.  In  the  Mersey  and  some  other  navi- 
gable rivers  in  England  a  similar  obligation 
is  imposed  by  special  Act,  the  Harbours, 
Docks,  and  Piers  Clauses  Act,  1847,  or 
the  M.  S.  A.,  1894,  ss.  530—534).   Harbour 


and  conservancy  authorities  may  remove 
wrecks  within  their  jurisdiction,  and  may 
reimburse  themselves  for  the  expenses  of 
such  removal  out  of  the  proceeds  of  the 
sale  of  such  wrecks.  See  Virian  v.  Jfer- 
sey  Docks,  L.  R.  5  C.  P.  19  (Mersev); 
The  Bmerald,  [1896]  P.  192  ;  fke 
Douglas,  7  P.  D.  151 ;  Th^  Harrington, 
13  P.  D.  48  (Thames);  The  Crystal, 
[1894]  A.  C.  608  (Tyne)  ;  BarracUmgki. 
Brown,  [1897]  A.  C.  615  (Aire  and  Calder). 
See  also  7%«  Utopia,  [1893]  A.  C.  492; 
SmUhy.  Wilson,  [1896 J  A.  C.  579— P.  C. ; 
Dorm&nt  v.  Fumess  Railway,  11  Q.  B.  D. 
496 ;  Tlie  Snark,  [1900]  P.  105.  In  all 
cases  where  the  owner  of  the  wreck  is 
compelled  by  law  to  raise  it,  the  expense 
of  raising  it,  after  deducting  the  value  of 
the  wreck  when  raised,  is  allowed  as  an 
item  of  damage. 
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117.  Fhrm  of  Claim  where  t/ie  Ship  was  bratight  into  Port  and  repaired, 

"  Raymond  "  (j), 

£     9.  d. 

1.  Salvage  (it) 316    0  0 

2.  Costs  of  arbitration 31  15  0 

8.  Pilotage  from  the  North  Foreland  to  Gravesend  {t)      .        .        .        .  14    8  9 

4.  Pilotage  from  Gravesend  to  the  Victoria  Docks 2  10  0 

5.  Towage  from  North  Foreland  to  Gravesend 75    0  0 

6.  Towage  from  Gravesend  to  Victoria  Docks 11  10  0 

7.  Dock  dues 17  18  3 

8.  R.  G.  F.,  ship-chandler,  sailmaker,  &c 22    2  0 

9.  Messrs.  D.  &  W.  for  repairs 317    4  9 

10.  Messrs.  B.  &  Sons,  notaries 3  18  6 

11.  G.  W.  &  Co.  for  a  second-hand  anchor  and  chain  and  a  new  stock        .  70    0  2 

12.  Towage  from  the  Victoria  Docks  to  North  Foreland         .                 .     .  28    0  0 

13.  Pilotage  from  the  Victoria  Docks  to  Gravesend 4  10  9 

14.  Pilotage  from  Gravesend  to  the  Downs 12    9  0 

15.  Boat-hire  landing  pilot 190 

16.  Survey  (m) 2    2  0 

17.  Agency  («) 24    0  0 

18.  Master's  expenses,  boat-hire,  &c 3    7  6 

19.  Telegrams,  postages,  &a 0  17  0 

20.  Demurrage  of  the  barque  *' Harriet  Wade/'  of  716  tons,  from  11th 

February  (o)  to  20th  March,  1866,  say  38  days 346     1  4 

£1,304    5  0 


118.    Another  Claim  in  a  Case  similar  to  the  preceding  (p), 

"  Sarah  Watson." 

£   s.  d. 

1.  Messrs.  B.  k  S.,  notaries            2  10    0 

2.  Pilotage  from  the  Downs  into  Ramsgate         .        ...        .        .        .  10    0    0 

3.  Harbour  dues 20  10    6 

4.  Labour  mooring  ship 100 

5.  Labour  discharging  30  tons  of  coal 1  17    6 

6.  For  carting  cargo  from  the  ship  to  the  shore 1  10    0 

7.  Messrs.  B.  &  M.  for  repairs 228  12    5 

8.  J.  H.,  blacksmith '       .  31    0    0 

9.  G.  T.  k  Sons,  ropemakers 62    4    8 

10.  W.  T.,  do 4    3    4 

11.  G.  S.,  blockmaker 16  13    8 

12.  A  new  joUy  boat  and  oars 15  15    0 

13.  E.  k  B.,  plumbers  and  painters 8  14    7 

14.  J.  R.,  saitmaker 22  11     0 

15.  Railway  carriage  of  rope,  &c 141 

16.  Riggers 10    0    0 

17.  A  new  anchor 22    8    8 

18.  A  new  chain  cable 55    2  11 

19.  Labour,  unloading,  stowing,  kc 0    9    0 

20.  Cart  hire  for  anchor  and  chain ..100 

21.  Scraping  and  blacking  ship 300 

22.  Master's  expenses  on  shore 300 

23.  Re-shipping  cargo 1  10    0 

y)  No.  3140.  two,  surveyors  will  be  allowed. 

(k)  See  supra^  p.  118.  (n)  A  sum  is  frequently  allowed  as  re- 

(l)  It  is  usual  to  allow  all  towage  and  muneration  to   the  agent's  man,  under 

pilotage  charges  rendered  necessary  by  whose  directions  the  repairs  are  done, 

the  collision.    In  the  above  case  the  colli-  (o)  The  date  of  the  collision.    In  calcu- 

sion  occurred  in  the  Downs,  the  plaintiffs'  lating  demurrage  a  reasonable  time  will 

ship  being  at  the  time  bound  from  Shields  be  aUowed  for  getting  the  vessel  into 

to  Alexandria.  The  registrar  was  of  opinion  dock,  for  executing  the  repairs,  and  for 

that  under  the  circumstances  of  the  case  getting  the  vessel  out  to  sea  and  on  her 

it  was  proper  to  have  the  vessel  brought  course  again.     As  to  what  demurrage  is 

to  Lonaon  to  be  repaired.  usually  idlowed,  see  supra,  p.  117. 

(m)  The  fees  of  one,  or  at  the  most  of  (j?)  No.  3152, 
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£      *.  d, 

24.  Cartage  of  coals 0  10  0 

25.  Towage  to  sea 2  10  0 

26.  Pilotage  and  boat-hire,  landing  pilot 5    0  0 

27.  Surveys  and  certificates 330 

28.  Italian  consular  fees 2    2  0 

29.  Agency  and  commissions 21     0  0 

30.  Tdegrams,  postage,  &c 1  18  6 

31.  Demurrage  of  the  barque  "  Starbeam/*  of  391  tons,  from  the  14th 

February  to  the  3l8t  March,  say  45  days 208  10  4 

770  11  2 

Deduct  proceeds  of  sale  of  old  rigging,  &c  (^) 7    0  6 

£763  10  8 


I 


119.  Farm  of  Claim  wh^re  the  Vessel  grounded  after  the  CollUion,  and  the  Conteqttential 
Damage  was  claimed  and  allowed  on  Appeal  to  the  Court  (r). 

"  Cogent ''  («). 

Claim  on  behalf  of  the  owners  of  the  ''  Pina  "  by  reason  of  the  collision  between 
their  steam-ship  and  the  defendants'  vessel  ^*  Cogent "  in  the  Boath  Basin,  Cardiff, 
on  the  24th  day  of  Feburary,  1900. 

£    tf.    d, 

1.  Bute  Shipbuilding  Co.,  Limited,  for  repairs 1,585    1    0 

2.  Do.                               Do.              266    0    0 

3.  Holzapfels  Composition  Co.,  Limited,  for  composition         .        .  35    0    0 

4.  Cardiff  Railway  Company,  hire  of  rafts 12    0    <> 

5.  Do.                   raising  and  pumping,  &c 150    0    0 

6.  Do.                    dock  rent  on  ship 27  10    8 

7.  Do.                   tipping,  &c.,  part  of  cargo .                        .  60  16  10 

8.  Do.                   discharging  cargo  and  bunkers             .    .  639  11    1 

9.  Do.                   wharfage  on  fresh  bunker  coal  .        .  2  15    6 

10.  Do.                   water  account 1  13    0 

11.  Do.                            Do.             8    4    0 

12.  Do.                            Do.                0  14    0 

13.  Lloyds  register 170 

14.  Do.                   7  11    0 

15.  Cory  Brothers  &  Co.,  Limited,  wagon  hire 39  12    6 

16.  Do.                       trimming  account 62    5    0 

17.  H.M.  Customs,  light  dues 1952 

18.  W.H.Tucker  &  Co.,  tug  hire 3  10    0 

19.  Consular  fees  for  re-clearance 2  11  10 

20.  D.  Evans  &  Levering,  boat  hire 2    0    0 

21.  Do.                    Do 2    0    0 

22.  Do.                    Do 0  10    0 

23.  Do.                     Do 10    0 

24.  D.  Evans  &  Lovering,  boat  hire 0  15    0 

25.  Do.                     Do 2    0    0 

26.  Do.                     Do 1     0    0 

27.  Thomas  Cook                   Do 3    0    0 

28.  F.  C.  Bosio,  dock  pilot 500 

29.  Do.              Do 2  10    0 

30.  Crew  of  the '^  Pina,"  discharging  bunker  coal 35  14    0 

31.  Great  Western  Railway,  tipping,  &c.,  part  cargo 18    9  11 

32.  John  Minahan,  moving  booms 0100 

33.  Brokerage  fee  for  re-clearance  at  Custom  House 5    5    0 

34.  Loss  on  bunker  coal :  43  tons  at  25» £53  15    0 

Cost  of  bunkers  :  195  tons  at  1/ 195    0    0 


238  248  15    0 

Less  proceeds  of  sale  by  auction  .      150    0    2 


98  14  10 


(jl)  Where  old  materials  have  been  re-  terials. 
placed  by  new  materials,  the    proceeds  (r)  See  The  Cogentj  Shipping  Gazette 

of  the  sale  of  the  old  materials  should  be  Summary  for  1900,  p.  487. 
deducted  from  the  cost  of  the  new  ma-  (#)  1900,  P.,  No.  148. 
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£     M,  d, 

3.').  Loss  on  stores  as  per  lowest  tender 246    2  7 

36.  Thomas  &  Davey,  trimming  bankers 15  10  1 

37.  Frederick  Murrell,  surveyor 31  10  0 

38.  J.  H.  Hallett  &  Co.,  surveyors 31  10  0 

39.  Ingledew  k  Sons,  noting  protest 0    3  6 

40.  John  Greatrex,  interpreter 10  10  0 

41.  F.  Oneto,  vessel's  superintendent,  Genoa — 

34  days  at  2/.  2# 71  14  0 

Paid  travelling  expenses 20    0  0 

42.  Agency 60    0  0 

43.  Owners'  telegrams 5  10  0 

44.  Bunker  coal  consumed  at  Cardiff — 61  tons  at  1/.          .        .        .        .  61    0  0 

45.  Loss  of  freight  on  89  tons  10  cwt.  short  delivered  at  Genoa,  at  8*.  lO^d, 

I   per  ton 39  14    4 

46.  Such  an  amount,  if  any,  as  may  be  due  to  the  Bute  Shipbuilding 

Company,  Limite<l,  for  salvage  in  respect  of  which  an  action  has 
been  commenced  against  the  "  Pina." 

47.  (^osts  of  resisting  such  claim  for  salvage 

48.  Detention  of  8.s.  "  Pina"  from  24th  February,  1900,  to  the  10th  April, 

1900—45  days  at  40/.  per  day 1,800  0  0 

Further  items  since  i\,  I.  F.  F.  Common,  surveyor                .        .  17  17  0 

sent  in  and  for  which  J  2.  F.  G.  Treheme,  surveyor  oh  cargo                .    .  3  3  0 

leave  to  add  to  claim  1 3.  A.  P.  Noel                      Do 110 

must  be  asked  for         (4.  S.  Davey                        Do 2  2  0 

Together  with  interest  and  costs.        • 
Dated  this  30th  day  of  May,  1900. 

[Sigiuttnre  of  plaintiffs*  solicitors,] 


120.  Form  of  Claim  in  an  Action  of  Master's  Wages  (t). 

The  "  Isabella." 

The  following  are  the  particulars  of  the  plaintiffs  claim  herein  : — 

First  Toy  age, 

£      s.    d,    £,     s,    d. 

Total  amount  of  disbursements,  &c 483    7    5 

Cash  received  at  sundry  times 449  10    9 

33  16    8 

Second  royage. 

Total  amount  of  disbursements,  &c 1,427  19    7 

Cash  received  at  sundry  times 1,366  10    0 

71     9    7 


121.  Fornh  of  Particulars  of  Owner's  Set-off  or  Counterclaim  in  the  above  Cause, 

The  "  Isabella  "  (w). 

The   following   are  the  particulars  of   the  defendant's  set-off   or   counterclaim 
herein  : — 

First  royage, 

£    s,    d. 

Freight  short  credited .        .        .500 

Overcharged  by  the  master  on  the  amount  of  his  commission  on  the  freight 
from  Rio  de  Janeiro  to  London 270 

(J)  For  seamen's  claims,  see  Forms  87  (u)  No.  2391. 

and  93,  supra. 
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Seco^nd  royage. 

At  Parana,  «  , 

X,    s,    a. 

Pilot .360 

Steamer .      6  12    0 

At  Monte  VideOj  ^e. 

Advances  to  crew  short  credited ...        6    5    0 

Error  in  portage  bill ,  .006 

3  ides  short,  delivered B  10    1 

Commission  received  and  not  credited  by  the  master 9  18    0 


122.  IrutructU^fU  for  the  Arrett  of  Skip ^  Cargo,  and  Freight, 

It  is  requested  that  the  warrant  lodged  herewith  be  executed  by  the  arrest  of  the 

vessel  " ,'*  lying ,  and  of  the  cargo  now  or  lately  laden  therein,  together  with 

the  freight  due  for  the  transportation  thereof,  and  of  the  cargo  lately  discharged 

therefrom  and  now  lying  at ,  together  with  the  freight  for  the  transportation 

thereof  (or  as  the  case  may  be)  (v). 

Dated  this day  of ,  19—. 

l^Tohe  signed  by  the  soUeitor  or  by  his  elerkfor  him.} 

It  is  also  requested  that  instructions  be  forwarded  by  telegraph  to  the  marshal's 
substitute  at  [If  the  proj)erty  i*  at  an  outport,  and  Imviediate  ditention  i*  required, 
tftis  form  muet  alto  be  JUled  «//],  desiring  that  an  immediate  arrest  be  effected  of  the 
said  vessel  and  of  the  cargo  now  or  lately  laden  therein,  together  with  the  frei^t 
due  for  the  transportation  thereof,  in  anticipation  of  the  arrival  of  the  warrant, 
an  undertaking  being  hereby  given  that  the  marshal  shall  be  indemnified  in 
respect  of  all  charges  and  expenses  that  may  be  incurred  in  consequence  of  such 
instructions. 

Dated  this day  of ,  19 — , 

[To  be  signed  by  his  nolicUor  or  by  his  elerkfor  him.] 


123.  Pracipe  for  Sertice  by  tfie  Marsftal  of  any  Instrutnent  in  rem  other  than  a 

Warrant. 

I,  ,  solicitor  for  the  \  plaintiff  or  defendant],  pray  that  the  [state  nature  i»/ 

insfmmeftt]  left  herewith  be  duly  executed. 

Dated  this day  of ,  19 — . 

[To  be  signed  by  the  solicit  or  or  by  his  elerkfor  him.] 

It  is  also  requested  that  instructions  be  forwarded  by  telegraph  to  the  marshal's 
substitute  at  [j^^  the  instrument  is  for  the  release  of  property  at  an  outport^  and  if 
immediate  release  is  required,  this  form  must  also  be  JiUed  up],  desiring  that  the 
property  be  immediately  released,  an  undertaking  being  hereby  given  for  payment  of 
all  the  outstanding  costs,  charges,  and  expenses  attending  the  care  and  custody  of  the 
property  whilst  under  arrest  in  this  action. 

Dated  the day  of ,  19—. 

[7o  be  signed  by  the  solicitor  or  by  his  elerkfor  him.] 


(r)  As  many  copies  of  the  warrant 
must  be  lodged  witn  the  marshal  as  may 
be  required  for  sei-vice,  namely,  one  copy 
only  of  the  warrant  is  against  the  ship,  or 
against  the  ship  and  her  freight  and  her 
cargo  on  board  and  the  freight  thereon. 
But  if  the  warrant  is  against  a  ship  and 
a  landed  or  a  partly-landed  or  transhipped 


cargo,  or  against  a  ship  and  the  freight 
and  her  l^ded  or  partly-landed  cargo, 
two  or  more  copies  are  necessary — ^that 
is  to  say,  a  copy  to  leave  on  the  ^p  and 
a  copy  for  eaci  further  separate  service 
of  the  warrant.  See  Admiralty  Procedure 
against  Ships  and  Cargo,  by  B,  G.  M. 
Browne,  Admiralty  marshal  [1887]. 
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124.  PrtBclpefor  CattaJt  Warrant  hy  Plaintiff, 

I, [state  name^  addressy  and  description]^  hereby  undertake  within  three  days 

after  I  shall  have  been  served  with  a  notice  o{  any  counterclaim  herein  in  respect 
of  which  the  defendant  is  entitled  to  arrest  [state  name  and  Cloture  of  the  property]^ 
to  give  bail  to  answer  such  counterclaim  in  a  sum  not  exceeding  [state  amcuwt  for 
iwhioh  the  undertaking  is  given]  pounds,  or  to  pay  such  sum  into  the  High  Court  of 
Justice. 

Dated  the day  of ,  18 — . 

[To  be  signed  by  t/ie party  or  by  his  solicitor^] 


125,  Xotice  of  Bail  taken  before  a  Commissioner. 

We,  ,  solicitors  for  the  defendants,  hereby  give  you  notice  that  we  tender 

A.  B.,  of ,  in  the  county  of  ,  and  C.  D.,  of ,  in  the  county  of  . 

as  bail  on  behalf  of  the  defendant  in  this  action,  in  the  sum  of  £ ,  to  answer 

judgment  in  this  action,  and  that  such  bail  was  taken   and    perfected  *  before 
,  of  Liverpool,  in  the  county  of  Lancaster,  commissioner,  on  the  day  of 


Dated 


•  Where  bail  is  perfected  at  differeiU  places,  proceed  as  follows : — ^by  the   said 

A.  B.,  before  ,  of  ,  in  the  county  of  ,  commissioner,  on  the  day 

of ,  and  by  the  said  C.  D.  before ,  of ,  in  the  county  of ,  commissioner, 

on  the day  of . 


126.  J^ffidarit  of  Service  of  Notice  of  Bail, 

I,  P.  H.,  of ,  make  oath  and  say  : — 

1.  I  am  a  clerk  in  the  employ  of  Messrs. ,  of ,  in  the  county  of  Middlesex, 

solicitors,  the  London  agents  of ,  of  Liverpool,  in  the  county  of  Lancaster,  solicitor 

for  the  defendant  in  this  action. 

2.  On  the day  of  ,  at of  the  clock  in  the  noon,  I  served  at  the 

office  of  Mcjvrs. ,  of ,  a  notice  of  bail,  whereof  a  true  copy  is  hereunto  annexed 

and  marked  N. 


127.  Mtice  of  Odjection  to  Bail. 


We,  — ?-,  solicitors  for  the  plaintiffe,  hereby  give  notice  that  we  object  to  , 

of ,  and ,  of ,  the  persons  tendered  as  bail  herein  on  behalf  of ,  the 

owner  of  the  said  ship  or  vessel  " ,"  defendant  in  this  action. 

To  the  Admiralty  marshal,  and  to  the  defendant's  solicitors  or  agent,  and  to  whom 
else  it  may  concern. 


128.  Consent  to  Bail  Bond  being  executed  immediately, 

I, -i  solicitor  for  the  plaintiffs,  hereby  consent  that  the  bail  bond  herein  may  be 

immediately  executed  and  nled,  and  that  the  said  vessel  may  be  forthwith  released. 


129.  Form  of  Bail  Bond  in  an  Action  of  Restraint, 

"  Vivienne." 

Whereas  an  action  of  restraint  has  been  commenced  in  the  High  Court  of  Justice  on 
behalf  of  A.  B.,  the  owner  of  43  sixty-fourth  shares  in  the  steam-ship  "  Vivienne," 
against  the  said  steam-ship  "  Vivienne,^'  and  against  the  remaining  owners  of  the  same 

defendants  intervening:    Now,  therefore,  we,  and ,  jointly  and  severally 

submit  ourselves  to  the  jurisdiction  of  the  Court,  and  consent  that  if  the  aforesaid 
steam-ship  "  Vivienne  "  shall  not  safely  retam  to  a  port  within  the  jurisdiction  of  this 
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honourable  Coart  from  as  many  voyages  as  she  shall  sail  npon  before  notice  shall  have 
been  given  to  the  defendants  by  the  plaintiffs  that  they  withdraw  their  claims  for 
security  for  the  value  of  their  shares  in  the  said  steam-ship,  execution  may  istme 
against  us  for  a  sum  not  exceeding  3,0002.,  being  the  value  of  the  plaintiff's  shares  in 
the  said  steam -ship. 

This  bail  bond  was  signed,  &c.  [signature  of /tureticJt], 
Before  me . 


130.  AppraiJtentent, 

The  *' ." 

An  inventory  of  the or  vessel .     [Here  follow  the  detaiU  of  the  inventory.] 

I,  ,  Admiralty  marshal,  do  certify  that  by  virtue  of  a  commission  of 


appraisement  and  sale  dated  the day  of ,  19 — ,  and  issued  in  this  action,  1 

have  chosen  ,  of  ,  an  experienced  person,  and  have  sworn  him  to  appraix 

the ,  according  to  the  true  value  thereof.    And  I,  the  said         ,  whose  name  is 

hereunto  subscribed,  do  certify  that,  by  virtue  of  my  said  oath,  I  have  faithfully  and 

justly  appraised  the  said at  the  sum  of /. 

In  witness  whereof  we  have  hereunto  respectively  set  our  hands  this day  of 

,  19—. 

(^Signature  of  marthid.) 
{Slffnature  ofapprai^r.) 


131.  Pracipe  for  Caveat  Paytnent. 

1  [solicitor  J  for  [jitate  name^  addrenxy  and  description  of  party]  pray  a  caveat  against 

the  payment  of 1,  out  of  the  proceeds  of  the  [state  name  and  nature  of  property'] 

now  remaining  in  Court,  without  notice  being  first  given  to  me  at  [state  address]. 

Dated  the day  of ,  19 — .  [To  he  signed  by  the  solicitor  or 

by  his  clerk  for  him,] 


132.  Affidatit  of  Value  in  an  Action  ofSalraye. 

1,  T.  W.  M.,  a  member  of  the  firm  of  M.,  of  Glasgow,  shipowners,  and  managers  of  the 
steam-ship  '*  Oceana "  Company,  Limited,  the  owners  of  the  steam-ship  "  Oceana,*^ 
make  oath  and  say  as  follows  : — 

1.  The  "  Oceana"  is  a  steel  screw  steam-ship  belonging  to  the  port  of  Glasgow,  of 
3,530  tons  gross  and  2,310  tons  net  register,  fitted  with  triple  expansion  engines  of 
330  horse-power  nominal,  and  at  the  time  of  the  salvage  services  which  form  the 
subject-matter  of  this  action  was  of  the  value  of  29,000Z.  and  no  more. 

2.  At  the  time  of  the  said  salvage  services  the  **  Oceana''  was  in  the  prosecution  of 
a  voyage  from  Cardiff  to  Cape  Town,  laden  with  a  cargo  consisting  of  4,600  tons  or 
thereabouts  of  coals. 

3.  I  have  caused  inquiries  to  be  made,  and  am  informed  and  believe  that  the  total 
value  of  the  said  cargo  exclusive  of  freight  was  4,895/.,  and  no  more. 

4.  The  gross  freight  payable  on  delivery  of  the  said  cargo  at  Cape  Town  amounted 
to  5,401/.  IIjt.  2d.y  but  in  order  to  earn  the  said  freight  the  following  expenses  had 
necessarily  to  be  incurred,  namely  : — 

Wages  and  provisions  of  master  and  crew  from  time  of 

services  until  arrival  at  port  of  discharge  .        .        .  £139 

Cost  of  discharging  cargo 337 

Harbour  dues,  port  charges,  &c 409 

Towage  from  Walfisch  Bay  to  port  of  discharge      .     .  2,000 

which  amounts,  deducted  from  the  gross  freight,  leaves  2,515/.   lis.  Id.  as  the  net 
freight  at  risk  at  the  time  of  the  said  services. 


0 

0 

11 

6 

2 

1 

0 

0 

Id. 

as  the 

133.  Agreement  as  to   Valties  of  Shipf  Cargo,  and  Freight  arrested  in  a 

Cause  of  Salvage. 

We,  the  undersigned,  solicitors  for  the  plaintifb  and  solicitors  for  the  defendants 
respectively  in  this  suit,  do  hereby  agree  the  ship  or  vessel "  Pride  of  Canada,''  and 
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the  cargo  now  or  lately  laden  therein,  and  the  freight  due  for  the  transportation 
thereof,  being  the  ship,  cargo,  and  freight  proceeded  against  in  this  suit,  to  have  been, 
at  the  time  the  property  was  brought  into  safety,  together  of  the  ?alae  of  12,310Z. 
<that  is  to  say)— 

Value  of  ship £2,300    0    0 

Ditto  cargo 8,150    0    0 

Ditto  freight 1,860    0    0 

£12,310    0    0 


134.  Ancther  Form, 


We,  the  undersigned  solicitors  for  the  plaintifb  and  defendants  respectively,  hereby 
agree  that  the  total  value  of  the  ship,  cargo,  and  freight  proceeded  against  in  this 
action  was,  at  the  time  the  property  was  brought  into  safety,  11,1602. 


135.  Another  Form. 


We,  the  undersigned,  the  solicitors  for  the  plain tifb  and  defendants  in  this  action, 
hereby  agree  that  at  the  time  of  the  services  in  question  in  this  cause  the  ship  or 
vessel  "  Philadelphia,^'  her  cargo  and  freight,  proceeded  against  in  this  cause,  were 
together  of  the  value  of  12,8382.  4«.  2d, 


136.  Agreement  in  CroM  Actions  of  Damage  tfuU  tfte  Actions  shM  he  Tried 

on  the  tarns  Eridence, 

[^Headings  in  both  SnitsJ] 

We,  the  undersigned  solicitors  for   the  respective  parties,  do  hereby  agree  that 
these  actions  shall  be  heard  at  the  same  time  and  upon  the  same  evidence  [and  (x) 

that  the  pleadings  in  the   action  No.  shall  be  used  as   the  pleadings   in  the 

action  No.  ]. 


137.  Agreement  to  refer  upon  Defendant  admitting  Liability. 

We,  P.  &  P.,  solicitors  for  the  plaintiff,  and  W.  &  R.,  solicitors  for  the  defendants, 
hereby  consent  and  agree  that  this  action,  and  all  matters  in  difference  in  this 
action,  be  referred  to  the  registrar,  assisted  by  merchaDts,  the  defendants  hereby 
admitting  their  liability  to  the  plaintiff  for  such  amount  as  he  may  prove  due  (if 
any). 

(Signed)        . 


138.  Affidavit  verifying  t/ie  Statement  of  Claim  in  an  Action  of  Limitation  of  Liability 
w/iere  Personal  Imury  and  Logs  of  Life  luid  occurred^  but  those  wJio  had  Claims  in 
respect  qf  Loss  of  Loss  and  Personal  Injury  had  been  settled  with  before  tJte  /tearing 
of  the  Suit, 

I,  J.  L.  B.,  of  Sunderland,  in  the  county  of  Durham,  shipowner,  make  oath  and  say 
as  follows : — 

1.  I  am  the  manager  of  the  Wear  Steam  Shipping  Company,  the  owners  of  the 
steam-ship  *^  Foscolino  "  mentioned  in  the  pleadings  in  this  action. 

2.  On  the  14th  day  of  June,  1884,  the  said  steam-ship  "Foscolino"  came  into 
collision  with  the  steam-ship  "  Venetia,"  off  Ushant.  In  consequence  of  the  said 
collision  the  "  Venetia  '*  was  sunk,  and  her  cargo  was  lost.  Two  of  the  crew  of  the 
"  Venetia,"  viz.,  J.  W.,  the  second  engineer,  and  C.  D.,  mess-room  boy,  were  drowned, 
and  a  fireman  of  the  same  vessel,  named  F.  £.  Le  B.,  sustained  personal  injury  by 

(a?)  Under  the  present  practice  cross  tended  that  the  same  pleadmgs  shall  serve 

actions  of  damage  are  generally  consoli-  in  both  actions,  add  the  words  in  brackets, 

dated  before  the  pleadings  ;  but  if  no  con-  See  supra,  p.  393. 
solidation  order  be  made,  and  it  be  in- 
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reason  of  the  said  collision,  bat  there  was  no  fnrther  loss  of  life  or  personal  injury  caosed 
by  the  said  collision.    The  "  Fosoolino  "  was  materially  damaged. 

8.  The  claims  made  by  the  representatives  of  the  said  J.  W,  and  C.  D.,  and  the 
personal  claim  of  the  said  F.  E.  Le  B.,  have  been  satisfied  by  payment  by  the  plaintifk 
of  agreed  damages  as  follows : — 

1.  The   said  J.  W.  left  a  widow  and  three  in^mt  children,  aged   respectiyely 

foar-and-a-half  and  two-and-a-half  years,  and  six  months.  I  paid  the  said 
widow  compensation  on  behalf  of  herself  and  her  said  children  amoonting 
to  the  sum  of  2oOL 

2.  The  said  C.  D.  was  unmarried  and  left  a  widowed  mother  him  surviving.    I 

paid  the  said  mother  of  the  said  C.  D.  the  sum  of  40Z.  in  satisfaction  of  her 
claim  for  compensation. 

3.  I  paid  to  the  said  F.  £.  Le  B.  the  sum  of  lol,  in  satisfaction  of  his  claim  for 

compensation. 

4.  The  settlement  of  compensation  in  all  the  said  cases  were  made  with  solun- 

tors  acting  on  behalf  of  the  respective  parties. 

4.  The  said  steam-ship  *'•  Foscolino "  is  of  the  gross  tonnage,  without  deductioos 
for  engine-room  space,  but  after  deduction  of  crew-space  duly  certified,  of  1,075*86  tons. 

5.  The  paper  writing  now  produced  and  shown  to  me  marked  "  A  '*  is  a  duly-certified 
copy  of  the  register  of  the  said  steam-ship  **  Foscolino." 

6.  At  the  time  of  the  said  collision  no  owner  or  part-owner  was  on  board  the  said 
steam-ship  "  Foscolino,**  and  the  said  collision  oc(nirred  without  the  actual  fault  or 
privity  of  the  plain tifib,  the  owners  of  the  said  steam-ship  "  Foscolino,"*  or  any  of  them. 


139.  Niftice  of  Payment  into  Court  in  Limitation  ofLiuhUity  Suit. 

The  "  Anatolia." 

Take  notice  that  we  have  this  day  paid  into  Court  the  sum  of  £ ,  the  amount  of 

the  statutory  liability  of  the  owners  of  the  steam-ship  " ,"  together  with  £ 

interest  thereon  at  the  rate  of  4  per  cent  per  annum  from  the of ,  19— ,  to  the 

day  of ,  19 — ,  being  the  whole  amount  of  the  plaintifEs*  statutory  liabilitj 

and  interest,  and  making  a  total  sum  paid  into  Court  of  £ . 

(Signed)        A.  B., 

Dated  this day  of ,  19 — .  Solicitors  for  the  plaintiffs. 

To  Messrs. , 

Solicitors  for  the  defendants. 


140.  Consent  to  take  Ecidence  by  Affidavit  in  Limitation  of  Liability  Suit  (y). 

FoL . 

The" ." 

We,  the  undersigned,  solicitors  for  the  plaintifb  and  defendants  respectively,  herebj 
agree  that  the  evidence  in  this  case  shall  be  taken  by  affidavit. 
Dated  this day  of ,  19—. 


141.  Praeipefor  Commi-mon  to  Examine  Witnesses, 

I, ,  solicitor  for  the  [state  wJiether  plaintiff  or  defendant"],  pray  a  commission  for 

the  examination  of  witnesses  in  this  action,  decreed  by  the  ju(^e  to  be  opened  at 

\s(tate  name  of  the  examiner  or  commissi oner]^  on  the day  of  ,  19 — ,  and  to 

be  addressed  to . 

Dated  the day  of ,  19—. 

[2b  be  signed  by  the  solicitor  or  by 
his  clerk  for  him*"] 


142.  Notice  of  Intention  to  take  vp  and  file  the  Registrar's  Report, 

We,  solicitors  for  the  plaintiff,  hereby  give  you  notice  that  we  intend  to  take  up  and 
file  the  i-eport  on  the  matter  referred  to  in  this  action. 

Dated . 

To  Mr. . 

(y)  This  is  the  usual  form,  but  of  course  it  has  to  be  altered  in  special  cases. 
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143.  AdrertiaenieHt  in  Avtiou  of  Limitation  qf  Liability. 

18—,  No. ,  Fol. . 

Notice  to  Appear. 


In  the  High  Court  of  Justice. 
Admiralty  Division. 


Ships  [the  names  of  th£  plaintiff^  and  defendant*^  te8»eW\, 


u 


"tf  jar   s 


fl  S  I  ^  Whereas  in  an  action  of  limitation  of  liability  instituted  in 

5  fl  •§  S  the  High  Court  of  Justice  on  behalf  of ,  against  ,  the 

g  "S  "**  "l^^  ^  President  [or  judge]  of  the  Admiralty  Division  of  the  said  High 

08*  i  ^  !S  0)  Court  did  on  the  ,  19 — ,  amongst  other  things,  pronounce 

"S  "o  ^  g  H  2  that  in  respect  of  [loss  of  life  and  personal  injury  and]  loss  or 

•5      §  $  J.  g  damage  to  ships,  goods,  merchandize,  or  other  things,  caused  by 

o         '•§  *^.  g  reason  of  the  improper  navigation  of  the ,  on  the  occasion  of 

•5  c)  "S  §?  *>  ^  the  collision  between  that  vessel  and  the ,  on  the day  of 

5  "3  'S  g  »  19—,  the  owners  of  the  said are  answerable  in  damages 

iS  2  ^  j3  al  ^^  ^^  amount  not  exceeding  £ (such  sum  being  at  the  rate  of 

•2  "^  §  £  ['^'0  ^^'  ^^'  ^^^  ^^^  ^^  *^®  gross  tonnage  of  the  ,  without 

■2  Jg  .2  8  5  ^  deduction  on  account  of  engine  room,  but  after  deduction  of  crew 

.a  «  §  i  '^  *S-  space  duly  certified)  (r). 

5*j3  i  o  .2*  i"  This  is  therefore  to  give  notice  to  all  persons  having  any  claim 

-     ?  S  3  S  ^°  respect  of  the  loss  or  damage  caused  as  aforesaid,  that  if  they 

%  "g  ^^-^  *3 ::  3  tlo  not  come  in  and  enter  their  claims  on  or  before  the [a 

^  >  r  g  5  ©  "^  ^^7  usu^ly  three  months  after  the  date  of  the  decree]  they  will 

•SSoSi*o^S  ^  excluded  from  sharing  in  the  aforesaid  amount. 


Dated  the day  of ,  19— 


144.  Prtecipefor  the  Attendance  of  Trinity  Moment  or  yautical  AttsenMors, 

The  solicitors  for  the  [ylaintijjfit  or  defendants]  pray  that  the  attendance  of 
Trinity  masters  or  nautical  assettsors']  may  be  requeste<l  at  the  hearing  of  this  [action 
or  appeal]. 

Dated  the day  of ,  19—. 

{To  be  signed  by  the  solicitor  or  by  his  clerk  for  him,] 


145.  Notice  to  place  Reference  on  List  for  Uearing, 

I,  ,  solicitor  for  the  [state  whether  plaintiff  or  defendant],  pray  that  the 

reference  in  this  action  may  be  placed  on  the  list  for  hearing. 

Dated  the day  of   ,  19 — . 

[To  be  sigiied  by  the  solicitor  or  by  his  clerk  for  him.] 


146.  General  Pracipefor  Fees, 

Stamps  for ,  amounting  to  £ ,  paid  by ,  solicitor  for 

Dated  the day  of ,  19—. 


{z)  In  the  case  of  a  sailing  vessel,  the  the  words  **  without  deduction  on  account 

tonnage  should  be  stated  as  the  "  reg^s-  of  engine  room,  but  after  deduction  of 

tered  tonnage  *'  of  the  " ,"  omitting  crew  space  duly  certified,'' 

A.p.  44 
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147.  Report  of  the  Begintrar  oh  a  Rfferenct  \%  a%  Actwn.  of  Damage, 

Extracted  from  the  registry  of  the  Admiralty  Division  of  Her  Majesty's  High 

Court  of  Justice. 

"Thyatira,"  1882,  Fol.  125,  transferred  from  the  Liverpool  District  Registry. 
Ditto,  1882,  J.,  No.  68G,  Fol.  181— Consolidated. 

The  Owners  of  the  late  ship  *'  Atmosphere''  and  her  cargo, 

and 
The  Master  and  Crew  of  the  said  late  vessel,  plaintiff 

and 
The  Owners  of  the  ship  "  Thyatira  "  and  freight 

To  the. Right  Hon.  Sir  Robert  Phillimore,  Bart.,  D.C.L.,  judge  of  the  Admiralty 
Division  of  the  High  Court  of  Justice. 

Whereas  the  defendants  have  admitted  their  liability  for  the  damages  caused  to  the 
plaintifEs  by  the  collision  in  question  in  this  action,  subject  however  to  a  reference  to 
the  registrar,  assisted  by  merchants  to  assess  the  amount  tJiereof  : 

Now  I  do  most  humbly  report  that  I  have,  with  the  assistance  of  Sidney  Young 
and  Thomas  Hellar,  of  London,  merchants,  carefully  examined  the  claim  filed  by  the 
plaintiffs,  together  with  all  accounts  and  vouchers,  and  the  papers  and  proceedings 

S reduced  and  brought  in,  and  having  on  the  6th  July,  1882,  heard  the  evidence  of 
.  S.  D.  W.,  H.  E.  B.,  and  J.  H.  on  behalf  of  the  plaintifb,  and  also  what  was  urged 
by  the  solicitors  on  both  sides,  I  find  that  there  is  due  to  the  plaintiffs  for  the  damages 
proceeded  for  the  sum  of  6,269/.  1«.  Id,,  together  with  interest  thereon  at  the  rate  of 
4  per  cent,  per  annum  as  stated  in  the  schedule  hereto  annexed. 

I  bqg  further  to  report  that  the  master  and  several  of  the  crew  of  the  ^*  AtmoejAeie" 
have  preferred  a  claim  not  only  for  the  loss  of  their  effects,  but  for  wages  from  the 
date  of  the  collision  in  which  the  ship  sank  to  the  time  of  their  getting  back  to  the 
United  Kingdom,  a  period  of  about  six  weeks.  These  claims  for  wages  or  for  com- 
pensation for  loss  of  time  have  seldom  been  claimed  and  have  never  been  allowed  in 
previous  cases,  and  as  I  am  of  opinion  that  they  cannot  be  sustained  by  the  law  and 
practice  of  the  Court  I  have  not  allowed  them. 

(Signed)    H.  A.  Bathubst, 

B^istiar. 


148.  Another  Repoft  where  Liability  for  tfie  Damages  toot  provided frr  by  the  Qmrt, 

JRegistrai^s  Report. 
"Ranea.'' 

Whereas  the  damages  occasioned  to  the  plaintiffs  by  reason  of  the  collision  in  ques- 
tion in  these  consolidated  actions,  have  been  pronounced  for  by  the  Court,  subject, 
however,  to  a  reference  to  the  registrar  assisted  by  merchants  to  assess  the  amount 
thereof: 

Now  I  do  hereby  report  that  I  have,  with  the  assistance  of  Messrs.  Sidney  Yoong 
and  Thomas  Foster  Knowles,  of  London,  merchants,  carefully  examined  the  claim 
filed  by  the  plain tilb,  and  having  on  the  27th  April,  1899,  heard  the  evidence  of 
witnesses,  and  also  what  was  urged  by  counsel  on  both  sides,  I  find  that  ^ere  is  doe 
to  the  plaintiffs  in  respect  of  their  claim  the  sum  of  8,719/  13«.  6d,,  together  with 
interest  thereon  as  stated  in  the  schedule  No.  1  hereto  annexed.  I  am  also  of  opinion 
that  they  are  entitled  to  their  costs  of  the  reference 

The  owners  of  the  cargo  on  board  the  s.s.  "  Gloamin' "  at  the  time  of  the  collision 
are  not  parties  to  this  action,  but  the  damages  sustained  by  them  are  assessed  by  us  at 
160/.  with  costs,  by  consent  of  the  solicitors  for  the  owners  of  the  s.s.  **  Ranza." 

Admiralty  Registry,  Royal  Courts    \ 
of  Justice,  London,  April  29th,     [     {Signed)   J.  G.  Smith, 
1899.  j  Registrar. 
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iSchedule  No,  1.  referred  to  in  the  annej^ed  Iteport, 

Claimed.  Allowed. 

Expenses  at  London.  &    9,   d.  £    s.    d, 

1.  Tilbury  dock  dues,  discharging  and  re-loading     .  321  18    2  321  18    2 

2.  Towage,  sea  to  Tilbury 3.5    0    0  35    0    0 

3.  Towage,  Tilbury  to  Rotterdam                                  .  66    0    0  65    0    0 

4.  PUotage 646  646 

5.  Watchman 200  200 

6.  Taking  off  and  storing  magazine         .        .        .    .  0  15    0  0  15    0 

7.  Protest 050  050 

8.  Customs .  0  15    0  0  15    0 

9.  Surveyors 29    9    9  21    0    0 

10.  Barge  hire 1  10    0  1  10    0 

11.  Diver 2  12    6  2  12    6 

12.  Photographs 496  000 

13.  Gee  &  Ck).,  agency,  &c 6  15    6  6  15    6 

14.  Smack "  May  Queen " 500  500 

At  Rotterdam. 

15.  Coal  and  Stores  consumed 13  13  10  13  13  10 

16.  Extra  expenses,  discharging  cargo       .        .        ..21100  21  10    0 

17.  Survey,  estimates,  protest,  and  agency      .  .      10    7    4  3    0    0 

At  Newcastle. 

18.  Sundry  expenses  .        • 26  18  6  0    0  0 

19.  For  tracing  of  fore-paii;  of  vessel    ....        3    3  0  330 

20.  Repairs  and  dock  dues 2,155    0  0  2,135    0  0 

21.  Repairs  to  electric  light 14  13  0  14  13  0 

22.  Adjusting  compasses 316  2  10  0 

23.  Arranging  for  and  superintending  repairs        .         .      37  11  5  25    0  0 

24.  Agency  at  Tilbury  and  Newcastle                .        .    .      41    0  0  21    0  0 

25.  Demurrage 1,738    0  0  900    0  0 

26.  Lost   of  freight   on    charter  from    Savannah   to 

Liverpool 112    8    0  112    8    0 

£4,658     1     6  £3,719  13    6 

With  interest  at  4  per  cent,  per  annum,  from  the  19th  October,  1898,  until  paid. 

(^Signed:)    J.  G.  Smith, 

Registrar. 

Schedule  No,  2,  i-ef erred  to  in  the  annejred  lieport. 

Claimed.  Allowed. 

&    s,    d,  £    s,    d. 
Claim  of  Owners  of  cargo  on  board  the  s.8.  "  Gloamin' " 

for  damage  caused  by  collision           ....    178    1     6  160    0    0 

£178     1     6  £160    0     0 

With  interest  at  4  per  cent,  per  annum,  from  the  29th  April,  1899,  until  paid, 

^Signed)    J.  G,  Smith, 

Registrar. 

149,  Notice  to  attend  Taxation. 
High  Com't  of  Justice, 
Admiralty  Division, 

The  assistant  registrar  wiU  tax  the  costs  in  this  case  on the of ,  19 — , 

at o^clock. 

Admiralty  Registiy, 

Royal  Courts  of  Justice. 
To ,  19—. 

N.B. — Receipts  for  counsel's  fees  and   other   payments  must  be  produced  at  the 
taxation. 

149a.  Certificate  of  Taxation, 

I,  Edward  Stanley  Roscoe,  assistant  registrar  of  the  Admiralty  Division  of  Her 

Majesty's  High  Court  of  Justice,  certify  that  1  have  taxed  the costs  herein  at  the 

sum  of  fifty-one  pounds  eleven  shillings  and  five  pence  (5U.  11«,  hd,). 

Dated  the day  of ,  19—. 

E,  S.  R08COE, 

Assistant  Registrar. 

44—2 
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1 50.  Notice  cf  Jfation. 

I,  [solicitor],  for  the  [ttate  whether  plaintiff  or  defendant]  in  this  action,  give  notice 
that  1  ^all  by  counsel  on  the day  of ,  19 — ^  move  the  judge  in  Court  to , 

Dated  the day  of ,  19—. 

[To  be  signed  by  the  solicitor  or  by  hit  clerk  for  him.] 


151.  Notice  of  Jfation  to  Diemia  a  Suit  on  Defendants*  Application. 

We,  the  undersigned,  solicitors  for  the  owners  of  the  said  ship,  the  defendants  in  tha 

cause,  hereby  give  you  notice  that  on  the day  of we  will  move  the  judge  in 

Court  [or  chambers]  to  order  the  plaintiff  to ,  and  in  de&ult  of  his  so  doing,  to 

dismiss  the  defendant  [and  his  bail]  from  this  suit,  and  to  condemn  the  plaintiff  in  the 
costs  thereof. 

A.  B.,  solicitors  for  the  defendants. 

To  Mr.  C.  D.,  the  solicitor  for  the  plaintiff. 


152.  Form  of  Claim  and  Afidarlt  verifying  Claim  in  respect  of  a  Substitute  for  a 

Seaman  rolunteeriftg  into  the  Royal  Nary, 

[This  form  of  claim  and  affidavit  will  be  found  set  out  in  the  Appendix  to  the 
second  edition  of  this  work,  at  pp.  779 — 782.] 


153.  Form  of  Certijicate  concerning  a  Claim,  in  respect  of  a  Substitute  for  a  Seaman 

rolunteering  into  the  Royal  Nary, 

Admiralty  Registry,  Royal  Courts  of  Justice. 
Admiralty    registrar,   do   hereby  certify  that   I  have 


c 


OM  carefully    examined  the  claim  of  ,    of    the    or    vessel 

g.  5  " ,**  for  compensation  for  excess  of  wages  and  remuneration  paid 

by ,  by  reason  of ,  a  seaman  belonging  to  the  said  vessel, 

j2  having  on  the  day  of  —  ,  19 — ,  at ,  volunteered  to  and 

H     .   g.  been  taken  on  board  His  Majesty's  ship  " ,"  whereby  it  became 

£         o  necessary,  for  the  safety  and  proper  navigation  of  the  said  ship, 

.   .  that ,  substitute,  should  be  hired  and  engaged  in  his  place. 

And  1  am  of  opinion  that  the  sum  of pounds shilUngB 

2  3   ^9  and  pence,  being  the  excess  of  such  wages  and  remuneration 

as  aforesaid,  besides  for  costs,  is  justly  due  and  payable  to 

"  "    *  the  said ,  under  the  provisions  of  the  56  &  67  Vict  c,  60,  out 

::  s   ,;^  of  the  monies  applicable  to  the  Naval  service  of  His  Majesty,  and 

granted  by  Parliament  for  the  purpose. 

This day  of ,  19—. 

To  the  Accountant-General  of  the  Navy. 


154.  Notice  of  Appeal  by  Motion  that  the  Report  of  the  Regutrar  in  an  Action  of 

Damage  be  not  Confirmed. 

"  Cygnus,"  1897,  Fols.  667  and  578. 

Take  notice  that  the  Court  will  be  moved  on  Monday,  the  27th  day  of  June,  1898.  or  so 
soon  thereafter  as  counsel  can.be  heard  on  behalf  of  the  defendants,  for  an  order  that 
the  report  of  the  registrar  and  merchants  herein  assessing  the  amount  of  damages  due 
to  the  plaintifCs  be  rejected  and  not  confirmed  in  so  far  as  it  relates  to  items  1  and  2 
of  the  claim,  and  that  the  sum  of  5,550/.  allowed  by  the  registrar  in  respect  of  such 
two  items  be  increased  to  the  amount  claimed,  or  to  such  other  amount  as  to  the  Court 
may  seem  just,  on  the  grounds  (inter  alia)  that  the  amount  allowed  is  not  supported 
by  the  evidence  and  is  inconsistent  with  the  admitted  facts  of  the  case,  and  that  the 
costs  of  and  incidental  to  this  motion  be  paid  by  the  plaintiffs. 

Dated  the  20th  June,  1898. 

Defendants'  solicitors. 
Plaintiffs*  solicitors. 
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155.  higtrument  of  Appeal  to  he  lodged  in  tlie  Registry  on  an  Appeal  from  the  Decree 

of  a  Omwty  Court, 

[Heading  in  County  Court  Suit  J] 

Take  notice  that  the  above-named  plaintiffs  do  hereby  appeal  to  the  Probate,  Divorce, 
and  Admiralty  Division  of  the  High  Court  of  Justice  (Admiralty)  from  the  final  decree 
or  order  of  the  County  Court  of  Bristol,  holden  at  Bristol,  made  in  this  action  on 
the  17  th  day  of  January,  19 — ,  by  which  final  decree  or  order  this  action  was  dismissed 
on  the  ground  that  the  collision  forming  the  subject  thereof  was  the  result  of  inevitable 
accident. 

Dated  this day  of ,  19 — . 

(^Signed) ,  plaintiffs'  solicitor. 

To  the  defendants  in  this  action,  and  to  Messrs. ,  their  solicitors,  and  to  the 

registrars  of  the  County  Court  of ,  holden  at . 

I  hereby  certify  that  the  above-named  plaintiffs  have  duly  given  security  for  the 
costs  of  the  said  appeal. 

E*  A.  M., 

(date).  Registrar. 


156.  AnotJier  Form  of  Imtruinent  of  Appeal, 

[Heading  in  CoufUy  Court  Suit,'} 

Whereas,  an  action  (L.  No.  1497)  w^as  commenced  by  the  above-named  plaintiff, 
E.  H.,  against  the  above-named  vessel  "  J.  T.  M."  and  her  owner,  the  defendaiit  inter- 
vening in  the  County  Court  of  Norfolk,  holden  at  Great  Yarmouth,  Admiralty  jurisdic- 
tion, to  recover  damages  sustained  by  the  plaintiffs  by  the  collision  between  the 
above-named  smack  "Speedwell"  and  the  above-named  smack  **  J.  T.  M.,"  and  the 
defendant  counterclaimed  in  the  respect  of  the  damages  sustained  by  his  said  smack 
in  the  said  collision  :  And  whei'eas  the  above-named  plaintiff  is  dissatisfied  with  the 
decree,  order,  or  determination  of  the  said  Court  made  or  given  against  the  said  plain- 
tiff on  the  trial  of  the  said  action  and  counterclaim,  on  the  2l8t  day  of  November,  1888  : 
We  do  hereby  give  you  notice  that  it  is  the  intention  of  the  plaintiff  to  appeal  from  the 
decree,  order,  or  determination  to  the  Probate,  Divorce,  and  Admiralty  Division  of  Her 
Majesty's  High  Court  of  Justice,  according  to  the  statute  in  such  case  made  and 
provided. 

Dated  this  27th  day  of  November,  1888. 

_     I 

To  the  registrar  of  the  said  County  Court,  and  to  the  above-named  defendant  and 
Mr.  C.  H.  W.,  his  soUcitor. 


156a«    Xotiee  of  Appeal  in  a  Shipping  Casualty  Appeal, 

Notice  of  Ajypeal,  • 

Take  notice  hereby  that  G.  W.,  a  master  mariner,  intends  to  appeal  to  the  Probate, 
pivoxce,  and  Admiralty  Division  of  the  High  Court  of  Justice  against  the  finding, 
judgment,  or  decision  of  a  Court  of  formal  investigation,  held  at  the  Town  Hall,  Nortb 
i^hields,  in  the  county  of  Northumberland,  on  the  29th  of  December,  1885,  before 
A.  S.  S.,  Esq.,  and  J.  R.,  Esq.,  justices  of  the  peace,  assisted  by  Captain  H.  and 
Captain  W.  C.  as  assessors,  into  the  circumstances  attending  the  stranding  of  the 
steamship  "  Katy,"  of  London,  on  or  near  the  Yelter  Ground,  east  coast  of  Oland 
Island,  Baltic,  on  or  about  the  13th  day  of  September  last,  whereby  the  said  G.  W.  was 
held  to  be  in  default,  and  his  certificate  of  competency  as  master  was  suspended  for 
four  months. 

Dated,  &c. 

-,  Appellant's  solicitor. 
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157.  Orattndit  of  Appeal  of  the  Appellant  in  a  Shipping  CaeuaUy  Appeal  (a). 

6htmnd*  of  Appeal, 

The  following  are  the  groands  of  appeal  of  the  said  Arthur  Earns  Bartlett  against  the 
finding,  fbdgment,  or  decision,  dated  the  21st  day  of  February,  1898,  of  Uie  Court  of 
formal  investigation,  held  at  Cardiff,  into  the  circumstances  attending  the  loss  of  the 
British  sailing  ship  **  Stranger,"  of  Cardiif,  through  collision  with  the  British  steam -ship 
^  Harbury  **  of  L<mdon,  in  Barry  Roads,  on  the  27th  day  of  January,  1898,  and  of  whicn 
appeal  notice  was  served  on  the  25th  day  of  March,  1898,  delivered  pursuant  to  the 
Shipping  Casualties  Rules,  1895. 

1.  That  the  said  finding,  judgment,  or  decision  is  a  miscarriage  of  justice  and  against 
the  weight  of  evidence. 

2.  T^t  the  said  Arthur  Eams  Bartlett  was  upon  the  evidence  before  the  Court 
wrongly  held  to  be  in  de&ult  for  alleged  non-compliance  with  article  20  of  the  Regu- 
lations for  Preventing  Collisions  at  S^  in  that  he  did  not  duly  slacken  the  speed  of  5ie 
**  Harbury  '*  or  stop  or  reverse  her  engines  when  approaching  the  **  Stranger,"'  and  also 
in  finding  that  the  said  Arthur  Sams  Bartlett  did  not  comply  with  article  23  of  the 
said  Regulations. 

3.  T^t  the  Court  was  wrong  in  not  holding  that  there  was  a  good  look-out  kept  on 
the  "  Harbury." 

4.  That  the  Court  was  wrong  in  finding  that  the  "  Harbury  "  was  not  navigated  with ' 
proper  and  seamanlike  care. 

5.  That  the  Court  was  wrong  in  holding  that  it  was  not  proved  that  the  "  Stranger  ** 
infringed  article  8  of  the  R^:ulations  for  Preventing  Collisions  at  Sea,  and  that  it  was 
not  proved  that  the  side  light  or  lantern  of  the  *'  Stranger  "  was  not  duly  flashed. 

6.  That  the  Court  was  wrong  in  holding  that  it  was  not  proved  that  the  wrongful 
and  negligent  navigation  of  the  "  Stranger  "  was  the  cause  of  the  collision. 

7.  That  the  burden  of  the  evidence  given  on  the  said  investigation  proved  that  the 
said  casualty  arose  entirely  by  reason  of  circumstances  beyond  the  control  of  the  said 
Arthur  Eams  Bartlett,  and  that  there  was  no  blame  attributable  to  him  with  regard  to 
the  collision  with  the  said  ^  Stranger." 

Dated  the  28th  day  of  March,  1898. 

Solicitors  for  the  said  Arthur  Eams  Bartlett. 


158.  yiotice  of  Appeal  to  tJve  Court  of  Appeal  in  a  Suit  of  Damage, 

In  Her  Majesty's  Court  of  Appeal. 

Appeal  from  the  Admiralty  Division  of  the  High  Court  of  Justice. 

Between  C.   L.  &  Ca,  owners    of    the   steam -ship  "Clan 

Forbes" Plaintiff*. 

and 

The  Peninsular  and  Oriental  Steam  Navigation  Co., 

owners  of  the  steam-ship  "  Malwa  "   DtfendanU. 

Take  notice  that  at  the  expiration  of  fourteen  days  from  the  date  hereof,  or  so  soon 
thereafter  as  counsel  can  be  heard,  the  plaintiUs,  the  owners  of  the  *^  Clan  Forbes,"  will 
move  Her  Majesty's  Court  of  Appeal,  assisted  by  nautical  assessors,  by  way  of  appeal 
from  so  much  of  the  judgment  of  the  Right  Hon.  Sir  R.  J.  Phillimore,  Bart.,  delivered 
on  the  1st  day  of  March,  1883,  as  decided  that  the  "  Clan  Forbes  "  was  partly  to  blame 
for  the  collision  between  that  vessel  and  the  steam-ship  "  Malwa,*'  for  an  order  pro- 
nouncing that  the  **  Malwa"  was  solely  to  blame  for  the  said  collision,  and  condemning 
the  defendants  in  the  damages  claimed  by  the  plaintifb  in  this  action,  and  in  the  costs 
of  the  Court  below,  and  of  this  appeal,  or  for  such  other  order  as  to  the  said  Court  of 
Appeal  shall  seem  fit. 

Dated  this  5th  day  of  March,  1883. 

,  plaintiffs'  solicitor. 

To  Messrs.  — ,  defendants'  solicitors. 

(a)  Another  form  will  be  found  set  out  in  the  Appendix  to  the  second  edition  of 
this  work,  p.  783. 
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159.  Cro$8  Notice  of  Appeal  in  the  same  Case. 

In  Her  Majesty's  Court  of  AppeaL 

Appeal  from  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High  Court  of 
Justice  (Admiralty). 

Between  C.  I.  &  Co.,  owners  of  the  steam-ship  "  Clan 
Forbes"        ....    Plaintiffs, 
and 
The  Peninsular  and  Oriental  Steam  Navi- 
gation Co.,   owners  of   the   steftm-ship 
"Malwa"    ....    DefendafUs, 

Take  notice  that  the  respondents  intend  upon  the  hearing  of  this  appeal  to  contend 
that  the  decision  of  the  Court  below  should  be  varied. 

,  respondents'  solicitors. 

To  Messrs. ,  appellants'  solicitors. 

Dated  this  10th  day  of  March,  1883. 


160.  Notice  0/  Appeal  from  an  Order  of  the  Admiralty  Division  varying  the  Report  of 

the  Registrar  in  an  Action  of  Vainage,  * 

Take  notice  that  the  Court,  assisted  by  nautical  assessors,  will  be  moved  at  the 
expiration  of  four  clear  days  from  the  date  hereof,  or  so  soon  thereafter  as  counsel  may 
be  heard,  on  behalf  of  the  above-named  defendants,  for  an  order  that  the  order  of  the 
Honourable  Mr.  Justice  Oorell  Barnes,  made  herein,  and  dated  the  1st  day  df  August, 
1900,  pronouncing  in  favour  of  the  plaintifEs'  objections  to  the  report  of  the  registrar, 
dated  the  5th  day  of  July,  1900,  and  referring  the  said  report  back  to  him  for  further 
consideration,  together  with  the  question  of  costs  of  both  references,  and  condemning 
the  defendants  in  the  costs  of  and  incidental  to  the  motion  in  objection  to  the  said 
report,  be  revei-sal,  and  that  the  plaintiffs'  objections  to  the  said  report  be  dis^owed, 
And  that  the  said  report  be  confirmed,  and  that  such  further  or  other  order  may  be 
made  as  to  the  Court  shall  seem  just. 

Dated  the  8th  day  of  August,  1900. 

Yours,  &c.. 

Defendants'  solicitor. 
To ,  plainti&'  solicitors  or  agents. 


161.  Reporter's  Certijicate  on  Appeal  of  Correct  Report  of  Judgment  of  Court  below, 

I  certify  that  the  above  is  substantially  a  correct  report  of  the  judgment  delivered  by 
the  Right  Hon.  Sir  Francis  Jeune,  President  of  the  Probate,  Divorce,  and  Admiralty 

Division,  on  the day  of ,  19 — ,  in  the  case  of  the  " ." 

(Signed)        . 

Temple, ,  19—. 

162.  Petition  of  Apjwal  in  an  Admiralty  Apj}eal  to  the  Ilonse  of  Lords. 

In  the  House  of  Lords. 

To  the  Right  Honourable  the  House  of  Lords. 

The  humble  petition  and  appeal  of  M.  S.,  of  Ulverston,  in  the  county  of  Lancaster, 
widow. 

Your  petitioner  humbly  prays  that  the  matter  of  the  order  set  forth  in  the  schedule 
hereto  may  be  reviewed  b^ore  His  Majesty  the  Kins  in  his  Court  of  Parliament,  and 
that  the  said  order  may  be  reversed,  varied,  or  altered,  or  that  the  petitioner  may  have 
such  other  relief  as  to  His  Majesty  the  King  in  his  Court  of  Parliament  may  seem 

meet,  and  that  the  owners  of  the  "  '*  mentioned  in  the  schedule  to  the  appeal 

may  be  ordered  to  lodge  such  printed  cases  as  they  may  be  advised  and  the  circum- 
stances of  the  case  may  require  in  answer  to  this  appeal,  and  that  service  of  such  order 
on  the  solicitors  in  the  matter  of  the  said  respondents  may  be  deemed  good  service. 

[Signature  of  senior  and  junior  couTiseL^ 
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Schedule. 

From  His  Majesty*!)  Conrt  of  Appeal  (England). 

In  a  certain  matter  in  which  the  owners  of  the  ** **  were  appellants  and 

was  the  respondent. 


The  order  of  His  Majesty's  Court  of  Appeal  dated  the  28th  day  of  April,  1884,  the 
whole  of  which  is  appealed  from,  is  in  the  words  and  figures  following  : — 

In  His  Majesty's  Court  of  Appeal. 

From  the  Admiralty  Division  of  the  High  Court  of  Justice. 
The  Master  of  the  Kolls. 

Lord  Justice . 

Lord  Justice . 

M.  S.,  plaintiff, 
and 
The  Owners  of  the  " ,"  defendants. 

[Here  set  out  the  minutt  of  the  d/*cree  appealed  agaimt.\ 

We  humbly  conceive  this  to  be  a  proper  case  to  be  heard  before  your  Lordships  bj 
way  of  appeal. 

[SiffRuture  of  senior  and  junior  counsfi*'] 
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I. 

ORDER  IN  COUNCIL  UNDER  THE  LIVERPOOL  ADMIRALTY  DISTRICT 

REGISTRY  ACT,  1870. 

Ord^r  In  Connell  defining  th^  Area  of  the  Liter jfool  Admiralty  DlstriH  Jlegi$try. 

At  the  Court  at  Osborne  House,  Isle  op  Wight,  the  14th  day  op 

January,  1871. 

Whereas  there  was  this  day  read  at  the  Board  a  memorial  from  the  Right  HoDOll^ 
able  the  Lords  Commissioners  of  the  Admiralty,  dated  the  8th  day  of  December,  1870, 
in  the  words  following,  vis.,  whereas  by  an  Act  passed  in  the  last  session  of  Your 
Majesty^B  Parliament  entitled  *'  An  Act  for  Establishing  a  District  Registrar  of  the 
Hi^  Court  of  Admiralty  in  England,  at  Liverpool,'*  it  was  enacted  that.  *^  There  shall 
be  established  in  Liverpool  a  registry  of  the  High  Court  of  Admiralty,'*  and  that 
it  shall  be  lawful  for  Your  Majesty,  "  from  time  to  time  by  Order  in  Council  to  fix  the 
limits  of  such  registry  ;**  and  whereas,  having  taken  the  advice  of  Your  Majesty's 
Lord  High  Chancellor,  we  are  of  opinion  that  the  limits  of  such  r^istry  should  he 
co-extensive  with  those  of  the  district  assigned  by  Your  Majesty's  Order  in  Council  of 
the  14  th  day  of  January,  1869,  to  the  County  Court  of  Lancashire  as  its  district  for 
Admiralty  purposes ;  that  is  to  say,  to  include  the  several  districts  of  the  County  Court 
of  Cheshire  holden  at  Chester,  Birkenhead,  and  Runcorn,  and  of  the  County  Court  of 
Lancashire  holden  at  Warrington,  St.  Helen's,  Liverpool,  and  Ormskirk,  together  with 
such  parts  of  the  sea  adjacent  to  such  districts  to  a  distance  of  three  miles  from  the 
shore  thereof  :  We  humbly  beg  leave  to  recommend  Your  Majesty  that  you  will  be 
graciously  pleased  by  your  Order  in  Council  to  fix  the  limits  of  sudi  r^^istry  acooidinglj. 

Her  Majesty,  having  taken  the  said  memorial  into  consideration,  was  pleased,  by  and 
with  the  advice  of  Her  Privy  Council,  to  approve  of  what  is  therein  proposed  ;  and  the 
Right  Honourable  the  Lords  Commissioners  of  the  Admiralty  are  to  give  the  necessary 
directions  therein  accordingly. 
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II. 

THE  COUNTY  COURTS  (ADMIRALTY  JURISDICTION)  ORDER  IN 

COUNCIL,  1899. 

At  the  Coubt  at  Windsor,  the  I9th  day  op  May,  1899. 

PRESENT, 

The  Qaeen*8  Most  Excellent  Majesty  in  Council. 

Whereas  Her  Majesty  was  pleased  by  the  Orders  in  Council  specified  in  the  second 
schedule  to  this  Order  to  order  that  certain  County  Courts  should  have  Admiralty 
jurisdiction : 

And  whereas  a  representation  has  been  made  by  the  Lord  Chancellor  stating  that  it 
is  expedient  that  the  said  Orders  should  be  varied  and  consolidate  and  that  the  Courts 
held  at  the  Court  towns  specified  in  the  first  column  of  the  first  schedule  to  this  Order 
should  have  Admiralty  jurisdiction,  and  that  such  Courts  should  have  assigned  to  them 
as  their  respective  districts  for  Admiralty  purposes  the  Court  districts  specified  in  the 
second  column  of  the  said  schedule  opposite  to  the  names  of  the  said  Courts  respectively : 

Now,  therefore,  Her  Majesty,  by  virtue  and  in  exercise  of  the  powers  in  that  behalf 
by  the  County  Courts  Admiralty  Jurisdiction  Act,  1868  (31  &  32  Vict.  c.  71),  or  other- 
wise in  Her  Majesty  vested,  having  taken  the  said  representation  into  consideration,  is 
E leased,  by  and  with  the  advice  of  Her  Privy  Council,  to  order  and  appoint  and  it  is 
ereby  ordered  and  appointed  as  follows : — 

1.  This  Order  may  be  cited  as  "The  County  Courts  (Admiralty  Jurisdiction)  Order 
in  Council,  1899.'» 

2.  The  County  Courts  mentioned  in  the  first  column  of  the  first  schedule  hereto 
annexed  shall  have  Admiralty  jurisdiction. 

3.  The  districts  of  the  County  Courts  the  names  of  which  are  printed  in  the  second 
column  of  the  first  schedule  hereto  annexed  opposite  the  names  of  the  said  Courts 
respectively  are  hereby  assigned  to  the  Courts  hereby  appointed  to  have  Admiralty 
jurisdiction  as  their  respective  districts  for  Admiralty  purposes. 

4.  In  and  for  the  purposes  of  this  Order  "  Court  aistrict "  means  a  County  Court 
district  as  constituted  by  "The  County  Courts  (Districts)  Order  in  Council,  1899,"  or 
any  Order  amending  the  same. 

6.  The  Orders  in  Council  specified  in  the  second  schedule  to  this  Order  are  hereby 
repealed  as  regards  each  County  Court  and  Court  district  to  which  the  said  Onlers 
apply  as  from  the  coming  into  operation  of  this  Order  as  to  such  County  Court  or 
Court  district. 

6.  This  Order  in  Council  shall  as  regards  each  County  Court  or  Court  district  come 
into  operation  on  the  day  on  which  "  The  County  Court  (Districts)  Order  in  Council, 
1899,"  comes  into  operation  as  to  such  County  Court  or  Court  district.  Provided  that 
where  any  order  of  the  Lord  Chancellor  is  made  under  article  7  of  the  said  "  County 
Courts  (Districts)  Order  in  Council,  1899,"  this  article  shall  have  effect  subject  to  any 
such  order  of  the  Lord  Chancellor. 

A.  W.  FiTzROY. 


The  First  Schedule. 


COIiUMN  1. 

COLX7MN2. 

Name  of  the  Court  to  have 
Admiralty  Jurisdiction. 

The  Court  Districts  which  are  to  be,  for  Admiralty 

purposes,  the  District  of  the  Court  the  Name  of  which 

is  printed  in  the  First  Column. 

County  Court  of 

Held  at 

Court  District  of  i                        vj^xa  .» 
the  County  of                             "•*^  " 

Northumberland 
Durham          ... 

Newcastle- 
upon-Tyne. 

Sunderland    ... 

(  Northum- 
l      berland. 

/  Durham 

Durham 

Alnwick,  Belford,  Berwick,  Mor- 
peth  and   Blyth,  Newcastle- 
upon-Tyne,  and  North  Shields. 

Gateshead,  and    South    Shields 
and  Jarrow. 

Seaham-Harbour,   and   Sunder- 
land. 
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The  First  Scukdule— rant iHwd. 


COLX7MN  1. 


Name  of  the  Cotui  to  have 
Admiralty  Jurisdiction. 


Coonty  Court  of 

Durham 
Durham 
Yorkshire 
Yorkshire 

Llncohishire    ... 
Lincolnshire    ... 


Norfolk 


Norfolk 


Soffolk... 


Suffolk... 


Essex    ... 


Held  at 


COLUMN  3. 


The  Court  Districts  which  are  to  be*  for  Admiralty 

purposes,  the  District  of  the  Court  the  Name  of  which 

is  printed  in  the  First  Column. 


Court  District  of 
the  County  of 


West  •  Hartle- 
pool. 

Stockton  -  on  - 
Tees. 

Middlesbrough 


Kingston  -  on  - 
Hull. 


Great  Grimsby 


Boston... 


King's  Lynn  . . . 


Durham 
Durham 
Yorkshire 
Yorkshire 

Lincolnshire  ... 
Lincolnshire  ... 


r  Cambridge- 
I     shire. 

I  Norfolk 


0  reat  Yarmouth    Norf ol k 


Lowestoft 


Ipswich 


Colchester 


Suffolk 


Suffolk 


] 


The  City  of  London  Court 


Kent 


Kent 


Kent 


Rochester 


Ramsgate 


Dover  ... 


Essex 

Essex   ... 

Essex 

Kent... 
London 

Kent   ... 

Kent   .. 

i 
/  Kent ... 

\  Sussex 


Held  at 


West-  Hartlepool. 


Stockton-on-Tees. 


Miildlesbrough,  Stokeslcy  and 
Guisborough,  and  Whitby. 

Beverley,  Bridlington,  Goole, 
Hedon,  Howden,  Kingston-on- 
Hull,  and  Scarborough. 

Barton-on-Humber,  Brigg,  Great 
Grimsby,  and  Louth. 

Boston,  Holbeach,  Spalding,  and 
Spilsby. 

Wisbedi. 


King's  Lynn,andLittle-Wa]sing- 
h^  and  Fakingham. 

Great- Yarmouth,  Holt,  North* 
Walsharo,  and  Norwich. 

Beccles  and  Bungay,  Halesworth, 
and  Lowestoft. 

Framlingham  and  Saxmnndham, 
Ipswich,  and  Woodbridge  and 
Felixstowe. 

Harwich. 

Colchester,  and  Maldon. 

Gray*8  Thurrock,  Romford, 
Southend,  and  West  Ham. 

Dartford,  and  Gravesend. 

Bow,  Greenwich,  Southwark, 
Whitechapel,  and  Woolwich. 
And  the  City  of  London  Court. 

Faversbam,  Rodiester,  Sheemess 
and  Sittingboume. 

Canterbury,  Deal  and  Sandwich, 
Margate,  and  Ramsgate. 

Dover,  Folkestone,  Hythe,  and 
I      Romne}'. 

i  i;ve. 
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The  First  Schsdule — continued. 

COLUMN  1. 

The  Court  Distr 
purpoeee,  the  Die 

ispric 

1 

COIiUMN  2. 

Name  of  (he  Ck>art  to  have 
Admiralty  Jurisdiction. 

lets  which  are  to  be,  for  Admiraltv 
trict  of  the  Court  the  Name  of  which 
ited  in  the  First  Column. 

Coimty  Ck>art  of 

• 

Held  at 
Brighton 

Court  District  of 
the  County  of 

Held  at 

Sussex 

Sussex 

Arundel,    Brighton,  Chichester, 
Hastings,  Liewes,   and    East- 
bourne, and  Worthing. 

Hampshire 

Portsmouth    ... 

Hampshire     ... 

Portsmouth,  and  Newport  and 
Ryde. 

Hampshire 

Southampton... 

Hampshire     ... 

Lymington,  and  Southampton. 

Dorsetshire 

Poole 

[Hampshire   ... 
(Dorsetshire  ... 

Christchurch  and  Boamemonth« 
Poole,  and  Wareham. 

Dorsetshire 

Dorchester     ... 

Dorsetshire    ... 

Bridport,  Dorchester,  and  Wey- 
mouth. 

Devonshire 

Exeter 

Devonshire     ... 

Axminster,  Exeter,  Honiton,  and 
Newton  Abbot  and  Torquay. 

Devonshire     ... 

Totnes 

Devonshire     ... 

Kingsbridge,   and    Totnes    and 
Paignton. 

Devonshire 

Plymouth    and 
East     Stone- 
house. 

Devonshire     ... 

Plymouth  and  East  Stonehouse, 
and  Tavistook. 

Cornwall 

Liskeard. 

Cornwall 
Devonshire 

Truro 

Barnstaple     ... 

Cornwall 
Devonshire     ... 

Bodmin,  Camelford,  Falmouth, 
Helston,  Penzance,  Redruth, 
St.  Austell,  St.  Columb  Major, 
and  Truro. 

Barnstaple,  Bideford.  and  Hols- 
worthy. 

Somersetshire... 

Bridgewater  ... 

Somersetshire 

Bridgewater,      Weston  -  super  - 
Mare,  and  Williton. 

Gloucestershire 

Bristol... 

Gloucestershire 

Bristol,  and  Thombury. 

Gloucestershire 

Gloucester 

Gloucestershire 

Dursley,  Gloucester,  and  Newn- 
ham. 

Monmouthshire 

Newport 

Monmouthshire 

Chepstow,  and  Newport. 

Glamorganshire 

Caixiiff 

Glamorgan     ... 

Barry,  Bridgend,  and  Cardiff. 

/ 

Glamorganshire 

Neath  and  Aberavon,  and  Swan- 

Glamorganshire 

Swansea 

sea. 

( 

Carmarthenshire 

Llanelly. 

( 

Carmarthenshire 

Carmarthen,  and  Newcastle-in- 

Carmarthenshire 

Carmarthen     - 

Eml}^. 

. 

Cardiganshire 

Cardigan. 
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The  First  Schedule — contiHUfid, 


OOLUlOf  I. 


Name  of  the  Oonrl  k>  have 
Admiralty  JuriBdiction. 


County  Court  of 


Pembrokeshire 


Cardigan 


Carnarvonshire 


Carnarvonshire 


Carnarvonshire 


lAncashire 


Lancashire 


Lancashire 


Lancashire 


Cumberland    ... 


Held  at 


Pembroke  Dock 


Aberystwith 


ooLuim  8. 


The  Court  Distrieta  which  are  to  be,  for  Admiralty 
purposes,  the  Diatrict  of  the  Court  the  Name  of  which 
is  printed  in  the  First  Column. 


CourtDIstrict'of 
the  Gounty  of 


Bangor 


Bangor 


Bangor 


Liverpool 


Manchester    ... 


Pembrokeshire 

Cardiganshire 

Merionethshire 

Montgomery- 
shire. 

Carnarvonshire 


Anglesea 


Flintshire 


Cheshire 


Lancashire  ... 


Lancashire     ... 


Preston 


Barrow-in-Fur- 
ness and  Ul- 
verston. 

Whitehaven  ... 


Lancashire     ... 


Lancashire 


Comberland  ... 


Held  at 


Haverfordwest,    Narberth,    and 
Pembroke  Dock. 

Aberayron,  and  Aberystwith. 

DolgeUy. 

Machynlleth. 


Bangor,  Carnarvon,  Conway,  and 
Llandudno,  Portmadoc  and 
Festiniog,  and  PwUhdJ. 

Holyhead,  Llangefni  and  Menai 
Bridge. 

Flint  and  Mold,  Holywell  and 
St.  Asaph  and  Rhjl. 

Birkenhead,  Chester,  and  Ron- 
corn. 

Liverpool,  Ormskirk  and  South- 
port,  St.  Helens  and  Widnes, 
and  Warrington. 

Manchester,  Salford,  and  such 
parts  of  the  districts  of  any 
other  County  Courts  as  are 
comprised  within  the  limits 
tat  the  time  being  of  the 
harbour  and  port  of  Man- 
chester as  constituted  under 
the  Manchester  Ship  Canal 
Act,  1885,  or  the  Customs 
Consolidation  Act,  1876,  or 
other  lawful  authority. 

Blackpool,  Garstang,  Kirkham, 
Lancaster,  and  Preston. 

Barrow-in-Furness  and  Ulver- 
ston. 


Carlisle,  MiUom,  Whitehaven, 
Wigton,  and  Cockermouth  and 
Workington. 
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The  Second  schedule. 

Order$  in  Omneil  Repealed. 

Orders  in   Council  conferring  Admiralty  jurisdiction  on  certain  County  Courts 
and  dated :— * 


January  14, 1869. 
March  31, 1870. 
June  29,  1871. 
May  16,  1878. 


June  29, 1882. 
December  12, 1893. 
May  28, 1894. 


TABLES   OF   FEES. 


TABLES  OP  FEES  CONTAINED  IN  THE  SCHEDULES  ANNEXED  TO 
THE  RULES,  ORDERS,  AND  REGULATIONS  FOR  THE  HIGH  COURT 
O^  ADMIRALTY  OF  ENGLAND,  MADE  IN  PURSUANCE  OF  THE 
PROVISIONS  OF  THE  ACTS  OF  THE  3  &  4  VICT.  CO.  66  AND  66, 
AND  17  k  18  VICT.  0.  78,  APPROVED  AND  CONFIRMED  BY  THE 
QUEEN   IN  COUNCIL,  29TH  NOVEMBER,  1859  (J). 


SCHEDULE  L 

FEES   TO  BE  TAKEN  BY  THE  OFFICERS,  AND  TO  BE  COLLECTED 
BY  MEANS  OF  ADMIRALTY  COURT  STAMPS. 

[Tliaefeet  are  superseded  by  the  Order  as  to  Supreme  Court  Fees  of  January^  1884.] 


SCHEDULE  II. 

FEES  TO  BE  TAKEN  BY  EXAMINERS  AND  COMMISSIONERS  FOR 

THEIR  OWN  USE. 


[^Tliesefees  are  still  taken  in  practice  in  Admiralty  actions,'] 


1.  For  examining  witnesses  rird  race  on  a  pleading,  according  to  the 

length  of  time  occupied  per  day 

2.  If  the  examination  takes  place  at  a  greater  distance  than  three  miles 

from  the  General  Post  Office,  London,  the  examiner  or  commissioner 
will  be  entitled,  in  addition,  to  his  proper  and  reasonable  expenses 
for  travelling,  boartl,  and  maintenance. 


£   *.  d. 

From 

2    2    0 

to 
4    4    0 


{b)  These  Rules,  Orders,  and  Regula- 
tions are  annulle<l  by  the  R.  S.  C.  of 
1883,  but  Order  LXXIL,  rule  2  (1044), 
of  the  Rules  of  1883  provides  that,  where 
no  other  provision  is  made  by  the  Judi- 
cature Acts  or  the  last-mentioned  Rules, 
the  procedure  and  practice  existing  at  the 
time  of  the  passing  of  such  Rules  shall 
remain  in  force,  and  to  a  great  extent  the 
procedure  and  practice  thus  remaining  in 
force  is  the  procedure  and  practice  founded 
on  the  Rules,  Orders,  and  Regulations  of 
1859.  They  will  be  found  set  out  in  the 
Appendix  to  the  last  edition  of  this  work 


(pp.  565-577)  and  rule  1 87  of  such  Rules  and 
Regulations  is  in  terms  as  follows  :  **  The 
fees  to  be  paid  to  the  officers  and  prac- 
titioners in  causes  in  the  Court  are  set  forth 
in  the  schedules  hereto  annexed."  It  has 
been  thought  fit  to  print  these  rules  and 
the  tables  of  fees  in  question  here,  having 
regard  to  the  fact  that  some  of  the  fees 
contained  in  these  tables  virtually  remain 
in  force  (see  R.  S,  C,  Order  LXV.,  rule  27 
(1002),  par.  37) ;  the  S.  C.  Fees  Older 
of  January,  1884,  only  applying  to  fees 
received  by  officers  paid  wholly  or  in  part 
out  of  public  money. 
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TABLES  OF  FEES. 


3.  For  drawing  and  engroflsing  a  return  of  the  witnesses  examined  in 

London 

4.  Ditto  ditto  of  the  witnesses  examined  under  a  oommisdoin 

5.  On  taking  bail,  whether  under  a  standing  or  special  commission      •    . 


£  #.  4. 


1 
1 
1 


1 
1 
1 


0 

0 
0 


SCHEDULE  IIL 

FEES  TO  BE  TAKEN  BY  PRACTITIONERS  FOR  THEIR  OWN  USE  {e). 

[These  fee*  are  super Meded  so  far  as  they  are  ineatuUtent  unth  the  Rules  of  October, 
1883.  See  Appendix  N,  to  the  Rules  of  October,  1883  ;  and  as  to  how  far  they  are  stUl 
in  force,  see  Order  LXV,y  rule  27,  par,  37,  of  the  same  Rules,  andpost^  FOBMS  OF  Bills 
ofCobts.] 

Attendances, 

&  s,  d, 

1.  Attendance  in  the  r^istry,  filling  up  and  levying  prseoipe     .        .        .068 

2.  Subseqaent  attendance  on  obtaining  the  docmnent  or  instrunent  for 

whion  the  praeipe  was  required,  including  the  getting  the  seal  of  the 

Court  alfixed 068 

3.  Attendance   in    the   registry,    filing   any   document   or  instrument. 

including  the  minute  (i) 068 

4.  Attendance  in  the  r^istry,  filing  notice  of  motion 0    6    8 

6.  Attendance  in  the  marshal's  office,  filling  up  pnscipe  and  leaving  with 

him  any  instrument  required  to  be  served  by  him        .        .        .        .068 
IS.  Attendance  serving  notice  or  summons  on  adverse  proctor,  including 

copy  of  such  notice  or  summons 0    6    8 

14.  Attendance   on   adverse   proctor,  serving  him  with  copies   of   any 

pleading  or  affidavits 068 

15.  Attendance  at  the  office  of  a  public  journal,  procuring  the  insertion  of 

an  advertisement 0 

20.  Attendance  upon  a  witness  taking  instructions  for  his  examination       .    0 

24.  Attendance  before  the  registrar,  or  before  the  registrar  and  merchants, 
on  a  reference,  according  to  the  time  occupied,  per  day 


8 
8 


\ 


25.  If  counsel  attend  the  hearing  of  the  reference 


6 
0    6 

From 
110 

to 

4    4    0 

From 

110 

to 
2    2    0 


26.  Where  the  accounts  to  be  investigated  do  not  exceed  300Z.,  a  smaller 
fee  shall  be  allowed  at  the  discretion  of  the  registrar. 

28.  All  other  necessary  attendances,  either  before  the  judge  in  chambers, 

before  the  registrar,  or  a  commissioner,  or  upon  the  adverse  party  or 
proctor,  and  for  which  a  fee  has  not  been  specially  provided  (e)  . 

Instructions  (/). 

29.  Instructions  for  any  petition  or  answer 0  13 

30.  Instructions  for  any  reply,  rejoinder,  or  subsequent  pleading.  .06 


0    6    8 


4 

8 


Pleadings  and  Affidav^Us, 

£  s.  d. 

32.  Drawing  any  petition  or  answer,  if  not  exceeding  20  folios    .        .        .10    0 

33.  If  exce^ing  20  folios,  for  every  additional  folio 0  10 

34.  Drawing  any  reply  or  subsequent  pleading,  if  not  exceeding  10  folios    .    0  10    0 

35.  If  exceeding  10  folios,  for  every  aaditional  folio 0  10 

36.  Drawing  and  engrossing  the  conclusion 0  6    8 


(c)  Such  of  the  fees  in  this  schedule 
as  are  clearly  inconsistent  with  the  fees 
in  Appendix  N.  of  the  Rules  of  October, 
1888,  have  been  omitted  ;  but  there  are 
many  fees  in  this  schedule  relating  to 
matters  with  respect  to  which  no  pro- 
vision seems  to  have  been  made  in 
Appendix  N.  of  the  Rules  of  October, 
1883,  and  such  fees  have  therefore  been 


retained  here. 

(d)  Other  than  a  pleading  or  special 
case,  see  Rules  of  1883,  Appendix  N., 
rule  138. 

(e)  Le.y  under  the  Admiralty  Court 
Rules,  1859,  or  the  Rules  of  October,  1883. 

(/)  As  to  how  far  the  fees  under  the 
heading  are  still  in  force,  see  Rules  of 
October,  1883,  Appendix  N.,  Instructions. 
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£  #.  d, 

37.  Drawing  an  aflSdavit,  if  not  exceeding  5  folios 0  5    0 

38.  If  exce^ing  5  folios,  for  every  additional  folio 0  10 

39.  Drawing,  engrossing,  and  swearing  any  affidavit  in  verification  of  the 

service  of  any  summons,  notice,  &c.,  besides  the  fee  paid  on  being 

sworn 026 

40.  Drawing  any  notice  of  motion 0100 

41.  Drawing  any  brief,  case  for  hearing,  bill  of  costs,  or  other  document  not 

before  specified,  per  folio 010 

42.  Perusing  and  abstracting  any  pleading,  affidavit,  or  other  document 

filed  in  the  cause,  per  folio 004 

Copies, 

43.  Engrossed  copies  of  every  pleading,  affidavit,  or  other  proof,  and  of  any 

document  to  be  filed  and  left  in  the  registry,  including  the  carefully 
collating  the  same,  per  folio 006 

44.  Every  other  copy  of  any  document,  per  folio 0    0    4 

45.  Collating  any  copy,  per  folio 002 

46.  Correcting  the  press,  per  sheet  demy,  whether  of  four  pages  folio,  or 

eight  pages  quarto 0  10  0(47) 

Letters^  Messengers^  ^c, 

47.  Every  necessary  letter  during  the  dependence  of  the  cause    .        .        .036 
N.6. — No  fee  to  be  allowed  for  perusing  letters. 


SCHEDULE  IV. 

FEES  TO  BE  TAKEN  BY  THE  PRACTITIONERS  FOR  THE  USE  OF 

OTHER  PERSONS. 

CotmseVs  Clerk's  Fees, 

[These  fees,  with  the  exception  of  a  dimiwuti4m  of  2s,  6d.  in  the  fee  alUnoed  on 
eoiuntUations  to  the  seni/fr  oterk^  are  the  same  as  the  fees  sanctioned  by  Order  LXV.y 
rule  27,  par,  51,  a?id  are  superseded  by  such  last-mentioned  fees.'] 

Witnesses''  Expenses  {g). 

Allowance  to  witnesses,  including  their  board  and  lodging,  as  between  party 
and  party : 
Common  witnesses,  as  labourers,  journeymen,  sailors,  &c.,  &c.:  £   s,  d. 

If  required  to  come  a  distance  not  elceeding  five  miles,  per  diem    .050 

If  a  greater  distance,  per  diem 0    7    6 

Master  tradesmen,  yeomen,  farmers,  masters  and  mates  of  vessels,  &c. : 

If  required  to  come  a  distance  not  exceeding  five  miles,  per  diem    •    0  10    0 

If  a  greater  distance,  per  diem 0  15    0 

From 
Bankers,    merchants,    professional   men,    notaries,    engineers   and 
surveyors,  auctioneers  and  accountants,  &c.,  per  diem  .    . 


110 

to 
8    3    0 


Clerks  to  bankers,  merchants,  professional  men,  and  others  : 

If  required  to  come  a  distance  not  exceeding  five  miles,  per  diem    .    0  10    6 
If  a  greater  distance,  per  diem 110 

Esquires  and  gentlemen,  p«r  diem 110 

Females  accoRling  to  station  in  life  : 

If  required  to  come  a  distance  not  exceeding  five  miles,  per  diem  . 


If  a  greater  distance,  per  diem 


The  travelling  expenses  of  witnesses  shall  be  allowed  according  to  the  sums 
reasonably  and  actually  paid  ;  but  in  no  case  shall  there  be  an  allowance 
for  such  expenses  of  more  than  Is,  per  mile  one  way. 

(^')  Such  fees  as  the  taxing  officer  may  saving  the  old  practice  as  to  costs  of  the 

think  reasonable  are  how  to  be  allow^  Court  of  Admiralty  where  not  inconsistent 

under  this  head  (Order  LXV.,  rule  27,  par.  with  the  Judicature  Acts  and  Rules, 
i)).    But  see  Order  LXV.,  rule  27,  par.  37, 
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FORMS   OF  BILLS  OF   COSTS. 


FORMS    OF   BILLS    OF    COSTS 

IN    THE    ADMIRALTY    DIVISION    AND    COUET    OF 

APPEAL  (a). 


FoBM  A. — Plaintiff  *8  Costs  in  an  Action  of  Damage  where  there  was  an  Admission 

of  LiabiUty  and  a  SetUement, 

"  The  Manchester  Corporation,"  1900,  U.,  No.  816,  Fol.  456. 

£   5.  d. 
Michaelmas  Sittings,  1900. 

Instructions  to  sue 06S 

Preparing  and  attending  to  issue  writ 0    6    S 

Paid  stamp 0  10    0 

Copy  for  the  re^stry 010 

Attending,  lodging  and  obtaining  folio  No. 0    6    8 

Copy  writ  for  Messrs.  C.  &  Son 010 

Attending  Messrs.  C.  &  Son  on  their  handing  us  undertaking  .  .  .068 
Writing  Messrs.  W.  A.  C.  &  Son  that  we  required  bail  for  600/.  ..036 
Writing  Messrs.  C.  T.  &  Co.  that  the  claim  amounted  to  about  280/.  .  .036 
Instructions  for  preliminary  act 068 

(a)  Bills  of  costs    in    Admiralty  are  'over  caution,  n^ligence  or  mistake' in 

headed  and  indorsed  as  the  other  docu-  what  may  be  termed  a  reasonable  and 

ments  in  Admiralty  actions,  with    the  businesslike  manner.    In  other  words  the 

addition  that  the  names  of  the  solicitors  objection   frequently  taken  against  the 

for  the  parties  to  the  suit  form  part  of  allowance  of  an  item  namely  that  it  is 

the  body  of  the  indorsement.    The  forms  not  a  party  and  party  item  ought  not  to 

of  bills  of  costs  here  given  are  adapted  be  sustained.    It  is  impossible    now  to 

from  bills  of  costs  which  have  been  actually  specify  what  items  ought  or  ought  not 

taxed  on  the  lower  scale  in  the  registry.  Of  to  be  allowed,  the  main  point  l^ing.  1 

course  thecostsin  each  case  greatly  depend  think,  that  those  who  have  to  object  to 

upon  the  nature  of  the  proceedings  in  the  items  in  a  bill  should  do  so,  not  from 

particular  suit.    But  it  is  believed  that  a    piirely    technical   taxation    point  of 

the  various  forms  here  given  will  afford  view,  but  from  the  point  of  view  of  the 

a  guide  to  the  practitioner  in  most  cases  ordinary  conduct  of  business,  and  that 

of    ordinary   occurrence.     It    must   be  there  should  be  a  general  understanding 

observed  that  only  those  charges  which  on  this  point  among  those  who  practise 

are  allowed  as  between  party  and  party  in  the  Admiralty  Court.  .  .  .  Bule  1 1  of 

are  inserted  in  the  forms.    [Some  of  the  the  new  rules  expressly  gives  the  taxing 

items  allowed  in  the  special  circumstances  officer  power  *to  revise  and  regulate  the 

of  each  case  have  been  omitted.]  practice  in  regard  to  the  taxation  of  costs 

The  following  circular  with  regard  to  and  the  allowance  of  fees  *  so  as  to  secure 

the  taxation  of  Admiralty  bills  of  costs  has  uniformity  in  all  divisions, 
recently  been   issued  by    the   assistant  '*  £.  S.  KoscoB,  assistant  registrar. 

Admiralty  registrar  : —  "  Admiralty  B^istry, 

"  Although  the  taxations  of  Admiralty  "  January,  1902." 

bills  have  been  excited  from  the  ibusi- 

ness  of    the    central  taxing  office,   the  Bule  10  :*' On  every  taxation  the  taxing 

new  rules  are  applicable  to  these  taxa-  master  shall  allow  all  such  costs,  charges 

tions.    The  only  one  of  importance  is  that  and  expenses  as  shall  appear  to  him  to 

set  out  below.    The  intention  of  it  is  to  have  been  necessary  or  proper  for  the 

approximate  party  and  party  taxations  attainment  of  justice  or  for  defending  the 

more  nearly  to  taxations  on  a  solicitor  rights  of  any  party,  but  save  as  against 

and  client  basis.    In  my  opinion  the  rule  the  party  who  incurred  the  same  no  costs 

is  little  more  calculated  to  produce  this  shall  be  allowed  which  appear  to  the 

effect  than  that  which  it  supersedes  until  taxing  master  to    have    been    incurred 

the  statutory  scale  and  various  rules  and  throngh  over  caution,  negligence  or  mis* 

decisions   are   altered.     As    however  it  take  or  by  payment  of  special  fees  to 

seems  desirable,  though    the  Admiralty  counsel  or  s^MScial  charges  or  expenses,  to 

taxations  are  excepted  from  the  recent  witnesses,  or  other  persons  or  by  other 

amalgamation,  that  the  intention  of  the  unusual  expenses,  or  by  a  preference  for 

new  rules,  viz.,  a  greater  approximation  the  services  of  particular  persons  in  their 

between  the  two  main  kinds  of  taxation  profession  or  business."    (B.  S.  C,  Jan., 

should  be  secured,  I  think  it  will  be  right  1902,  rule  10.) 
to  apply  the  test  contained  in  the  words 
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Instructions  for  statement  of  claim 0 

Drawing  same 0 

Fee  to  ooonsel  to  settle 2 

Attending  him 0 

Perusing  notice  of  bail 0 

Attending  making  inquiries  as  to  sureties 0 

Attending  searching  bail  papers 0 

Paid 0 

Paid  getting  Antwerp  Rules  translated 0 

Attending  filing  prehminary  act 0 

Paid 0 

Notice  thereof 0 

Attending  searching  if  defendants*  preliminary  act  filed  .  .  0 
Preparing  and  attending  to  issue  summons  for  same  to  be  filed  .  .0 
1901: 

Paid  stamp 0 

Copy  for  the  registrar 0 

Copy  and  service 0 

Sittings  fee 0 

H1I.ABY  SlTTINOS: 

Attending  our  summons  lor  preliminary  act  order  made  7  days  .    .  0 

Copy  and  service  of  order 0 

Attending  defendants*  summons  for  time  for  preliminary  act  order  made  5  days  0 

Attending  searching,  when  found  preliminary  act  filed        ....  0 

Attending  delivering  statement  of  claim .  0 

Preparing  and  attending  to  issue  sunmions  for  discovery  .0 

Paid  stamp  and  order 0 

Copy  for  registrar 0 

Copy  and  service 0 

Attending  our  summons  for  discovery,  order  made  for  affidavit  in  7  days    .  0 

Copy  and  service  of  order 0 

Writing  Messrs.  C.  &  Son  declining  their  offer 0 

Perusing  and  signing  admission  of  liability 0 

Attending  filing  admission 0 

Paid  filing  admission  of  liability 0 

Copy  to  keep 0 

Attending  serving  claim  and  vouchers  and  obtaining  consent  to  file        .     .  0 

Attending  filing  claim,  vouchers  and  4  survey  reports 0 

Paid 1 

Attending  Messrs.  C.  &  Son  when  they  discussed  this  matter,  and  even- 
tually offered  to  agree  claim  at  £229  136.  8d 0 

Sittings  fee 0 

Writing  Messrs.  C.  further  In  respect  of  this  claim,  and  offering  without 

prejudice  to  agree  at  £261 15s.  Od 0    8    6 

Attending  Messrs.  C.  &  Son  discussing  matter,  when  they  offered  to  pay 

£250,  to  include  interest 068 

On  receipt  of  letter  from  Messrs.  C.  &  Son  confirming  their  offer,  writing 

them  that  we  were  obtaining  instructions 0    8    6 

Writing  Messrs.  C.  &  Son  that  we  had  received  instructions  to  accept  their 

offer  of  £250  with  taxed  oosts 0 

Attending  adverse  solicitors,  obtaining  cheque  for  damages  and  giving  receipt  0 

Attending  and  obtaining  consent  to  documents  being  handed  out  of  Court .  0 

Attending  filing  consent  and  obtaining  documents 0 

Paid  fee  thereon 0 

Perusing  and  considering  outport  charges,  folios  10 0 

Copy  for  adverse  solicitor 0 

Copy  to  tax 0 

Drawing  costs,  folios  14 0 

Copy  for  adverse  solicitors 0 

Copy  to  tax 0 

Attending  serving 0 

Attending  lod^ng  and  bespeaking  appointment  to  tax 0 

Attending  taxing 0 

Attending  agreeing 0 

Paid  taxing  fee     .        « 0 

Attending  obtaining  cheque  for  oosts  and  giving  receipt 0 

Sittings  fee 0 

Postages  and  petties 0 

(Total  aUowed  :  £22  158.  6d.) 

A.P.  45 


B. 

d. 

18 

4 

18 

0 

4 

6 

6 

8 

8 

4 

6 

8 

6 

8 

2 

6 

8 

0 

8 

4 

5 

0 

4 

0 

8 

4 

8 

0 

8 

0 

2 

0 

8 

6 

15 

0 

6 

8 

8 

6 

6 

8 

8 

4 

8 

4 

8 

0 

8 

0 

2 

0 

8 

6 

6 

8 

8 

6 

8 

6 

6 

8 

8 

4 

5 

0 

1 
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6 

8 

6 

8 
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6 
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4 
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8 

4 

8 

2 

6 

8 

4 

6 

8 

6 

8 

19 

0 

6 

9 

15 

0 

10 

6 
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FORMS  OF  BILLS  OF   COSTS. 


Outport  Charges  in  the  same  Case^  1900  (6). 

£    s. 
Writing  the  Manchester  Line,  Ltd.,  asking  whether  they  were  prepared  to 

admit  liability  and  for  reference  to  their  solicitors       .        .        .        .03 

Paid  for  copies  of  official  depositions  of  both  yessels 0    7 

Writ 0    1 

Depositions  of  masters  of  both  vessels,  folios  20 0    6 

Chief  officer's  log  of  ss.  '*  Uplands,'*  folios  3 0    1 

Chief  engineer's  ditto,  folios  4 01 

Official  log,  folios  6 02 

Letter  from  captain  of  the  **  Uplands,"  folios  8 0    2 

Report  of  pilots  of  both  vessels,  folios  6 0    2 

Protests  of  masters  of  both  vessels,  folios  10 0    3 

1901: 

Engrossing  preliminary  act 0    2 

Engrossing  statement  of  claim,  folios  18 0    4 

Writing  Messrs.  H.  &  Co.  reporting  offer  by  defendants  to  pay  80  per  cent. 

of  the  damages  of  the  **  Uplands  '*  in  settlement 0    3 

Attending  Messrs.  H.  &  Co.  advising  thereon  and  receiving  instructions  to 

decline  offer ..06 

Writing  Messrs.  H.  &  Co.  informing  them  defendants  had  now  admitted 

liability 0    3 

Instructions  for  claim 0  10 

Drawing  same,  folios  7 07 

Engrossing 0    2 

Copy  for  defendants 0    2 

Perusing  survev  reports  and  vouchers  in  support  of  claim,  folios  64        ..11 

Copy  for  defendants 11 

Copy  to  keep 11 

Writing  Messrs.  H.  &  Co.  informing  them  defendants  offered  £229  Ids.  8d. 

in  settlement  of  claim  and  for  instructions  thereon      .  .03 

Attending  Messrs.  H.  k  Co.  taking  instructions  to  decline  offer  and  make 

a  counter  offer 0    6 

Writing  Messrs.  H.  &  Co.  reporting  offer  by  defendants  to  pay  £250  in 

settlement  to  include  interest 0    3 

Attending  them  advising  an  offer  and  they  instruct-ed  us  to  accept  same    .  0    6 

Taking  statements,  ^lc 66 

(Total  outport  bill :  £14  2s.  6c2.) 
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FoBM  B. — Defendants'  Costs  in  an  Action  of  Damage  where  there  vms  a  Counterclaim 

and  in  the  result  the  Counterclaim  ioas  aUowed. 

The  Steam  Hopper  No.  2, 1900.  L.,  No.  1900,  Fol.  332. 

August,  1900 :  £   «.  i. 

Instructions  to  defend 068 

Attending  Messrs.  T.  C.  &  Co.  giving  them  undertaking  to  appear  and  put 

in  bail 068 

Writing  plaintiffs*  solicitors  requesting  that  question  of  bail  for  defendants' 

counterclaim  might  stand  over 0    3    6 

Writing  plaintiffs'  soUcitors  with  names  of  sureties  proposed  on  behalf  of 

defendants 036 

Paid  Mercantile  Marine  Office  for  copy  depositions 0     8    0 

Attending  entering  appearance 068 

Paid         ....         • 020 

Copy  for  Admiralty  Begistry 010 

ijf)  The  outport  charges  are  the  charges  London  specific  charges  might  be  made, 

of  the  country  solicitor  or  agent.    They  are  allowed  in  the  usual  way.    In  addition 

are  frequently  small  in  amount,  because  to  these  charges  a  sum  was  at  one  time 

it  often    happens    that   nearly  all   the  allowed  under  the  head  of  Agency,    Thn 

matters  in  respect  of  which   costs  are  was  intended  to  remunerate  the  conntxy 

allowed  as  costs  in  the  action  are  trans-  solicitor  or  agent  generally  for  neoeasaiy 

acted  in  London  by  the  London  agent,  work  and  lal^ur  in  respect  of  matters  tit 

The  outport  charges  are  usually  made  out  which  specific  charges  could  not  be  made, 

in  a  separate  biU  annexed  to  the  bill  of  The  sum    allowed,   however,  of    comte 

costs.    In  taxing  the  outport  charges  the  varied  greatly  according  to  circumstances, 

charges   for   all   matters   done   in    the  and  under  the  present  practice  such  an 

country,  in  respect  of  which  if  done  in  item  is  never  allowed. 
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£    s.  d. 

Notice  of  appearance  copy  and  service 0    4    0 

Writing  pliuntilfs'  solicitors  requesting  them  to  complete  bail  in  the  sum 

of  £600  in  respect  of  counterclaim 0    8    6 

Writing  plaintilfs*  solicitors  that  we  had  no  objection  to  Mr.  P.  acting  as 

one  of  the  sureties  in  the  place  of  Mr.  S 0    8    6 

Instructions  for  bail  bond  and  drawing  and  engrossing  same  .        .068 

The  like  affidavit  of  justification  of  Sir  Chas.  8. 0    9   0 

The  like  affidavit  of  justification  of  Mr.  A.  S 0    5    0 

Attending  both  sureties  and  with  them  before  commissioners  on  their 

deposing  to  bail  papers 0  18    4 

Paid  commissioners'  fee 110 

Notice  of  bail  copy  and  service 040 

Perusing  notice  of  bail  to  counterclaim 0    8    4 

Attending  making  inquiry  as  to  sufficiency  of  sureties 0    6    8 

Drawing  and  fair  copy  affidavit  of  service  of  notice  of  bail  .  .050 

Paid  oath  and  exhibits v.  016 

Attending  filing  bail  papers  duly  executed 0    6    8 

Paid 100 

Notice  of  filing  copy  and  service 040 

Attending  searching  and  ascertaining  plaintiffs'  bail  papers  duly  filed  and 

executed 068 

Paid 026 

Michaelmas  Sittings  : 

Attending  plaintiffs'  summons  for  defendants  to  file  their  preliminary  act, 

order  made  for  same  to  be  filed  in  6  days 0    6    8 

Instructions  for  defendants'  preliminary  act,  dravnng  and  fair  copy  .        .068 

Attending  filing  same 0    3    4 

Paid  stamp 050 

Notice  of  filing  copy  and  service 040 

Attending  searching  and  ascertaining  plaintiffs  had  filed  their  preliminary  act  0    3    4 

Perusing  statement  of  claim 068 

Attending  plaintiffs'  summons  for  defendants  to  file  affidavit  of  documents, 

order  made  for  same  to  be  filed  in  7  days 0    6    8 

Attending  plaintiffs'  solicitors  obtaining  consent  for  7  days'  further  time  to 

deliver  defence 068 

Attending   plaintiffs*    solicitors   obtaining  7  days'  further  time  to  file 

defendants'  affidavit  of  documents 0    6    8 

Instructions  for  defence  and  counterclaim 0  13    4 

Drawing  same 0  10    0 

Attending  Mr.  A.  with  same  to  settle 0    6    8 

Paid  his  fee  and  clerk 246 

AttencUng  plaintiffs'  summons  for  early  day  for  trial,  when  order  made 

for  19th  December 068 

Writing  clients  informing  them  thereof 0    3    6 

Engrossing  defence  and  counterclaim 0    3    4 

Attending  to  deliver         .        .        . 034 

Summons  for  plaintiffs  to  file  affidavit  of  documents 0    3    0 

CJopy  for  Court 010 

Paid 030 

Copy  and  service  on  plaintiffs'  solicitors 0    3    6 

Attending  summons  when  plaintiffs  ordered  to  file  affidavit  in  7  days.        .068 

Paid  for  order 050 

Copy  and  service 086 

Perusing  reply  to  defence  and  counterclaim 0    6    8 

Perusing  plaintiffs'  affidavit  of  documents 0    3    4 

Instructions  for  defendants'  affidavit  of  documents 0    6    8 

Dravfring  same,  folios  10 0  10    0 

Fair  copy 034 

Attending  Mr.  D.  and  with  him  before  commissioner  on  his  deposing  to 

same 068 

Paid  oath 016 

Demand  for  inspection  of  plaintiffs'  documents,  copy  and  service  .040 

Copy  defendants'  affidavit  of  documents 0    3    4 

Service  on  plaintiffs'  solicitors                      .                 026 

Attending  filing  defendants'  affidavit  of  documents 0    3    4 

Paid 050 

Notice  of  appointment  to  inspect  defendants'  docimients,  copy  and  service  0    4    0 
Attending  plaintiffs'  solicitors  giving   them   inspection    of   defendants' 

documents 068 

45—2 
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Attending  inspeoting  plalntUIs*  documents  and  beepeaking  copies .        ..068 

Paid  for  same 060 

Attending  issuing  2  subpoenas  ad  test,  and  one  subpoena  duces  tecum    ..100 

Paid 0150 

Writing  agents  with  same,  and  with  instructions  as  to  service  on  independent 

witne8se8T.,B.,K.,  W.,B.,M.,  andS 0    3    6 

Writing  Mr.  D.,  supt.  at  Southampton,  to  arrange  for  the  master  and  crew 

of  the  hopper  to  attend  trial  without  subpoena 0    3    6 

Fair  copy  defendants*  preliminary  act  for  plamtifis'  solicitors  ..030 

Attending  exchanging  preliminary  acts  with  plaintifb'  solicitors  .068 

Perusing  plaintifis*  preliminary  act 0    3    4 

Attending  summons  to  open  and  examine  preliminary  acts,  order  made  (c).  0    6    8 
Attending  at  the  Admiralty  Registry  collating  preliminary  acts                  .068 

Ck>llatin^  proof-sheet  of  pleadixi|gs 064 

Paid  plaintiffs'  solicitors  for  prints  of  pleadings 10    7 

Drawmg  and  fair  copy  case  to  advise  on  evidence 0  13    4 

Attending  Mr.  A.  therewith 068 

Paid  his  fee  and  clerk 246 

Notice  to  produce  copy  and  service  on  plaintiffs*  solicitors  .  .092 

Notice  to  inspect  and  admit  copy  and  service 0    9    2 

Instructions  for  brief  on  trial  to  defend  daim  of  £3,000,  including  corre- 
spondence with  Southampton  agents  as  to  taring  evidence  from  the 
master  and  crew  of  hopper  and  the  independent  witnesses,  and 
attendance  at  the  Trinity  House  obtaining  permission  for  agents  to 
take  evidence  from  Galshot  l^;htship.  Perusing  and  considering 
evidence  taken  by  Southampton  agents  from  twelve  witnesses,  also 
the  depositions  made  before  receiver  of  wreck.    Agents*  charges  for 

taking  evidence  and  correspondence  generally  amount  to  £40 .        .     .  96    5    0 

Drawing  brief ,  folios  164 840 

Three  fair  copies 594 

Print  of  pleadings                                 0  12    8 

Deposition  of  master  of  '*  Lasoa  **  before  receiver  of  wreck,  folios  8  each    .054 

The  like  of  master  of  hopper,  8  each 0    5    4 

Statements  taken  by  the  defendants  from  the  crew  of  the  lightship,  folios 

26  each 0  17    4 

Plaintiffs*  report  of  survey  on  **  Lasca,**  folios  7  each 0    4    8 

Defendants*  report  of  survey  on  **  Lasoa,'*  folios  90  each                         .     .  0  13    4 

The  like  on  hopper,  folios  6 040 

Note  of  protest  of  master  of  hopper,  folios  4  each            0    2    8 

Extract  from  ship*s  log  of  hopper,  folios  4  each. 0    2    8 

The  like  log  of  "  Lasca,**  folios  5  each 0    2    4 

The  like  log  of  lightship,  folios  3  each 0    2    0 

Correspondence,  folios  13  each 088 

Defendants*  notice  to  produce,  folios  5  each 0    3    4 

The  like  notice  to  inspect  and  admit,  folios  6  each 0    4    0 

Attending  Mr.  B.  A.,  Q.C.,  with  brief  and  instructing  him                         .  0  13    4 

Paid  his  fee  and  clerk • 3250 

Attending  him  appointing  consultation 0    6    8 

Paid  him  his  fee  and  clerk 270 

Attendinff  Mr.  A.  with  brief  and  instructing  him  0    6    8 

Paid  his  fee  and  clerk 21  15    0 

Attending  him  appointing  constQtation 0    3    4 

Paid  his  fee  and  clerk                               136 

Attending  consultation  with  counsel 0  13    4 

Attending  searching  cause  list  and  ascertaining  case  was  second  in  list 

for  next  day 068 

Attending  Court  with  counsel  and  witnesses,  when  case  part  heard  and 

adjourned  to  following  day 220 

Attending  Mr.  B.  A.,  Q.C.,  marking  refresher 0    6    8 

Paid  his  fee  and  clerk 5  15    0 

Attending  Mr.  A.  marking  refresher 0    6    8 

Paid  his  fee  and  clerk 380 

Attending  adjourned  hearing  with  counsel  and  witnesses,  when  Court 
found  the  **  Lasca  '*  solely  to  blame  for  the  collision,  and  gave  judgment 

accordingly 330 

Attending  settUng  with  witnesses 0  13    4 

(o)  This  summons  would  now  in  ordinary  cases  be  no  longer  required.    See  p.  369, 
mtjfra. 
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£    8.  d. 

Attending  paying  Trinity  masters' fees 0    6    8 

Paid  same 12  12    0 

Perusing  copy  decree  served  by  plaintiffs*  solicitors 0    3    4 

Term  fee 0  16    0 

EEiiiABY  SnriKQS,  1901: 

Instructions  for  claim  0  13    4 

Drawing  same 060 

Engrossing 020 

Copy  for  plaintiffs*  soUcitors 020 

Perusing  and  considering  aooountfi  and  vouchers,  folios  9       .  ..030 

Copy  to  keep .• 030 

Copy  for  plaintiffs*  solicitors 030 

Ser^ce  of  claim  and  vouchers  on  plaintiffs*  solicitors 0    3    4 

Attending  plaintiffs'  solicitors  giving  consent  to  their  receiving  out  of 

Court  uxeir  photographs  and  other  documents 0    6    8 

Writing  plaintiffs'  sohcitors  to  know  whether  they  intended  to  make  any 

offer  of  settlement,  as  otherwise  we  should  have  to  file  claim  .036 

Writing  plaintiffs'  solicitors  in  reply  to  theirs  with  particulars  as  to  how 

the  item  for  demurrage  was  made  up 0    3    6 

Attending  clients  with  reference  to  the  plaintiffs*  offer  of  £175  in  settle- 
ment of  their  claim  and  obtaining  their  instructions   .        .        .        .068 
Writing  plaintiffs*  solicitors  that  to  settle  the  matter  at  once  our  clients 

would  aecept  £190  and  interest 0    3    6 

Writing  cUents  that  we  had  settled  their  claim  at  £190  .036 

Perusing  and  considering  Southampton  agents*  outport  charges,  copy  for 

registrar,  copy  for  adverse  solicitor,  folios  62 2  12    0 

Drawing  bill  of  costs,  copy  for  registrar  and  copy  for  adverse  solicitors, 

foUo8  46 260 

Attending  lodging  bill  of  costs  and  bespeaking  appointment  to  tax       ..034 

Service  of  bill  on  plaintiffs*  solicitors 0    2    6 

Attending  taxation 110 

Attending  agreeing  costs  as  taxed 0    6    8 

Attending  adverse  solicitors  on  their  handing  us  cheque  for  damages  taxed, 

costs  and  interest,  and  giving  receipt 0    6    8 

Sittings  fee 0  16    0 

Agency  postages,  telegrams,  and  incidentals  throughout  ..110 

[Paid  the  Witnesses  cu  follows  for  attending  TriaX  (a).] 

W.  J.  P.,  master  of  Hopper  No.  2,  for  2  days*  attendance  in  London  on 
trial,  including  hotel  and  incidental  expenses  £3,  and  a  further  £1  for 
2nd  class  railway  fare  from  Southampton  to  London  and  back,  and 
expenses 300 

J.  B.,  chief  engineer  of  hopper,  for  the  like  attendance  £2  16«.,  and  a 

farther  £1  for  the  like  rail  fare 300* 

W.  G.,  chief  officer  of  hopper,  for  the  like  attendance  £2,  and  a  further 

£1  for  the  like  rail  fare 2  10    0 

W.  G.  T.,  Trinity  pilot,  being  £6  4s.  for  2  days'  attendance  in  London  on 
the  trial,  £6  for  loss  of  pilotage,  and  £1  rail  fare  from  Southampton 
to  London  and  back 700 

G.  B.,  master  of  Pilot  Gutter  No.  4,  being  £3  IZs,  for  two  days*  attendance 
in  London  on  trial,  £1  paid  a  substitute,  and  £1  for  rail  fare  from 
Southampton  to  London  and  back 4    0    0 

J.  B.,  master  of  the  Government  steamer  "  Fusee,*'  being  £7  for  2  days* 
loss  of  time  and  attendance  in  London  on  trial,  and  £1  rail  fare  and 
expenses  from  Portsmouth  and  back  ..300 

H.  M.,  mate  of  the  '*  Fusee,*'  being  £4  lis.  for  the  like  loss  of  time  and 

attendance  in  London,  and  £1  for  the  like  rail  &ure  and  expenses  .        .    2  10    0 

W.  S.,  mate  of  yawl  **  Butterfly,"  being  £18  for  12  weeks'  detention  on  shore 
from  the  2^h  September  to  the  16th  December,  1900,  inclusive,  and 
£7  lis,  for  further  loss  of  time  and  expenses  attending  in  London  on 
the  trial  from  the  16th  December  to  tne  21st  December  and  rail  fure 
and  expenses  from  Southampton  to  London  and  back   .  .  20    0    0 

S.  S.  W.,  marine  surveyor,  Southampton,  for  2  days'  attendance  in  London 

on  the  trial,  and  expenses,  &c.,  from  Southampton  to  London  and  back  .880 

S.  S.  W.  for  survey  fees  and  reporting  on  damage  to  **  Lasca  "    .  .220 

J.  G.  S.,  photographer,  for  photograph  of  **  Lasca,**  showing  damage      ..110 

(Total  aUowed :  £234  10s.  Id,) 

(^d)  The  expenses  of  witnesses  are  ordinarily  allowed  in  accordance  with  the  scale 
set  out  at  p.  70S. 
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ChUport  Charges  in  the  same  Case, 

£    s.  d. 

Paid  for  chart  of  Isle  of  Wight 040 

Copy  subpoena  for  service  on  Mr.  B 0    10 

Journey  to  Portsmouth,  serving  Mr.  B.  with  gubpoena,  and  going  through 

statement  taken  on  Monday,  which  he  signed 0    8    7 

Copy  subpoena  for  service  on  Mr.  E.  O.  K 0    10 

Journey  to  Cowes,  serving  same,  and  arranging  for  his  attendance  at  our 

office  on  Monday 0  10    0 

Ck)py  subpoena  for  service  on  S 0    10 

Service  thereof 050 

Copy  subpoena  for  service  on  G.  B.  and  service  thereof 0    6    0 

[Here  followed  similar  items  in  respect  of  4  other  persons,] 
(Total  outport  bill :  £2  14s.  Id,) 


FoBM  C'-Plaintijgrs  Bill  of  Costs  in  a  Consolidated  Action  of  Damage  where  Ve»sH 
proceeded  against  was  arrested,  an  Appeal  was  asserted,  and  there  was  a  Btference. 

'*  Kingswood,"  1898,  C,  Fos.  183  and  S48. 

1898,  Mabch  21 :  £    s.  d. 

Instructions  to  sue 068 

Telegram  to  defendants'  solicitors  as  to  names  of  their  London  brokers  0    4    2 

Attending  obtaining  chart  and  paid 0    16 

Preparing  writ  of  summons  and  attendance  issuing 0    6    8 

Paid  fee  thereon 0  10    0 

Copy  writ  for  Admiralty  Begistry 0    10 

Attending  lodging  same  and  obtaining  folio  number 0    6    8 

Attending  Messrs.  W.  &  Co.  on  their  calling,  when  they  offered  to  give  bail 

in  £6,550  to  cover  all  claims 068 

Writing  Messrs.  W.  &  Co.  declining  to  accept  bail  in  £6,550  as  utterly  below 

value  of  ship,  informing  them  we  had  issued  and  should  serve  writ, 

giving  them  notice  we  were  detaining  witnesses 0    3    6 

Attending  Messrs.  W.  &  Co.  on  their  calhng  as  to  bail,  discussing,  and  they 

finally  agreed  to  give  bail  for  £9,500 0    6    8 

Paid  for  copy  depositions  of  '*  Coatham  *'  before  receiver  of  wreck  .        ..0110 
Writing  Messrs.  W.  &  Co.  informing  them  our  clients  were  not  prepared 

to  accept  bail  in  £10,000 086 

Drawing  and  engrossing  affidavit  to  lead  warrant 0    6    8 

Attending  deponent  to  be  sworn 068 

Paid  oath 016 

Attending  in  the  registry  filing  affidavit 0    8    4 

Paid  fee  thereon 050 

Preuaring  praecipe  for  warrant  and  attending  filing  same    .  .068 

Paid  fee  thereon 050 

Paid  for  warrant  under  seal  and  extracting 0  16    8 

Two  copies  warrant  for  service 020 

Attendmg  marshal  and  instructing  him  to  arrest  **  Kingswood  "  .068 

Paid  marehal*s  fee   .                S    0    0 

Sittings  fee 0    6    0 

Tbintfy  Sittinos: 

On  receipt  of  letter  from  Messrs.  H.  &  D.  stating  they  had  instructed 


Messrs.  S.  to  survey  **  Kingswood,**  writing  adverse  solicitors  .        ..036 
ing  received  letter  from  aaverse  solicitors,  writing  in  reply  informinff 
them  we  cotQd  not  leave  question  of  value  entirely  to  surveyors,  and 


giving  notice  a  warrant  was  awaiting  the  **  Kingswood  *'       .  .036 

Copy  writ  for  service 010 

Attending  adverse  solicitors  therewith  and  obtaining  their  undertaking  to 

appear 068 

Attending  adverse  solicitors  on  their  requesting  us  to  consent  to  release 

upon  bail  being  completed  in  £12,500 0    6    8 

Attending  marshal  obtaining  warrant  executed  and  perusing  certificate  of 

service,  afterwuds  attending  filing  warrant 0    6    8 

Attendinff  sunmions  before  registrar,  order  made  for  vessel  to  be  released 

on  aaverse  solicitors  undertaking  to  give  bail  in  the  appraised  value  of 

**  Kingswood,'*  leave  given  to  extract  commission  of  appraisement  ..068 
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£    8.  d. 

Instructions  for  brief  on  appeal  summons .068 

Drawing  brief,  folios  18 0  18    0 

Copy  for  counsel 060 

Copy  appeal  sunmions  to  accompany  010 

The  like  order  appealed  from 010 

The  like  correspondence 034 

Attending  Mr.  B.  A.  with  brief  and  papers  and  feeing  him  to  attend  the 

appeal  summons 068 

Paid  his  fee  and  clerk 246 

Attending  appeal  summons,  same  dismissed  with  costs  .068 

Notice  to  adverse  solicitors  that  we  should  attend  summons  to  consolidate 

by  counsel  and  bervice 040 

Instructions  to  counsel  to  attend  summons  before  the  judge  .        .068 

Copy  summons  to  accompany 010 

Att^ding  Mr.  B.  A.  with  brief  and  papers  and  feeing  him  to  attend  the 

summons 068 

Paid  his  fee  and  clerk 246 

Attending  summons  before  judge,  order  made,  actions  to  be  consolidated, 
we  to  have  conduct,  ship  to  be  released  on  adverse  solicitors  under- 
taking to  put  in  bail  for  agreed  or  appraised  value,  solicitors  for  cargo 
undertaking  to  take  no  steps  without  the  consent  of  Court  ..068 

Attending  paying  marshars  extra  expense  of  arrest 0    3    4 

Paid  same 049 

Paid  translator's  account 0  18    0 

Instructions  for  plaintiff,  preliminary  act 0    6    8 

Drawing  preliminary  act  and  copy  for  coimsel  to  settle  .068 

Instructions  for  statement  of  claim 0  13    4 

Drawing  statement  of  claim 0  10    0 

Attending  Mr.  A.  L.  with  papers  and  feeing  him  to  settle  statement  of 

claim 068 

Paid  his  fee  and  clerk .246 

Attending  adverse  solicitors  when  the^  handed  us  their  personal  under- 
taking to  give  bail  in  the  consohdated  actions  in  the  value  of  the 
vessel  as  agreed  or  appraised,  and  arranging  to  file  consent  to  immediate 

release  of  ''  Kingswood  " 0    6    8 

Attending  filing  consent  to  release 0    3    4 

Paid  fee  thereon 050 

Summons  to  direct  the  time  for  filing  preliminary  acts  and  delivering 

pleadings  to  be  abridged,  and  July  1st  appointed  for  hearing  .030 

Paid  fee  thereon 030 

Copy  summons  for  Court 020 

Copy  and  service  of  summons  on  adverse  solicitors         .  '      .        .        ..036 
Attending  summons  before  registrar,  order  made  abridging  time  for  pre- 
liminary acts  and  pleadings,  hearing  appointed  for  the  7th  July  .        .068 

Paid  for  order 060 

Copy  and  service  of  order  on  adverse  solicitors 0    8    6 

Writing  clients  informing  them  the  date  appointed  for  the  hearing,  and 

advising 036 

On  receipt  of  letter  from  adverse  solicitors  with  notice  of  survey  on 

**  Kingswood  "  at  Swansea,  writing  clients 0    3    6 

Attending  clients  informing  them  of  appointment  received  for  further 
survey  of  the  "  Kingswood,"  and  they  arranged  to  send  their  surveyor 

to  Swansea 068 

Paid  Board  of  Trade  for  copy  depositions  before  receiver  of  wreck       .        .096 
Attending  marshal  and  ascertained   value   of  ** Kingswood**  had  been 

returned  at  £14,700 068 

Engrossing  preliminary  act 020 

Attending  filing  preliminary  act 034 

Paid  fee  thereon 050 

Notice  to  adverse  solicitors  we  had  filed  preliminary  act  and  service      ..040 
Attending  in  the  registry  and  found  defendants*  preliminary  act  had  not 

yet  been  filed 034 

Summons  to  direct  them  to  file  same  forthwith 0    3    0 

Paid  fee  thereon 030 

Copy  summons  for  Court 020 

Copy  and  service  of  summons  on  adverse  solicitors 0    3    6 

Attending  summons,  order  made 068 

Paid  for  order 050 

Copy  and  service  of  order  on  adverse  solicitors 0    8    6 
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Attending  advene  solicitors,  they  proposing  to  give  bail  through  the  Inter- 
national Bank .068 

Writing  clients  informing  them  adverse  solicitors  proposed  to  give  bail  by  the 

International  Bank  instead  of  by  sureties,  and  request!^  instructions    0    3    6 
Writing  adverse  solicitors  a^eeing  to  accept  bail  by  the  International 

Bank  instead  of  by  sureties 036 

Attending  adverse  solicitors  giving  consent  to  furUier  time  to  file  pre- 
liminary act 068 

Attending  in  registry  ascertaining  defendants*  preliminary  act  filed   .        .034 

Copy  statement  of  claim  to  deliver 034 

Attending  delivering  same 034 

Summons  to  direct  defendants  to  file  usual  affidavit  of  documents         ..030 

Paid  fee  thereon 030 

Copy  summons  for  the  Court 020 

Copy  and  service  of  summons  on  adverse  solicitors 0    8    6 

On  receipt  of  letter  from  adverse  solicitors  asking  bail  for  counterclaim  in 

£8,800,  writing  in  reply  such  amount  excessive 0    8    6 

Attending  summons  for  discovery,  order  made,  defendants  to  file  affidavit 

in  three  days,  security  waived 0    6    8 

Paid  for  order ..050 

Copy  and  service  of  order  on  adverse  solicitors 0    8    6 

Attending  plaintiff's  summons  for  discovery,  order  made,  affidavit  to  be 

filed  in  8  days,  security  waived 0    6    8 

Writing  adverse  solicitors  requesting  them  to  complete  bail  in  accordance 

with  their  undertaking 036 

Perusing  statement  of  defence  served  by  adverse  solicitors     .  ..066 

Writing  Mr.  L.  enclosing  P.O.  on  account  of  his  detention  and  travelling 

expenses,  and  requesting  his  attendance 0    3    6 

Instructions  for  affidavit  of  documents 0    6    8 

Drawing  affidavit 0  10    0 

Engrossing  same 034 

Attending  deponent  to  be  sworn 068 

Paid  oath 016 

Writing  Capt.  C.  requesting  him  to  attend  hearing 0    3    6 

Instructions  for  reply  to  defendants'  counterclaim 0  13    4 

Drawing  reply 060 

Engrossing  same 018 

Attending  delivering  same 034 

Demand  on  adverse  solicitors  for  copy  defendants'  preliminary  act  for 

^  printer  and  service 040 

Copy  plaintiff's  preliminary  act  to  exchange 0    2    0 

Attending  adverse  solicitors  exchanging  preliminary  acts       .  ..068 

Perusing  and  considering  defendants'  preliminary  act  .  .  .  .034 
Copy  preliminary  act  and  pleadings  for  the  printer,  folios  38  .        .        .     .    0  12    8 

[  The  coats  (Mowed  in  respect  of  opening  (he  preliminary  Acta  toould  now  usuaUy 
be  —  Preparing  consent  to  open  Preliminary  Acts  and  fair  copy,  6s. ; 
Attending  obtaining  defendants*  solicitors*  signatures  to  same,  etc.,  6s.  8d. ; 
Attending  in  registry  filing  consent,  Ss.  4d. ;  Paid  fee,  6s.] 

Notice  to  collate  preliminary  acts,  &c 0    4    0 

Attending  with  adverse  solicitors  in  registry  opening  and  examining  proof- 
sheets  of  preliminary  acts 068 

Paid  fee  thereon 016 

Examining  proof-sheets  of  pleadings 0    4  10 

Paid  printer's  account 268 

Four  copies  pleadings  for  the  Court 16  4 

Attending  lodging  same 068 

Notice  of  trial,  copy  and  service 040 

Copy  notice  to  file 0    10 

Attending  setting  down  action 068 

Paid  fee  thereon 200 

Preparing  preecipe  for  Trinity  masters  and  attending  filing  same    .        ..068 

Paid  fee  thereon 0  10   0 

Perusing  notice  of  bail  served  by  adverse  solicitors 0    3    4 

Attending  making  usual  inquiries  as  to  the  sufficiency  of  the  bail  .068 
Attending  in  registry  searching  as  to  execution  of  bail  papers  .  ..068 
Paid  fee  thereon 026 
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Copy  affidavit  of  documents  for  adverse  solicitors 0    3    4 

Notice  to  adverse  solicitors  we  were  ready  to  exchange  affidavit  of  docmnents 

and  service 040 

Attending  adverse  solicitors  exchanging  affidavit  of  documents  ..034 

Perusing  and  considering  defendants'  i&davit  of  documents  .034 

Attending  filing  affidavit  of  documents 0    3    4 

Paid  fee  &ereon 060 

Demand  on  adverse  solicitors  for  inspection  of  defendants'  documents  and 

service 040 

Attending  adverse  solicitors  on  their  producing  documents  for  our  inspection    0    6    8 
Notice  to  adverse  solicitors  with  an  appointment  to  inspect  plaintiff's 

documents  and  service 040 

Attending  adverse  solicitors  giving  them  an  inspection  of  plaintiff's  documents   0    6    8 
Demand  on  adverse  solicitors  for  copy  documents,  aiterwards  attending 

obtaining  same 068 

Paid  adverse  solicitors  for  copy  documents 16    8 

Perusing  defendants'  notice  to  produce 0    6    8 

The  like  notice  to  inspect  and  admit 0    6    8 

Drawing  notice  to  produce  and  copy 0    6    8 

Service  thereof  on  adverse  solicitors 0    2    6 

Drawing  notice  to  inspect  and  admit  and  copy 0    6    8 

Service  thereof  on  adverse  solicitors 0    2    6 

Attending  issuing  subpoena  duces  tecum 0    6    8 

Paid  fee  thereon 060 

Copy  subpoena  for  service 020 

Serraoe  thereof  on  official  at  Board  of  Trade  to  produce  depositions  before 

receiver  of  wreck  by  the  **  Kingswood  "  and  mileage  .068 

Paid  him  conduct  money 110 

Instructions  for  brief,  including  attendances  on  six  witnesses ;  perusal  of 

documents ;  journey  to  Southampton,  Ac.,  &c, ;  getting  up  case,  claim 

and  counterclaim,  upwards  of  £16,000  at  issue 21    0    0 

Drawing  brief,  folios  196 9  15    0 

Ck)pyforMr.  L.  E.  P.,Q.C 350 

CJopy  for  Mr.  B.  A 3    6    0 

Three  copies  plaintiff's  notice  to  produce  to  accompany  .040 

The  like  defendants'  notice 040 

The  like  pUintiff's  notice  to  admit 0    4    0 

The  like  defendiuits'  notice 040 

Three  copies  plaintiff's  affidavit  of  documents  for  counsel   .  .068 

The  like  documents  of  the  <*  Coatham,"  folios  46  each 1  10    0 

Three  copies  defendants'  affidavit  of  documents  for  counsel        .  .068 

The  like  extract  from  log-books  and  documents  of  the  **  Kingswood  "    .    .     1  14    2 
Three  copies  depositions  before  the  receiver  of  wreck  by  the  **  Coatham  " 

for  counsel 0  10    0 

The  like  depositions  by  the  <*  Kingswood  " 10    0 

The  like  plaintiff's  report  of  survey  on  the  **  Kingswood  "   .        .  .068 

Three  copies  pleadings  for  counsel 0  12    8 

The  like  deposition  of  the  **  Coatham  "  and  **  Kingswood  "  at  Monte  Video    0    8    0 
Attending  Mr.  L.  £.  P.,  Q.C.,  with  brief  and  papers,  and  feeing  him  for  the 

hearing 110 

Paid  his  fee 31  10    0 

His  clerk 100 

Attending  Mr.  B.  A.  with  brief  and  papers,  and  feeing  him  for  the  hearing    0  13    4 

Paid  his  fee 21    0    0 

His  clerk 0  16    0 

Attending  Mr.  L.  E.  P.,  Q.C.,  and  feeing  him  for  consultation  ..042 

Paid  his  fee  and  clerk 296 

Attending  Mr.  B.  A.  and  feeing  him  for  constQtation 0    3    4 

Paid  his  fee  and  clerk 136 

Paid  for  charts  for  counsel 080 

Attending  consultation  with  counsel 0  12    4 

Attending  Court  all  day  on  hearing  of  action,  when  evidence  and  arguments 

concluded  and  judgment  reserved 3    3    0 

Attending  Mr.  L.  E.  P.,  Q.C.,  and  feeing  him  to  attend  judgment        ..068 

Paid  his  fee  and  clerk 246 

Attending  Mr.  B.  A.  and  feeing  him  for  judgment 0  13    4 

Paid  his  fee  and  clerk 136 

Attending  in  registry  bespeaking  and  obtaining  decree  under  seal  .        ..068 
Paid  for  same 100 
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Copy  and  service  of  decree  on  adverse  solicitors 0    5    0 

Attending  paying  Trinity  masters'  fees 0    6    8 

Paid  same 121S0 

Paid  shorthand  writer's  account 880 

Attendingsettling  with  witnesses,  including  weekly  payments  on  account  .     1  11    6 
July  10, 1898 : 

Attending  sunmions  by  owners  of  cargo  to  direct  action  to  be  dissevered  and 
for  leave  to  prosecute  the  cargo  action  separately,  order  made,  owners 
of  cargo  undertaking  to  pay  a  moiety  of  the  extra  costs  incurred  by  the 

ship  up  to  date 068 

Attending  adverse  solicitors  in  conference  on  their  suggesting  we  ought  to 
pay  the  costs  of  the  appraisement  of  the  **  Kingswood  "  and  informing 

them  we  declined  to  do  so 068 

Attending  summons  to  direct  us  to  pay  the  marshal's  fees  for  appraise- 
ment, same  adjourned  with  costs 0    6    8 

Instructions  for  ball  bond  to  answer  defendants*  oounterolaim  ..068 

Drawing  and  engrossing  bail  bond 0    6    8 

Drawing  and  engrossing  2  affidavits  of  justification 0  10    0 

Attending  sureties  before  commissioner  on  their  signing  bail  papers  .        .    0  18    4 

Paid  commissioner's  fee 110 

Drawixig  and  engrossing  notice  of  bail 0    8    4 

Attending  adverse  solicitors  serving  same 0    9    6 

Drawing  and  engrossing  affidavit  as  to  service  of  notice  of  bi^  and  attend- 
ing to  be  sworn  thereto 050 

Paid  oath 016 

Attending  in  registry  filing  bail  papers 0    6    8 

Paid  fee  thereon 100 

Notice  to  adverse  solicitors  we  had  filed  bail  papers  and  service  .040 

Instructions  to  defend  appeal  asserted  by  defenoants 0  18    4 

Attending  sunmions  for  directions  as  to  printing  of  record,  order  made       .068 
Summons  to  direct  the  order  of  Court  of  July  16th  to  be  rescinded  .080 

Paid  fee  thereon 080 

Copy  summons  for  the  Court 020 

Copy  and  service  of  summons  on  solicitors  for  the  cargo-owners  ..086 

The  like  on  defendants'  solicitors 0    8    6 

Sittings  fee 0  15    0 

Michaelmas  Sittings  (1898) : 

Intending  summons  before  registrar,  order  made  amending  order  of  July 
16th  by  extending  undertaking  of  owners  of  cargo  over  the  costs  of 

the  appeal 068 

Paid  for  oi:der 060 

Copy  and  service  of  order  on  solicitors  for  cargo 0    8    6 

The  like  on  defendants'  solicitors 086 

Attending  adverse  solicitors  examining  proof-sheet  of  record,  folios  288      .280 
Attending  searching  appeal  list  and  ascertaining  appeal  stood  in  list  for 

hearing  for  22nd  inst 068 

Demand  on  adverse  solicitors  for  printed  copies  record,  afterwards  attend- 
ing obtaining  same 068 

Paid  for  copies  record 440 

Writing  adverse  solicitors  requesting  them  to  give  security  for  the  costs  of 

the  appeal  and  inquiring  if  they  would  ^ve  same  without  order  of  Court    0    8    6 
Attending  adverse  solicitors  as  to  the  security  for  costs  of  the  appeal      ..068 
Drawing  and  ensrossing  notice  of  application  to  the  Court  of  Appeal  that 
defendants  snould  be  ordered  to  give  security  for  costs  to  the  extent  of 

£160  , 060 

Copy  and  service  of  same  on  adverse  solicitors      ' 0    4    0 

Attending  in  registry  filing  notice        ...  ....    0    8    4 

Paid  fee  thereon 050 

Perusing  affidavit  in  opposition  to  application  served  by  adverse  solicitors    0    8    4 
Instructions  for  brief  on  appeal,  including  perusal  of  record  £4  16s.    .        .770 

Drawing  brief 520 

Copies  for  Mr.  L.  £.  P.  and  Mr.  B.  A. 8    6    0 

8  copies  notice  of  application  for  security  for  costs  for  counsel  ..020 

The  like  correspondence  relating  thereto 0    9    4 

The  like  affidavit  of  Mr.  B 0    8    0 

Copy  record  for  Mr.  B.  A.,  Q.C 280 

Copy  forMr.  L.  E.  P.,  Q.C 280 

Attending  Mr.  L.  E.  P.,  Q.C,  with  brief  and  papers  and  feeing  him  to 

attend  hearing  of  appeal 110 
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Paid  his  fee 81  10    0 

His  clerk 100 

Attending  Mr.  B.  A.  with  brief  and  papers  and  feeing  him  to  attend 

hearing  of  appeal 0  14    4 

Paid  his  fee 21    0    0 

His  clerk 100 

Attending  Mr.  L.  E.  P.,  Q.C.,  and  feeing  him  for  consultation  ..068 

Paid  his  fee  and  clerk 270 

Attending  Mr.  B.  A.  and  feeing  him  for  consultation 0    3    4 

Paid  his  fee  and  clerk ....136 

Attending  consultation  with  counsel 0  13    4 

Attending  Court  of  Appeal,  when  the  appeal  was  postponed  until  the  next 
sittings,  appellants*  solicitors  agreeing  to  give  security  for  costs  of 

appeal  in  £160 110 

Attendmg  adverse  solicitors  on  their  handing  us  their  undertaking  to  pay 
any  costs  ordered  by  the  Court  of  Appeal  not  exceeding  £160,  perusing 

same,  Slc 068 

Sittings  fee 0  15    0 

HiLABY  SiTTINOB,  1899 : 

Attending  Mr.  L.  E.  P.,  Q.C.,  and  paying  him  term  refresher  ..068 

Paid  his  fee  and  clerk 246 

Attending  Mr.  B.  A.,  Q.C.,  and  paying  him  term  refresher  ..068 

Paid  his  fee  and  clerk 246 

Attending  searching  appeal  list 068 

April  sittings  fee 0    6    0 

Easteb  Sittingb  : 

Attending  searching  appeal  list  during  term 0    6    8 

Attending  Mr.  L.  E.  P.  and  paying  him  term  refresher  .068 

Paid  his  fee  and  clerk 246 

Attending  Mr.  B.  A.,  Q.C.,  paying  him  term  refresher  .068 

Paid  his  fee  and  clerk 246 

Searching  appeal  list  and  ascertaining  appeal  to  be  taken  on  10th  inst.      .068 

Attending  constQtation  with  counsel 0  18    4 

Attending  Court  on  hearing  of  appeal,  when  same  was  dismissed  with  costs    8    3    0 
Perusing  and  considering  copy  decree  served  by  adverse  solicitors       .        .068 

Sittings  fee 0  15    0 

Tbhoty  Sittings: 

Instructions  for  claim 0  18    4 

Drawing  same 0  12    0 

Engrossing  same 040 

Copy  for  aidverse  solicitors 040 

Perusing  and  considering  vouchers  in  support  of  claim        .        .  .074 

Copy  for  adverse  solicitors 074 

Copy  to  keep 074 

Instructions  for  affidavit  of  H.  S.,  shipowner,  in  support  of  claim  .        ..068 

Drawing  affidavit 0  12    0 

Engrossing  same 040 

Marking  exhibit 010 

Attending  deponent  to  be  sworn 068 

Paid  oath  and  exhibit 026 

Perusing  and  considering  exhibit    .        .  0    6    8 

Copytokee^ 068 

Copy  affidavit  and  exhibit  for  adverse  solicitors 0  10    8 

Preparing  authority  to  receive  money  and  attending  deponent  on  his 

signing  same 068 

[Here  foUowed  similar  items  as  to  22  other  affidavits,] 

Attending  adverse  solicitors  serving  them  with  copy  claim  and  affidavits 

and  obtaining  consent  to  originals  being  filed 0    6    8 

Attending  filing  claim  and  affidavits 0    6    8 

Paid  fee  thereon 500 

Preparing  notice  to  place  reference  in  list  for  hearing,  and  attending  in 

registry  filing  same 068 

Paid  fee  thereon 0  10    0 

Attending  in  registry  appointing  reference  for  21st  inst  .068 

Writing  adverse  solicitors  informing  them  thereof 0    8    6 

Several  attendances  on  adverse  solicitors,  when  reference  adjourned  to  26th 

inst 068 

Writing  clients  informing  them  thereof  and  thereon 0    8    6 
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£    $.  d. 
Attending  defendants*  summons,  order  made  for  bail  bond  to  be  cancelled 
after  payment  into  Court  without  prejudice  to  plaintiff's  right  to 

recover  balance  of  damages 068 

Perusing  notice  of  payment  mto  Court  of  £14,700 0    3    4 

Attending  searching  and  found  money  was  in  Court 0    6    8 

Paid  search 010 

Perusing  and  considering  cargo  claim  and  proofs 0  14    0 

Writing  solicitors  for  cargo  requesting  to  know  the  items  in  our  clidm  he 

objected  to,  to  save  unnecessary  expense  of  witnesses  ..036 

Perusing  notice  to  produce  served  by  adverse  solicitors  (cargo)    .  .068 

Writing  owners  of  cargo  informing  them  the  objections  we  had  to  raise  to 

claim  and  service 036 

Perusing  and  considering  defendants'  objections  to  plaintiff's  claim   .        .018 
Preparing  telegram  to  Messrs.  E.  &  Co.  requesting  them  to  arrange  for 
Mr.  C.  to  attend  reference  and  call  here  on  Wednesday  and  despatching 

and  paid 0    3  10 

Writing  Messrs.  E.  &  Co.  and  confirming  telegram  and  acknowledging 

receipt  of  further  voucher 036 

Perusing  and  considering  vouchers  showing  amoimt  spent  on  upkeep  of 

vessel,  &c,,  called  for  by  adverse  soUoitors Oil 

Attending  Messrs.  L.  &  Co.  in  conference  and  instructing  them  to  report 

as  to  value  of  the  **  Coatham  '* 0    3    6 

Perusing  and  considering  report 068 

Attending  issuing  subpoena  ad  test 0    6    8 

Paid  fee  thereon 050 

Copy  and  service  of  subpoena  on  Mr.  L 0    6    0 

Attending  making  inquiries  as  to  the  wheat  cargo  and  obtaining  information    0  10    0 
Copy  and  service  of  subpoena  on  Mr.  H.,  of  Messrs.  H.  Bros.  .        .060 

Attending  inspecting  bill  of  lading 068 

Attending  Mr.  C.  in  conference  and  taking  statement  of  his  evidence         .068 

The  like,  Mr.  L. 068 

Thelike,  Mr.  H 068 

Going  through  claim  papers  and  preparing  fpr  reference  without  counsel   .110 

Writing;  shorthand  writer  to  attend  reference 0    3    6 

Attending  reference  on  cargo  claim,  same  concluded 3    3    0 

Paid  shorthand  writer's  account 110 

Attending  settling  with  witnesses 0  13    4 

Attending  paying  reference  fees       .  068 

Paid  same 12  12    0 

Drawing  and  engrossing  notice  of  taking  up  and  filing  registrar's  report     .050 

Copy  and  service  thereof  on  adverse  solicitors 0    4    0 

Attending  filing  report  and  notice 068 

Paid  fee  thereon 050 

Attending  bespeaking  and  afterwards  obtaining  office  copy  registrar's  report    0    6    8 

Paid  for  same 060 

Perusing  and  considering  report 068 

Summons  to  direct  registrar's  report  to  be  confirmed  0    3    0 

Paid  fee  thereon 030 

Copy  summons  for  the  judge 020 

Copy  and  service  of  summons  on  adverse  solicitors 0    3    6 

The  like  on  solicitor  for  car^o 036 

Attending  summons  before  judge,  order  made 0    6    8 

Paid  for  order 050 

Copy  and  service  of  order  on  adverse  solicitors 0    3    6 

The  like  on  solicitors  for  cargo 036 

Attending  adverse  solicitors  on  their  calling  and  on  their  proposing  to  pay 
the  balance  of  their  clients'  statutory  liability  in  the  event  of  the 
*'KingBwood"  coming  to  this  country,  and  they  were  to  send  us 

suggested  agreement 068 

Perusing  and  considering  suggested  agreement 0    6    8 

Writing  solicitor  for  owners  of  cargo  informing  him  of  the  suggested 

agreement  and  requesting  to  know  if  he  approved  .036 

Attending  adverse  solicitors  on  their  calling  and  on  their  offering  to  pay 

£700  in  addition  to  the  bail  in  full  settlement 0    6    8 

Writing  adverse  solicitors  with  reference  to  the  amount  of  interest  due  and 

informing  them  our  clients  would  not  accept  their  proposal         .        .036 
Attending  adverse  solicitors  on  their  calling,  when  they  stated  they  would 
advise  their  clients  to  pay  the  £8  per  ton  and  interest  and  costs  if  we 
would  give  a  full  receipt 068 
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£    8,   d. 
On  receipt  of  letter  from  adverse  solicitors  requesting  us  to  telegraph  their 

proposal,  writing  in  reply 036 

Instructions  to  issue  writ  of  fi.  fa 0    6    8 

Preparing  writ  and  attending  to  issue 0    7    0 

Paid  fee  thereon 060 

Copy  writ  for  lodging  with  ^eriff 014 

Copy  writ  to  file 014 

Attending  lod^ng  writ  with  sheriff's  London  agents  and  instructing  them 

as  to  service 068 

Paid  fee 060 

Writing  sheriff's  officers  at  Southampton  informing  them  wo  had  lodged 
writ   with   the   London   agents  and  instructmg  them  fully  as  to 

levy 086 

Attending  adverse  solicitors  on  their  calling,  informing  them  we  would 
accept  the  amount  of  their  clients'  statutory  liability  and  interest  if 
they  would  pay  taxed  costs  of  the  action  and  apportionment  and  costs 

of  the  fi.  fa.  0    6    8 

Attending  adverse  solicitors  on  their  calling  with  undertaking  they  were 

prepared  to  give,  and  making  alterations  and  additions  thereto   .        .068 
Attending  adverse  solicitors  in  further  conference  on  case,  when  they  agreed 

to  pay  the  costs  of  the  writ  of  fi.  fa. 0    6    8 

Attendmg  adverse  solicitors  when  they  called  conferring  as  to  suggested 

arrangement 068 

Perusing  certificate  of  register  of  the  **  Kingswood  *'  received  from  adverse 

solicitors 034 

Attending  adverse  solicitors  engaged  long  time  (^culating  and  agreeing 
amount  of  statutory  liability  of  the  ** Kingswood"  and  the  interest 
thereon,  and  the  proportion  of  fund  due  ship  and  cargo  .        .068 

Copy  afpreement  as  to  settlement  to  keep 0    10 

Arrangmg  terms  of  settlement  with  adverse  solicitors 0    6    8 

Preparing  telegram  to  sheriff  at  Southampton  instructing  him  not  to  execute 
writ  of  fi.  fa.  until  further  instructed,  and  attending  despatching  and 

paid 047 

Attending  adverse  solicitors  on  their  handing  us  undertaking  and  agreement 
as  to  terms  of  settlement,  when  we  accepted  same  and  arranged  to 

withdraw  the  fi.  fa 0    6    8 

Paid  for  telegram 0    1  11 

Perusing  defendants'  summons  to  direct  the  amount  in  Court  to  be  paid 

out  to  thein  and  giving  consent  thereto 0    6    8 

Attending  summons  oefore  judge,  order  made  for  payment  out  to  be  made 

tons 068 

Attending  adverse  solicitors  on  their  handing  us  cheque  for  £986  lbs,  8d, 
on  account  of  damages,  interest,  and  costs,  and  giving  receipt  and 

stamp  069 

Writing  adverse  solicitors  informing  them  there  would  be  further  interest 

due  on  the  damages  until  receipt  thereof 0    3    6 

Instructions  for  affidavit  of  Mr.  F.  L.  H.  in  support  of  sunmions  for  pay- 
ment out  of  fund  in  Court 068 

Drawing  affidavit 060 

Engrossing  same 020 

Attending  deponent  to  be  sworn 068 

Paid  oath  and  commissioner's  attendance 0    16 

FiUng  affidavit 084 

Paid  fee  thereon 060 

Attending  adverse  solicitors  on  their  calling  as  to  the  withdrawal  of  the 

fi.  fa.  and  conferring  thereon 068 

Writing  adverse  solicitors  that  the  payment  of  interest  could  stand  over, 
but  that  further  interest  on  damages  must  be  paid  until  we  received 

the  money 036 

Lodging  authorities  in  Court 068 

Attending  Pajrmaster-General  with  order  and  bespeaking  cheque.  .        ..068 
Principal's  attendance  before  the  Paymaster-Oeneral,  obtaining  our  propor- 
tion of  fund  in  Court  and  giving  receipt  and  stamp  .    0  13    4 

Attending  paying  sheriff's  charges 036 

Paid  same 110 

Apportioning  the  amount  of  statutory  liability  between  the  owners,  master, 
and  crew  of  the  **  Coatham  "  and  writing  with  cheque  upwards  of  30 

claimants 660 

Sittings  fee 0  16    0 
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£    s.  d. 
Michaelmas  Sittinos  : 
Attending  adverse  solicitors  obtaining  consent  to  receive  vouchers  out  of 

Court 068 

The  like  solicitors  cargo-owners 068 

Attending  filing  consent  and  obtaining  documents  out  of  Court  .    0    6    S 

Paid  fee  thereon 050 

Drawing  bill  of   costs,  copy  for  registrar,  copy  for  adverse  solicitors, 

folios  aeo 13    0    0 

Attending  adverse  solicitors,  serving  them  with  bill  of  costs  for  taxation    .026 
Attending  lodging  bill  of  costs  and  obtaining  an  appointment  to  tax  .        .034 

Attending  taxation 110 

Paid  taxation  fee 15  16    0 

Attending  agreeing  costs  as  taxed 068 

Attending  adverse  solicitors  obtaining  cheque  for  taxed  costs  and  interest 

and  giving  receipt  and  stamp 0    6    9 

Sittings  fee 0  15    0 

Postal,  &O.J  throughout  (20  monies) 3    3    0 

Payments  to   Witnesses, 

Capt.  C. ,  master  of  the  *'  Coatham,"  loss  of  time  whilst  detained  on  shore  for 
the  purpose  of  giving  evidence,  from  13th  April  to  9th  July,  14  weeks  at 
14«.  per  day  (sea  wages  £18  per  month  with  food),  railway  fture  from 
Southampton  to  London,  ditto  from  London  to  Bradford-on-Avon, 
fares  to  and  from  Bradford-on-Avon  and  London,  &c.,  cab  fares,  &c.    .  68    6    0 

C.  J.  L.,  second  officer,  loss  of  time  whilst  detained  on  diore  as  above 
87  days,  board  and  lodging  in  London,  railway  fare  from  Jersey 
(Channel  Island)  to  London  and  back,  cab  fares,  &o 33    0    6 

J.  G.  T.,  A.B.,  87  days'  loss  of  time  as  above,  board  and  lodging  in  London, 

railway  fare  from  Maryport  to  London  and  back,  cab  fares,  &c.        .     .  26    7    6 

C.  M.,  A.B.,  87  days*  loss  of  time,  board  and  lodging  in  London,  railway 

fare  from  Maryport  to  London  and  back,  cab  uures,  &c.  .  26    7    6 

T.  T. ,  engineer,  87  days*  loss  of  time  at  £2  per  week,  board  and  lodging  in 

London,  railway  fare  from  Maryport  to  London  and  back,  cab  fares,  &c.  32    7    6 

Mr.  J.  C. ,  shipowner,  attending  reference,  3  days'  loss  of  time,  railway  fare 

from  Middlesboro'  to  London  and  back,  cab  ^es,  &o 6  15    6 

Messrs.  L.  &  Co.,  account  for  valuation  of  the  *'  Coatham  "  and  attendance 

at  reference  supporting  value 440 

The  like  Mr.  H.  attending  reference 2    2    0 

Paid  Salvage  Association  account  for  obtaining  copy  deposition  of  "Coatham" 

and  "  Kingswood  "  at  Monte  Video,  telegrams,  £0 1    5  10 

(Total  allowed :  £646  Os.  lid.) 


Form  D,— Defendants*  Bill  of  Costs  in  an  action  of  Limitation  of  Liability, 

"  The  Newbiggin,"  1900,  N.,  No.  1692,  Pol.  420. 

1900,  Michaelmas  Sittinqs  :  £    s.  d. 
Attending  adverse  solicitors  giving  imdertaking  te  appear  .                        .068 

Instructions  to  defend 068 

Preparing  and  attending  entering  appearance 0    6    8 

Paid  fee 020 

Copy  appearance  for  Admiralty  Reentry 0    10 

Attending  lodging  same 034 

Notice  of  appearance  copy  and  service 0    4    0 

The  like  statement  of  claim 068 

Instructions  to  settle  settlement  of  defence 0    6    8 

Drawing  same 050 

Attending  counsel  therewith 068 

Paid  his  fee  and  clerk 246 

Engrossing  defence 018 

Attending  delivering 034 

Attending  summons  for  evidence  to  be  given  by  affidavit,  order  made         .068 

Perusing  affidavit  proving  non-privity 0    3    4 

Attending  obtaining  prints  of  pleadings                0    6    8 

Paid  for  same 0  11    0 
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B    S,  cU 

Instruotions  for  brief,  drawing  Bame  and  fair  copy 110 

Copy  of  the  following  documents  to  accompany  print  of  pleadings  .040 

Afndavit  of  non-privity 034 

Attending  Mr.  D.  therewith 068 

Paid  his  fee  and  clerk 246 

Attending  in  Court  on  the  hearing  of  the  action  but  owing  to  insufficiency 

of  proof  hearing  ordered  to  stand  over 0  18    4 

Perusing  notice  of  payment  into  Court  and  checking  same     .  ..034 

Perusing  further  affidavit  filed  by  plaintiffs 0    6    8 

Copy  for  counsel 044 

Attending  him  therewith 034 

Attending  ascertaining  case  would  be  in  the  list  for  the  following  Monday  .068 
Attending  hearing  of  the  action,  same  adjourned  for  further  affioiftvit .        .    0  13    4 
Attending  adverse  solicitors  on  their  serving  us  with  copy  amended  plead- 
ings   068 

Perusing  further  affidavit  of  Mr.  F 0    3    4 

Copy  for  counsel 020 

Attending  action,  when  decree  made,  time  for  claims  reduced  to  two  months    0  13    4 
Attending  the  adverse  solicitors  on  their  consulting  us  with  reference  to 
the  newspapers  in  which  advertisements  should  appear  and  intimating 
that  they  should  appear  in  a  Dublin  and  Hamburg  newspaper        ..068 
Perusing  decree 034 

HlLABY   SlTTlNQS,   1901  : 

Summons  to  transfer  affidavits  taken  in  action  of  damage  to  limitation 

action 030 

Paid  and  for  order 080 

Copy  for  the  registrar 020 

Copy  for  the  adverse  solicitors  and  service  thereof 0    3    6 

Sittings  fee 0  15    0 

Attending  summons  to  transfer  claim  and  affidavits  from  action  of  damage 

to  limitation  action,  order  made 0    6    8 

Copy  and  service  of  order 036 

Instructions  for  claim  on  behalf  of  owners,  master,  and  crew  of  the  ss. 

"City  of  Rotterdam" 0  13    4 

Drawing  same 050 

Fair  copy 018 

Instructions  for  affidavit  as  to  value  of  ship 0    6    8 

Drawing  same 0  11    0 

Fair  copy 030 

Marking  exhibit 010 

Attending  deponent  on  his  being  sworn 0    6    8 

Paid 026 

Instructions  for  affidavit  of  Mr.  T.  in  support  of  his  claim  for  lost  effects  .068 

Drawing  affidavit ..070 

Engrossing 024 

Attending  deponent  on  his  being  sworn 0    6    8 

Paid 016 

Preparing  authority  to  receive  money  out  of  Court 0    3    4 

[Here  follow  similar  item$  in  respect  of  claims  to  the  same  effect  by  14  other  persons.] 

Attending  filing  claim  and  affidavits  in  support 0    6    8 

Paid 450 

Notice  to  Mr.  B.  to  make  us  a  copy  of  the  claims  represented  by  him  and 

afterwards  attending  obtaining  same 0    3    6 

Paid  for  cargo  claims 028 

Notice  to  Mr.  B.  that  we  shotQd  attend  this  reference  by  counsel  and  call 

witnesses 040 

Instructions  for  brief  on  reference ,.        ..220 

Drawing  same .160 

Fair  copy 088 

Copy  affidavits  and  ship's  register  to  accompany 1  10    0 

Copy  claim !oi8 

Attending  counsel  with  brief  on  reference 0    6    8 

Paid  his  fee  and  clerk 5  12    0 

Attending  counsel  on  his  appointing  conference !    0    3    4 

Paid  his  fee  and  clerk !     1    6    0 

Attending  conference 0  18    4 

Attending  reference  when  same  concluded 0  13    4 

Perusing  notice  of  registrar's  report  having  been  filed  ..034 
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£   $.  d. 

Attending  bespeaking  and  afterwards  obtaining  office  copy  registrar's  report  0    6    8 

Paid  for  same 0  IS    6 

Perusing  same 084 

Instructions  to  assent  to  registrar's  report 0    6    8 

Attending  the  solicitors  for  the  co-claimants  agreeing  proportions  due  to 

various  claimants 0  13    4 

Drawing  authority  to  receive  money  out  of  Ck>urt 0    5    0 

Writing  Messrs.  P.  M.  &  Go.  therewiA  and  as  to  the  amount  due  to  them 

from  the  fund  herein 016 

Attending  lodging  authority 034 

Summons  for  payment  out 030 

Paid  and  for  order 080 

Copy  for  Court 030 

Copy  and  service  on  plaintiffs'  solicitors 0    3    6 

Copy  and  service  on  Mr.  B.,  co-claimant's  solicitor 0    3    6 

ThelikeonH.D.  L  J 0    3    6 

Attending  sunmions,  order  made 068 

Copy  and  service  of  order  on  plaintiff's  solicitous 0    3    6 

Copy  service  of  order  on  Mr.  B.,  co-claimant's  solicitor 0    3    6 

The  like  on  Mr.  H.  D.  I.  J 0    3    6 

Attending  summons  by  co-claimants  for  payment  out  when  order  made     .068 

TheUke 0    6    8 

Attending  lodgins  order  and  obtaining  appointment  for  payment  out     ..068 

Principal's  attendance  obtaining  money  out  of  Court  and  giving  receipt     .  0  13    4 

Drawing  consent  to  receive  vouchers  out  of  Court 0    6    8 

Attending  filing 034 

Paid 050 

Drawing  bill  of  costs  and  making  copies,  36  folios 1  16    0 

Service  thereof 026 

Attending  in  the  registry  lodging  bills  for  taxation 0    3    4 

Attending  the  taxation 0  10    0 

Paid  fee 1  17    0 

Attending  the  adverse  solicitors  calculating  and  agreeing  amount  of  costs 

as  taxed 068 

Attending  the  adverse  solicitors  on  their  handing  us  cheque  for  amount  of 

same  and  giving  receipt 069 

Sittings  fee 0  15    0 

Postages  and  petty  disbursements 0  10    6 

(Total  allowed  :  £74  S$,  9d,). 


FoBM  "E,— Costs  of  Defendants  claiming  for  Loss  of  Life  and  appearing  after  Decree 

in  a  Limitation  of  Liability  Suit, 

The  **  Stella,"  18d9,  L.,  No.  1241,  FoL  2d8.  £    s.  d. 

Costs  of  proving  claim  of  E.  A.  for  personal  injuries,  1899 — 

Instructions  for  appearance  in  limitation  suit 0    6    8 

Attending  entering  appearance 068 

Paid 0    2    0 

Copy  prsBcipe  for  Admiralty  Begistry 0    2    0 

Notice  of  appearance,  copy  and  service 0    4    0 

Drawing  and  fair  copy  notice  of  motion               0    2    0 

Copy  for  service  and  service  thereof 0    16 

Instructions  for  brief 'to  Mr.  L.  to  attend  same 0    3    4 

Drawing  and  fair  copy  brief,  folios  10 0    8    4 

Copy  decree  to  accompany,  folios  7 0    0  10 

Attending  him  therewith 023 

Paid  his  fee  and  clerk 0  14  10 

Attending  filing  notice  of  motion 023 

Paid     .* 0    18 

Attending  Court  when  Sir  Francis  Jeune  made  order  required  extending 

time  tillJanuary  Ist,  1900 050 

Order  copy  and  service 012 

Paid                  0    18 
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£    s.   d. 
MiOHAET.MAB  SiTTINQB  : 

Attending  Admiralty  Registry  as  to  filing  the  claim,  when  registrar 
suggested  that  all  claims  ^ould  be  filed  together  in  one  formal  claim, 

and  this  not  done  until  the  end  of  the  year 0    2    3 

Instructions  for  claim 068 

Drawing  same 050 

Copy  to  file 030 

Attending  filing   claim    and   lodging  judgments  of  the  Queen^s  Bench 

Division  and  sheriff's  returns 0    6    8 

Paid 060 

Sittings  fee 0  15    0 

HiLABY  SlTTINOS,  1900: 

The  time  given  by  order  within  which  claims  to  be  filed  having  expired, 
attending  Admiralty  Registry,  when  informed  that  claims  would  not 
be  all  in  until  year  from  date  of  accident 0    3    4 

Eastbb  Sittings: 

Attending  registry,  when  informed  that  all  the  claims  were  now  in  and 

report  before  registrar 034 

Attending   Admiralty  Registry  perusing   registrar's   report   and  taking 

extracts  from  same 023 

Copy  extracts,  folios  5 018 

Attending  plaintifis'  solicitors  as  to  taking  up  report  and  applying  to 

Court  for  sale  of  monies  invested,  Sec 0    2    3 

Writing  plaintiffs'  solicitors  to  give  us  early  notice  of  next  occasion  when 
matter  would  go  before  the  judge.  Attending  Admiralty  Registry 
ascertaining  that  matter  would  not  go  before  Court  until  next  sittings    0    3    6 

Trinity  Sittinob,  1900 : 

Attending  plaintiffs'  solicitors  ascertaining  Consols  realized  and  matter 
was  in  the  hands  of  average  adjusters  for  calculation  showing  exact 
amount  due  to  each  claimant 0    2    3 

Attending  plaintiffs'  solicitors,  when  informed  that  matter  would  be  before 

judge  again  on  Monday  week 0    2    3 

Attending  plaintiffs'  solicitors  perusing  report  of  average  adjusters  and 

making  extract  from  same 023 

Copy  extract,  folios  4 005 

Attending  Mr.  L.  with  instructions  for  brief  to  attend  adjourned  motion 

for  payment  out 023 

Paid  his  fee  and  clerk 0  14  10 

Writing  Mr.  A.  informing  him  that  Court  had  ordered  that  sums  awarded 
to  those  suing  sui  juris  should  be  paid  out  to  them  or  their  nominees, 
and  for  instructions  as  to  obtaining  the  money  out  of  Court  ..036 

Sittings  fee 0  15    0 

MiOHAET.MAB   SiTTINOB : 

Drawing  bill  of  costs  and  copies,  folios  22 12    0 

Attending  lodging  bill  and  for  appointment  to  tax  .034 

Notice  of  taxation  copy  and  service 0    2    6 

Attending  taxation 068 

Attending  agreeing  bill  with  other  side 0    6    8 

Letters,  telegrams,  and  sundry  disbursements 0    5    0 

(Total  allowed :  £10  13s.  3d.). 


FoBM  P. — PlaitUiffs*  Costs  on  Proceedmgs  in  Objection  to  Taxation, 

The  "  Carinthia,"  1900,  A.,  No.  3288,  Pol.  374. 

&    s,  d. 

1901. — ^Instructions  to  object  to  taxation 0    6    8 

Drawing  objections 070 

Pair  copy 028 

Attending  lodging  same  with  registrar 0    6    8 

Copy  for  adverse  solicitors 028 

Service 026 

Attending  obtaining  answers 068 

Perusing  same 084 

Pair  copy  for  adverse  solicitors 014 

A.P.  46 
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£    S.   i{. 

Service 036 

Summons  to  review 030 

Paid  and  for  order 080 

Copy  for  the  judge 020 

Copy  and  service  on  adverse  solicitors 0    8    6 

Attending  summons,  when  objections  allowed 0    6    8 

Copy  and  service  of  order 036 

Drawing  bill  of  costs  and  making  copies 0    5    0 

Attending  lodging  same 084 

Service  on  adverse  solicitors 026 

Attending  taxation 068 

Paid  fee 080 

Attending  adverse  solicitors  agreeing  costs  as  taxed 0    3    4 

Letters,  ic 060 

(Total  aUowed :  £4  18«.  6d) 


FOBM  Q.-Sill  of  CosU  of  the  PlamUffs  in  an  AOUrn  of  Saloage, 

The  «'  Ulysses,"  1896,  S.,  No.  60,  FoL  18. 

£    s.  d. 
1895. — On  receipt  of  telegram  from  Messrs.  H.  &  L.,  solicitors  for  the 
ss.  "Sappho,"  in  reforence  to  salvage  services  rendered  to  the  ss. 
''Ulysses,"  attending  in    the  registry  searching    and    ascertaining 

that  no  caveat  entered 068 

Attending  Messrs.  S.,  the  London  agents  for  solicitors  for  the  *'  Ulysses," 
when  they  informed  us  they  were  instructed  to  enter  a  caveat  and 
requested  us  to  send  the  writ  on  to  them  for  acceptance .  ..068 

Instructions  to  sue 068 

Writ  of  summons  copy  to  file  and  attending  issuing 0    6    8 

Paid  fee 0  10    0 

Copy  writ  for  Admiralty  Begistry 010 

Attending  lodging  same  and  obtaining,  folios  90 0    6    8 

Copy  writ  for  service 010 

Attending  adverse  solicitors  therewith 0    5    0 

Attending  in  registry  searching  for  caveat  and  making  copy  thereof      ..068 
Writing  aidverse  solicitors  requesting  them  to  let  us  have  particulars  of  the 

values  in  order  to  fix  the  amount  of  bail 0    8    6 

Perusing  appearance,  writing  the  adverse  solicitors  acknowledging  receipt 
of  names  of  proposed  sureties  and  requesting  them  to  fnrmsh  us  with 

particulars  of  values 086 

Perusing  and  considering  particulars  of  values  received  from  adverse 

solicitors 084 

Copy  particulars  of  values 010 

Writing  adverse  solicitors  informing  them  our  clients  approved  of  the  pro- 
posed sureties  and  required  bul  in  the  sum  of  £6,000,  and  desired  a 

copy  of  the  manifest 086 

Perusing  notice  of  bail 034 

Attending  making  inquiries  as  to  sufficiency  of  proposed  sureties  .068 

Instructions  for  statement  of  claim 0  18    4 

Drawing  same 170 

Attending  Mr.  S.  therewith  and  feeing  him  to  settle  statement  of  claim     .068 

Paid  his  fee  and  clerk 246 

Attending  searching  and  ascertaining  that  defendants*  bail  papers  not  yet 

filed 034 

Paid  search  fee 026 

Attending,  searching  and  ascertaining  that  bail  papers  not  yet  filed         ..034 
Writing  adverse  solicitors  requesting  them  to  file  bail  papers  .        ..036 

Attending  seaching  and  ascertaining  defendants*  bail  papers  not  yet  filed  .034 

Summons  for  discovery  by  defendants 0    3    0 

Paid  issuing  and  for  order 080 

Copy  summons  for  registrar 020 

The  like  for  adverse  solicitors  and  attending  them  therewith       .        .         .036 
Attending  searching  and  ascertaining  defendants'  bail  papers  duly  filed      .068 

9 
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^**^thM^db^^^'  ^*»«n  order  made  for  hearing  to  be  appointed  for  ^    *'  ^' 

Close  copy  order  .*.".'.'.'.'.'. 010 

Attending  summons,  when  order  made  for  defendants  to  file  an  affidavit  of 

discovery  withm  7  days  after  delivery  of  statement  of  claim    .  0    6ft 

Copy  and  service  of  order '     "  O    q    a 

Engrossing  statement  of  claim         .                    oon 

Attending  delivering  same   .                .                    Oftd 

Perusing  defendants*  affidavit  of  documents    ...'  04n 

Notice  to  produce  for  inspection  copy  and  service 0    4    n 

Copy  of  defendants  affidavit  of  documents               ...  040 

Attendmg  adverse  soUcitors  inspecting  documents  jmd  bespeaking  conies  0    6ft 

Copy  of  particulars  of  damages  to  ss.  "  Sappho  "  and  cargo .                        '  O    i    n 

Writing  adverse  solicitors  therewith  and  thereon    .        .        .    '   .     "  0    8    6 

Att^dmg  adverse  solicitors  obtaining  copy  documents  bespoken  by  us       '  o    6    ft 

Paid  for  same "^            '  \    n    ± 

Close  copy  thereof        .        .        . 104 

Perusing  and  considering  statement  of  defence            0    6ft 

Copy  statement  of  defence ***06ft 

Writing  adverse  soUcitors  caUing  their  attention  to  6lii  paragraph  of  state*, 
ment  of  defence  denying  values  of  the  "  Ulysses  "  as  stated  in  statement 

ofclami,  Ac 0    8    6 

Attending  summons,  when  order  made  for  plaintiffs  to  file  affidavit  of  dial 

covery  in  8  days 0    6ft 

Close  copy  order Oin 

Subpoena  duces  tecum     .                             nio 

Paiiissuing •.*. oil 

Cop^  subpoena  for  service  on  Board  of  Trade  official  '^20 

6    8 
1    0 

Paidstai^p      :        .        .   •    .        .        .        .     ' O    fi    ft 

Notice  of  filing  copy  and  service  ....                             '        '     '  n    ?    JJ 

Copy  affidavit  for  adverse  soUcitors .        .        .             a    *    o 

Service  thereof '  Oqa 

Notice  of  appointment  to  inspect  copy  and  service  .                                     '  0    4    o 

Attending  adverse  soUcitors  pressing  them  to  let  us  have  proof  of  values  0    8    6 

On  receipt  of  telegram  from  cUents,  attending  adverse  soUcitors  endeavourl 

ing  to  agree  values 0    6    8 

Summons  to  compel  defendants  to  prove  values  forthwith                           '  o    «    n 

Paid  issuing  for  order "oftft 

Copy  summons  for  registrar    .        .  02ft 

The  Uke  for  adverse  soUcitors  and  attending  them  therewith                  *  0    8    6 

Attending  adverse  soUcitors  giving  them  inspection  of  the  "  Sappho  "  lorn  0    6    ft 

Instructions  for  reply               *^*^  ft    « 

Drawing  same '     , J:    J 


Service  thereof  and  mUeage Oftft 

Paid  him  conduct  money         .        .  .*. iin 

Attending  fiUng  affidavit  of  documents  a 


..^..- 0  .  S 

Attending  deUvery '.•        '        'oftS 

Copy  pleadings  for  printer '        '  0  11    ft 

Attending  adverse  soUcitors  as  to  values,  when  they  offered  to  affree  vaint^ 

of  the  ship  at  £85.000,  freight  at  £9,260         .        .     ^'^■«^^»*^®« 

Drawing  and  fair  copy  notice  to  produce         .        .                     '        *        '  a    a    o 

Service  thereof      .        .        .        .        .        .        .        .   '     .   '        "        '     '  S    2    6 

Drawing  and  fair  copy  notice  to  admit    .        .                              *        '        "  a    c    S 

Service  thereof '    ^   '        '        "026 

Attending  summons,  when  order  made  for  values  to  be  proved  forthwith  *  O    6    ft 

Copy  and  service  of  order *  0    8    6 

Attending  summons,  when  order  made  for  plaintiffs  to  give  "inspection  of 

their  documents ^  06ft 

Close  copy  order \    '        '        '  ftin 

Perusing  and  considering  affidavit  of  values        .        .   *     .   '        '  0    8    4 

Attending  adverse  soUcitors  giving  them  inspection  of  our  further'documents    0    6ft 
Exanunmg  and  correcting  proof  print  of  pleadings 0    5  10 

0 
0 


Paid  printer's  charges \     '  1  17  11 

Copy  affidavit  of  values 02ft 

Notice  to  adverse  soUcitors  that  prints  of  pleadings  r^y  *    .        .    '        *    ft    a 


Notice  of  tnal,  copy  and  service ft    4    a 

Prints  of  pleadings  for  use  of  the  Court  .        .        .        .'.*        *        '    l    %    ± 
Attending  lodging  same 06ft 

46—2 
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£    s.   d. 

Attending  setting  cause  down  for  hewring 0    6    8 

Paid  stamp 200 

Paid  for  decree 100 

Attending  filing  praecipe  for  Trinity  masters 0    6    8 

Paid  stamp  0  10    0 

Two  copies  writ  for  counsel's  use 0    4    0 

The  like  pleadings 0  11    8 

The  like  plaintiffs'  notice  to  admit 0    4    0 

The  like  to  produce 040 

Attending  Mr.  A.,  Q.C.,  with  brief  and  papers  and  feeing  him  for  hearing  .    0  13    4 

Paid  his  fee  and  clerk 2700 

The  like  attendance  on  Mr.  S 0  13    4 

Paid  his  fee  and  clerk 18    7    0 

Attending  Mr.  A.,  Q.C.,  feeilig  him  for  consultation 0    6    8 

Paid  his  fee  and  clerk 270 

The  like  attendance  on  Mr.  S 0    3    4 

Paid  his  fee  and  clerk 136 

Two  copies  for  counsel  of  bill  of  lading  received  from  clients  .  .068 

Writing  adverse  solicitors  informing  them  we  had  bill  of  lading  of  the 

oranges  on  board  the  "  Sappho,"  which  they  could  inspect   .  .036 

Attending  making  in<|uiries  as  to  position  of  case  in  list  .068 

Attending  adverse  sohcitors  giving  them  inspection  of  bill  of  lading      .068 
Perusing  and  considering  defendants'  notice  to  produce  .068 

Two  copies  for  counsel 040 

Perusing  and  considering  defendants'  notice  to  admit 0    6    8 

Two  copies  for  counsel 048 

Copy  defendants'  notice  to  produce  to  admit 0  10    8 

Attending  making  inquiries  as  to  the  position  of  the  case  ..068 

Attending  searching  and  ascertaining  case  not  in  list  for  following  day       .068 
Attending  searching  and  ascertaining  case  would  not  be  in  the  list  for 

following  day 034 

Telegram 006 

Attending  searching  and  ascertaining  case  would  be  in  list  for  Monday       .068 

Telegram.  ..007 

Attending  consultation 0  13    4 

Attending  Court  all  day,  when  case  part  heard  and  adjourned  ..330 

Attending  Court  on  aajoumed  hearing,  when  case  concluded  and  £2,000 

awarded 110 

Attending  taking  up  decree  and  perusing  same 0    6    8 

Copy  decree 020 

Service  thereof 026 

Close  copy 010 

Attending  paying  Trinity  masters'  fees 0    6    8 

Paid  same 880 

Attending  shorthand  writer  paying  his  account 0    3    6 

Paid  same    ....  330 

Sittinf^fee 110 

Attenmng  adverse  solicitors  calculating  and  agreeing  amount  of  interest 

due  to  plaintiffs 068 

Attending  adverse  solicitors  receiving  amount  of  salvage  and  interest  and 

giving  receipt 069 

Drawing  bill  of  costs  and  making  copies 2    8    0 

Perusing  outport  charges  and  making  copies 2    0    0 

Attending  serving  same  on  the  adverse  solicitors 0    2    6 

Attending  registry  lodging  bill  of  costo  for  taxation 0    3    4 

Attending  taxation 0  13    4 

Paid  fee 460 

Attending  agreeing  amount  of  costo  as  taxed 0    6    8 

Attending  receiving  same  and  giving  receipt 0    6   9 

Sittings  fee 110 

Postages  and  petty  disbursements 1  11    6 

(Total  allowed :  £122  14^.  9d.) 

Outport  Charges  in  the  same  Case, 

1895. — Telegram  to  Mr.  H.,  the  owner,  for  his  solicitors  imdertaking         .036 
Deposition  of  the  captain  and  engineer  of  the  "  Ulysses  "  ..070 

Deposition  of  master  of  *'  Sappho  " 0    4    6 

Instructions  for  and  drawing  affidavit,  15  folios 118 
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£    8,  d. 

Engrossing 050 

Attending,  deponent  reading  over  and  to  be  sworn 0    6    8 

Paid  back 016 

Instructions  for  brief,  including  many  attendances  on  witnesses,  perusal 
of    logs,   correspondence,    charts,    and   numerous   documents,    and 

attendances  on  the  witnesses  thereon 10  10    0 

Drawing  same,  187  folios .  6  17    0 

Two  copies  brief  for  counsel,  274  folios  together 4  11    4 

Two  copies  of  the  following  documents  to  accompany : 

Chief  officer's  log,  24  folios 080 

Chief  engineer's  log,  12  folios 040 

Deck  log,  16  foUos 064 

Official  log,  2  f oUos 008 

Captain's  note-book,  24  folios 080 

Plaintiffs'  and  defendants'  depositions,  56  folios 0  18    8 

Chart 0  10    0 

Sketch  of  towing  gear 0  15    0 

Plaintiffs'  correspondence,  100  folios 1  18    4 

Logs  of  '*  Ulysses  "  and  diary  of  master,  48  folios 0  16    0 

Defendants'  correspondence,  22  folios 0    7    4 

Plaintiffs'  and  defendants'  affidavits  of  documents,  50  folios  .                .     .  0  16    8 
Attendances  on  witnesses  as  to  proceeding  to  London,  and  perusins 
telegram   from   agents    saying   case   not  in  to-morrow's   list,  and 
attending  the   witnesses  informing  them  thereof    .                        .068 
Writing  captain  informing  him,  telegram  to  London  thereon                 ..086 

Writing  informing  Capt.  L.  case  not  in  list 0    8    6 

Attendmg  chief  engineer,  who  had  now  arrived,  going  through  his  proof 

with  him,  Ac 068 

Paid  second  engineer  for  loss  of  time 12    6 

Attending  instructing  all  witnesses  to  proceed  to  London  ..068 

Attendances  settling  with  plaintiffs 0    6    8 

[Paid  Witnesses  as  follows.  ] 

C.  L. ,  master  of  the  **  Sappho,"  8  days  at  £1  =  £8,  railway  fares  £1  lOs.  .  4  10  0 
W.  B.  T.,  chief  officer  of  the  **  Sappho,"  8  days  at  15«.^:£2  5«.,  railway  fares 

£1 10« 8  15    0 

W.  J. ,  chief  engineer  of  the  "  Sappho,"  8  days  at  £1 = £8,  railway  fares  £1 10s.  4  10  0 
W.  J.  J.,  shipowner's  manager,  railway  fares,  hotel,  &c.  expenses,  cab  and 

porter,  telegrams,  attendance  at  Court  2  days 6    0    0 

(Total  outport  bill :  £58  2s.  4d.) 


FoBM  H. — Bill  of  Costs  of  the  Board  of  Trade ,  Respondents  in  a  Shipping 

Casualty  Appeal. 

The  "Ida,"  1886,  Fol.  18. 

£    s.  d. 
1886. — Having  received  notice  of  appeal  from  the  refusal  of  the  Board  of 
Trade  to  order  a  rehearing,  attending  the  Board  of  Trade  receiving 

instructions  to  oppose  app^ 0  18    4 

Perusing  grounds  of  appeal ..034 

Attending  sxmmions  before  registrar  that  a  day  be  fixed  for  the  application, 

when  he  referred  it  to  the  judge 0    6    8 

Instructions  to  brief  counsel  on  reference  of  smnmons  to  judge  ..068 

Drawing  brief,  6  folios 060 

Engrossing,  8  folios 028 

Attending  counsel  therewith  and  to  appoint  conference  .068 

Paid  his  fee  and  clerk ..246 

Attending  before  judge  in  chambers,  when  matter  adjourned  to  Court  for 

argument,  security  to  be  given,  costs  reserved,  counsel  .068 

Letter  from  B,  &  B.  that  security  already  given  for  £100  before  justices 
at  North  Shields,  writing  them  in  reply  they  had  better  give  security 

for  £50  as  ordered 086 

Perusing  copy  affidavit  of  Capt.  S.,  folios  18 0    6    0 

Instructions  for  brief 0  18    4 

Drawing  same,  folios  5 .050 

Engrossing,  folios  7 024 
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£     8.   d. 

Copy  Capt.  a 's  affidavit 060 

Fee  to  Mr.  D.  and  clerk 3    5    6 

Attending  him 0    3    4 

Attending  fixing  conference 06S 

Paid  fee  and  clerk 160 

Attending  conference 0  13    4 

Perusing  bail  bond 084 

Attending  Court,  when  appeal  argued  and  dismissed  with  costs     .             .  0  13    4 
Drawing  bill  of  costs  and  copy,  and  copy  for  appellants'  solicitors               .090 

Lod^gbill 034 

Service  thereof 0    2    6 

Letters,  Ac 0  10    0 

Term  fee 0  15    0 

(Total  allowed :  £15  49.) 


FoBM  I. — BUI  of  Costs  of  an  Appellant  in  a  Shipping  Camiaity  Appeal. 

"  The  CowsUp,"  1886.  FoL  128. 
HiLABY  SiTTINGB,  1885 :  S.    $.  d. 
Attending  Capt.  W.  on  his  consulting  us  as  to  appealing   from  the 
decision  of  me  wreck  commissioner,  and  advising  on  judgment  of  wreck 
commissioner,  and  notes  of   evidence    taken   on    inquiry,  also  in- 
structions for  notice  of  appeal 0  18    4 

Drawing  same,  folios  7 060 

Engrossing  same 020 

Service  on  Board  of  Trade 026 

Writing;  ;Bereok  commissioner  requesting  him  to  instruct  shorthand 
writer  to  supply  us  with  copy  evidence  and  of  the  report  made  to  the 
Board  of  Trade  as  our  client  was  advised  to  appeal  .036 

Having  heard  from  the  wreck  commissioner  that  Messrs.  Gumey  would 
supply  transcript,  writing  Messrs.  Gumey  &  Co.  requesting  them  to 
furnish  transcript  of  evidence  taken  on  this  inquiry,  and  of  the 
judgment,  and  tkat  we  had  written  the  wreck  commissioner,  who 

had  authorized  them  to  supply  same 0    3    6 

Pftid  for  shorthand  notes  of  judgment  of  wreck  commissioner  [Sd.  a 

foHo] 888 

Attendinff  Board  of  Trade  requesting  them  to  supply  us  with  a  copy  of  the 
wreck    commissioner's    report  forthwith,  to  enable  us  to  prepare 

grounds  of  appeal 040 

Copy  notice  of  appeal  to  enter 020 

Attending  entering  appeal 068 

Paid  stamps 0  10    0 

Instructions  for  grounds  of  appeal 0    6    8 

Drawing  grounds  of  appeal 0  16    0 

Engrossing  same 054 

Attending  serving  same  on  Board  of  Trade 0    2    6 

Attending  application  for  security  for  respondent's  costs,  order  made  that 

£100  should  be  deposited  or  bail  given  for  that  amount  .068 

Summons  for  directions  as  to  printing 0    3    0 

Stamp  and  order 080 

Copy  for  registrar 020 

Copy  and  service 036 

Writing  solicitor  Board  of  Trade  in  reply  to  letter  that  as  the  order  did  not 
provide  for  stay  of  proceedings  pending  the  giving  of  security  they 

must  attend  summons  to-morrow 0    3    6 

Instructions  for  bail  bond 068 

Drawing  same 050 

Engrosung 018 

On  instructions  for  affidavit  of  Captain  H.  as  to  justification  drawing  same 

and  engrossing  same 050 

Attending  to  be  sworn 068 

Paid  commissioner 0  10    6 

On  instructions  for  affidavit  of  justification  of  Mr.  B.  drawing  and  engrossi  ng 

same 050 
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£ 

Attending  to  be  sworn 0 

Paid  commissioner's  fees 0 

Attending  summons  for  directions  as  to  printing,  adjourned  by  registrar  .  0 
Drawing  and  engrossing  notice  of  bail,  copy  and  service  thereof  .0 
Drawing  and  engrossing  affidavit  of  service  of  notice  of  bail                        .0 

Attending  swearing 0 

Paid  oath 0 

Attending  filing  bail  papers 0 

Paid  stamps 1 

Attending  summons  for  directions  for  printing  order  made  .    .  0 

Copy  and  service  of  order 0 

Sittings  fee 0 

Eastbb  Sittings  : 

Summons  to  fix  day 0 

Stamp  and  order 0 

Copy  for  registrar 0 

Copy  and  service  thereof 0 

Copy  transcript  and  grounds  of  appeal  for  printer  [id.  a  folio  J  .4 

Writing  solicitor  Board  of  Trade  with  appointment  to  examine  proof  .  .  0 
Attending  Board  of  Trade  completing  examination,  together  folios  888 

tA2d 2 

Paid  printer's  charges 17 

Service  of  copy  of  record 0 

Attending  summonses  to  fix  day  when  judge  directed  that  appeal  should 

be  fixed  for  the  earliest  day  that  could  be  obtained       ....  0 

Copy  service  of  order 0 

Paid  for  charts  (d) 0 

Attending  setting  down  appeal 0 

Paid  stamp 0 

Paid  stamp  for  decree 1 

Attending  lodging  copies  of  records 0 

Preparing  praecipe  for  Trinity  masters  and  attending  filing    .  .     .  0 

Paid  stamp  ....  0  10 

Instructions  for  brief,  including  several  attendances  on  master  and  mate 

and  marking  up  charts 6 

Drawing  same,  folios  106 ^ 

Two  fair  copies  for  counsel 8 

Two  prints  of  record  for  counsel,  folios  888  each  =s  676  folios  at  2d.    .        .5 

Two  copies  of  log,  folios  86  each  at  4d 1 

Attending  Sir  W.  P.  with  brief 0 

Fee  to  him  and  clerk 8 

Consultation  fee 2 

Attending  appointing  consultation 0 

Attending  Mr.  L.  P.  B.  with  brief 0 

Fee  to  him  and  clerk 8 

Consultation  fee 1 

Attending  appointing  consultation .     .  0 

Attending  consultation 0 

Attending  searching  appeal  in  paper 0 

Attending   Court  on  hearing   of   appeal,    when  wreck    commisnioner's 

decision  was  reversed 220 

On  receipt  of  instructions  from  Capt.  W.  writing  secretary  Marine  De- 
partment Board  of  Trade  for  return  of  certificate  ordered  by  the 

wreck  commissioner  to  be  lumded  in  when  same  was  suspended      .     .  0 
Drawing  costs  and  copy  and  copy  for  respondents,  folios  24                         .1 

Attending  lodging  costs 0 

Attending  taxing 0 

Attending  agreeing  amount  of  costs 0 

Attending  receiving  amoimt  and  giving  receipt 0 

Postages,  &o 0 

Paid  Trinity  masters 6 

Attendance  paying  same 0 

Taxing  fee 2 

(d)  The  expenses  of  charts  are  ordinarily  allowed  in  cases  where  they  have  been  put 
in  at  the  hearing. 
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FoBM  J. — Bill  of  Costs  of  Plaintiffs  {Minority  Ovmers)  in  an  Action  of  Co-ownership 

where  the  Vessel  vkls  ordered  to  be  sold, 

"  The  Hereward,"  1896,  Fol.  197. 

£    s.  d. 

1895. — Instructions  to  sue 068 

Preparing  writs  and  attending  issuing 0    6    8 

Paid  stamp 0  10    0 

Copy  writ  for  registry 020 

Attending  lodging  same  and  obtaining  folio  No 0    6    8 

Copy  for  service 020 

Attending  Messrs.  D.  H.  &  Co.  to  obtain  undertaking  for  bail  but  they 

stated  they  had  not  instructions 0    3    4 

Writing  adverse  solicitors  that  £4,800  was  based  upon  twenty-four  sixty- 
fourths  of  the  value  which  they  had  put  upon  the  shares  in  mining 

company  a  limited  liability  company 0    3    6 

Instructions  for  statement  of  daim 0  13    4 

Drawing  same 0  14    0 

Attending  coimsel  with  same  to  settle 0    6    8 

Paid  his  fee  and  clerk 246 

Engrossing  statement  of  claim 048 

Attending  to  deliver 034 

Drawing  notice  of  motion  for  sale  of  ship 0    3    0 

Engrossing  notice  of  motion 016 

Copy  for  Court 020 

Attending  setting  down  motion 068 

Paid  and  for  order 0  10    0 

Copy  and  service  on  other  side 036 

Instructions  for  affidavit  of  Mr.  J.  in  support  of  motion  for  sale  of  ship      .068 

Drawing  same,  folios  23 130 

Engrossing  affidavit  as  settled  by  counsel 0    7    8 

Attending  Capt.  J.  on  his  deposing  to  same 0    6    8 

Paid  oath 016 

Attending  filing  same 034 

Paid  fee 050 

Notice  of  filing  copy  and  service 040 

Copy  affidavit  for  other  side 078 

Instructions  for  brief  on  motion,  really  trial  of  action 0  16    6 

Drawing  same 200 

Fair  copy  for  counsel 168 

Fair  copies  notice  of  motion  to  accompany 0    4    0 

The  like  affidavit  of  Mr.  J 0  14    8 

The  like  copies  writ 068 

Attending  Mr.  A.,  Q.C.,  therewith 040 

Paid  his  fee  and  clerk 5  10    0 

Attending  appointing  consultation 068 

Paid  his  fee  and  clerk 270 

Attending  Mr.  L.  brief  and  papers 068 

Paid  his  fee  and  clerk 356 

Attending  appointing  consultation 068 

Paid  his  fee  and  clerk 136 

Attending  Court  on  motion,  when  same  was  adjourned  to  enable  other  side 
to  answer  affidavits  on  other  side  giving  untertaking  that  ship  should 

not  leave  jurisdiction ^        ..068 

Perusing  affidavit  of  Mr.  T.  P.  in  opposition  to  motion,  folios  20  .068 

Instructions  for  affidavit  of  Mr.  T.  in  support  of  motion  ..068 

Drawing  same 070 

Engrossing ..024 

Attending  him  on  his  deposing  to  same 0    6    8 

Paid  oath 016 

Attending  filing  same 034 

Paid 050 

Copy  for  service 024 

Service  thereof 026 

Instructions  for  affidavit  of  Mr.  H 0    6    8 

Drawing  same 070 

Engrossing       .        .        .         .                 024 

Attending  him  to  be  sworn 068 

Paid  oath 016 
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£    $,  d. 

Paid  filing 060 

Copy  for  service 0    2    4 

Two  copies  affidavit  of  Mr.  H.  for  counsel 0    4    8 

The  like  of  Mr.  T. 0    4    8 

The  like  of  Mr.  P.  in  opposition 0  18    4 

Attending  hoth  counsel  therewith 068 

Attending  adjourned  motion,  which  was  reached  at  2.30  and  continued  rest 

of  day,  judgment  to  be  given  to-morrow 2    2    0 

Attending  Court  with  counsel,  when  judgment  given  in  terms  of  motion 
ship  to  be  sold  but  no  steps  to  be  taken  tmtil  Friday  in  order  to  give 
other  side  chance  of  making  an  offer  for  the  shares,  they  undertaking 

that  ship  should  not  leave  imtil  after  Saturday 0  18    4 

Instructions  for  drawing  motion  to  compel  adverse  solicitors  to  give  under- 
taking that  ship  should  not  leave  until  after  Saturday,  and  fair  copy 

brief  to  counsel 068 

Attending  Court  with  counsel,  when  motion  ordered  to  stand  over  until 

to-morrow 068 

Attending  Court  with  counsel,  when  defendants  gave  imdertaking,  and  judge 

condemned  them  in  costs  of  action,  includmg  this  motion    .        .        .078 

Copy  for  and  service  on  other  side 086 

Drawing  costs  and  copies 110 

Attending  lodging  same  and  getting  appointment  to  tax  ..084 

Attending  taxation 068 

Attending  agreeing  costs  as  taxed ..068 

Attending  receiving  amount  of  damages  and  costs,  and  giving  receipt         .069 
Term  fees 1  10    0 

(Total  amount  allowed :  £43  8^.  9d.) 


Form  K. — Respcnidents*  Bill  of  Costs  in  a  Salvage  Appeal. 

The  *'  Ulysses,"  1896,  S.,  No.  60,  FoL  18. 

HiLABY  Tebh,  1896 :  £    s,  d. 

Instructions  to  defend  appeal 0  13    4 

Copy  notice  of  appeal  for  Messrs.  T.  &  Co 0    10 

Attending  adverse  solicitors,  but  they  imable  to  collate  record  owing  to 

further  docmnents  not  being  printed 0    6    8 

Attending  consenting  to  adverse  solicitors  receiving  plan  out  of  Court  ..068 
Attending  summons  for  directions  as  to  printing  and  order  made  for  short- 
^^,  hand  writer's  notes  of  evidence  taken  and  the  documents  produced  at 

trial  together  with  judgment  to  be  printed 0    6    8 

Sittings  fee 110 

Easteb  Sittinqs  : 

Collating  record  with  adverse  solicitors,  folios  276 2    6  10 

Attending  making  inquiries  as  to  Admiralty  appeals,  and  found  they 

possibly  not  taken  this  term 068 

Sittincsfee 110 

Attending  obtaining  prints  of  record 0    6    8 

Paid  for  same 402 

Tbdott  Sittikob  : 

Attending  appeal  clerk  inquiring  as  to  Admiralty  appeals  ..068 

Prints  record  to  accompany  brief 4  11    8 

Attending  Sir  W.  P.,  Bt.,  Q.C.,  with  brief  and  papers  and  feeing  him  to 

attend  appeal 100 

Paid  his  fee  and  clerk 32  10    0 

like  attendance  on  Mr.  B.  A 0  13    4 

Paid  his  fee  and  clerk 21  16    0 

Attending  Sir  W.  P.  appointing  consultation 0    6    8 

Paid  his  fee  and  clerk 270 

like  attendance  on  Mr.  B.  A 0    3    4 

Paid  his  fee  and  clerk 136 

Attending  appeal  clerk  and  ascertaining  no  day  yet  fixed  for  Admiralty 

appeals 068 

Attendmg  appeal  clerk  and  ascertaining  Admiralty  appeals  taken  next 

Monday 068 

Attending  consultation  with  counsel 0  18    4 
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£    s.   (2. 
Attending  Appeal  Court,  when  appeal  dismissed  with  costs  .        .     1  11    6 

Paid 060 

Preparing  and  despatching  telegram  to  Messrs.  T.  &  Co.  informing  them 

thereof 034 

Paid  telegram 006 

Perusing  and  considering  decree 084 

Copy  for  country       ...  010 

Perusing  and  considering^  out|K>rts  and  making  two  copies  .  .060 

Drawing  hill  of  costs  and  copies 0  IS   0 

Attending  serving 036 

Attending  fiUng 084 

Attending  taxation 0  10    0 

Attending  agreeing  costs  as  taxed 068 

Attending  reoeiying  amount  of  taxed  costs  and  giving  receipt  .069 

Term  fee ..110 

Postages  and  incidental  expenses 050 

Taxing  fee 260 

(Total  allowed :  £82  15s.  Id.) 

Respondents*  Outpart  Charge*  in  the  same  Case, 

On  receipt  of  proof  print  of  record  from  agents,  perusing  and  considering 
same,  writing  agents  to  send  us  8  copies  and  writing  agents  acknowledg- 
ing 8  prints  record 

Instructions  for  brief  on  appeal 550 

Drawing  same 850 

Fair  copy  in  duplicate  45  fols.  each 1  10   0 

Writing  agents  therewith  instructing  them  to  mark  fees  and  hand  to 

couns^,  &o 

Writing  agents 

On  telegram  from  agents  informing  us  appeal  had  been  dismissed,  attending 
informing  you 

{Outport  Bill :  £9  Os.  Od.) 


FoBU  L. — RespondenVs  Bill  of  Costs  in  an  Appeal  from  a  County  Court  having 

AdmiraUy  Jurisdiction, 

The  '*  Sophia  Rebecca,"  1901,  Fol.  470. 

MlOHAXLMAB  SiTTIKGB,  1901 : 

Close  copy  of  notice  of  appeal  and  memorandum  of  deposit  for  security  for 

costs 034 

Attending  plaintiffs'  thereon  and  taking  instructions  to  oppose  appeal        .    0  13    4 

Attending  entering  appearance 034 

Paid 020 

Notice  of  appearance  and  service 040 

Attending  Mr.  J.  W.  on  his  calling  and  discussing  matter  and  pointing  out 

on  mapof  Lowestoft  Harbour  the  position  of  "Excelsior"  and  giving  him 

particulars  of  distance  of  the  **  Hearty  *'  from  place  of  the  collision     .068 

Copy  of  summons  for  directions  as  to  printing  record 0    10 

Attending  Messrs.  W.  &  Son  hereon  and  agreeing  documents  to  be  printed 

and  writing  London  agents  thereof 0    6    8 

Attending  summons.    Order  made  document  to  be  agreed  upon  ..068 

Attending  at  Counter  Court  for  and  obtaining  copy  of  judge's  notes  .076 

Copy  order  as  to  prints 010 

Examining  proof  of  record  and  points  of  difference  on  same  to  be  submitted 

to  clients  in  countiy  to  correct  at  County  Court,  folios  50  .  .  .084 
Writing  Messrs.  L.  &  Co.  for  application  to  examine  proof  of  record  and 

clerk's  attendance 036 

Attending  re-examining  record  and  arranging  for  same  to  be  sent  to 

Lowestoft  to  be  compared  with  notes  of  judge 0    6    8 

Attending  Mr.  W.  pointing  out  difference  in  copies  of  the  judge's  notes  and 

he  would  attend  at  the  County  Court  office  to  correct  same  ..068 
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£    8.    d. 
Attending  at  County  Court  on  appeal  to  examine  reoord  with  judge's  notes 
and  Registrar  would  not  allow  same  and  attending  Messrs.  W.  thereon 
and  informing  them  of  registrar's  refusal,  and  it  was  decided  to  make  a 

joint  application  to  him 068 

Attending  Messrs.  W.  &  Son  with  them  to  County  Court  and  attending 
registrar  thereon  but  he  refused  to  allow  examination  of  the  original 

notes 068 

Sittings  fee 110 

HiLABY  SiTTmo8»  1902 : 

Attending  Messrs.  L.  &  Co.  hereon  and  going  through  record  having  regard  to 
decision  of  County  Court  registrar  and  agreeing  certain  alterations  and 

completing  examination  and  collating  of  recoitl 0    6    8 

Paid  for  copies  of  prints  of  record 0  12  10 

Close  copy  of  print  of  record 042 

Attending  searohinfl  at  r^stry  and  found  case  in  list  for  February  4th      .084 

Close  copy  notice  of  hearing 010 

Instructions  for  brief  on  appeal  (there  being  no  counsel  employed  in  Court 
below)  including  the  (perusal  of  iudge's  notes  and  record  and  the 
attendances  on  plaintiffs  and  the  crew  and  checking  again  the 
ordnance  survey  maps  and  the  correspondence  relating  to  same   .        .830 

Drawing  brief,  folios  86 1  15    0 

Pair  copy 0  11    8 

Copy  record  to  accompany,  folios  50 084 

Fee  to  Mr.  B.  and  clerk  with  brief 11    0    0 

Attending  him 068 

Attending  Mr.  B.  appointing  conference 0    8    4 

Fee  to  him  and  clerk 160 

Journey  to  London  to  attend  hearing  of  appeal  and  attending  consultation 
and  attending  Court  on  hearing  of  appeal  on  the  4th  and  same  dis- 
missed with  costs,  engaged  two  days 3    3    0 

Paid  railway  fare  and  expenses 200 

Attending  for  and  obtaining  decree 0    6    8 

Perusing  and  considering  same,  folios  4 034 

Close  copy 014 

Copy  decree  for  service 014 

Service 026 

Copy  decree  to  keep  on  filing  original  in  County  Court 0    14 

Perusing  outport  charges 068 

Attending  filing  decree  in  County  Court  and  bespeaking  cheque  for  pay- 
ment out  of  deposit   068 

Attendiuff  receiving  deposit  out  of  Court  and  giving  receipt .  .068 

Drawing  bill  of  costs  and  copy  for  registrar  and  copy 13    0 

Service  of  costs 026 

Attending  filing  bill  and  obtaining  appointment  to  tax 0    3    4 

Attending  taxing  .        .                0  10    0 

Attending  adverse  solicitors  agreeing  costs  and  afterwards  attending  tiling 

same        .        •        .  .        .        .        .  .  .        .068 

Attending  receiving  balance  of  damages  and  costs  and  giving  receipt     ..068 

Agency  letters,  messengers,  &c 110 

Sittings  fee 110 

Paid  taxing  fee 0  19    0 

• 

(Total  agreed :  £38  7s.  8<2.) 


FoBM  VL.—Bill  of  Costs  of  Plaintiffs  in  an  Action  of  Wages. 

The  "  Broughton,"  1899,  C,  No.  2495,  Fol.  353. 

Trinity  Sittingb,  1899 : 

Instructions  to  sue 068 

Writ  of  summons  and  copy  to  file  and  attending  to  issue    .  .068 

Paid  issuing  writ 0  10    0 

Copy  writ  for  registry 010 

Attending  filing  and  obtaining  folio 0    6    8 

Copy  writ  for  service  , 010 
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£    $.  d. 

CJopy  writ  for  country 010 

Perudng  and  considering  notice  of  bail 0    3    4 

Attending  making  inquiries  as  to  proposed  sureties 0    6    8 

Writing  Messrs.  S.  G.  &  Go.  proposed  sureties  not  objected  to    .  .036 

Glose  copy  notice  of  bail 010 

Attending  searching  and  ascertaining  bail  bond  duly  filed  and  paid    .        .068 

Paid X)    2    6 

Instructions  for  statement  of  daim 0  18    4 

Drawing  same 0  10   0 

Fee  to  Mr.  B.  to  settle  same  and  clerk 3    4    6 

Attending  him 068 

Sittings  fee  (agency) 110 

MiCHAET.MAB  SiTTINOB : 

Fair  copy  statement  of  claim  for  service  and  attending  delivering .         ..064 
Preparing  summons  to  appoint  a  day  for  hearing  and  fair  copy  and  attend- 
ing issuing  and  copy  and  service 0    7    6 

Paid  and  for  order 080 

Attending  defendants*  agents  giving  them  consent  for  further  time  to 

deliver  defence 068 

Attending  summons  to  appoint  a  day  for  hearing  order  made  referring  action 
to  registrar  and  one  merchant  and  giving  defendants  7  days  further 

time  to  deliver  defence 068 

Gopy  order  for  service 010 

Service  thereof 036 

Glose  copy 010 

Perusing  defence  and  counterclaim 0    6   8 

Glose  copy,  folios  11 0    8   8 

Instructions  for  reply  and  defence  to  counterclaim 0  18    4 

Drawing  same 060 

Fee  to  Mr.  B.  to  settle  same  and  clerk 13   6 

Attending  him 034 

Attending  defendants'  agents  for  and  obtaining  consent  for  further  time  to 

deliver  tevly  and  defence  to  counterclaim 0    6   8 

Attending  to  oeliver 034 

Preparing  sununons  for  particulars  of  paragraphs  1  and  6  of  the  defence 
and  counterclaim  and  fair  copy  and  attending  issuing  and  copy  and 

service .076 

Paid  and  for  order 080 

Attending  sunmions,  same  adjourned 0    6    8 

Attending  adjourned  summons  for  particular,  order  made  ..068 

Copy  order  for  service 010 

Service  thereof 026 

Attending  defendants'  agents  as  to  other  claims  against  ship      .  .068 

Attending  plaintiffs'  agents  giving  them  consent  for  further  time  to  deliver 

particulars      .        . 068 

Writmg  Messrs.  F.  C.  &  Co.  in  reference  to  their  notice  to  produce        ..086 

Perusing  particulars 0  10   0 

Glose  copy 0  10   0 

Sittings  fee  agency 110 

HiLABY  Sittings,  1900 : 

Attending  defendants'  agents  agreeing  date  for  reference  ..068 

Attending  in  registry  setting  down  reference  and  paid  fee  .                         .  0  16    8 

Fair  copy  pleadings  to  file,  folios  28 0    7    8 

The  like  masters'  accounts,  folios  50,  and  defendants'  accounts  .  .17    0 

Attending  in  registry  filing  pleadings  and  paid  fee 0  11    8 

Preparing  notice  to  produce  foir  copy  and  service 0    9   6 

Lodging  in  registry  notice  of  intention  to  call  witnesses  and  copy  and 

service  on  defendants'  agents 034 

Attending  instructing  shorthand  writer 0    3    6 

Writing  him  (8^.  6d,)  with  cheque  and  paid  him 13   6 

Attendmg  paying  reference  fees 068 

Paid 8    8   0 

Sittings  fee  (agency) 110 


INDEX. 


Aeeonnt, 

general  roles  as  to  claims  for,  not  applicable,  286 

Aeeonnt  Current  Kortgagei,  40,  452 
pleadings,  etc.,  629,  680,  681 

Aeeonnti, 

co-ownership,  jurisdiction  over,  34 
order  for,  default  action  in  personam,  884 

Aet  in  Court.    See  Tender. 

Aet  on  Petition.    See  Speeial  Cue  Hearing. 

Action  in  penonun, 

distinction  between,  and  action  in  rem^  18,  19 

to  recover  damages  unsatisfied  by  proceedings  in  rem,  88,  89 

none  for  life  salvage  where  no  res  saved,  148 

old  Admiraltv  Court  practice,  821 — 840 

institution  of,  821 

tcrU  of  summons  in, 

for  service  within  jurisdiction,  821 

how  directed  and  entitled,  822 

contents  of,  822 

indorsement  on,  822 

issued  as  writ  in  actions  in  rem,  821 

for  service  out  of  jurisdiction,  or  notice  out  of  jurisdiction,  822 

in  what  cases  issued,  828 

service  on  cargo  owners  out  of  jurisdiction,  828 

discretion  of  Court  in  Scotch  and  Irish  cases,  824 

how  obtained,  825 

summons  for,  825 

affidavit  on,  826 
issue  of  writ,  827 

or  notice  of  writ  out  of  jurisdiction,  827 
service  of  writ,  828 

affidavit  of  service,  829 
substituted  service,  829 
service  of  notice  of  writ  out  of  jurisdiction,  829 
notice  of  assignment  of  action  in  certain  cases,  880 
no  service  of  writ  required  where  undertaking  to  appear,  880 
petitions  of  right  in  Admiralty,  880 
appearance,  880 
time  for,  880 
mode  of  entering,  381 
under  protest,  881 
application  to  set  aside  writ,  381 
conditional  appearance,  881 
judgment  on  de/auU  of  appearance, 

indorsement  of  service  of  writ  or  notice  of  writ,  881 
affidavit  of  service  of  writ  or  notice  of  writ,  881 
where  writ  indorsed  with  liquidated  demand,  888 
whether  this  applies  to  Admiralty,  882 

interest  on  judgment,  882 
where  claim  for  pecuniary  damages  indorsed  on  writ,  838 
writ  of  inquiry  not  resortdd  to,  883 
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Aetion  in  penoaain — continued, 
judgment  on  defauU  of  appearance^eonUnued, 
action  proceeds  as  if  no  default,  834 
where  an  accoant  is  claimed,  384 

summons  and  affidavit  for  claim  of  account,  384 
power  to  set  aside  judgment,  335 
enforcement  of  judgment,  885 
judgment  in  defended  adiona,  835 
where  specially  indorsed  writ,  885 
before  1861  Admiralty  Court  orders  and  decrees  only  enforceable  by 

attachment,  836  ,  .*  .         ^ 

judgment   not   enforceable   till   reference   where  specmc  sum  is  not 

pronounced  for,  885 
where  cross  daims,  only  balance  pronounced  for,  886 
enforcement  of  judgment  under  Admiralty  CJourt  Act,  1861... 886,  887 
by  rearrest,  886 

except  as  against  re8,  execution  as  in  Common  Law  Courts,  887 
monition  and  attachment,  or  committal  under  Debtors  Act  388 
fieri  facias  and  elegit,  888 
mode  of  obtaining,  888,  339 
to  what  officers  process  directed,  889 
return  of  writ,  889 
execution  by  defendant,  840 
defituU  (^pleading  in,  367.    See  Plaadiagt. 
disposal  of  points  of  law  in,  857 

AetUm  in  i«a, 
nature  of,  18 

relation  of,  to  proceedings  in  personam,  18—26 
extent  of  remedy,  18—26,  87 

eflfect  of  judgment  in,  86 

maintainable  where  res  within  jurisdiction,  81 

not  an  action  brought  adfundandamjurisdidionem,  374 

where  matter  res  judicata,  85,  86 

under  County  Courts  Acts,  1868  and  1869.. .578 

Admiral^  Court  Act,  1861,  578 
where  no  personal  liabiUty  of  owner  of  res,  82,  88,  84 
extent  of  liabiUty  of  owner  of  res  on  appearance,  20 

title  of,  249 

institution  of,  251 

same  as  before  Judicature  Acts,  249 

who  may  bring,  250,  251 

Admiralty  practice  as  to  parties  still  prevails,  250 

wrU  of  summons  in,  2i9 

issued  in  London  and  elsewhere,  ^50 
•  form  of,  250  ,  '  ^^, 

names  of  pkintiflfs  indorsed  on,  251 

directed  to  defendants  generally,  251 
indorsement  of  nature  of  cLiim  or  remedy  on,  252 
of  plaintiflTs  solicitor's  name,  252 

Admiralty  practice  with  r^;ard  to  proxies,  252 
of  address  for  service,  258 

tesU,2bS 
contents,  258 

issue  of,  258 

from  central  office,  254 

district  registries,  254 

Liverpool  and  Manchester  registries,  255,  257 
procedure  at  central  office,  265 
signed  copy  of  writ  and  entry  in  cause  book,  266 
number  and  letter  of  action,  260,  266 
concurrent  writs,  266 

fn^Sn  ^'JS^t^of  writ  left  in  Admiralty  Eegisby.  266 

arrest  of  property  in,  256 

taking  out  warrant  of  arrest,  256 
effect  of  caveat  against  warrant,  256 
warrant,  preecipe  for,  267 

affidavit  to  lead,  268 

contents  of,  258 
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Action  in  rem — contintied, 
arrest  of  property  in — continued, 

warrant,  affidavit  to  lead,  in  wa^^ee  or  possession  smts  against  foreign 

ships,  268 
in  bottomry  suits,  258 
filing  pnecipe  and  affidavit,  259 
form  of  warrant,  260 

service  of  by  marshal,  260 
limits  of  jurisdiction  for  purpose  of  service,  261 
manner  of  serving,  where  ship  arrested,  261 
arrest  of  ship,  262 
arrest  of  freight,  262 
arrest  of  cai^o,  262 

in  dock,  268 
proceeds  in  Court,  268 
Crown  property  not  liable  to  arrest,  262 
not  foreign  national  ships  or  property,  262 
nor  exempted  mail  ships,  262 
custody  of  property  under  arrest,  268 
possessory  lien  cannot  resist,  268 
return  of  warrant,  264 

property  under  arrest  not  to  be  interfered  with,  264 
minute  on  filing  warrant,  265 
proceedings  where  property  already  under  arrest,  266 
entry  of  cavecU  agamst  release,  266 
caveat  against  issue  of  warrant,  267 
how  long  in  force,  267 
withdrawal  of,  267 
effect  of,  267 

notice  to  person  entering,  267 
person  entering  must  give  bail  or  pay  into  Court,  268 
service  o/toritj26S 
time  for,  268 

where  undertaking  given  to  appear  and  put  in  bail,  service  of  writ  or 
warrant  not  necessary,  269 
appearance  and  arrests  by  defendants,  269 
affidavit  to  lead  warrant,  275 
form  and  service  of  warrant,  275 
who  may  appear  and  defend,  270 
who  may  intervene,  270 
time  for  intervention,  271 
affidavit  of  interest,  271 
intervention  refused  if  no  interest,  271 
procedure  where  questious  of  priority,  271 
time  within  which  to  appear,  272 

where  caveeU  warrant  entered,  272 
place  of  entry  of  appearance,  278 
now  to  enter  appearance,  278 
memorandum  or  appearance,  278 
address  for  service,  274 
non-insertion  of  names  of  owners,  274 
notice  of  appearance,  274 
request  for  statement  of  claim,  275 
arrest  by  defendants,  275 
warrants  in  case  of  counterclaims,  275 
appearance  and  proceedings  under  protest,  276,  277 
practioe  in  Court  of  Admiralty,  276 
no  leave  reouired  for  appearance  under  protest,  277 
motion  by  aefendant  under  protest  to  supersede  warrant,  278 
objection  to  jurisdiction  to  be  taken  at  once,  278 

over  counterclaim,  278 
form  of  petition  on  protest,  677 
district  registries,  proceedings  in,  280 
where  suit  removed  from,  279 
suit  removed  to  London  by  order,  280 
removal  from  principal  registry  to  district  registry,  280 
district  registrars,  powers  of,  280 

appeals  from,  281 
proceedings  in  and  removals  to  or  from  district  registries,  279 
undefended  suits  proceed  where  instituted,  279 
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Action  in  rem — continued, 

district  registrU*^  proceedings  in— continued 

in  what  registry  proceedings  take  place  where  suit  defended,  279 

removal  to  principal  rejjistry  as  ofright,  279 

district  registries, jurisdiction  of  Liverpool  Admiralty  district  registrar, 

281 
Court  fees,  282 
proceedings  by  defauU^  283 
modes  of  proceeding,  283 
former  Admiralty  practice,  283 
power  of  sale,  288 
side  before  hearing,  motion  for,  284 
appraisement  and  sale,  motion  for,  285 
proceeds  brought  into  Court,  285 
evidence  by  affidavit  in,  285,  431 
no  reference  in,  before  judgment,  289,  452 
proceedings  to  obtain  judgment,  285,  286 
time  required  before  case  heard,  286 
notice  of  trial,  287 

power  to  abridge  time,  288 
application  to  fix  early  day  for  hearing,  289 
where  several  claimants,  priority  of  claims  reserved,  289 
where  caneat  taken  out,  289 

judgment  in  such  cases,  290 
judgment  enforced  by  sale,  290 
release  (m  hail,  and  payment  of  money  into  Court,  290 
bail  under  protest,  291 

where  cargo  arrested  for  freight,  freight  brought  in,  291 
in  causes  of  possession,  291 
bail  substituted  for  the  res,  291 

amount  for  which  bail  required,  291 

practice  to  give,  for  amount  of  claim  and  costs,  292,  293 

for  appraised  value  of  res,  294 
sureties  for,  liability  of,  294 

discharge  of,  295 
before  whom  taken,  295 
in  case  of  counterclaim,  296 
how  bail  taken,  296 
delay  may  be  dispensed  with,  296 
bail  bond,  form  of,  296 

execution  of^  297 

in  principal  registry,  297 
before  district  regis^r  or  commissioner,  298 
filing  of,  298 
objection  to,  299 
payment  into  Court  in  lieu  of,  299 

where  cargo  arrested  for  freight,  299 
mode  of,  m  London  and  Lancashire  causes,  299 
payment  out  of  Court,  300 
interest  on  sum  paid  in,  300 
release,  mode  of  obtaining,  300 
effect  of,  301 

pyment  of  marshal's  possession  fees,  301 
m  eKdvage  and  possession  causes,  302 
cavecU  release,  mode  of  obtaining,  302 
motion  to  overrule,  303 
where  value  of  res  in  question  or  bail  alleged  insufficient,  303 
costs  and  damages  by  entry  of,  303 
release  where  counterclaim  struck  out,  303 
pleadings  in,  343,  347,  351 
judgment  and  distribution  of  proceeds, 
methods  ot  enforcing  j  udgments,  304 
where  res  remains  under  arrest,  304 
or<ior  for  sale,  305 

commission  for  appraisement  and  sale,  305 
order  for  payment  out  of  proceeds,  306 

manner  of  paj-ment  out  in  London  and  Lancashire  causes,  305 
whether  jmJgment  can  be  enlorced  beyond  value  of  res,  805 
judgment  in  possession  suit,  306 
suit  of  restraint,  306 
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Aetion  in  ram — continued. 

judgment,  and  distribution  of  proceeds — continued. 
jadgnient  on  coanterclaim,  307 
for  defendant,  307 
for  costs,  how  enforceable,  307 
ranking  of  costs  in,  469,  470 
where  property  sold  before  judgment,  307 
judgment  for  plaintiff,  307 

for  owner  of  property  sold,  308 
payment  of  money  out  to  solicitor  of  i»arty  paying  in,  308 
judgment  where  res  released  on  bail,  308 
against  bail,  308 
monition  to  pay,  how  enforced,  308 
execution  under  Admiralty  Court  Act,  1861. ..309 
on  judgment  for  defendant,  bail  dismi.ssed,  310 
judgmeut  on  counterclaim,  310 
where  res  not  arrested  nor  security  taken,  310 

judgment  enforced  as  in  personam  or  by  arrest,  310 
where  reference  ordered,  no  execution  till  report  confirmed,  310 
rights  of  parties  intervening,  311 
ea/uecU,  release,  311 
payment,  311 
motion  to  oveiTule,  812 
priority  of  claimants,  812 

payment  out  of  balance  of  proceeds  after  all  claims  satisfied,  318 
garnishee  orders,  813 
forei^  attachment,  813 
solicitors'  lien,  318 
appraisement,  813 

commission  of,  SI  8 

execution  of,  314 
inventory,  814 
expenses,  315 
conclusive  as  to  value,  315 
costs,  815,  316 
commission  of  unlivery,  814 
sale,  316 

order  for,  81 6 
commission  of,  816 

often  joined  with  commission  of  appraisement  and  unlivery,  81d 
how  obtained,  817 
execution  of,  817 

public  or  private  sale  may  be  ordered,  318 
usual  conditions  of,  318,  n. 
delivery  of  property  to  purchaser,  318 
return  of  commission,  819 
ex|>enses  of  sale,  319 
default  of  pleading  in,  859.     See  Pleadings. 

Aetna!  lanlt  or  privity, 

no  limitation  of  liability  where  owners  guilty  of,  380 

Addreis 

of  plaintiff's  solicitor  endorsed  on  writ,  252 
for  service,  pleadings  filed  on  omission  of,  841 

Admiral,  Lord  High, 

oflSce  of,  how  exercised,  8 
rights  over  Admiralty  droits,  185 

Admiralty  aetioni, 

no  new  trials  in,  551,  552 
payment  into  Court  in,  408 

out  of  Court  in,  404 
written  agreement  by  solicitors  when  equivalent  to  order,  509 

Admiralty  eanses, 

what  are,  under  County  Courts  Act,  1868.. .241,  248,  244.  574,  578 

A.P.  47 
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Admizftlty,  Court  of; 

origin  and  history  of,  1 — 13 

criminal  and  disciplinary  jurisdiction  of,  1,  2,  6 

jurisdiction  restrained  by  statutes  of  Richard  II.,  5 

by  modern  statutes,  12 
made  Court  of  Record,  1,  571 
merged  in  High  Court  of  Justice,  13 
ordinance  of  Commonwealth  relating  to  jurisdiction  of,  11 
modem  statutes  relating  to  practice  of,  12 
power  to  direct  issues  and  costs  of,  449,  450,  469,  561 
appeals  from,  formerly  tu  Judicial  Committee,  536,  561 
Jurisdiction  of^  in  question  of  title  to  ships,  560 

under  Admiralty  Court  Act  (No.  1)  of  1840.. .559— 563 

(No.  2)  of  1840...563— 566 
Piracy  Act,  1850... 566 
Admiralty  Court  Act,  1854... 567— 569 

1861...569— 578 
Pacific  Islanders'  Protection  Acts,  1872  and  1875... 

286—238 
Naval  Prize  Act,  1864...578,  574 
The  Foreign  Enlistment  Act,  1870...581— 586 
See  also  Booty  of  War,  Bottomry,  Co-ownerfliip,  Damage,  Damago  to 
Cargo,  Dangeroni  0oodi,  Foreign  Enliatment,  Fornitare,  Illegal 
Colonn ,  Limitation  of  Liability,  Mortgage,  National  Character, 
Heoeeiariei,  Petition  of  Sight,  Pilotage,  Piratee,    PoMoieion, 
Bef  traint,  Salvage,  Slave  Trade,  Towage,  Wagee. 
practice  of, 

parties  to  an  action  in  rem,  250 
proxies,  252 

admission  of  documents  in,  571 
appearance  under  protest,  276 

Saymeiit  into  Court,  403 
iscovery,  410 
rules  of  pleading  in,  341,  352—354 
mandamus  and  injunction  not  issued  by,  489 
monitions  granted  by,  485 

to  enforce  judgments  for  payment  of  money  and  costs,  486 
in  interlocutory  proceedings  to  compel  performance,  486,  487 
how  obtained  and  enforced,  336,  338,  487,  488 
power  of  judge  to  make  rules  of  Court,  562 

to  order  gaolers  to  receive  prisoners  committed  by,  562 

to  discharge  prisoners  in  contempt,  562 

to  order  parties  to  proceed  where  personal  service  of 

citation  not  effected,  572 
to  issue  subpoena  out  of  England  or  Wales,  572 

new  writs,  572 
as  to  arbitration,  572 
appointment  of  registrar  of,  572 
powers  of,  572 
appointment  of  examiners  in,  572 
proctors  in,  572 

appeals  from  an  interlocutory  order,  573 
bail  given  in,  good  in  Court  of  Appeal,  573 
power  of,  as  to  hearing  of  causes  and  <-ro8s  causes,  573 
jurisdiction  in  rem  or  in  personam,  573 

Admiralty  Conrt  Aet,  1840  (3  &  4  Vict  65),  559—563 

No.  2  (3  &  4  Vict.  66),  563—566 
1854  (17  &  18  Vict  78),  567—569 
1861  (24  Vict.  10),  569—573 

Admiralty  Courti  of  Scotland  and  Ireland, 
jurisdiction  of,  324,  325 

Admiralty  Division  of  High  Conrt  of  Jnitioe, 
origin  of,  14 

appeal  from,  to  Court  of  Appeal,  536 
officers  of,  follow  appeals  to  Court  of  Appeal,  541 
appeal  to,  from  Cinque  Ports  Salvage  C/ommissioners,  512 

in  shipping  casualties  and  inquiries,  530,  532,  595,  608 

rules  as  to,  596,  608 — 610 
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Admiralty  Bivi^n—cwUintuxi. 

appeals  to,  from  inferior  Courts.    See  Appeali  from  Inferior  Conrtf . 
assignment  of  actions  to,  14 — 16 

within  non-exclusive  cognizance  of  Admiralty  Court,  380 
of  certain  jurisdiction  under  Merchant  Shipping  Act,  1894.. .607 
costs  entirely  in  discretion  of,  except  under  special  statutes,  465,  466 
injunctions  now  obtainable  from,  488 

jurisdiction  of,  generally.  S<!e  Bottomry,  Booty  of  War,  Co-ownerthip, 
Dangerous  Gooda,  Damage,  Damage  to  Cargo,  Foreign  Enlistment, 
Forfeiture,  Illegal  Colours,  Limitation  of  Liability,  Mail  Ships  Let, 
1891,  Mortgage,  Eational  Charaeter,  Heeessaries,  Petition  of  Bight, 
Pilotage,  Possession,  Bestraint,  SalTage,  Slave  Trade,  Towage, 
Volunteering  into  Bayy,  Wages, 
jurisdiction  of,  under  the  Mail  Ships  Act,  1891.. .17,  875,  587 — 590 

the  Merchant  Shipping  Act,  1894... 590 — 605 

1898...605 
1900.. .605,  606 
Pacific  Islanders'  Protection  Acts,  236 — 238. 
power  of,  to  enforce  foreicru  judgment  in  rem,  121. 

to  order  consolidation  of  actions  against  same  property  or 

relating  to  same  subject-matter,  392 
to  order  discovery,  410 
to  hear  cause  with  jury,  queerer  441,  442,  449 
to  rehear  cause,  449 
to  rescind  contracts  of  sea  service,  593 
to  order  sale,  preservation,  custody,  inspection,  and  detention 

of  property,  490,  491 
to  sell  property  under  arrest  in  action  in  reirif  283,  284,  490 
to  prohibit  CouUty  Court  having  Admiralty  jurisdiction,  492 
to  grant  injunctions,  489 
mandamus,  488 
•  receiver  appointed  by,  488,  490 
rehearing  of  shipping  investigation  or  inquiry  by,  530,  531 
transfer  of  cause  to,  from  inferior  Court,  898—402 

Admiralty  Droits,  8,  128,  185 

Admiralty,  Examiner, 

examination  of  witnesses  before,  425 

Admiralty,  Lords  of  the, 

may  claim  in  action  of  limitation  of  liability,  91 

consent  of,  to  King's  ship  receiving  salvage  necessary,  142,  601 

power  of,  with  regai-d  to  national  colours,  592 

Admiralty  Begistrar, 

certificate  of  appellants  haviug  given  security  in  County  Court,  693 

on  claim  in  respect  of  substitute  for  volunteer  into  Navy, 

form  of,  692 
inherent  jurisdiction  over  matters  of  detail  and  account,  451 
statutory  power  over  references  to  arbitration,  451,  572 
jurisdiction  over  claims  for  excess  of  wages  of  substitutes  for  volunteers 

into  Navy,  221,  607,  608 
exercise  of  jurisdiction  by  Rules  of  Court,  337,  509 
report  of,  form  of  decree  confirming,  617 

petition  in  objection  to,  in  damage  action,  675,  676 

answer  to,  675,  676 
reply  to,  677 
powers  of,  generally,  283,  509,  572 
power  over  interrogatories,  411 
reference  to,  by  Court  of  Appeal  on  appeals,  549 
taxing  officer  m  Admiralty  appeals  to  Court  of  Appeal,  551 
fonn  of  notice  to  attend  taxation  before,  691 

notice  by,  as  to  taxation  of  bills  of  costs,  704 

Admiralty  Begistry, 

fees  on  sums  paid  out  of,  abolished,  608 

Admiralty  Beporter, 

certificate  of  judgment  in  Admiralty  actions,  542 

form  of,  695 

47 — 2 
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AdaiMdon  of  dodunenti,  571 

AdmiMion  of  liaUUty, 

form  of  agreement  to  refer  apoD,  687 

AiiBlwIoiui, 

notice  to  admit  facts,  420 

judgment  on  admissions  whether  obtainable  in  Admiralty  action?  in  rem, 

420 
admissions  as  evidence,  420 

Admit,  notlee  to, 

effect  of,  on  costs  allowed  on  taxation,  473 

AdTortiioment, 

in  limitation  of  Uability  action,  385,  689 

of  sale  formerly  required  in  default  actions  in  rem,  284 

AfldaTit, 

verifying  service  of  notice  of  bail,  298 

form  of,  685 
of  justification  by  sureties  to  bail  bond,  297,  298 

cross  examination  on,  298,  303 
in  damage  suits,  of  statutory  limit  of  liability,  292 
in  default  actions  in  rem,  285,  286,  289,  422 
of  service  of  notice  of  motion  for  sale,  286,  288 
discovery  of  documents  referred  to  in,  416 
when  evidence  may  be  given  by,  430,  481 
form  and  contents  of,  432 
general  provisions  as  to  use  of,  432 
scandalous  matter  in,  433 
before  whom  sworn,  433,  434 
matters  to  be  inserted  in  jurat,  484 
filing,  435 
printing,  436 

of  increase,  on  taxation,  477 
by  intervener  iu  actions  in  rem,  271 
interrogatories,  none  usual  when  applying  for,  411 
in  answer  to,  412,  413 

sufficiency  of,  413 
afiidavit  of  documents,  412 
in  limitation  of  liability  actions,  383 

consent  to  take  evidence  by,  688 

verifying  statement  of  claim  in,  687 
on  motions,  501 

where  filed,  501 
practitioners*  fees  on,  702 
in  references,  455 — 457 
of  service  of  writ  of  summons,  829 
of  value,  431 

form  of,  686 
to  lead  warrant,  contents  of,  258 

in  suits  against  foreign  ships,  258 
in  bottomry  suits,  258 
in  counterclaims,  275 
forms  of,  in  actions  of, 

bottomry,  631 

co-ownership,  624 

damage,  634 

damage  to  cargo,  647 

foreign  enlistment,  673 

forfeiture,  670 

mortgage,  626 

necessaries,  655,  657,  658,  659 

pilotage,  669 

possession,  619 

restraint,  623 

salvage,  650 

towage,  6f>4 

wages,  659—668 
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Agent,  Ship'f , 

bottomry,  position  of  lending  on,  58 
necessaries  supplied  by,  192 
salvage,  when  entitled  to,  152 

Igreement.    See  Beferenee,  Salvage,  Towage. 

Aliens, 

can  sue  under  Lord  Gampbell's  Act,  77 

Appeal,  Court  of; 

appeal  to,  from  Chambers,  507,  508 
for  new  trial  of  issues,  450 
from  Admiralty  Division.     See  Appeals  to  Court  of  Appeal. 

Appeal,  Hotiee  of; 

form  of,  against  Registrar's  report,  692 

judgment  of  County  Court,  693 
in  shipping  casualty  appeals,  698 
to  Court  of  Appeal  in  damage  suit,  694,  695 
cross  notice  of,  695 

from  Admiralty  Division,  damage  action,  695 

Appeals  to  House  of  Lords,  553 

appellants*  case,  form,  678 
attendance  of  lords  of  appeal  at,  558 
conditions  of,  553 
in  fomvA  pauperis^  553 
nautical  assessors  at,  554 
not  a  stay  of  proceedings,  554 
petition  to,  in  Admiralty,  695 
practice  of  House,  553 
respondent's  case,  form,  679 
salvage  appeals  to,  as  to  amount,  184 

Appeals  to  Court  of  Appeal, 

Admiralty  appeals  formerly  to  Judicial  Committee,  536 

where  now  tried,  13,  536 
restrictions  on  appeals,  475,  587,  538 
unless  by  leave,  none  from  orders  as  to  costs,  475 
none  where  decision  of  Court  below  formerly  final,  587 

or  by  consent,  475,  537 

or  in  Chambers,  537 
in  County  Court  appeals,  400,  525 
provisions  of  Judicature  Act  of  1894  as  to,  538 
proceedings  on,  588 
time  for  bringing,  538 

new  trials  not  applied  for  in  Admiralty,  551,  552 
instituted  by  notice  of  appeal,  539,  551 

service  of,  540 
amendment  of,  540 
abandonment  of,  540 
ci'oss  appeal,  540 
stay  of  proceedings  pending  appeal,  542 
record  including  judgment  of  Court  below  usually  printed,  541 

except  whei'e  against  interlocutory  orders,  542 
contents  of  record,  543 

judgment  certified  by  Admiralty  reporter,  542,  695 
record  to  be  left  in  Admiralty  Registry,  543 
where  no  printing,  on  what  materials  appeal  heard,  543 
power  of  single  judge  in  Couit  of  Appeal,  543 
auty  of  ofiScers  attached  to  Admiralty  Division  on,  541 
mode  of  hearing,  545 
nautical  assessors  on,  545 

fees  of,  545 
constitution  of  Court,  546 
where  appeal  from  final  orders,  546 

from  interiocutory  orders,  546 
are  by  way  of  rehearing,  546 
incidental  powers  of  Court  of  Appeal,  546 

to  admit  additional  evidence,  547 

to  draw  inferences  offset,  pronounce  judgment,  etc.,  547 
practice  in,  regarding  amount  of  salvage  award,  547 
alignment,  548 
re-argument,  548 
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Appaali  to  Court  of  Appeal — coiUinued. 
judgment,  548 

action  remitted  to  Court  below,  548 
minutes  of  orders,  618,  619 
costs  of  generally,  549 

in  salvage  appeals,  183,  184,  549 

in  damage  appeals,  550 

bill  of  costs,  710 
security  for  costs  of,  544 

may  be  ordered  by  Court  of  Appeal,  544 
ordinary  bail  bond  in  actions  in  rem  doea  not  cover,  544 

costs  of  application  for,  545 
reference  to  Admiralty  registrar  or  registrar  and  merchants,  549 
enforcement  of  appeal  judgment,  551 
taxation  of  costs,  551 
interest  on  judgment,  551 
consent  orders,  551 

Appeal!  from  inferior  Conrti, 

in  what  cases,  517 

from  what  Couils,  51 7 

to  Divisional  Court  of  Admiralty  Division,  518 

statutory  provisions  for,  under  Acts  of  1868  and  1869...517— 519,  577» 

578 
Act  of  1888. ..519,  585 

on  questions  of  law  under  1888  Act,  519 

on  questions  of  law  and  fact  onder  1868  and  1869  Acts,  519,  520 

form  of  order  allowing,  617 
procedure  under  1868  and  1869  Acts^  520 

by  lodging  instrument  of  appeal,  520 
notice  of,  698 

form  of,  520 
time  for,  520,  577 

security  for  costs,  520 

service  of  copy  of  notice  on  respondent,  520 
application  to  extend  time,  521 

no  appeal  to  Court  of  Appeal  from  refusal  of,  521 
arrest  of  property  on,  521 

may  be  applied  for  ex  parte,  522 
transmission  of  proceedings,  522 

filing  and  printing  of,  522 
notice  of  nearing  and  entry  of  appeal,  528 
admission  of  fresh  evidence,  528 
attendance  of  Trinity  Masters  on,  523,  587 

fees  of,  524 
hearing  of,  524 

retention  of  cause  appealed  in  Admiralty  Division,  524 
transfer  of  proceeding  for  sale  on,  400,  524,  578 
costs  of  appeal,  524,  525 

bill  of  costs,  form  of,  730,  731 
in  what  eaaea  alUnoed/rom  County  Court  to  Cmque  Port$  Courtt  555,  578 
procedure  under  1888  Ad,  526,  527,  528,  586,  587 

by  way  of  motion,  527,  528 

whether  judge's  note  required,  527 

hearing  of  motion,  528 

time  for  bringing,  528 

otherwise  as  under  1868  Act,  529,  587 
appeal  to  CouH  of  Appeal,  521,  525,  526,  529 

Appeals  in  e hipping  eainaltief , 

to  Admiralty  Divisional  Court,  580 

where  certificate  of  master,  mate,  or  engineer  dealt  with,  530,  531 
where  Board  of  Trade  refuses  rehearing,  580 
conditions  and  regulations  of,  532 
assessors  at  hearing,  532,  533 
evidence  at  hearing,  532,  533 
report  to  Board  of  Trade,  534 
whether  Board  of  Trade  can  appeal,  584 
rehearing  directed  by  Board  of  Trade  conducted  as  appeal,  534 
admission  of  fresh  evidence,  534 

costs  of,  534 
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Appeal!  in  fMpping  casualties — cmtinited. 
are  in  nature  of  rehearing,  535 
costs  of  appeal,  585 

j^paarance, 

separate,  where  suits  consolidated,  393,  394 
adian  in  persoTUim, 

time  for,  380 

mode  of  entering,  331 

under  protest,  381 

conditional,  331 
actions  in  renit  269 

time  for,  272 

place  of  entry,  278 

mode  of  entiy,  273 

memorandum  of,  273 

address  for  service,  274 

names  of  owners  of  res  need  not  be  inserted,  274 

notice  of,  274 

effect  of,  18,  24 
acHons/or  Umitalions  of  liability ,  378 

Apportionment  of  talyage, 
jurisdiction  over,  167,  600 
amon^  public  servants,  168 
principles  of,  168 

claim  of,  should  be  pleaded,  651,  652 
See  SalTage. 

Appraisement, 

bail  for  res  may  be  fixed  by,  294 
commission  of,'  preecipe  tor.  818 

often  joined  with  commission  of  sale,  313,  817 
how  obtained,  318 
after  release,  813 
execution  of,  314 
inventory,  314 
marshal's  certificate,  314 
expenses,  315 
conclusive  as  to  value  of  res,  315 
costs  of,  815,  816 
form  of,  686 

joined  with  a  commission  of  unlivery,  814,  815 

removal,  814 
Appraisement  and  sale, 

commission  of,  to  enforce  order  for  sale  on  judgment,  305 
in  default  actions  in  ran,  283,  284 
minute  of,  in  co-ownership  suit,  611 
in  possession  suit,  611 
usual  order,  616 

Apprentice,  593.    See  Seaman. 

Arrest, 

avoiding  by  contempt  of  warrant,  287 

by  plaintiffs,  249—269 

notice  of,  to  dock  company,  261 

in  spite  of  caveat^  267,  469 

damans  for  wrongful,  45,  98 

in  default  actions  in  rem,  283,  287 

statutory  power  of  arresting  foreign  ship,  78,  602 

by  defendants,  275 

in  County  Courts,  567,  577 

minute  in  damage  action,  vessel  to  blame  remaining  under,  612 

personal,  former  practice  of  in  Admiralty,  821,  339 

of  property  to  abide  issue  of  appeal  tQ  Admiralty  Division,  521 

of  res,  for  costs,  480 

jurisdiction  of  Admiralty  Court  over  mortgugoa,  whore  ship  under,  43,  W^ 

over  claims  for  building,  equipping  or  repairing,  198,  569 
of  ship,  84 

what  it  extends  to,  84 
of  caigo  for  freight,  84,  85 

of  ship  cargo  and  freight,  instructions  for,  684 
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Arrest — coiUintud. 

warrant  of,  256—269 
See  Aetion  in  rem. 

Aneeeort,  442,  556,  575,  576,  578.    See  also  Mereantile  Asieiiort, 
Aeeeiiorf,  Trinity  Matters. 

Assets,  Mftrshalllng  of, 

in  bottomry  actions,  70 — 72 
limitation  of  liability  actions,  90,  388. 

Assignment.    See  Admiralty  BiTision. 

Attaehment, 

by  Admiralty  Court,  336,  493 

restrictions  on,  imt>osed  by  Debtors  Acts,  1869  and  1878... 498 

to  enforce  obedience  to  an  order,  494 

|>erBonal  service  of  order,  whether  necessary,  494 

in  other  cases,  495 

whether  bail  liable  to,  495 

issue  of,  from  registry,  496 

execution  of,  496 

release  of  person  attached,  496,  497 

committal  of  judgment  debtor,  497,  498 

jurisdiction  of  judge  in  bankruptcy,  499 

monition  enforced  by,  488 

memorial  to  lead  to  discharge  of,  form  of,  678 

Attaebment  of  Debts,  339 

Authority  for  lodgment,  406.    See  Payment  into  Court. 

Sail, 

represents  the  res,  19,  24,  87,  88,  291 
e^t  of,  given  in  foreign  action,  88 
whether  personal  liability  in  addition,  88 
under  protest,  291 
for  cargo  in  bottomry  suit,  291 

not  for  cargo  arrested  for  freight  unless  freight  brought  in,  291 
in  possession  suit,  291 
forfeitui'e  suit,  291 
restraint  action,  291 
damage  suit,  291,  292 
amount  for  which,  required,  291 
must  not  exceed  full  value  of  res,  291 
where  several  interested  in  same  res,  291 
practice  to  give,  for  amount  of  claim  and  costs,  292,  293 
reduction  of  excessive,  291,  293 
commission  on  bail  bond,  294,  472 
amount  may  be  fixed  by  appraisement,  294 
sureties,  liability  of  for  amount  decreed  and  costs,  294 
not  for  costs  on  appeal,  294 

where  several  actions  against  res,  292 

whether  liability  of,  absolute,  294 

discharge  of,  295 

number  of,  295,  296 

affidavits  of  justification  by,  295,  297 
by  plaintiffs  where  defendants  counterclaim,  296 
before  whom  taken,  295 
delay  in,  dispensed  with  by  consent,  296 
bond,  form  of,  296  ^ 

in  restraint  suit,  296 
in  foreign  enlistment  suit,  297 
in  principal  registry,  297 
before  commissioner  or  district  registrar,  298 
execution  of  bail  bond  and  filing,  298 
objection  to,  where  cainxtt  release,  299 
4unonnt  of,  for  freight,  299 

how  calculated,  299 
release  on,  mode  of  obtaining,  300,  301 

marshal's  possession  fees,  301 

effect  of,  301 

in  actions  in  rem,  290 
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Bail — cantinited. 

ship  released  on,  not  liable  to  re-arrest  except  for  costs  or  insolvency  of 

sureties,  292,  293 
release  on,  in  salvage  causes,  302 

possession  causes,  302 
caveat  release,  entry  of  and  overruling  of,  302,  303 

where  value  of  property  questioned,  308 
where  bail  insufficient,  303 
costs  and  damages,  303 

where  conntercluim  struck  out  before  hearing,  303 
judgment  against,  308,  548,  549 
attachment  or  committal  of,  309,  495 

bond  in  action  in  rem  does  not  usually  cover  costs  in  Court  of  Appeal,  544 
form  of  consent  to  immediate  execution  of,  685 

.     in  action  of  restraint ,  685 
notice  of,  taken  before  commissioner,  forms,  685 

affidavit  of  service  of,  form,  685 
objection  to,  notice,  form,  685 

given  in  Admiralty  Court  good  in  Court  of  Appeal,  544,  573 
for  loss  of  life  claims,  amount  of,  387,  388 
enforcing  payment  of  costs  against,  480 
notice  required,  481,  495 

Bankmptey, 

jurisdiction  of  judge  over  committal,  499 
of  mortgagor,  effect  of,  42 

BMoonage, 

suit  for,  in  Admiralty  Court,  8 

Bill  of  eosti, 

taxation  of,  476—482 

out-port  charges  bill,  477 
forms  of,  471,  704—731 

Bill  of  Bale  of  ship,  42,  45 

Board  of  Trade, 

legal  proceedings  by,  603 

instructions  of,  as  to  salvage,  142,  152,  153,  156,  157,  168,  169,  172 
powers  and  duties  under  Mail  Ships  Act,  373—376 
private  code  signals  registered  with,  134 

rights  and  duties  under  Shipping  Casualties  Rules,  1895. ..609,  610 
rehearing  of  shipping  casualties  and  inquiries,  595,  596 
appeal  against  refusal  by,  to  rehear,  531 

appeal  against,  in  shipping  casualties,  to  Admiralty  Division,  531,  595 
may  be  ordered  to  pay  costs  of,  535 

receive  costs  of,  535 
bill  of  costs  in,  725 
minute  of  decree  in  favour  of,  617 
may  appeal  against  finding  of  Coui*t,  534 
notice  of  appeal  to,  where  |>arty  below,  532 

Bond, 

salvage,  in  favour  of  King's  ship  for  services  abroad,  143,  601 

form  of,  604 

Booty  of  war, 

jurisdiction  of  Admiralty  Division,  562 

Both  to  blame, 

decree,  minute  of,  in  damage  suit,  612 

Bottomry, 

original  Admiralty  jurisdiction  over,  8,  47 — 72 
now  of  rare  occurrence,  47 
may  be  by  master  or  owners,  48 
master's  authority  to  hypothecate,  48 
duty  to  communicate,  48 

onlv  where  necessity  shown,  48,  49,  55 
essentitus  of, 

necessities  of  ship,  49,  52,  55 

liabilities  in  respect  of  prior  voyage,  50 

liabilities  for  which  ship  may  be  arrested,  50 

necessities  of  cargo,  52 
not  granted  for  advances  on  personal  security,  53 
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Bottmnrj — coniinued, 

lender  may  take  collateral  security,  54 
should  ioquire  as  to  necessity  57 

but  need  not  see  to  application  of  money  or  to  expediency  oC 
ad  ranee,  57 
position  of  ship's  agent  with  regard  to,  58 
contract  founded  on  maritime  risk,  59 
borrower  discharged  by  actual  total  loss,  59 
delay  or  deviation  may  avoid  bond,  60 
right  of  bond-holder  on  total  loss,  60 
lender  may  insure,  60 

stipulate  for  maritime  interest,  61 
Coort  may  reduce  excessive  premium,  61 
form  of  contract,  61 

bond  may  be  good  in  part,  62  ,     * 

payment  of  bond,  62 

where  several  bonds,  last  in  point  of  date  paid  first,  62 
maritime  lien  in  cases  of,  63 
by  what  law  contract  construed,  63 
foreign  law,  63 
law  of  the  flag,  64,  65 
rankinff  of  bottomry  lien,  66 
effect  of  delay  in  enforcing  bond,  67 
interest  payable  on  amount  due.  68 
liability  of  freight  under  the  bond,  68 
ship  and  freight  always  primarily  liable,  68 
deductions  aflowed  from  freight,  69 
persons  entitled  to  claim  proceeds  of  freight,  69 
claims  bv  underwriters,  70 
costs  of  bottomry  action,  70 
marshalling  of  assets,  70 
equitable  relief  obtainable  in  Admiralty,  72 
actum  off 

form  of,  indorsement  of  writ,  631 

affidavit  to  lead  warrant,  681,  632 
against  ship  and  freight,  statement  of  claim,  632 
suit  against  cai^,  statement  of  claim,  682 

defence,  633 
affidavit  to  lead  warrant  in,  258 
copy  of  bond  must  be  annexed  to,  258 
decree  pronouncing  for  bond,  minute  of,  61 1 
bail  for  cargo  in,  291 

County  Courts  have  no  jurisdiction  in,  63,  398 
bond-holder  cannot  enforce  lien  in  prize  court  against  captor  of 
t       ship,  63 
actions  on  several  bonds  may  be  consolidated,  63 
bond  merges  necessaries  claim,  67 
lien  ranks  before  claim  for  necessaries,  197 
Admiralty  mles  of  pleading  in,  353,  354 
reference  in,  452 

costs  of,  458,  459 
Admiralty  jurisdiction  over  title  to  ships  in,  560        ' 

Britiab  ebar&eter.    See  Hatioxud  Charaeter. 

Britiah  ooloun, 

penalty  on  illegal  carrying  of,  223,  224,  591 

BritUh  ihip, 

limitatiuu  of  liability  of,  only  if  ship  registered,  89 

or  exempt  from  registration,  89 
or  under  M.  S.  Act,  1898... 605 
master  of,  power  of  naval  courts  to  supersede,  29 
mortgage  of,  deposit  of,  43 
mortgagee,  rights  of  registered,  40 — 42 

effect  of  bankruptcy  of  mortgagor,  42 

unre^tered,  42 

priority  of  registered  mortgagees,  40,  41 
offence  of  assuming  foreign  nationality,  223, 591.   See  Hational  ChArmeter, 
unregistered,  deemed  registered  in  U.  K.  for  certain  purposes,  591, 595 
necessaries,  action  against.    See  HeeesMuriet. 
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BritUlL  iliip — continued. 
port  of  registry  of,  197 
action  of  restraint  and  co-ownership  in  respect  of,  32,  88 

See  Co-ownership,  Bettraint. 
sale  of,  hill  of  sale  and  certificate  of  registry,  318,  819 
jurisdiction  of  Court  to  order  sale  if  vested  in  unqualified  person,  35 

Britiah  Blave  Coorta.    See  Blave  Trade. 

Building  ship, 

Admiralty  jurisdiction  over  claim  for,  198,  569 

equipping,  or  despatching  ships  illegally.    See  Foreign  EnUftment  Aet. 

Cargo, 

no  action  in  rem  by  owner  of,   against  carrying  ship  under  24  Vict. 

c.  10,  s.  7... 76,  570 
action  of  bottomry^ 

liable  to  arrest  for  freight  in,  68,  262,  263 
may  be  bottomried  with  ship  and  freight,  47 
or  reapondeTitia  bond  granted,  47 
for  necessities  or  uenefit  of,  48,  49,  52 
master  not  bound  to  tranship,  52 

master  hypothecating  must  communicate  with  owners  of,  if  prac- 
ticable, 55 
except  in  case  of  foreign  ship  when  not  required  by  law  of  flag, 

56,  57,  64,  65 
but  qiuere  whether  bond  thouffh  good  between  shipowner  and 
caigo  owner  valid  against  third  party,  65,  66 
cannot  be  hvpothecated  if  no  maritime  risk,  59,  62 

{>riorities  relating  to,  if  transhipped  after  hypothecation,  67 
lability  of,  arrested  in  for  costs,  469 
hypothecation  cannot  be  resorted  to  till  ship  and  freight  exhausted, 

70,71 
after  hypothecation  marshalling  of  assets  not  allowed  to  disadvantage 
ol  70—72 
forms  of  pleading  in,  632,  683 
action  of  damage, 

liable  to  arrest  for^nnpaid  freight  if  laden  on  board  nhip  in  collision,  84 

released  on  payment  of  freight  into  Court,  84,  85 

owner  of,  may  sue,  87,  250 

bailee  may  sue,  87 

where  both  ships  to  blame,  remedy  of  cargo  owner,  96 

measure  of  damages  for  total  loss  of,  119 

for  partial  damage  of,  120 

for   delay  in   delivery   of,  by  i*epairing  ship's 

damage,  120 
loss  by  fluctuation  of  market  not  recoverable,  119 
action  ofdaniage  to  cargo^ 

jurisdiction  under  Act  of  1861,  in  rem  or  inpcrsonanif  122,  570,  578 
owner  or  consignee  or  assignee  of  bill  of  lading  can  sue,  122,  128 
in  respect  of  goods  carried  into  England  or  Wales,  123 
for  breach  of  duty  or  contract,  124,  125 
where  shipowner  not  domiciled  in  England  or  Wales,  125,  126 
damages  assessed  by  registrar  and  merchants,  126 
costs  of,  89,  126 
decree,  minute  of,  615 
pleading,  Admiralty  niles  of,  in,  352 
forms  of  pleading  in,  647 — 649 
reference  in,  453 
costs  of  reference  in,  458,  459 
action  of  limilatioti  of  liability, 

shipowner  may  limit  liability  for  damage  to,  89,  92,  597,  605,  606 
so  may  harbour  or  dock  owner,  92,  606 
forms  of  pleadings,  643 — 646 
action  of  salvage, 

service  of  writ  on  owners  out  of  jurisdiction  Avhere  necessary  parties 

to,  823 
liability  of,  for  salvage,  178,  179 

life  salvage.  146,  598 
what  are  salvage  services  to,  127 — 129 
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action  of  salvage — conliniied. 

affidavit  of  value  in,  form  of,  686 

agreement  as  to  value  in,  form  of,  686,  687 

value  for  salvage,  how  estimated,  177 

amount  of  award  in,  H6,  151,  598 
arre^  o/^ 

instructions  for,  684 

for  freight,  262,  263 

whether  change  of  ownership  affects,  263 

owners  of,  arresting  defendant's  ship  need  not  give  security  against 
counterclaim,  371 

owner  may  deduct  costs  of  paying  freight  into  Court  from  freight,  469 

release  of,  301 
sale, 

may  be  ordered  of,  when  under  arrest  before  hearing;  490 

orders  for  sale,  detention,  preservation,  interim  custody  or  inspection 
of,  490,  491 

CaoMbook, 

appearance  entered  in,  274 
entry  of  filing  of  writ  in,  255 

CaTMit, 

costs  of  arrest  in  spite  of,  267,  469 

duration  of,  312 

payment, 

prsecipe  for,  311 

form,  686 

on  distribution  of  proceeds  in  action  in  renif  311 

book,  entry  in  Admiraltv  Registry,  311 

Liverpool  district  registry,  311 

effect  of  entering,  311,  404 
release, 

prsecipe  for,  266,  302,  311 

See  Arref  t,  Action  in  rem. 

book,  kept  in  Admiralty  Registir,  31 1 

entering  in  order  to  object  to  baU,  299 

where  res  subject  to,  judgment  in  default,  285 

duration  of,  266,  303 
warrant, 

prsecipe  for,  267 

form  of,  by  plaintiff,  685 

book,  entry  in,  267 

costs  of  arrest,  267 

in  default  actions  in  reni,  proceedings  to  obtain  judgment,  where,  289 

effect  of,  256,  272 

duration  of,  267 

liability  under,  289 

Central  office, 

of  Royal  Courts  of  Justice,  254,  423 

Certiiicate, 

of  appraisement,  314 
of  taxation,  477.     See  Taxation, 
of  examination  by  commissioner  or  examiner,  429 
of  registrar  in  cases  of  substitutes,  221,  510,  511,  594,  607 
See  also  Admiralty  Xarshal. 

Chamben, 

Admiralty  Registrar,  jurisdiction  of,  in,  508 
jurisdiction  of  judge  in  Admiralty,  503 
appeal  from  judge  m,  507,  508 
procedure  to  obtain  order  in,  503,  504 

Chancery,  Court  of; 

jurisdiction  under  M.  S.  Act,      54,  to  decide  limitation  of  shipowners' 
liability  referred  to,  90 
to  stop  actions  in  any  other  Court  relating  to  same  subject-matter,  90 
jurisdiction  under  M.  S.  Act,  1854,  over  sale  of  British  ship  referred  to,  36 

Charging  Order, 

in  Admiralty  Division,  by  judge,  337 

not  by  registrar,  337 
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(Hiqiie  Porta,  Admiralty  Court  of; 
juriBdiction  in  damage,  18,  121 

whether  loss  of  life  included,  121 

in  salvage,  18,  146,  186,  602 

over  wages,  214 
practice  and  procedure  of,  555 
appeal  from,  lies  to  Privy  Council,  145,  556 
transfers  from  and  appeals  to,  from  County  Coui-ts,  555,  578 
appeal  to,  from  Salvage  Commissioners,  512 

Oiaque  Porta,  Lord  Warden  of; 

rights  over  Admiralty  droits,  185 

Oiaqno  Porta,  Salvage  Oommiiaioiierg, 

jurisdiction  of,  146,  147,  602 
'    appeals  from,  147,  512 
appeals  from,  now  to  Admiralty  Division,  513 
procedure  in,  before  Judicature  Act,  by  citation,  513,  514 
probable  present  procedure,  514,  515 

appeals  from,  whether  from  Admiralty  Division  to  Court  ot  Appeal,  515, 

516 
as  to  distribution  of  salvage,  513 

City  of  London  Court, 

has  Admiralty  jurisdiction  of  County  Court,  121,  150,  199 
Sec  County  Courta  having  Admiralty  juiisdietion. 

Claimf  in  referenoee,  455 

affidavits  and  vouchers  in  support  of;  455,  456 

forms  of,  680—684 

Coaftguard, 

when  entitled  to  salvage,  141,  142 
entries  in  books  of,  when  evidence,  432 

Collieion.    See  Damage. 

Collieion  BegulatiouB, 
scope  of,  101 
effect  of  infringement  of,  99,  103 

whether  applicable  to  waters  governed  by  local  rules,  101 
distress  signals  prescribed  by,  134 

Colonial  Court  of  Admiralty, 
defined,  232,  603 

jurisdiction  over  foreign  enlistment  offences,  225 
in  salvage  by  King's  ships,  143 

salvage  agreement  for,  in,  181,  600 
bond,  before,  143,  601 
under  Shive  Trade  Acts,  232 

Commiifion, 

to  appraise  property,  294,  313,  317 
to  examine  witnesses,  427,  428 

praecipe  lor,  688 
of  removal,  314 
to  take  bail,  295 
of  unlivery,  814 

Commiifioner, 

bail  taken  before,  295 

form  of  notice,  685 
examination  of  witnesses  before,  425 

commission,  contento  and  form  of,  427,  428 
certificate,  429 
return  by,  435 
fees,  430, 701,  702 

Committal. 

under  Debtors'  Act,  307,  338,  340,  497—499 
See  Attaohment. 

Compulsory  pilotage,  106,  107 
defence  of,  form  of,  688 
minute  of  decree  upholding,  613 
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Oonevrrent  aetionf ,  86.    See  Lit  alibi  pendoii. 

Conevn&t  wriU, 
issue  of,  256 

CondiUoni  of  Sale,  818 

Confliet  of  law, 

relating  to  ships,  law  of  port  of  registry  prevails,  218,  595 

Coniaqnential  damage.    See  Damage. 

Conaolidation, 

power  of  Admiralty  Court  to  order,  891 

ID  salvage  suits  before  Judicature  Acts,  891 

present  practice  of  Admiralty  Division,  892 

in  cross  causes  of  damage,  398 

of  cause  transferred  from  County  Court  with  cause  in  High  Court,  898,  899 

order  for  conduct  of  consolidation  suit,  898,  899 

separate  counsel,  appearance  by,  898 

costs  of,  898,  894 
proceedings  in  consolidated  suit,  894 
severance  of,  394 
diiferent  from  consolidation  at  common  law,  894 

Coneorti, 

when  entitled  to  salvage,  140 
custom  to  render  assistance,  140 

Ckmful,  British, 

power  of,  60,  54,  148,  205 

Cjoninl,  Foreign, 

consent  of,  usual  for  wages  suit  against  foreign  ship,  211 

possession  suits  against  foreign  ship,  80 
notice  to,  required  in  waf^  or  possession  suits  against  foreign  ships,  258 
wages  action  against  foreign  ship,  notice,  form  of,  659 
See  Foreign  ship. 

Ooninlar  of&eer, 
defined,  603« 

salvage  bond,  before,  for  services  by  King's  ships,  148,  601 
distressed  seamen,  205 

Contempt, 

committal  for,  264,  494,  562 

Contribution, 

or  indemnity,  proceedings  for,  863 — 366 

costs  in,  366 

Convoy, 

Admiralty  jurisdiction  over,  12 

Co-ownerthip, 

action  of  y 

by  majority  or  minority  of  part-owners,  81,  88 

sale  of  ship  registered  in  England  or  Wales,  in,  88,  84 

jurisdiction  of  High  Court  over  matters  of  account  in,  including 

earnings  of  ship,  35,  670 
assigned  to  Admiralty  Division,  86 
sale  of  British  ship  vested  in  unqualified  persons  in,  85 

formSt 

indorsement  of  writ,  in,  624 
affidavit  to  lead  warrant  in,  624 
statement  of  claim,  in,  624 

claiming   bail   for    safe    return,    in,    625.       See 
Bestraint,  Action  ol 

defence,  626 

minute  of  appraisement  and  sale,  in,  611 

bill  of  costs  in,  728 
receiver  may  be  appointed  in,  490 
reference  in,  452 

Costs 

generally  matter  of  discretion,  except  where  special  provisions,  464 
former  restrictions  on,  now  repealed,  464 

special  provisions  as  to  costs  of  actions  against  public  authorities,  465,  466 
for  salvage  actions  in  County  Courts,  148,  150,  466 
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special  provisions  as  to  costs  of  actions,  &c. — continued, 
rules  for  exercise  of  discretion  still  apply,  466 
instances  of,  467 
do  not  always  follow  result,  467 

not  given  where  law  difficult  or  case  prinue  impressionism  467 
or  where  misconduct,  467 
or  occasioned  by  unnecessary  proceedings,  467 
in  Admiralty  actions^ 

bottomry,  cargo  arrested  in,  liability  for,  70,  469 
damtige,  95,  97,  98,  99,  107,  108 
inevitable  accident,  95 
both  to  blame,  97 

Slain  tiff  alone  to  blame,  98 
efendant  alone  to  blame,  99 

given  against  officer  of  Ring's  ship,  99 

re-arrest  for,  336 
damage  to  cargo,  126 
foreign  enlistment,  229,  230 
limitation  of  liability,  386 
necessaries,  199 

under  Pacific  Islanders  Protection  Acts,  238 
under  Slave  Trade  Acts,  233,  236 
salvage,  148—161,  181—183,  466 

when  agreement  set  aside,  182 

of  proceedings  after  tender,  182 

of  salvage  appeals  where  award  reduced,  183 

where  several  parties  sue,  183 
on  cluiuis  for  repayment  of  substitutes'  wages,  221,  511 
towage,  189 
wages,  214 
in  appeals, 

to  Court  of  Appeal,  security  for,  644,  546 

applying  for,  545 
iu  salvage  actions,  183,  549,  650 
in  damage  actions,  549,  560 
from  inferior  courts  to  Admiralty  Division,  524,  525 
in  shipping  casualties,  534,  585 
in  particular  proceedings, 
appraisement,  315,  316 
arrest  of  ship,  45 

where  wrongful,  468 

where  a  caveat  warrant,  267,  469 
bail,  demanding  excessive,  293,  294 

procuring,  293,  294 

amount  of  under  old  practice,  293 
Board  of  Trade  may  be  liable  for,  535 
caveat  against  release,  266,  468 

on  entry  of  caveat  release,  803 
consolidation,  separate  appearances  in,  393 
contribution  anc(  indemnity,  366 
counsel,  465,  471,  472 
uf  suit  in  High.  Court  which  could  have  been  brought  in  County  Court, 

401,  466 
restriction  under  Act  of  1868  on  proceedings  in  Admiralty  or  superior 

Court,  575 
Crown  not  liable  to  pay,  469 
discontinuance,  389 
hearing,  447 

a^oumment  of,  467 

interpleader,  469 
interest  on,  470 
interrogatories,  411,  412 
irregular  proceedings,  467,  468 
issues,  469 

solicitor  may  be  made  personally  liable  for,  467,  468 
King's  ship,  commander  of,  liable  for,  469 
notice  to  admit,  effect  of,  on,  473 
nomine  expensarum,  469 
order  to  pay  where  no  res  under  arrest,  how  enforceable,  307 
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pftyment  of,  obtaining  by  rc-arrest,  480 

formerly  not  allowed  unless  defendant  had  caused  uuneoes- 

sary  costs,  480 
since  Admiralty  Court  Act,  1861... 480 
where  bail  insufficient  for  damages  and  costs,  480 
obtaining  by  writ  of  fieri  facitu  or  eUffU,  481 
against  some  only  of  parties  condemned  in  costs,  481,  482 
against  proceeds  in  Court  or  bail  or  in  personamy  480 
pleadings,  strixing  out  or  amending,  355 
prolixity  m  pleading,  345,  846 
ranking  of,  in  actions  in  rem,  469,  470 
reference,  458,  459 
after  tender,  460 
in  damage  snits,  458 
scales,  higher  and  lower,  470 
summons,  506,  507 

no  appeal  from  discretionary  order,  475,  507,  508 
security /or, 

where  plaintiff  is  out  of  jurisdiction,  482 

foreign  government,  482 
costs  of  counterclaim,  482 
solicitor's  lien  for,  473—475 
liabUity  for,  467.  468,  475 
solicitor  as  guardian  ad  litem  of  infant,  469 
taxation, 

what  allowed  on  taxation,  471,  473,  704,  AdcL 

transcript  of  shorthand  notes  of  evidence  taken  at  hearings  472 

costs  of  advising,  471 

expenses  of  witnesses,  472 

solicitor's  attendance,  472 
bail  bond  commission,  472 
counsel's  fees,  rules  as  to,  471,  472 
proving  documents  or  facts,  473 
where  and  by  whom  taxed,  476 
jurisdiction  of  taxing  officer,  476 
procedure  to  obtain  taxation,  477 
notice  appointincc  time  for  taxation,  477 
out-port  charges  bill,  477 
certiEcate  of,  477,  478 
fees  on,  478 

where  paid  out  of  a  particular  fund,  478 
power  of  taxing  officer  to  extend  or  limit  time  for,  478 
objection  to,  before  certificate  or  allocatur  signed,  479 
application  to  review,  479 
registrar  cannot  review,  479 
fihng  of  certiHcate  of,  and  bill  of  costs,  479 
proceedings  to  enforce,  480 
in  Vice- Admiralty  causes,  review  of  taxation  of  costs,  483 

exercised  by  Admiralty  Division,  484 
Admiralty  Registrar  may  tax  costs  in  causes  in  British  Slave  Courts 

under  Slave  Trade  Acts,  234,  235,  484 
forms  of  bills  of,  704—732 

Counsel, 

attendance  of,  at  Chambers,  506 

costs  of  briefing,  465 

fees,  rules  as  to  allowance  on  taxation,  471,  472 

refresher  fees,  472 

clerks'  fees,  472,  703 

Oovnterelaiiii,  108,  247,  248,  349,  350,  370—372 
cross  actions  oif  collision,  310,  371 

security  by  plaintiff  for,  where  ship  cannot  be  arrested,  371 
may  claim  limitation  of  lialiility,  345,  347,  349 
may  bring  in  third  parties,  350 
pleading  to,  time  for,  351 
affidavit  to  lead  warrant  in,  275 
bail  on,  296 
struck  out  before  hearing,  release,  803 


INDEX.  753 

Connterolaim — continued, 

form  of,  in  action  of  damage,  641 
defence  to,  851 

discontinuance  of  action  does  not  affect,  390 
in  defence  or  reply,  851 
jndgment  on,  807,  310 

objection  to  jurisdiction  over,  may  be  taken,  278 
time  for  delivery  of,  849,  351 
payment  into  Court  in  answer  to,  404 
See  Crou  AoUon. 

County  Oonrti  Act,  1888  (61  &  52  Vict.  43),  686,  687 

County  Conrti  Admiralty  Jnriidiction  Act.  1868  (31  k  82  Vict    71^    12 
240—248,  666—558,  574—578  k  x  «  o-c   wcr.   /i;,  iz. 

County  Conrti  Admiralty  Jnriidiction  Act  Amendment  Act.  1869  rS2  /k  ^^ 

Vict  61),  13,  240-248,  555-558,  578,  579  '  ^         ^^ 

Connty  Conrti  liaying  Admiralty  jnriidiction, 
appointment  of,  240,  674,  697 
Order  in  Council,  697 
in  charter-party  causes,  243,  244,  578,  579 
in  action  of  damage,  121,  241,  674,  678 
damage  to  cargo,  126,  241,  574 
necessaries,  199,  241,  574 
salvage,  167,  168,  186,  241,  574 
towage,  189,  241,674 
wages,  214,  216,  241,  574 
by  agreement,  241,  244,  675,  678 
none  in  bottomry,  63 

prize  causes,  240,  675 
slave  trade,  240,  676 
nor  by  way  of  appeal,  240,  676 
power  of  registrar  of,  to  take  evidence,  656,  676 

transfer  of  cause  from,  to  Admiralty  Division,  397 401,  575 

form  of  order,  616 
from  one  County  Court  to  another,  401,  676 
transfer  of  proceedings  for  sale  in,  to  Admiralty  Division,  400,  402  578 
statutory  provisions  as  to  procedure  in,  655—668,  674—679  * 

appeals  from,  to  Admiralty  Division,  184,  617—629,  677,  678,  586.  687 

See  also  Appeals  from  Inferior  Conrti. 
County  Court  Rules,  657 

fees,  658 
having  Admiralty  jurisdiction. 

City  of  London  Court  considered  as,  240 

district  includes  sea  for  three  miles  from  shore,  240 

prohibition  to,  492 

Conrt  of  Appeal, 

appeals  to,  from  Admiralty  Division,  636—652 
single  judge  in,  may  give  incidental  directions  for,  648 
no  appeal  without  leave  to  Court  of  Appeal  where  costs  are  matter  of 
discretion,  476 
or  by  consent,  etc.,  476,  537,  638 

""d^^rundeV'^rlc"'^/  *"  "'^''"'  *''"•  for  appeaUng  from  County 

appeal  to  in  appeals  to  Admiralty  Division  from  inferior  Courts  626 
whether  leave  now  required,  626  * 

in  what  cases  leave  granted  before  Judicature  Acts.  625.  526 

same  under  1888  Act  as  under  1868  Act,  529 

appeals  to,  from  Cinque  Ports  Salvage  Commissioners,  515.  616 
whether  leave  required  for,  615,  516 

all  applications  to,  must  be  by  motion,  543 

assisted  by  nautical  assessors,  646 

constitution  of,  for  hearing  appeals,  646 

incidental  powers  of,  546,  547 

power  of  enforcing  judgment,  661 
See  Appeali  to  Court  of  Appeal. 

Crew, 

when  entitled  to  salvage,  135 

cannot  claim  salvage  for  rescuing  ship  from  mutineers,  186 
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salvage,  apportionment  between,  and  owners,  1 71 

and  officers,  169 
salvage,  apportionment,  double  shares,  170 
personal  effects  of,  privileged  from  arrest  for  salvage,  179 

Chrott-aotioii, 

in  damage,  95,  108,  109,  573 

CroM-Mtioni,  870 

cross-cause  may  be  heanl  separatelv,  872 

principal  cause  and  cross-cause  of  damage  heard  on  same  evidence,  870 

agreement  for  trial  on  same  evidence,  form  of,  687 
now  actions  generally  consolidated  and  cross-caoae  becomes  coimteiv 
claim,  870,  898 
either  by  consent  or  order  of  Court,  870 
where  defendant's  ship  is  arrested  and  plaintiflTs  ship  cannot  be  arreatedy 

action  stayed  till  plaintiff  gives  security,  871 
owners  of  caigo  arresting  defendant  ship  need  not  give  seourity,  871 
where  both  parties  entitled  to  recover,  only  balance  of  claims  ascertained 
in  reference  payable,  810 

Crown, 

documents  in  possession  of  public  officials  privileged  from  discovery,  415 

information  and  protest  by,  against  arrest  of  foreign  national  ship,  form,  674 

may  claim  against  limited  liability  fund,  91 

non-liability  of,  for  costs,  98,  469 

property  exempt  from  arrest  for  salvage,  179 

Cnitomi, 

officers  of^  salvage  by,  142 

Danutge,  78—121 

original  jurisdiction  over  on  high  seas,  78 

statutory  extension,  78 

••  received  by  any  ship,"  78,  560 

**  done  by  ship,"  78,  570 

barge  to  ship  and  ship  to  barge,  74 
ship  to  pier,  74 
received  by  ship  by  collision  with  pier,  74 
without  actual  contact  between  ships,  74 
by  ship  to  telegraph  cable,  75 

no  action  in  Admiralty  against  a  pilot  for  collision,  75 
does  not  include  damage  T)y  breacn  of  contract,  75 
includes  personal  injury  done  by  a  ^ip,  76 
where  claims  for  loss  of  life,  remedy  in  rem  not  available,  77 
Admiralty  Division  has  same  jurisdiction  as  other  Divisions  inpenonam,  77 
iurisdiction  over,  in  foreign  waters  against  foreign  ships,  77,  78 
law  applicable  to  torts  on  hi^h  seas  and  in  territorial  waters,  78 
statutory  arrest  of  foreign  ships  found  within  jurisdiction,  78 
no  jurisdiction  over  foreign  national  vessels,  79 
exemptions  from  arrest  under  Mail  Ships  Act,  1891,  on  security  given, 

79,  80,  81 
remedy  in  rem  for  damage  founded  on  maritime  lien,  lies  against  ship 

and  freight,  81 
circumstances  under  which  lien  attaches,  82 
not  co-extensive  with  personal  liability,  88 
lien  on  freight  consequential  to  lien  on  ship,  82 
to  what  lien  attaches,  84 
when  it  attaches,  85 

against  whom,  and  when  enforceable,  85 
prioritv  of  lien,  85 
proceedings  in  different  Courts,  85 
effect  of  judgment  in  rem^  86 
at  whose  suit  damage  lien  is  enforceable,  87 
to  what  extent  enforceable,  87 
whether  owners  of  res  appear  or  not,  87 
effect  of  bail,  87 
remedy  in  personam  for  damage,  88 

for  damage  by  King's  ships,  89 
statutory  limit  to  shipowners'  liability  under  Merchant  Shipping  Act, 

1894,  S%  90.    And  see  Limitation  of  LiabiUty. 
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Hniit  applies  to  each  distinct  occasion,  90,  93,  597,  606 

statutory  limit  of   liability  extended  to  vessels  launched  in  British 

dSminions,  89 
where  several  claimants,  Court  may  distribute  proceeds  i*ateab1y,  90 
shipowners'  limitation  of  liability  extended  to  all  damage  on  land  or 

water  caused  by  improper  navigation,  91,  92 
same  limitation  for  dock  owners,  harbour  authorities,  etc.,  92 
shipowner  need  not  admit  liability  before  claiming  limitation,  91 
Crown  may  claim  against  fund,  9*1 
rules  as  to  recovery  of  damages  for,  93 
in  case  of  inevitable  accident,  94 

definition  of,  94 
costs  in,  95 
where  both  ships  to  blame.  Admiralty  rule  of  division  of  loss,  93,  95 

whether  suit  be  by  shipowner,  95 
by  owner  of  cargo,  96 
for  personal  ii\jurv,  97 
where  three  vessels  are  to  blame,  97 

costs,  97,  98 
where  plaintiff  ship  alone  to  blame,  98 

costs  in,  98 

and  damages  for  arrest  of  ship 
not  in  fault,  98 
where  defendant  ship  alone  to  blame,  99 

costs  in,  99 
burthen  of  proof  lies  on  each  party,  99 
statutory  rules  ss  to  burthen  of  proof,  99 
Collision  regulations,  100 

applicable  to  foreign  ships  as  well  as  British  ships,  101 

presumption  of  fault  on  infiingement  of,  99 

except  where  infringement  could  not  possibly  have  contribnted  to 

collision,  102 
power  to  make,  101 
River  relations  probably  having  statutory  sanction,  101,  102,  104,  105 
so  Dockyard  Ports  and  Solent,  105 

Tees,  Tyne,  Thames,  Usk,  and  Manchester  Ship  Canal  not  inclnded,  102 
statutory  provisions  as  to  local  navigation  rules,  108,  104 

by  Order  in  Council,  104 
statutory  duty  to  stand  by  in  collision,  105 

presumption  of  fault  on  failure,  106 
caused  or  contributed  to  by  compulsory  pilot,  106,  107 

Trinity  House  pUot,  107 

in  case  of  tug  and  tow,  107 

costs  in,  107 
caused  or  contributed  to  by  dockmaster,  108 
croes-actions, 

statutory  provisions,  108,  109 
applicable  to  counterclaims,  109 
assessment  of  damages, 

principle  restitutio  in  integntm^  109 
direct  damage  recoverable,  110 
if  total  loss  of  ship,  110 
if  ship  partially  damaged.  111 
where  cost  of  repairs  exceeds  ship's  value,  112,  113 
consequential  damage  generally,  113 

interest  allowed  for  delay  in  payment,  118 

for  loss  of  freight,  113 

for  insurance,  113 

not  for  loss  of  contingent  profits,  114 

in  case  of  car^  carried  on  ship's  account,  115 

where  loss  of  oeneficial  charter  or  employment,  115 

for  detention  during  repairs  or  withdrawal  from  employment, 

115—117 
though  no  tangible  pecuniary  loss  shown,  115,  116 
rate  of  demurrage,  117 
other  consequential  damage,  117,  118 
for  subsequent  injury,  1 18 
salvage,  118 
not  for  fluctuation  of  market,  119 

48—2 
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assessment  of  damages — continued. 

measure  of  damages  where  cargo  totally  lost,  119 

where  paraally  lost,  120 
where  delivery  of  cargo  delayed,  120 
where  UabUity  limited,  120,  121 
jmifldictioD  in  actions  of,  generally.    See  Admiralty  DiTiaioa. 

of  Admiralty  Division  toenforce  foreign  judgment  in  rem,  121 
of  Cinque  Ports  Admiralty  Court,  121 
of   County    Courts    having    Admiralty   jurisdiction.     See 
County  Coorts  haTing  Admiralty  Jnriadiotion. 
actions  of,  appeals  to  Court  of  Appeal  in,  294,  550.    See  Oourt  of  Appeal. 

costs  in,  550 
baU  in,  291,  292 
bUls  of  costs  in.  704—718 
cross-actions,  may  be  consolidated,  898 

agreement  for  trial  on  same  evidence,  form,  687 
evidence  by  affidavit  in  actions  of,  by  default,  422,  431 
action,  bunlen  of  proof  in,  99,  446 

judgment  enforceable  hy  fieri  faeioi^  838 
filing  Preliminary  Acts,  867 

contents  of,  867,  868 
in  what  actions  required,  868 
pleadings  in,  agreement  of  solicitors  equivalent  to  order  of  Court,  342 

action  may,  by  order,  be  tried  on  Preliminary 
Acts  only,  843 
Admiralty  rules  of  pleading  before  Judicature  Acts,  in,  853 
Judicature  Act  forms  not  used,  849 
interest  on  decree  in,  448 
re-arrest  for  costs,  836 
reference  in,  458 

costs  of,  458,  459 
decrees,  minutes  of^  in,  612,  618 
forms  of  pleadings  in,  etc.,  688 — 648 
miscellaneous  forms,  674 — 696 

Damage  to  eargo, 

imported.  Admiralty  jurisdiction  over,  122—126,  570.     See  Admiraltj 

DiTiaion,  Cargo, 
action  of,  forms  in,  647 — 649 

minute  of  decree  in,  615 
reference  in,  458 

costs  of,  458,  459 
County  Courts  having  Admiralty  jurisdiction  in,  126,  241,  574 

Damages, 

no  writ  of  inquiry  to  assess  in  Admiralty,  838 

assessment  of,  generally  referred  to  registrar  and  merchants,  446 

Dangeroua  goods, 

jurisdiction  of  Admiralty  Courts  over  ships  carrying,  289 

Debtors, 

power  to  arrest  and  imprison,  about  to  leave  country,  491,  492 
judgment,  committal  of,  497^99 

Debtors  Aot, 

committal  under,  to  enforce  judgment  inpersonam^  838,  497^99 

Defttult  of  appearanee, 

action  inperscniam, 

proceedings  to  obtain  judgment  in,  831 

where  pleadings  filed  in,  384,  341 

except  where  defendant  infant  or  of  unsound  mind,  882 

where  writ  indorsed  with  liquidated  demand,  832 

where  claim  for  pecuniary  damages  indorsed,  883 

in  other  cases,  384 

in  actions  in  rem^  proceedings  to  obtain  judgment,  288—289    * 
former  Admiralty  Court  practice  (suit  in  posnam),  283,  287 
power  of  sale,  283,  284 
where  property  arrested,  motion  for  sale,  284 
motion  for  appraisement  and  sale  before  hearing,  285 
proceeds  brought  into  Court,  235 
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]>«teiat  of  %,ppwn3ieB— continued. 

in  actions  in  remy  pleadings  iiled  in,  369 

where  caveai  warrant  taken  ont,  289,  290 
motions  in,  502 

Be&nlt  of  ploading,  357,  359 

Dofonoe, 

delivery  of,  847 

form  and  contents  of,  348 

farther  defence,  849 
counterclaim,  bringing  in  third  parties,  849,  350 
to  specially  indorsed  writ  in  personam^  348 

Su  VormMf  Pleadingi,  and  Dtficriptum  of  Action  required. 

Defendant, 

contribution  against  third  party,  863 

co-defendant,  866 
Demnrrage. 

allowed  in  damages  by  collision,  117 

Dereliet, 

what  is,  145,  146,  598 

amount  of  reward  for  salvage  of,  156,  157,  158.    See  Admiralty  Droita. 

Detention, 

element  in  assessinsp  salvage  reward,  154 

by  receiver  of  wreck  for  salvage,  181,  261,  600 

Deriation, 

for  life  salvage,  no  breach  of  shipowner's  contract  of  carriage,  158 
risk  incurred  by,  element  in  salvage  reward,  153 

Direetioni, 

summons  for,  504 

Diabnnementa, 

master  has  maritime  lieu  for,  209,  211,  593 

practice  of  material  men  to  resort  to  for  payment  of  necessaries,  196, 197 

must  be  made  on  behalf  of  ship,  217 

action  of.    See  Wagei. 

Diieontinnanee, 

of  action  by  plaintiff^  389 

defendant,  389 

notice  of,  389 

costs,  389 
notice  to  continue  proceedings  required  after  lapse  of  one  year,  389 
of  action  no  discontinuance  of  counterclaim,  390 

Diieovery, 

powers  of  Admiralty  Division,  410 — 420,  571 
of  documents,  former  power  of  Admiralty  Court,  410,  412 
application  for  order  requires  no  affidavit,  414 
affidavit  of,  414 

affidavit  relating  to  specific  document,  415 
what  are  privileged,  415 
order  for  production,  416 

attendance  for  production,  416 
no  order  required  where  referred  to  in  pleadings  or  affidavits,  416 

how  obtained,  416,  417 
not  generally  ordered  before  defence  delivered,  414,  416 
incidentfu  powers  of  Court  relating  to  discovery  and  production  of 

documents,  418 
security  for  costs  of,  419 
notice  to  admit,  420 
interrogatories,  former  practice,  410 

not  delivered  without  leave,  410 
application  for  leave  to  deliver,  411 
what  are  generally  admissible,  411 
order  to  answer  by  affidavit,  412 
i^davit  in  answer  to,  412 

objection  to  answering,  413 
application  to  set  aside,  413 
sufficiency  of  answer  to,  413 
use  of  answers  in  evidence,  413 
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Ditttnct  oocMioni, 

in  limitation  of  U&bility,  90,  93,  597,  606.     See  Limitation  of  LUbiUty. 

Bittreit,  Signals  of, 

statutory  right  to  salvage  for  showing,  1S4 
what  are,  under  Collision  Regulations,  134 

Dittriet  Begiitrj, 

proceedings  in,  279 

removal  from,  to  principal  registry,  279 

subsequent  proceedings  in  suit  removed,  280 

order  of  Ck>urt  or  judge  required  for  removal  from,  280 

removal  to,  from  principal  registry,  280 

district  registrars,  powers  of,  254,  280 

appeals  from,  281 
Liverpool  Admiralty  district  registrar,  281,  282 
Court  fees,  282 

Diitribution  of  Salvage,  167—176. 

DlTifion  of  lots, 

Admiralty  rule  not  applied  where  loss  of  life  actions,  93 

in  damage  to  cargo  actions  not  within  Admiralty  jurisdiction,  93 
applicable  in  claims  by  cargo  owners  for  dama||^,  93 

where  three  vessels  to  blame  for  colusion,  97 
whether  applicable  to  cases  of  personal  injury,  97 
applicable  where  one  ship  to  blame  by  statutory  pre- 
sumption, 104 

DiTiiional  Court,  of  Admiralty  Divifion, 
appeals  lie  to,  from  inferior  Courts,  518 

Cinque  Ports  Salvage  Commissioners,  515 
whether  leave  of,  required  to  appeal  to  Court  of  Appeal,  515,  516,  525,  526 

Book  authoritiet.    See  Harbour  Authoritiet. 

may  limit  liability  for  damage  to  ships  or  goods,  92,  606 
liable  for  damage  by  dock  master,  108 

writ  of,  to  enforce  payment  of  costs,  481 

to  enforce  judgments  to  pay  money,  486 

to  enforce  Admiralty  judgments  and  orders  in  personam,  338,  339 

Xnginoor, 

certificate  of,  dealt  with  on  shipping  inquiry,  530 
appeal  to  Admiralty  Division,  531,  595,  596,  609,  610 

costs  of  appeal,  585 

Xrideneo, 

in  actions  of  damage,  431,  432 
salvage  431,  432 
limitation  of  liability,  431.     And  see  Proofi. 

Xzaminatlon  of  witneasat.    See  Proofi. 

Xzaminar  in  Admiralty, 

subpoena  to  attend  before,  425,  428,  572 
certificate  of,  429 
fees  of,  430,  701,  702 
return  by,  435 

Execution, 

in  (uHon  in  personam^ 

judgment  for  plaintiff',  335 

under  Admiralty  Court  Act,  1861... 336,  337,  571,  572 

by  monition  and  attachment,  or  under  Debtors  Act,  338 

hy  fieri  facias,  elegit  and  other  writs,  338,  339 

to  what  officers  process  directed,  339 

judgment  for  defendant,  840 
attachmeiiU  of  debts,  389 
discovery  m  aid  of  839 
in  fiction  in  rem,  304 — 318 

monition  not  now  necessary,  309 
stay  of,  448 

Feea, 

of  commissioners,  701,  702 
examiners  in  Admiralty,  701,  702 
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Fees — continued. 

form  of  praecipe  for,  689 

on  sale  of  vessels  paid  by  transfers  in  paymaster's  books,  608 
poundage  on  payment  of  sums  out  of  Admiralty  Registry  abolished,  608 
table  of,  under  Admiralty  Rules  of  1859. ..701— 703 

Fieri  £M)iai, 

writ  of,  to  enforce  payment  of  costs,  481 

judgments  to  pay  money,  486 
judgments  and  orders  in  personam^  338,  889 
See  Action  in  personam,  Action  in  rem. 
Fishing  boats, 

salvage  services  by,  apportionment  between  owners  and  crew,  170,  171, 

172—175,  176 
subject  to  Part  II.  of  Merchant  Shipping  Act,  1894. ..594 

law  of,  63—66,  78,  213,  695.     See  Bottomry,  Wages. 

Flotsam,  Jetsam  and  lagan,  185,  598.    See  Admiralty  Droits,  Wreck. 

Foreign  attachment, 

process  in  Admiralty  once  analogous  to,  19,  81,  82 

now  no  longer  so,  22 

none  out  of   Mayor's    Court  of  London  against 
proceeds,  813 

Foreign  character.    See  National  Character. 

Foreigner, 

if  plaintiff,  must  give  security  for  costs,  482 

need  not  generally  give  security  for  damages,  482 

Foreign  enlistment. 

Jurisdiction  o/ Admiralty  Division,  13,  225—231,  682—586 
Colonial  Courts  of  Admiralty,  225 
Vice-Admiralty  Courts,  225,  586 
Court  may  release  on  bail,  225,  228,  231 

seizure,    condemnation,    and   forfeiture  of   offeuding   ships,   225^ 
583—685 
offences  n/nder,  226—228 

punishment  of,  226—228,  581,  582 
jurisdiction  ift, 

costs  and  damages  for  improper  detention,  229,  584 
Customs  officers  may  detain  ship,  229 
procedure  on  detention,  229 

costs  and  damages  where  ship  released  by  Secretary  of  State,  230,  68& 
restoration  of  prizes  captured  in  violation  of  neutrality,  230,  582 

appeal,  230 
appealf  231 ,  685 
suitSf  procedure  in,  230,  231 
bail  for  ship,  231,  291,  297 
forms,  affidavit  to  lead  warrant,  673 
statement  of  claim,  674 
decree  ship  released.  616 

ship  condemned,  616 

Foreign  Enlistment  Act,  1870  (33  k  34  Vict.  90),  681—586 
indemnity  to  officers,  683,  685 
interpretation  of  terms  in  Act,  586 
commissioned  foreign  ship  not  liable  to  forfeiture,  686 
persons  entering  military  service  of  Asiatic  powers,  when  not  subject 
to  penalties,  586 

Foreign-going  ship, 
detinition  of,  204 

wages  action  by  crew  of,  up  to  what  period  wages  payable,  205 
forms,  668—666 

Foreign  Ctovemment, 

property  of, 

exempt  from  arrest  for  damage,  79,  262 

for  salvage,  179,  262 
arbitration  as  to,  by  Admiralty  Court,  179 
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Foreign  Ovftrnmmi— continued, 
property  of— continued, 

protest  against  arrest  of  ship  belonging  to,  form,  674 
soit  by,  statement  of  claim,  form,  622 

ordered  to  give  security  for  costs,  482 

Foreign  national  tliip,  79,  179,  262 

Foreign  leanuui, 

ordered  to  give  security  for  costs,  483 
viaticum  o\,  202,  213,  476 
wages  action.    Sec  Wages. 

alien  enemy  can  sue  for,  if  voyage  under  licence,  213,    And  see 
Seaman. 
Foreign  eliip, 
charaeUr, 

British  nationality,  223,  591.     SeeVutionMl  Charaeter. 
consiUf  notice  to,  iu  wages  or  possession  suits  against,  212,  258 

consent  of,  usually  required  in  such  cases,  30,  211 
cUMmage^ 

collision  between  foreign  ships  in  foreign  waters  or  on  high  seas,  78 

with  British  sUp  in  foreign  waters  or  on  high  seas,  78 
law  applicable,  78 

statutory  remedy  against,  for  damage  to  British  property,  78,  602 
may  be  exempt  from  arrest  under  Mail  Ships  Act,  79,  80 
life  salvagcy  liability  for,  144,  145,  598 
limHaiion  of  liability,  91,  596—598,  605,  606 

tonnage  of,  for,  384 
mortgage^  where  under  arrest  of  Court,  Admiralty  jurisdiction  over,  43,  44 
necessaries  supplied  to, 

jurisdiction  over,  by  statute  of  1840.. .191,  560 

by  statute  of  1861.  ..197,  198,  570 
suit,  forms  of  pleadings,  etc.,  655 — 657 
possesstoiiy 

Court  only  entertains  by  consent  of  consul  or  by  agreement,  30,  258 

where  no  question  of  foreign  municipal  law,  30 

suit  by  British  subject  against  ship  coming  here  in  possession  of 

foreigners,  30 
restraint^  32 
wages, 

master  or  seamen  of,  may  sue  here  for,  unless  consul  protests,  211 , 

212 
notice  to  consul,  212,  258 
lex  fori  determines  lien,  213,  595 

Foreign  waten, 

collisions  in,  within  Admiralty  jurisdiction,  77,  78. 

Forfeitnre, 

where  dangerous  goods  carried,  239 

illej^  assumption  of  national  character,  223,  591 
foreign  enlistment  offences  225—281,  581—586 
suit,  forms  of  indorsement  on  writ,  670 

affidavit  to  lend  warrant,  670 
statement  of  claim,  671 
defence,  672,  673 
minute  of  decree,  615 

Fonni,  Admiralty  Division,  619—696 
appellate  Courts,  694 — 696 
miscellaneous,  680 — 696 

Freight, 

arrest  of  cargo  for,  262,  263 

instructions  for,  684 
minute  of  order  to  bring  in,  617 

costs  of  paying  into  Court  may  be  deducted  by  cargo  owner,  469 
bottomry,  47,  48,  56 

for  necessities  of  ship  or  cargo,  49,  52 

commission  on  freight  on  transhipment  not  chargeable  to  cargo  but 

to  ship,  52 
by  ship's  agents  paying  debts  of  ship  out  of  it,  58,  59 
may  be  arrested  to  satisfy  bond,  63 
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Freight — cantintud, 

boUomrtf — eonlinued. 

payable  for  traushipment  after  bottomry  bond  incurred,  ranking  of,  67 
Court  decides  title  to,  68,  69 
ship  and  freight  primarily  liable,  68 
marshalling  of  assets,  70,  71,  72 
co-oumershipf 

may  be  dealt  with  by  Court  in  matters  of  account  between  co-owners,  35 
damage^  lieu  attaches  to,  84 

how  enforced,  84 
in  assessment  of,  what  measure  of  damages  recoverable,  110,  115 
mortgcige, 

of,  included  in  mortgage  of  ship,  37 
rights  of  mortcngor  and  mortgagee,  37,  88,  43 
salvage^  forms  of  affidavit  of  value,  686 

agreement  as  to  value,  686,  687 
value  of,  how  estimated  for,  177,  179 
wages, 

seamen's  wages  not  now  dependent  upon  earning  of,  185 

Oamiihee, 

distribution  of  proceeds  in  Admiralty,  313 

General  average  eontribation,  118 

Harbour  authorities, 

can  limit  liability  for  certain  damage,  92,  606 
liability  of,  and  powers  of,  as  regards  wreck,  680 

Harbour  Xaater,  108.    See  Boek  Xaater. 

Hearing,  438—450 
notice  of,  488 
time  for,  438 

proceedings  to  place  cause  on  list  for,  438 
motion  to  appomt  early  day  for,  439 
setting  down  special  case  for,  440 
withdrawal  of  action  before,  440 
prints  of  pleadings,  deposit  of,  for,  440 
ie/ore  wJuym^  441,  442 

attendance  of  Trinity  Masters  at,  442,  443 
other  assessors,  442 
fees  of,  444 
how  obtained,  443 
inspection  by,  445 
whether  Admiralty  actions  triable  before  jury,  441,  442,  449,  450 
adjournment  of,  for  absence  of  witnesses,  444 
where  pleadings  or  proofs  not  delivered  in  time,  444 
witnesses  not  examined  before  on  questions  of  nautical  skill,  446 
procedure  at,  445,  446,  447 
burden  of  proof,  445 
evidence,  445,  446 
couusel,  446,  447 
minute  of  decree,  447 
costs,  447 

interest  recoverable  on  judgment,  448 
stay  of  execution,  448 

former  practice  of  act  on  petition  and  answer,  448 
proceeding  by  special  case,  448 
See  Be-nearing. 

Higher  and  lower  toale  of  ooeta,  470 

HighBeas, 

generally, 

contracts  made  at  sea  under  seal,  5 — 7 
criminal  powers  of  Admiralty  on,  3 — 6 
jurisdiction  over  necessaries,  190, 197 

salvage,  143,  144 
damage,  78 
torts  on,  8,  73 
towage,  187 
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Home  trade  ship, 

defined,  204 

doable  pay  when  recoverable  by  crew  of,  204 

wages  action  by  crew  of,  forms,  660,  663 

House  of  Lords, 

appeal  to,  from  Court  of  Appeal  17,  553,  554.    See  Appeali  to  Home 

of  Lords, 
principles  adopted  by  in  salvai^  appeals,  184. 

Hjpothecation.    See  Bottomry. 

Illegal  eolours,  222,  223,  592 
Indemnity.    See  ContribiOion. 

Ineyitahle  acoident, 

definition  of,  94 

minute  of  decree,  618.     See  Damage. 

Infants, 

actions  by,  261 

en  ventre  so  m^e,  claims  by ,  in  limitation  of  liability  suit,  884,  885 

procedure  where  default  of  appearance  by,  in  action  in  personam^  382 

Inferior  Courts.    See  County  Courts  having  Admiralty  Jurisdietion,  and 
Appeals  from  Inferior  Courts. 

Injunotion, 

^vrits  of,  not  issued,  but  orders  now  substituted  for,  488,  489 
procedure  to  obtain  order,  489 
effect  of  order,  490 
registrar  cannot  grant,  489 

Inquiry, 

writ  of,  before  sheriff,  none  in  Admiralty,  838 

Inspeotion, 

of  ship  or  property,  by  Trinity  Masters,  445,  571 

order  for,  445,  571 

by  judge  or  person  appointed  by  him,  445,  490,  491 
of  documents,  416—418 

Insurance  of  vessels  under  arrest,  816,  817 

Interest, 

affidavit  of,  in  actions  in  rem^  271 
when  allowable, 

on  bottomry  bond,  68 
costs,  470 

damages  awarded,  113,  448 
judgment,  220,  448 

of  Court  of  Appeal,  551, 
limitation  of  liability  fund,  884,  888 
salvage  award,  181 

Interpleader,  469,  491,  571 

Interrogatories, 

former  power  and  practice  of  Admiralty  Court  over,  410 

cannot  now  be  delivered  without  leave,  410 

application  for  leave,  411 

afiadavit  not  generallv  required,  411 

what  are  generally  admissible,  411 

power  of  Admiralty  Registrar  over,  411 

costs  of,  411,  412 

order  to  answer  by  affidavit,  412 

affidavit  in  answer,  412 

objection  to  answering,  413 

application  t^  set  aside,  413 

use  of,  in  evidence,  418 

Intervention,  270—272 
appearance  by,  70 
by  underwriters,  270 
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InTestment  of  money  paid  into  Court,  407 

Ireland, 

Admiralty  Court  in,  824,  325 
Civil  Bill  Coarts  in,  325 

issue  and  service  of  writ  out  of  jurisdiction  in,  323 — 326 

discretion  of  Court,  323—326 
Issne, 

settlement  of,  by  oonsent  or  order,  362 
in  Admiralty  actions,  how  tried,  862,  449,  450,  561 

costs  of,  469,  561 

Judge, 

where  assisted  by  Trinity  Masters,  duty  of,  442,  443 

inspection  by,  445,  490 

jurisdiction  of,  in  Chambers,  503 

appeal  from,  generally,  507,  508 

may  adjourn  summons  into  Court,  505,  508 

appeal   to,   from   Registrar's    decision   on 

substitute's  wages,  511 
Registrar  may  refer  applications  to,  509 

payment  out  of  Court  in  AdmGalty  actions,  none  without  order,  404, 
405 

Judgment,  220,  305,  335,  447, 451.    See  Aetion  in  penonam,  Action  in  rent 

Judioial  Committee  of  the  Privy  Counoil,  536,  561 

Jury, 

Admiralty  actions  not  in  practice  tried  before,  441,  442,  449 

whether  discretion  exists  m  Court  to  order,  442 

not  summoned  to  try  suits  under  County  Court  Admiralty  Jurisdiction 

Acts,  1868  and  1869... 556 
issues  in  Admiralty  actions  may  be  tried  before,  449 — 450 

King's  ships, 

damage  by,  not  liable  to  arrest  for,  89,  262 

commanding  officer  personally  proceeded  against  for  damage  by, 

262 
in  such  cases  onlv  actual  wrongdoer  responsible,  89 
procedure  in  such  cases,  89 
Merchant  Shipping  Acts  not  applicable  to,  603 
salvage,  where  captures  from  pirates  by,  566 

when  officers  or  crew  may  be  entitled  to,  142 
agreement  as  to,  by,  143,  600,  601 

abroad,  procedure  in  where  services  rendered  abroad,  143,  181, 
601,  602 

Law,  points  of; 

may  be  disposed  of  before  hearing,  357 

Lex  fori, 

governs  lien  for  wages,  213 

LiabiUty, 

admission  of,  minute  of,  616 

Lien.    See  Xaritime  Lien,  Possessory  Lien,  Statutory  Lien. 

Life,  loss  of; 

action  in  perao^iam  for^  77 

available  to  aliens,  77 
action  in  rem  for  does  not  lie,  77,  93 

question  of  jurisdiction  perhaps  still  open  in  Cin(|uo  Ports  Admiralty 
Court,  121 
limitation  of  lialnlUy /or,  380,  384,  597,  605 

forms  relating  to,  643—646.    See  Limitation  of  Liability. 

Life  salvage, 

no  original  Admiralty  jurisdiction  for,  now  jurisdiction  by  statute, 
130,  144,  598 
from  foreign  vessels  within  British  waters,  144,  598 
priority  of,  146,  598 
amount  of  rewai*d,  158.    See  Salvage. 
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limitetioiL  of  lUbiUty, 

jnrisdiction  over,  exercised  by  Admiralty  Division,  90,  91,  379 
for  all  claims  arising  on  one  distinct  occasion,  90,  98,  597,  606 

See  Shipownor. 
owners  of  ships,  whether  British  or  foreign, '  may  limit  liability  for 
improper  navigation,  89—98,  696—598,  605,  606 
so  may  aock  owners,  etc.,  in  certain  cases,  92,  606 
ships  built  in  British  dominions  for  certain  time  before  registration, 
89,  605 
statutory  amount  of  liability,  89,  90,  597 
calculated  on  tonnage  at  time  of  collision,  884 
jurisdiction  of  Court  to  decree,  90,  91,  879,  597 
to  distribute  where  several  claims,  90,  91,  597 
to  restrain  other  actions,  90,  91,  881,  382 
may  be  claimed  by  counterclaim  in  damage  actions,  349 
Crown  may  claim  against  limitation  fund,  91,  885 
none  where  part-owners  privy  to  collision,  89,  886 
may  be  contoicted  out  of,  89 
where  both  vessels  to  blame,  balance  only  claimable,  388 

iS^<»;  Damage. 
cuUuma,  877 

who  brought  by,  877 
writ  in,  877 

indorsement  on,  form  of,  643 
appearance  before  hearing,  877 
statement  of  claim,  878 
tonnage  for,  how  described  in,  878,  884 
deductions  from,  878,  379 
generally  liability  admitted,  380 
other  usual  averments,  880 
what  should  be  claim^  881 
in  cases  for  loss  of  life  or  personal  injury,  388 

form  of,  643,  645,  646 
affidavit  verifying,  888 

form  of,  687 
defence,  383 

form  of,  645 
evidence,  888,  431 

consent  to  take  by  affidavit,  form,  688 
notice  of  trial,  384 
hearing,  884 

decree,  where  loss  of  life  and  property,  884,  385 
advertisement,  form,  689 
where  loss  of  property  only,  385 

where  other  claims  apprehended,  security  may  be  ordered,  386 
form  of,  where,  614 
statutory  amount  paid  into  Court,  882 

together  with  interest,  120,  884 

and  costs  (if  any)  of  actions  stayed,  385 
notice  of  payment  in,  form  of,  688- 
sometimes  bail  given  for  loss  of  life  claims,  380,  381,  387 
advertisements  for  claimants,  885,  387 

form  of,  689 
appearance  of  claimants,  387 
biU  of  costs  in,  718—721 
reference  in,  385,  453 

marshalling  assets  for  life  and  property  claims,  387,  888 
costs,  886,  887 
interest  on  ftind  in  Court  after  decree  not  usually  given,  388 

Liquidated  demand, 

writ  indorsed  with,  whether  available  in  Admiralty,  382 

JA»  alibi  pendens, 

stay  of  proceedings,  where,  85,  86 
effect  of  bail  given  abroad,  86 
appearance  under  protest,  where,  276,  277 

LiTerpcol  Admiralty  Diatriet  Begiitrar,  257,  281,  282 

liverpool  Admiralty  Diatriet  Eegistrar't  Aot,  1870  (83  k  34  Vict.  45), 
579—581 
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Liverpool  Admiralty  Bittriet  Bogiitrj,  18,  257,  281 
caveat  payment  book  in,  811 
fees  in,  255,  282 
payment  into  Ck>iirt  in  causes  in,  299 

Siyment  out,  805 
raer  in  Council  as  to,  696 
nautical  assessors  in,  580 

liverpool,  Pasiage  Court  of;  18,  246,  555,  557 
appeal  to  Admiralty  Division,  517,  518 
Presiding  Judge  of,  557 

power  of,  to  make  rules,  580 
concurrent  jurisdiction  of,  with  County  Court  having  Admiralty  juris- 
diction, 150,  246,  247,  577 
practice  and  procedure  of,  555,  557 
transfer  of  cause  from,  to  Admiralty  Division,  898 

proceedings  for  sale  on  appeal  from,  to,  400 

where  suit  pending  in,  402 
See  Ooanty  Courts  haTing  Admiralty  Jnrudiotion,  Appeal!  firom 
Inferior  Courts. 

Looal  Hayigatioxi  Bnles, 

probably  having  force  of  Collision  Regulations,  101 

Humber,  Ouse,  Trent,  101 

Bridgwater,  Avon,  Clyde,  102 

Dockyard  Ports,  105 

Solent,  105 

Mersey  Channel  and  River,  102,  104 
not  having  force  of  Collision  R^ulations,  102 

Thames,  Tees,  Newport,  Danube,  Scheldt,  Usk,  Manchester  Ship 
Canal,  102 
power  to  make  by  Order  in  Council,  104 

saving  for,  104 


Ig  101 

)^to 


relation  of,  to  Collision  Regulations,  101 

Lodgment, 

authority  for,  on  payment  into  Court  in  lieu  of  bail,  299 

engineer's,  evideuoe  against  shipowners,  420 
lighthouse  keeper's,  evidence  of  weather,  431,  432 

London,  City  Court  of, 

appeal  from,  in  Admiralty  and  maritime  causes,  517 

practice  of,  240, 555.    See  County  Courts  having  Admiralty  Jnrisdiotion, 

Appeals  from  IniiBrior  Courts, 
transfer  of  cause  from,  to  Admiralty  Division,  898 

proceedings  for  sale,  on  appeal  from,  to,  400 

where  suit  pending,  402 

Long  Vaeation, 

before  October  not  reckoned  in  time  for  pleading,  342,  854 

Lnnaties, 

actions  by,  251 

default  appearance  in  action  in  personam  by,  832 


Magistrates, 

appeals  in  shipping  casualties  to  Admiralty  Divisional  Court,  560,  582, 
595,  596.    See  Snipping  Casualty  Appeals. 

MaUship, 

salvage  by,  154. 

MaU  Ships  Aot,  1891  (54  k  55  Vict  31),  587—590 
Orders  in  Council  under,  375 
Rules  under,  373—376 

Mail  ships  exempted, 

not  liable  to  arrest,  79,  80,  262,  589 
provisions  as  to  national  ships,  874,  875,  589 
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Mail  thipt  KLempUd^eonlinued. 
procedure  in  actions  against,  376 
security  by  owners  of.  378,  588 

on  notice  ^ven  to  arresting  authority,  374 
Admiralty  Division,  jurisdiction  oyer,  assigned  to,  375 
powers  and  duties  of  Board  of  Trade  over,  373—376 
fees  relating  to  security  given  by,  376 

Xanaging  owner, 

duty  of,  to  deliver  accounts,  34 
right  of,  to  charge  commission,  34. 
See  Co-ownerudp. 

ManahafUr  Diitriet  Kagiitrj, 

payment  of  fees  in  action  in,  by  stamps,  255 
into  Court  in,  299 
out  of  Court  in,  305 

now  obtainable  from  Admiralty  Division,  488,  489 
procedure  to  obtain,  489 
effect  of  order  for,  489,  490 
registrar  cannot  grant,  489 

Marina  infuranea, 

bottomry,  lender  on  may  insure,  60 

but  cannot  include  premium  in  bond,  61 
constructive  total  loss  on,  is  not  a  loss  in  bottomry,  59 
premium  on,  considered  in  certain  cases  of  salvage,  153 

Maritiaa  intaratt,  61.    See  Bottomry. 

Maritiaa  lian, 
bottomry,  63 

priority  of,  66 

whether,  wh^re  law  of  flag  does  not  require  communication, 
65,66 
damage,  81,  560,  570 

priority  of  lien  for,  85 
disbursements,  46,  216,  219 
forfeiture,  whether  for,  223 
necessaries,  none  for,  195,  198 
pilotage.    See  Wages. 
salvage,  178 

towage,  whether  for,  187 
wages,  216 

priority  of,  217,  218 

Maritime  riik,  59.    See  Bottomry. 

Married  woman, 
actions  by,  251 

Marshal,  Admiralty, 

service  of  warrant  by,  260 
arrest  by,  instructions  for,  260 

at  out-port,  by  substitute,  261 

responsible  for  custody  of  property  under,  263 

cannot  arrest  property  in  hanos  or  sheriff,  264 

certificate  of  service  of  warrant  by,  265 
appraisement  executed  by,  313 
unlivery,  commission  of,  executed  by,  314 
sale,  317 

expenses  of  execution,  315,  319,  320,  n. 
certificate  of  execution  of  appraisement,  314 
action  in  peraowmi,  writs  of  execution  directed  to,  339 
possession,  fees  of,  301.    See  Admiralty  Marshal. 

Marshalling, 

assets  in  bottomry,  70,  72 

claims  in  limitation  of  liability  suits,  90,  888 

Matter, 

defined,  48,  603 

action  against,  by  mariners  or  passengers,  73 

admissions  by,  evidence  against  owners,  420 
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bottomry^ 

may  enter  into  bottomry  or  respoiid^Uia,  47,  48 
cannot  make  owner  personally  liable,  47 
mxist  prove  necessity  for  loan,  48 
his  duty  to  ship  and  cargo,  48,  52 
his  right  by  foreign  law,  63 — 66 
assets  marshalled  in  favour  of  wages  of,  46,  218 
damaget 

duty  of  master  to  stand  by  in  collision,  105 
wilml  acts  of,  owners  not  liable  for,  25,  82,  83 
dislncrsements, 

power  of,  to  make,  209,  211,  455,  570,  593 

must  be  on  behalf  of  ship,  216 

attempt  by  material  men  to  resort  to,  196,  197,  217 

power  to  incur  liabilities  for  ship,  209 — 211,  455,  593 

maritime  lien  for,  46,  216—219 

priority  of,  46,  216—219 
forms  in,  662,  668,  669 
reference  in,  454,  455 
form  of  claim  in,  683 
necessaries,  power  to  bind  owners  for,  39,  193 
removal  of,  29 
salvage, 

agreement  by,  167 
amount  awarded  to,  169 
personal  effects  free  from  arrest,  179 
right  of,  with  respect  to  control,  etc,  of  ships,  159 
shij^ng  casualty  appeals  and  rehearings, 

where  certificate  affected  by,  530,  531,  595,  596 
procedure  in,  532—535,  609,  610 
costs  of,  535 
siibstUnles,  claims  for  wages  of,  221,  510,  511,  594 

mode  of  obtaining,  221,  607 
wages, 

now  Admiralty  Division  has  jurisdiction  over,  200 — 208,  570,  593 
no  original  Admiralty  jurisdiction  in,  200 
maritime  lien  for,  208 

priority  of,  46,  218 
not  entitled  to  double  pay,  208 

or  wages  continuing  till  final  settlement,  205 
forms  in,  662,  668,  669 

decree,  615 
reference  in,  454 

form  of  claim  in,  683 

set-off  in  counterclaim  to,  683 
bill  of  costs,  731 
Mftto, 

acting  as  master,  disbursements  of,  209 
bottomry  bj',  48 

shipping  casualty  affecting  certificate,  530,  531 
appeal  by,  or  rehearing,  530,  531,  595,  596 
procedure  in,  532,  535,  609,  610 
costs,  535 

Material  man.    See  Necetsarief. 

Meaivre  of  damages,  109—120,    See  Damage. 

Mercantile  asietiors, 

in  Admiralty  Division,  442,  623,  678 

in  County  Courts  having  Admiralty  jurisdiction,  566,  576,  578 

Merehant  Shipping  Aot,  1894  (57  k  58  Vict  60),  590—605 

jurisdiction  of  High  Court  under,  how  far  assigned  to  Admiralty  Division, 

607 
colonial  legislature  may  apply  to  British  ships,  594,  603 
King's  ships  exempt  from,  603 
coll^ion  regulations  under,  100 
signals  of  cGstress,  134 

Merchant  Shipping  (Bnles  of  the  Supreme  Conrt,  Dec,  1894),  607,  60S 


768  INDEX. 

Merohant  Shippiiig  (LUbility  of  Shipownors)  Aet,  1S08  (61  ft  62  Vict.  1 4),  605 

Mtrehant  Shippiiig  (LUbility  of  Shipownorf  and  othen)  Aet,  1900  (6S  k  64 
Vict  82),  605,  606 

Military  salTage,  129 

Kinuta  book,  255,  265,  847 

Kinutei  of  Boeroos  and  Orden,  611 — 619 

MiMollaneoni  Formf ,  680—696 

MiMollaneoui  pleading!,  674—679 

Karitime  eaniei, 

what  are,  under  County  Courts  Act,  1869.. .243,  244,  578 

Monitioni, 

what  they  were,  485,  486 

not  now  issued,  485 

formerly  used  to  enforce  payment,  386 

present  practice,  485,  486 

formerly  used  to  bring  in  freight,    roceeds,  or  produce  ship's  papers, 

486,  489 
how  obtained  and  enforced,  487,  488 
orders  now  issued  for  this  purpose,  487 
against  bail,  308 
for  balance  of  claim,  where  decree  of  both  to  blame  in  damage  suit,  310 

Mortgage, 

what  passes  under,  where  ship  mortgaged,  87 
of  ship  includes  freight,  38 

Admiralty  Court  had  no  original  jurisdiction  over,  87 
jurisdiction  of  Admiralty  Division  under  Act  of  1840... 43,  559 
under  Act  of  1861...44,  570 
over  registered  mortgages,  40,  44,  570 
either  in  rem  or  in  personam,  45 
rights  and  liabilities  of  mortgagees,  87 
certificates  of  registered  mortgages,  41 

either  for  sum  specified  and  interest,  40 
or  balance  on  account  current,  40,  452 
priority  of  mortgages,  40,  46 

where  mor^ge   registered,   Court  usually  orders  sale,   and    not 

foreclosure,  44,  45 
release  of  ship  enga^^  in  beneficial  charter-|iarty,  45 
equities  considered  in  Admiralty,  45 

Court  will  look   behind   register   and   decide   according  to  real 
transaction,  45 
registered  morlgageSf  37,  40 
priority  of,  40,  46 
transfer  of,  40 
discharge  of,  41 
power  of  sale  on,  41,  42 
effect  of  registered  mortgagor's  bankruptcy,  42 
statutory  forms  of,  40 
unregistered  mortgageSf  42 
equitable  rights  under,  42 
equitable  sub-mortgage,  43 
action  oft 

forms,  indorsement  of  writ,  626 
affidavit  to  lead  warrant,  626 
statement  of  claim  by  mortgagee,  627 

against  proceeds  in  Court,  627 
where  vessel  is  bailed,  627 

defence  to,  627 
by  transferee  of  mortgage,  against  proceod.s,  628 
defence  to,  628 
claiming  possession,  629 
on  account  current  mortgages,  629 
defences  to,  630,  631 
reply  to,  631 
costs  in,  46 

minute  of  decree  in,  611 
reference  in,  452.    See  Mortgagee,  Mortgagor. 
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right  of,  to  take  possession  of  ship,  37 

to  sell  ship,  41,  42 

when  in  possession,  38,  39 

subsequent  mortgagees,  38,  41,  45 

not  in  possession,  32,  39,  46 

to  costs,  45 
lUbility  of,  39 
acts  of  mortgagor  in  possession  valid  against,  38,  45 

unless  security  prejudiced,  38,  45 

Mortgagor, 

treated  as  owner  till  mortgagee  take.s  possession  of  ship,  38 
effect  of  bankruptcy  of  registered,  42 
right  of,  to  use  ship,  39 

notion, 

in  respect  of  what  matters,  and  where  made,  500 

notice  of,  500 

form  of,  500,  692 

service  and  filing  of,  501 

affidavits  in  support  of,  501 
hearing  of,  in  Ck>urt,  502 

oi3er  upon,  502 

minute  of,  502,  503 
to  dismiss  suit^  notice  of,  form,  692 
appeal  from  inferior  Courts  by,  526,  528 
under  County  Courts  Act,  1888,  528 
for  appraisement  and  sale,  283,  284 

notice  of,  284 

affidavits  for,  285 
in  default  cases,  283,  284,  502 

Mutiny, 

crew  quelling,  not  entitled  to  salvage,  135.    And  see  Salvage. 

Hational  eharacter, 

false  assumption  of,  223,  591 

liability  to  forfeiture  for,  223,  224 
power  of  Court  to  sell  shares  of  unqualified  owners,  35,  36 
liabilities  of  ships  unrecognized  as  British,  591 

Hational  ihipi,  79,  89,  179,  225,  374,  375 

See  Damage,  Foreign  Enliitment  Act,  Mail  Ships  Exempted,  Salvage. 

Hautioal  aeseiion , 

Admiralty  Court,  Admiralty  Division,  442,  587 

fees  of,  444 
Court  of  Appeal,  545 

fees  of,  545 
County  Courts,  556,  575,  576,  587 
House  of  Lords,  554 
prsecipe  for  attendance,  689 
See  Trinity  Matters. 

Haval  Courtg, 

appeals  from,  to  Admiralty  Divisional  Court,  530,  532 
costs  of,  535 

Haval  Priie  Act,  1864  (27  &  28  Vict.  25),  573,  574 

Kavy,  Seamen  volunteering  into,  221,  510,  593,  594.    See  Subititutei. 

Keceetariei,  190—199 
what  are,  193 

money  advanced  for,  is,  194 
ship  not  liable  if  owners  not  liable,  39,  192 
liaoility  for,  of  mor^agee,  39 
ship's  agent  may  claim  for,  192 

but  not  where  ordinary  mercantile  account,  192 
material  men  claiming  for,  resort  by,  to  masters'  remedies  for  disburse- 

ments,  196,  197 
power  of  master  ordering,  to  bind  owners,192 

A.P.  49 
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Keeeuaries — continued, 
juri^iction  over, 

maritime  lien  for,  by  civil  law,  190 
possessory  lien  for,  by  common  law,  1 90 
supplied  on  high  seas,  inherent  190,  197 

bat  not  if  supplied  on  land,  190 
supplied  to  foreign  ships,  Admiralty  jurisdiction  over,  under  Act  of 
1840...191,660 
no  maritime  lien  conferred,  195 
supplied  to  British  ships  and  foreign  ships,  under  Act  of  1661... 197,  570 

no  maritime  lien  conferred,  198 
claims  for  building,  equipping,  or  repairing  ship  under  arrest,  198 

no  maritime  lien  conferred,  198 
of  County  Courts  having  Admiralty  jurisdiction,  199,  241,  574 
adicn  of, 

form  of,  indorsement  on  writ  in,  655 

affidavit  to  lead  warrant,  655,  657,  659 
statement  of  claim,  foreign  ship,  655,  656 

British  ship,  658,  659 
defence,  foreign  ship,  656,  657 
British  ship,  658 
decree  in,  615 
costs  in,  199 

priority  of  claimants  for,  iider  sese,  197 
i*eference  in,  454 

Hew  trial, 

not  in  Admiralty,  551,  552 

Orders  in  Coonoil, 

defining  area  of  Liverpool  Admiralty  District  Registry,  696 
establishing  County  Ck>urts  having  Admiralty  junsdiction,  697 — 701 
under  Mail  Ships  Act,  1891... 874,  375 

Merchant  Shipping  Act,  1894  (Collision  Regulations),  100 
life  salvage  (Prussian  slaps),  144 

Originating  inmmoni,  504.    See  Snnunoni. 

Out-port  charges, 

what  are,  477,  706 
in  damage  action,  706 
salvage  action,  724 
appeal,  730 

Paoifle  Islanders  Protection  Acte,  1878  and  1875  (35  k  36  Vict  c.  19  ; 
38  k  39  Vict.  c.  51),  236,  237 
jurisdiction  of  Admiralty  Division  under,  236,  237 
Vice- Admiralty  Courts,  237 
Australian  Courts,  237,  238 
no  damages  under,  recoverable  for  bond  fide  seizure,  237 
Treasury  may  pay  costs  of  seizure,  238 

Particulars, 

may  be  ordered,  when,  346,  353 

Paiiage  Court  of  Liverpool.    See  Liverpool  Paesage  Conrt. 
Passenger, 

luggage,  shipowners  may  limit  liability  for,  379 

not  goods  within  County  Courts  Jurisdiction  Act,  1869... 123 
not  liable  to  arrest  in  rem,  179 
salvage,  may  be  entitled  to,  136 

usual  share  where  award  made  to,  170 

Payment  into  Court, 

former  practice  as  to,  in  Admiralty  actions,  403 

present  practice  as  to,  403 

by  defendants,  403,  404 

how  signified,  404 

by  plaintiffs  in  answer  to  counterclaim,  4u4 

in  lieu  of  bail  in  actions  in  rem,  290,  299,  300.     See  Bail. 

how  made,  406 

investment  of,  407 

in  limitation  of  liability  suit,  120,  380 

of  interest  on  statutory  sum,  388 

notice  of  form,  688 
in  salvage  suits,  407 
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Tajment  out  of  Court, 

iu  Admiralty  actions,  404 
only  by  order  of  Court,  404 
entry  of  caveat  against,  404 

praecipe  for,  686 

caveat  book,  311 

where  liability  is  admitted,  405 

denied,  405 
whether  this  latter  applies  to  Admiralty,  406 
how  made,  407 
order  for,  on  judgment,  307 
how  obtained,  305,  307 

application  usually  heard  in  Court  where  priorities,  503 
poundage  on,  abolished,  608 
minute  of,  617 
after  reference,  308 
of  balance  of  proceeds  of  res,  order  for,  313 
of  proceeds  of  sale  of  res  after  judgment,  305 

Tenonal  effectf, 

may  be  sued  for  in  damage  suit  in  rem,  87 
not  arrested  in  salvage  action,  179 

Perional  injury, 

jurisdiction  of  Admiralt]^  Division  over,  76,  87 
whether  Admiralty  rule  of  division  of  loss  applicable,  97 
limitation  of  liability  for,  377,  380,  388,  697 

Petition  of  right,  12,  330,  574 

Pier, 

collision  with,  74 

in  foreign  territory,  74 
See  ]&rbour  Authoritiei. 
Pilot 

no  action  in  Admiralty  against,  for  collision,  75 

action  in  jm^smiam  against,  77 

whether  can  be  joined  in  action  in  rem^  87,  107 

not  liable  for  not  standing  by  in  collision,  105 

when  entitled  to  salvage,  138,  139 

on  board  salved  ship  does  not  relieve  salvors  from  negligence,  160 

coinpuUoryf  106 

ship  not  liable  for  negligence  of,  106 

liability  of,  in  damages,  107 

iu  case  of  tug  and  tow,  107 

costs  of  defence  of,  107,  108 
Sec  Wages. 

Pilotage 

actum  off 

form  of  indorsement  of  writ,  669 

affidavit  to  lead  warrant,  669 
statement  of  claim,  669 
defence,  670 
compidaory, 

defence  of,  in  damage  action,  must  be  specially  pleaded,  354 

Piracy  Act,  1850  (13  &  14  Vict  26),  566 

Pirates, 

Admiralty  jurisdiction,  8,  12,  566 

early  exercise  of,  2,  8,  11,  12 

piratical  seizures,  8 

causes  of  piracy,  27 
surrender  of  British  ship  to,  11 
salvage  and  bounties  on  captures  from,  12,  185,  186 
Sec  Posaeision. 

Pleading!,  341—360 

former  practice  in  Admiralty  Court,  341 

principles  of  pleading,  352,  364 

present  mode  of  pleading,  341 

damage  suits  may  be  tiicd  without  pleadings  on  preliminary  acts,  343 

49—2 
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Pleadingf, 

may  claim  declaratory  order  or  mdgment,  S45 
^neral  rale  as  to  pleadings,  S47 
in  actions  against  public  anthorities,  848,  849,  n, 
for  limitation  of  liability,  849,  n. 
claim  for  limitation  may  be  raised  by  counterclaim,  349 
statement  of  claim,  844 — 347 

contents  of,  344 

form  of,  345,  347 
defence  and  counterclaim,  347 — 851 

contents  of,  348—351 

fonn  of,  347 
counterclaim  may  bring  in  third  parties,  350 
reply,  851 

counterclaim  in,  351 

to  counterclaim,  351 
confession  of  defence,  351 

effect  on  costs,  351 
subsequent  pleadings,  351,  352 

questions  of  law  arising  on,  rany  be  disposed  of  before  heariag  of  cause,  857 
fees  oil,  702 
delivery  off 

interlocutory  orders  as  to,  84  4 

after  expiration  of  time,  342 

not  in  long  vacation  before  Oct.  1st,  842 

power  to  enlarge  time  for,  842 
or  abridge  time  for,  343 

statement  of  claim  in  action  in  rein^  343 

in  defended  action  in  personam,  343 

in  actions  in  personam  not  assigned  to  Admiralty  Division,  844 

Judicature  Act  forms  not  used,  345,  846 

costs  of  prolixity,  346 

particulars  maybe  ordered  where  acts  of  n^ligence  not  stated  in,  84$ 

defence  and  counterclaim  in  rem  and  in  personam,  347 

in  action  in  personam  where  writ  specially  endorsed,  348 

reply,  351 

confession  of  defence,  351 

subsequent  pleadings,  351,  352 
amendments, 

with  and  without  leave,  354,  355 

power  of  Court  to  make,  355 

time  for  delivery  of,  355 

long  vacation  not  counted  in  time  for,  354 

costs  of,  855 
particulars, 

further,  of  pleadings,  853 

time  for  delivery  of,  354 

of  negligence,  346 
print  iiuf, 

preliminary  nets  and  pleadings,  356 

deposit  of,  440 

for  use  of  Court,  356 

affidavit  of  value  in  salvage  cases,  357 
default  of, 

in  action  in  personam ,  357,  858 
in  rem,  359 
See  Default  of  Pleadings. 
discovery  of  doctimenls  referred  to  in,  416 
forms  of, 

in  actions,  620—674 

miscellaneous,  674 — 679 

in  references,  680 — 683 

A7id  see  Description  of  Action  required. 

Port  of  registry, 

of  British  ship,  197 

law  of,  decides  questions  relating  to  ships  where  conflict  of  law,  218,  595 

Possession,  action  of, 

original  Admiralty  jurisdiction  in,  8 
jurisdiction  of  Admiralty  Division  in,  27 
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Postetiioii;  ftotion  oi—co^iiinued. 

available  for  restitution  of  ship  piratically  seized,  27 
questions  of  title  to  sliips  dealt  witli  in,  28,  560 
order  for  delivery  of  ship  may  be  made  in,  289 

ship's  register  may  be  ordered  in,  80, 306, 819»  487 
may  be  by  equitable  or  legal  owner,  28 
against  person  wrongfully  in  possession,  27 
arrest  of  ship  in,  27 
release  of  ship  in,  802 

power  in,  to  remove  master  or  to  dispossess  summarily,  29 
between  foreign  owners,  29 
by  British  subject  against  foreign  vessel,  30 
production  of  ship's  papers  in,  30 
sale  of  ship  in,  b^  oraer  of  Court,  33 
instituted  b^  majority  of  part-owners,  31 
against  foreign  ship, 

aflSdavit  to  lead  warrant  in,  258 
indorsement  on  writ  in,  619 
forms  in, 

statement  of  claim  in.  where  no  bail,  620 
alleffln^  wrongful  sale  abroad,  620 
by  foreign  Government,  622 
by  majority  of  owners,  623 
defence  in,  621 

minute  of  appraisement  and  sale  in,  611 
of  decree  in,  611 
ship  proceeded  against  in,  may  be  bailed,  291 
foreign  ship,  291 
reference  in,  452 

Posseitory  lien, 

Admiralty  Division  may  arrest,  notwithstanding,  319 
but  will  give  effect  to,  319 

Postal  service.    Sec  Kail  Ships  Exempted. 

Poundage, 

on  money  paid  out  of  Court,  abolished,  608 

PrsBcipe.    See  Action  in  personam,  Action  in  rem. 

Preliminary  acts, 
object  of,  369 
fiUng  of,  367 
contents  of,  367,  368 
in  what  actions  required,  368 
opening  of,  369 
cause  may  be  heard  on,  without  ))]eadiugs,  343,  869 

except  where  no  appearance  entered,  369 
where  not  kno>vn  if  default,  284 
forms  of,  634—636,  638—640 

whether  interrogatories  allowed  as  to  facts  stated  in,  412, 
printing  of,  356 

Premium,  Marine  Ininrancc. 
in  bottomry,  60,  61 
in  damage,  111 
in  salvage,  153 
See  Bottomry,  Marine  Insurance. 

Presumption  of  fault, 

on  infringement  of  Collision  Regulations  under  Merchant  Shipping  Act, 

99,  100 
on  infringement  of  certain  river  regulations,  101,  102 
applied  in  cases  of  division  of  loss,  104 

Principal  registry, 

removal  of  proceedings  to,  279.     Sec  Admiralty  Begistrar,  and  IMftritt 
Bcgistry. 

Printing, 

on  nbipping  casualty  appeals  and  rehear ings,  532,  533 
on  appeals  to  Court  of  Appeal,  541,  542 
of  pleadings  in  Admiralty,  347,  356 
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Printing — continued.  • 

of  preliminary  acts,  356 

affidavits  of  value  in  salvage  cases,  357 
depositions  before  commissioner,  437 

PrioritiM,  289, 312.  See  Action  in  rem,  Xaritime  Lien,  Mortgage,  Heoeftariei* 

Privy  Conneil,  Jndieial  Committee  of; 

jurisdiction  of, 

over  appeals  from  Admiraltv  Ck)urt,  now  transferred  to  Court  of 

Appeal,  536 
Vice-Admiralty  Coarts,  12 
Cinqne  Ports  Court  of  Admiralty,  121,  555 
practice  of,  on  Admiralty  appeals,  538 

service  of  notice  of  appeal  in,  538,  540 
inhibition  pending  appeal,  542 
security  for  costs,  544 
nautical  assessors,  545 
powers  over  appeals,  547 
in  appeals  as  to  amount  of  salvage,  547,  548 
as  to  enforcing  judgments^  548,  551 
costs  of,  in  salvage,  549 
damage,  550 
reference  to  Her  Majesty's  registrar  by,  549 
PrUe, 

Connty  Courts  having  Admiralty  jurisdiction,  no  jurisdiction  in,  575 
petition  of  right  in  Admiralty,  where  question  of,  880,  574 

Prohibition, 

jurisdiction  of  Admiralty  Division  to  grant  in  Connty  Court  cause».  492 

ProoCi,  421--437 

written  evidence  formerly  sole  mode  of  proof  in  Admiralty,  421,  426 
evidence  in  contested  suits  now  generally  taken  orally,  421 

taken  in  another  action,  434 
affidavitSt 

before  whom  sworn,  433,  434 
contents  of,  432 

matters  to  be  inserted  in  jurat,  434 
scandalous  matter  may  be  struck  out,  433 
so  may  irrelevant  matter,  437 
usual  in  default  causes,  288,  289,  422 
in  limitation  of  liability  suits,  431 
in  references,  422,  431 
may  be  used  in  salviu^e  cases  to  prove  values,  431 
verifying  lighthouse  logs,  in  salvage  and  damage,  431 
general  provisions  as  to  use  of,  432 
croes-examination  where,  480,  432 
rules  as  to  filing,  435,  486 
printing  of,  486 
dtposUions, 

evidence  by,  former  practice  as  to,  421,  426,  487 

now  taken  before  examiner  in  Admiralty,  425,  427 
or  commissioner,  427 
commission,  how  obtained,  427,  428 
contents  of,  426 
preecipe  for,  form,  688 
fiUng,  435 

commissioner's,  return  of,  435 
printing,  437 
orcU  examination  of  wii/nesses, 
in  Court,  422,  560 

taken  down  by  official  shorthand  writer,  422 
.   before  Admiralty  Begistrar,  424 
District  Registrar,  425 

at  Liverpool,  425 
examiner  in  Admiralty,  425,  427,  428,  429 
commissioner,  427,  428,  560 
at  reference,  422 

taken  down  in  shorthand,  422 
practice  of,  in  Admiralty,  425,  426 
taken  before  examiners,  425,  426 
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Proolii — coiUimted. 

oral  cjtuniination  of  loUnesscs — continued. 
sabpoenas,  issue  of,  423,  424,  560 
service  of,  424 
served  on  piisoner,  423 
for  production  of  papers,  423,  560 
before  examiner,  present  mode  of  proceeding,  428 

shorthand  writer,  429 
certificate  of  examiner,  429 
objections  to  questions  recorded  by,  430 
fees  payable  to,  430 

Protest,  proeeedingi  under,  276—279.    Ami  sec  Action  in  rem. 
appearance  under,  no  leave  required  for,  277 
but  marked  by  Admiralty  Registrar,  277 
bail  may  be  given  under  protest,  where,  291 
form  of,  against  arrest  of  foreign  national  ship,  674 
petition,  677 
minute  of  Court  of  Appeal  upholding,  619 

Proziei, 

Admiralty  practice  as  to,  252,  540,  544 

Public  ftuthoritief , 

actions  against,  costs  in,  465^  466 

pleading  in,  348,  349 
tender  in,  349 
Public  officers, 

when  entitled  to  salvage,  141 

magistrates,  141 

coastguard,  141 

customs,  142 

receiver  of  wreck,  142 

salvage,  apportionment  between,  168 

PnbUc  ships,  British  or  foreign.    See  Kational  Ship,  King's  Ship. 

Be-arrest.    See  Arrest. 

Beceiver, 

appointment  of,  in  co-ownership  suit,  38,  488,  490 

in  mortgage  suit,  38 

« 

Beceiver  of  Wreck.    See  Wreck. 

Beference,  ! 

before  registrar  and  merchants,  461—463  | 

when  generally  directed,  461,  452 
minute  of  order  directing,  616 

procedure  on,  455  I 

evidence  in,  422,  431,  486,  457  I 

report  on,  468  I 

costs  of,  458  I 

procedure  on  objection  to,  460 — 463  ; 

costs  of,  463  i 

forms  in,  I 

agreement  for,  on  admission  of  liability,  687  ; 

notice  to  ^ilace  on  list  for  hearing,  689  ' 

to  take  up  report  on,  688 
Registrar's  report,  690 

notice  of  appeiEtl  a^inst  report  on  motion,  692  I 

minute  filing  admission  of  liability,  616 
of  order  confirming  report  on,  617 
of  Court  of  Appeal  ordering,  618 
precedents  of  bills  of  coste  relating  to,  706,  715,  716,  719,  721,  732.  i 

iS'^  Begistrar  and  Merchants. 

Begister,  Ship's, 

certificate  of,  power  of  Admiralty  Division  to  order  deliveiT  of.  80,  819. 
487  J     f      »        f 

formerly  monition  ordered,  487  ' 
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Eegiiter,  81iip*f — eontiniiefL 

copy  of,  usually  produceil  in  limitation  of  liability  suits,  92,  383 

must  be  that  in  lorce  at  date  of  coUision,  384 

correction  of  mistake  in,  28 

provisions  as  to  entry  and  discharge  of  mortgages  on,  40,  41 

priority  of  mortp^ages  on,  40 

effect  of,  on  nationality,  191 

power  of  Court  to  look  behind,  32,  45 

Eegiitrar,  Admiralty, 

jurisdiction  of,  to  hear  reference,  451 

in  Chambers,  503,  508,  509 
has  powers  of  surrogate,  288,  508 
jurisdiction  over  claims  for  seamen  volunteering  into  Navy,  221,  510,  511, 

607 
duties  of,  in  Court  at  hearing,  447 
summons  before,  504,  508 

application  to,  may  be  referred  to  judge  in  Chambers,  509 
sureties  to  bail  bond  may  be  cross-examined  before,  303 
costs  t&xed  by,  in  Admiralty  actions,  476 
taxes  marshal's  charges,  315,  319 

costs  in  British  Slave  Courts,  235 
discovery  may  be  oitlered  by,  at  reference,  414 
examination  of  witnesses  before,  424 
affidavits  before,  433 

injunction  or  inandamtis  not  granted  by,  489 
cannot  make  charging  order,  337 

Begiitrar,  County  Court,  575,  576 

Begistrar,  District, 
appointment  of,  254 
bail  given  before,  298 
affidavits  before,  433 
procedure  before.    See  Action  in  rem. 
examination  before,  425,  426 
fees  to  be  taken  by,  430 
issue  by,  of  subpoena,  424 

wan-ant,  257,  259,  260 
writ  in  rem,  254 

Xegiitrar  and  merchanti,  446,  451—463 

matters  of  detail  or  account  refen-ed  to,  451 
in  actions  in  pei^sonaniy  335,  336,  358 
in  rem,  308 — 310 
by  default,  289 
at  any  stage  of  suit,  451 
practice  in  Liverpool  Admiralty  District  Registiy,  452 
references  in  actions^ 

bottomry,  50,  452,  453 

costs  of,  459 
co-ownei-ship,  452 
damage,  446,  452 
costs  of,  458 

mode  of  assessing  damages  in,  109 — 120 
direct  and  cousequential  damage,  109 
total  loss  of  ship,  110 
partial  damage  of  ship.  111,  112 
interest,  113 
loss  of  freight,  118,  114 
cargo  on  ship's  account,  115 
beneficial  charter,  115 
demurrage,  115,  117 
other  instances,  117,  118 
in  respect  of  cargo,  119,  120 
damage  to  cargo,  126,  452,  453 
loss  of  market,  126 
costs  of,  459 
disbursements,  454 
limitetion  of  liability,  129,  453 
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Xegittrar  and  mbTttLMJkU'-cmtinucd. 
references  in  actions — continued, 

master's  wages  and  disbursements,  208,  217,  454 
damages  for  wrongful  dismissal,  202,  203 
liabilities  incurred  for,  211,  217 
mortgage,  452 
necessaries,  454 
possession,  452 
salvage,  154,  155,  454 
towage,  189 
wages,  220,  454 

damages  for  wrongful  dismissal,  202,  203 
costs  of,  220,  459 
references  on  appeals, 

ordered  by  Court  of  Appeal,  549 
procedure  in  references, 

procedure  where  reference  ordered,  455 
claim,  455 

affidavits  in  support  of,  455 
counter-affidavits,  455 
tender  in,  456 

notice  to  place  on  list  for  hearing,  456 
fees  of,  456 
hearing  of,  457 

accounts  and  vouchers  at,  457 
evidence  by  affidavit  or  oral  examination,  457 
shorthand  note  of,  458 
notes  of  evidence  by  registrar,  458 
report,  458 
costs  of,  458 

in  damage  suits,  458 
report,  taking  up,  460 
confirmation  of,  460 
objection  to,  460 
petition  in,  461 
answer  to  petition  in,  461 
sometimes  heard  on  motion,  460,  461 
printing  pleadings  in  objection,  461 
additional  evidence  on,  461 
hearing  petition  in,  462 
costs  of  jiroceedings  in,  463 
no  execution  on  report  till  confirmed  by  Court,  310 
forms, 

claims  in  references,  680 — 683 
notice  to  place  reference  on  list,  689 
to  take  up  report,  688 
of  appeal  against  confirmation,  692 
of  report  in  damage  cause,  690 
payment  of  reference  fees,  456 

amount  of,  chargeable,  456 

bills   of   costs  of   pi*oceeding8  before,   715,   719,    720, 
721 

Registry,  Admiralty,  255,  256,  257,  260,  311,  341,  423,  543 

Begistxy,  District.     See  Action  in  rem,  Action  in  personam,  Begiitrar, 
District  Begiitxy,  Liverpool  Admiralty  District  Registry 

Behearing, 

jurisdiction  of  Admiralty  Division  as  to,  4-19 

Belease, 

on  bail  given  or  payment  into  Court,  300 
how  obtained,  300 
efl'ect  of,  301 
of  ship,  45 

of  pergonal  effects,  262 
of  cargo,  301 
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BelMMe — anitinued. 

caveat  release  book,  811 

entry  of  and  oyerruliug  of,  802,  308 

costs  and  damages,  266,  801,  808 
Scf  Aotion  in  rem,  Arreit. 
in  possession  and  salvage  suits,  302 
restraint  action,  291 

BemoTftl, 

commission  of,  814,  816 

insurance  of  ship  removed  under,  generally  required,  317 

Beply.    See  PlMtdingt,  aiid  Description  of  Action  required, 

Beporter,  Admiralty  Court, 

certifies  judgment  of  Court,  642 

fee  on  certificate,  542 
form  of  certificate,  695 

Beipondentia.    See  Bottomry. 

Beitraint, 

inherent  and  statutory  jurisdiction  of  Admiralty  Court  in,  82 
action  of, 

who  can  bring,  81,  82,  89 

minority  of  shareholders  in  ship,  82 

resorted  to  in  matters  of  account,  34 

bail  for  safe  return  of  ship,  32,  38,  291,  296 

ship  not  released  till  bail  given,  806,  807 

judgment  in,  306 
form,  indorsement  on  writ,  623 

statement  of  claim  in,  623 

bail  bond  in,  685 

Bnlei  of  Supreme  Court,  Kerehaut  Shipping  Act,  1894... 607,  608 

Sale,  notice  of,  in  default  action  in  rem,  283 

Sale  of  iliip  and  cargo, 

jurisdiction  of  Admiralty  Division  to  order,  where  under  arrest,  288,  284, 

490 
before  hearing  in  default  actions,  288,  284 

in  other  cases,  490 
advertisements  of,  284 

order  for  sale  of  ship,  816,  447 
commission  of,  316 
how  obtained,  817 
execution  of,  817 
conditions  of,  818,  n. 
delivery  of  property  to  purchaser,  318 

of  certificate  of  registry,  819 
execution  of  bill  of  sale,  818,  819 
public  or  private  may  be  ordered,  818 
appraised  value  may  be  fixed  as  minimum,  818 
expenses  of,  319 

possessory  lien  protected  on,  319 
l>ayment  of  fees  on,  in  Admiralty  Division,  608 

where  ship  registered,  order  for,  on  transmission  to  unqualified  person,  590 
or  transfer  of,  made  under  order  of  Court,  591 
power  of  Court  to  prohibit,  591 

maritime  lien  against  ship  not  divested  by  sale  out  of  Court,  21 — 23,  85» 
216 

Salvage,  127—186 

definition  of,  127,  146,  598 
rights  of  original  salvors,  173 
subjects  of,  127,  128 

include  royal  fish,  128 
services 

to  life.    See  Life  Salvage, 
to  ship,  128,  129 
cargo,  128,  129 


INDEX.  779' 

Salvage — coiUinwd. 
services — continued, 

no  common  law  p'nrisdiction  over,  128 

nature  of,  entitlmg  to  reward,  128,  129 

most  be  rendered  to  persons  or  propei-ty  in  danger,  130 

not  necessarily  imminent  danger,  130 
precedent  request  as  bearing  on  question  of  danger,  ]  31 
risk  to  salvors  not  necessary,  131 
must  be  successful  or  contribute  to  successful  result,  131 
where  property  is  saved,  Court  will  infer  exertions  were  of  assistance*. 

132 
effect  of,  where  performed  by  express  agreement  lives  not  saveil,  132,. 

133,  134 
statutory  compensation  where  vessel  shows  distress  signals,  134 
for  assistance  rendered  by  a  ship  which  has  collided  with  another, 
184 
but  not  if  to  blame  for  collision,  158 
rendered  to  wreck,  145 

to  derelict,- 145,  146,  156 

how  rewarded,  146 
must  be  voluntary,  134 
persons  entitled  to, 

consorts,  when  entitled  to,  140 
when  crew  entitled  to  salvage,  135 
statutory  provisions  as  to  crew's  duty,  135 
when  contract  of  service  ended,  135 

King's  ship,  officers  and  crow  of,  when  entitled  to,  142,  143,  600,^ 
601,  608 
consent  of  Admiralty  necessary,  142,  600 
officers  and  crew  of,  rendering'  abroad,  143,  601 
statutory  provision  as  to  security,  143,  604 
form  of  particulars  and  bond  required  in,  604 
owner  of  ship  injured  in  collision  if  salved  can  claim  repayment  of^ 

when,  119 
when  passengers  can  claim,  136 
public  officers  cannot  claim  for  official  service,  141 
pilot,  when  entitled  to,  138 

ships  belonging  to  same  owner,  when  entitled  to,  140,  141 
tug  under  contract  to  tow,  when  entitled  to,  136,  137 
amount  of  aioardy  151 

must  be  reasonable,  151 

matters  to  be  considered  in  estimating,  151,  152 

labour  expended,  152 

by  an  agent,  152 
value  of  property  employed,  153 
loss  or  damage  sustained  by  salvors,  158 
except  in  case  of  King's  sliip,  143,  600 
risk  incurred  by  ealvors,  156 
risk  or  loss  incurred  by  deviation,  153 
loss  arising  from  detention,  154 
expenses  incurred  subsequent  to  salvage  services,  155 
steam  vessels  entitled  to  liberal,  155 

especially  those    built   and   equipped   for   rendering    salvage 
services,  155 
value  of  property  salved,  156,  157 
method  of  estimating  value  of  property,  177 

what  deductions  allowed,  177,  178 
risk  to  which  it  was  exposed,  156 
no  fixed  rule  to  regulate  amount,  157 
in  cases  of  derelict,  145,  156,  157 
misconduct  by  salvors  may  prejudice  claim,  158 

statutory  forfeiture  of,  for  improper  dealing 

with  wreck,  159 
detaining  property  from  owners,  159,  160 
allowed  in  case  of  derelict,  162,  180 
negligence  of  salvors,  160,  161 
salvors  resisting  offers  of  assistance,  161 

excluding  master  and  crew,  159,  162 
Board  of  Trade  instructions  as  to  amount  of,  152,  153, 156, 157, 168,. 
170,  175 
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Salvage— <^t/2n  ucd, 
agreement^ 

as  to  ainonnt  of  salvage  reward,  163 


by  Kii]g*s  ship,  168,  600,  603 
to  valii"" 


conditions  essential  to  validity  of,  163 
jurisdiction  of  Court  to  set  aside,  164,  165 
for  exorbitancy  or  inequitableness,  166 
right  to  salvage  does  not  depend  on  contract,  166 
proof  of,  166 
effect  of,  by  master,  167 
apportionment, 

original    and   statutory  jurisdiction  of  Admiralty  Division,   167, 

600 
amon^  public  servants  by  rules  of  public  sen* ice,  168 
principles  of,  168 
among  officers  and  crew,  169 
double  shares,  169 
passengers,  170 
fishing  boats,  170 

where  part  of  crew  only  act  as  salvors,  170 
between  owners  and  crew,  171 
where  services  mainly  consisting  in  towing,  amount  of  award  to 

owners,  172 
suuount  generally  awarded  to  masters,  169 
loss  sustained  by  shipowners,  173 
between  rival  salvors,  173 
agreement  for,  175 

by  seamen,  175,  176 

when  void  unless  equitable,  176 
itirixiiction  oveTy 

inherent,  of  Admiralty  Division  confined  to  high  seas,  143 
where  Admiralty  droits  salved,  185 
royal  fish  captured,  128 
none  over  life  salvage  claims,  130, 144 
statutory  jurisdiction  of  Admiralty  Division,  144,  598,  599,  602 

extended  within  bodies  of  counties,  144 
life  salvage,  144 
statutory  jurisdiction  over  salvage  of  property 

witiiin  United  Kingdom,  145 
bounties,  captures  from  pirates,  185 
collateral  nuestions  of  title  or  o>vnership,  177 
on    appeals    from     CJotmty     Courts    having 
Admiralty  jurisdiction,  599 
of  County  Courts  having  Admiralty  jurisdiction,  147,  148,  186 

for  summary  deteriiiiuation  of  salvage 
dis]mtes,  149 
under  Merchant  Shipping  Act,  1854...  149 

County  Courts  Admiralty  Jurisdiction  Act,  1868. ..150 

costs,  149,  150 
of  Passage  Court  of  Liverpool,  150 
of  City  of  London  Court,  150 
Merchant  Shipping  Act,  1894. ..151,  599 
Cinque  Ports  Admiralty  Court,  186,  602 

appeal  from,  121,  554 
Salvage  Commissioners,  146,  147 
appeal  from,  512,  513 
marititne  lioi/or, 

salved  property  liable  to,  178 

by  statute,  for  incidental  services,  178 

lien  enforceable  against  all  property  saved  rateably,  178,  179 

jn-operty  exempt  from  arrest  to  enforce,  179 

national  ships  and  cargoes,  179 
Government  stores  in  private  shii^a,  179 
wearing  apparel  of  master,  crew,  and  \\aA- 
sengers,  179 
priority  of,  180 
.salved  proi)erty,  right  to  retain,  180 

statutoiy  right  of  receiver,  181 

procedure  for  King's  ships,  143,  181,  600, 
601 
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Salvage — continued, 

p'ocedure  in  actions  ofj  and  appeals  as  to, 
first  instance  of  modern  soit,  8 

in  personam  as  well  as  in  rem,  180 

order  for  consolidation  in,  when  granted,  891,  392 

service  of  writ  out  of  jorisdiction,  when  allowed  in,  323 

detention  of  property  in  aid  of,  by  receiver  of  wreck,  181,  600 

evidence  in,  oy  affidavit,  to  prove  value,  431 

release  in,  302 

rules  of  pleading  in,  364 

hearing  m,  441 — 448 

reference  in,  where  property  damaged,  454 

to  ascertain  freight,  454 
judgment  in,  enforceable  by  sale  of  property  arrested,  305,  447 

by  proceedings  against  bail,  808 
fieri  faciaSf  etc.,  338 
interest  on  amount  awarded  now  granted  in,  181,  448 
minute  of  decree  awarding,  613 

upholding  tender  in,  614 
overruling,  614 
costs  of  proceedings  in  Admiralty  Division,  148,  149—151 
generally  follow  result,  181 
where  agreement  set  aside,  182 
where  proceedings  after  tender,  182 
on  salvage  appeal,  where  award  reduced,  183 
where  there  are  several  claims,  183 
bills  of,  in,  722—725,  729 
forms, 

indorsement  on  writ,  650 
affidavit  to  lead  warrant,  650 
statement  of  claim,  650,  651 
defence,  651,  652,  653 
affidavit  of  value,  686 
agreement  as  to  value,  686,  687 
power  of  appellate  Court  to  award  on  appeals,  543 
niles  of,  as  to  increasing  or  diminishing  amount  awarded,  547,  548 
practice  of  Judicial  Committee,  183,  184,  548 

as  to  costs,  549,  550 
distribution  suits,  168,  259 

appeals  in,  548 
affidavit  in,  259 
forms  in, 

indorsement  on  writ,  653 
statement  of  claim  in,  653,  654 
defence  in,  654 
And  see  Salvage,  Life. 

Salvage,  Life, 

no  action  for,  unless  res  saved,  148 
services  to  life,  130 

Admiralty  jurisdiction  over,  144,  145,  570,  598,  599 
in  British  waters  and  from  British  ships,  144 
from  foreign  ships,  145 

Board  of  Trade  may  recompense  for,  where  no  res  saved,  1 46 
liability  of  cargo  for,  145,  146 
priority  of,  over  salvage  of  property,  146 
no  action  in  personam  for,  unless  res  saved,  148 
amount  of  reward  in  cases  of,  158 
Sec  Salvage. 

Salvage,  MiUtary,  129 

Seaman, 

who  is,  for  purposes  of  Admiralty  jurisdiction,  201,  603 

contract  of  sea  service  by,  may  bie  rescinded  by  Court,  593 

discharge  of,  203 

viaticum  of,  202,  218,  475,  Add, 

wrongful  dismissal  of,  202 

salvage,  agreement  by,  as  to  apportionment,  175,  176 

statutory  prohibition  of  agreement  by,  to  abandon  or  assign,  unless 
Ciiuitable,  176 

except  where  vessels  to  be  employed  in  salvage  services,  176 
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Seaman — continued. 

raay  volunteer  into  Navy,  693 

if  received  into  Navy,  substitute's  excess  of  wages  repaid,  594 
shipowner's  claim  for  wages  paid  to  substitute  for,  510 
wages  of,  preferred  to  master's,  218 
Sec  Wages. 

Scotland, 

Admiralty  subpoena  may  be  served  in,  428,  572 

Scotland,  Admiralty  Jurisdiction  of  Courts  in,  324 
Sheriff's  Court,  824,  326 
Small  Debts  Courts,  825 

issue  and  service  of  writs  in  English  actions  in  personam  within,  823,  326 
ilisci-etion  of  Court,  324—326 

Security  for  costs. 

where  plaintiff  out  of  jurisdiction,  4S2 

foreign  Government  may  be  ordered  to  give,  482 

costs  of  counterclaim,  482 

l)overty  no  ground  for,  482 

all  seamen  suing  for  wages  formerly  bad  to  give,  483 

foreign  seamen  may  have  to  give,  483 

Seryioe,  Address  for,  263 

Session,  Court  of,  324 

Settlement  of  issues, 

by  consent  of  parties,  362 
may  be  ordered  by  Court,  362 

Ship, 

under  Admiralty  Court  Act  of  1840... 73,  74 

Act  of  1861. ..73,  74,  569 
Naval  Prize  Act,  673 
Foreign  Enlistment  Act,  586 
Merchant  Shipping  Acts,  603,  605 
arrest  of,  instructions  for,  684 
co-owner8lnp  suit,  sale  of  shares  in,  33,  34 

receiver  may  be  appointed  in,  34 
managing  owner's  duty  as  to  accounts,  34 

may  charge  commission  for  management,  34 
collision  with  j>ier,  74 

mooring  dolphin,  74 
oyster  bed,  74 
barge,  73 

pile-driving  machine  on  shore,  74 
jierson,  76 
submarine  cable,  74 
damage  without  collision,  74 
See  Damage, 
law  relating  to,  where  conflict  existing,  213,  696 
measure  of  damages  for,  in  total  loss,  110 

partial  loss.  111 

where  cost  of  repair  exceeds  value^  122 
consequential  damages,  113 — 119 
mortgage,  statutory  form  of,  meaning  of,  in,  37,  40 

See  Kortgage. 
ownership  of,  jurisdiction  of  Admiralty  Court  to  decide,  27,  28 
registered  ownership  possession,  employment  and  earnings  of,  Admiralty 
jurisdiction  over,  83,  570 
in  United  Kingdom,  application  of  Merchant  Shipping  Act, 

1894,  to,  694 
elsewhere  than  in  United  Kingdom,  594 
See  Bestraint. 
sale  of  British  ship  vested  in  un<^ualified  person,  36 

of  sliares  in  co-ownership  suit,  33,  34 
salvage  o))erations,  master's  authority  over,  169 
services  to,  127,  128,  129 
See  Salvage. 
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Ship*i  agent, 

can  sometimes  claim  for  salvage,  135 

necessaries,  192 
lend  on  bottomry,  58 
Bhip'i  papers, 

in  Admiralty  Conrt,  monition  to  produce,  30,  487 
Admiralty  Diyision  will  order  delivery  of  certificate  of  registry,  30,  319 
Ste  Begistar. 

Shipping  easnaltiei ,  appeals  and  rehearings, 

jurisdiction  given  to  Admiralty  Division  over,  17,  531,  595 
Board  of  Trade  may  order  rehearing,  595 
Colonial  Court  may  inquire  into,  and  conduct  of  officers,  595 
Rules  of  Supreme  Court,  1895,  as  to,  596,  608—610 

interpretation  clause,  609 

procedure  on  appeals,  609 

rehearings  by  onler  of  Board  of  Trade,  610 

computation  of  time,  610 

service  of  notices,  610 

repealing  clause,  610 
forms, 

notice  of  appeal,  693 

grounds  of  appeal,  694 

order  allowing,  618 

order  dismissing,  617 

costs,  535 

bill  of  costs  in,  725-727 

Shipowneri, 

assignees  of  bankrupt  may  sue,  70 

bottomry,  power  to,  47 

co-ownership,  co-owners  generally  part-owners,  not  partners,  30 

suits  betfveeu,  relating  to  employment  of  ship,  30 

matters  of  account  between,  34,  570 

damage,  may  sue  in  rein,  87 

foreign,  consent  of  foreign  Court  required  to  suit  against  foreign  ship, 

29,  30 
Foreign  Enlistment  Act,  226—228 

offences  by,  right  to  costs  and  damages  on  release  of  ship,  230 
infant,  guardian  of,  cannot  mortgage  ship,  40 
limitation  of  liability  of,  89—93,  377—388 

where  loss  of  or  damage  to  goods,  59G 

where  loss  of  life,  injury,  or  damage,  597 

on  distinct  occasions,  93,  597 

power  of  Courts  to  consolidate  claims,  597 

part-owners  to  account  in  respect  of  damages,  597 

proof  of  passengers  on  board,  598 

liability  of  owner  as  master  or  seaman  otherwise  not  affected,  598 

from  launch  of  ship  till  registration,  in  respect  of  loss  of  life,  injury, 
or  damage,  605 

measurement  of  tonnage  for,  605 

for  loss  or  damage  to  any  property,  605 
mail  ships  exempted,  79 — 81 
necessaries,  192 
X>ossession,  majority  can  arrest  ship  in  possession  of  minority,  31 

majority  can  dispossess  master,  29 

recovery  of  ship  by  possession  suit,  27 

consent  of  foreign  consul  to  suit  against  foreign  vessel,  30 
restraint,  minority  of,  can  bring  action  of  restraint,  32 
salvage,  loss  sustained  by  rendering  services  recoverable,  173 

apportionment  of  reward  to,  171,  172 

Short  delivery.    See  Damage  to  Cargo. 

Shorthand  writer,  Official, 

transcript  of  notes  in  actions  and  appeals,  422,  472,  542 

Slave  trade, 

jurisdiction  of  Admiralty  Division,  1,  2,  232 

as  to  bounties,  234 

as  to  reviewing  and  enforcing  decreed  of  other  Courts, 
234 
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Slave  trade — continued. 

jurisdiction  of  Vice- Admiralty  Courts,  282 

Colonial  Courts  of  Admiralty,  234 
over  certain  foreign  ships,  234 

costs  and  damiages  on  improper  seizure,  283 
persons  detain^  as  slaves  elsewhere  than  on   board 
ship  seized,  233 
of  Admiralty  Registrar  to  tax  costs  of  proceedings  in 
Bntish  Slave  Courts,  235 
unless  taxed  under  Colonial  Courts  of  Admiralty 
Act,  235 
burden  of  proof  in  slave  trade  suits,  235 
equipments  primdfneie  evidence  of  trade,  285 
suit  must  be  brought  within  five  years,  235 
appeals  by  Treasury  from  decrees  of  British  Slave  Courts,  236 
no  County  Courts  jurisdiction  in,  240,  575 

Solioiton, 

certain  agreenients  by,  in  Admiralty  actions  equivalent  to  order  of 

judge,  342,  509 
coste,  liabQity  of,  for,  467,  468,  475 

of  country  solicitor's  attendance  at  trial  allowed  on  taxation,  472 
delivery  to  or  service  upon,  good  upon  notice  by  party  appearing  in 

person,  842 
lien  for,  on  property  recovered,  818,  473  ' 

priority  of,  478,  474 
postponed  to  seamen's  viaiicumt  475 
personal  undertaking  by,  to  appear  in  lieu  of  bail,  266 
proctors  in  Admiralty,  252,  253 

had  to  exhibit  proxy,  252,  540,  544 
taxation  of  costs  proceeds  though  only  one  present,  477 

Special  oaf  e, 

proceeding  by,  instead  of  by  act  on  petition  and  answer,  448 
stated  by  a^eraent,  361 

by  direction  of  Court,  361 
setting  down  for  hearing,  440 

form  for,  440 
Stand  by, 

duty  of  **  person  in  charge  "  to,  in  collision,  105 
failure  a  presumption  of  fault,  105,  106 

Statement!  of  Claim.    See  Pleadingi,  and  Description  of  Action  required. 

Stay  of  proceedings, 

on  appeals  to  Court  of  Appeal,  542 
House  of  Lords,  554 

Steam  yeiiela, 

rendering  salvage  services  entitled  to  liberal  award,  155 

Stowage.    See  Damage  to  Cargo. 

Subpoena, 

in  Ailmiralty  actions,  423,  424,  428,  672 

duces  tecum,  423 

ad  testificandum,  423 

Substituted  lerrice,  329,  572 

Substitutei  for  yolunteen  into  Kavy, 

excess  of  wages  paid  to,  recoverable,  510,  594 
claim  for,  mode  of  prosecuting,  510 

certificate  or  opinion  of  r^istrar  on,  511 
appeal  from  adverse  decision  on,  511 
costs  on,  511 
Rules  of  the  Supreme  Court  as  to,  607 
form  of  claim  and  affidavit  verifying  claim  for,  692 
certificate  of  registrar,  692 
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gunmoni,  508 
•    jurisdiotion  of  judge  in  Chambers,  503 

procedure  to  obtain  order  in  Chambers,  508,  504 
issue  and  service  of,  504 
hearing  application  on,  506 

costs,  506 
adjournment  of,  507 
appeal  from  order  on,  507 
for  prohibition,  heard  in  Chambers,  503 
for  leave  to  deliver  interrogatories,  411 
for  order  to  answer,  413 

to  set  aside,  418 

Bnmmoni  for  direotioiii, 

in  actions  not  within  exclusive  Admiralty  jurisdiction,  505 
taking  out,  505 
adjournment  into  Court,  507 

Sunmoiu,  Originating,  504 
Bnretiei.     See  Bail. 

Snrrogata,  295,  425,  508,  508.    See  Regiatrar,  Admiralty, 
formerly  took  depositions,  295,  425 
default  suit  heard  by,  508 

Taxation  of  eottt  in  Admiralty  aotioni  and  appeals, 
where  and  by  whom  made,  476,  551 

jurisdiction  of  Admiralty  Division  to  review,  in  Vice- Admiralty  causes, 

483 
by  Admiralty  Registrar,  of  costs  in  British  Slave  Courts, 
284,  484 
by  Admiralty  Registrar,  815,  319,  820 
of  marshal's  charges  of  appraisement  and  sale,  815 
in  Admindty  api^als  to  tfourt  of  Appeal,  who  perform,  551 
procedure,  notice  appointing  time  for,  477 
form,  691 
certificate  of,  477 

form,  691 
where  coets  paid  out  of  any  fund,  478 
power  to  extend  or  limit  time  for,  478 
fees,  478 
objection  to,  479 

application  to  review,  479 
bill  of  costs  in,  721 
notice  by  Admiralty  Registrar  as  to,  704,  Add, 

Taxing  ol&oer,  476,  551.    See  Taxation. 

Telegraph  cable, 

collision  between  8hip  and,  75 

Tender, 

before  action,  money  must  be  brought  into  Court,  407 
in  actions,  practice  as  to,  by  act  in  Court,  407,  408 
pleading,  in  defence,  408 
costs,  where  made,  408,  409 

under  Public  Authorities  Act,  1898,  849 
may  be  made  in  registry,  409 
pronouncing  for  costs  of  reference  after,  460 
m  salvage  suit,  minute  of  decree  or  overruling,  614 

Teite  of  writ.    See  Action  in  rem. 

Third  party, 

bringing  in  of,  by  counterclaim,  850 
contribution  or  indemnity  obtainable  against,  868 
third  party  notice,  363 

issue  and  service  of,  364 
appearance  by,  365 
non-appearance  by,  365 
costs,  366 

applicable  against  co-defendant,  866 
Su  OonWntion, 

A.P,  60 
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nao  of  Admiralty  aotioni,  251,  252 

Tonnage,  878,  379,  606 

for  limitation  of  liability,  register  evidence  of,  92 
See  Limitotion  of  liabiUty. 

Towage, 

jurisdiction  of  Admiralty  Division  on  high  seas,  187 

extended  by  Act  of  1840...  187,  560 
inferior  Courts,  189,  674 
Court  will  not  entertain  claim  for  breach  of  agreement,  188 
where  contract  indivisible,  no  recovery  on  a  quarUum  meruit,  188 
duty  of  tug  and  tow  under  agreement,  188 
relation  between  them,  189 
liability  to  third  parties,  189 
when  towage  becomes  salvage,  136 — 188 
no  maritime  lien  for  ordinary,  187 
action,  form  of  indorsement  on  writ,  654 

affidavit  to  lead  warrant,  654 
costs  in,  189 
Transfer  of  oaniee, 

to  Admiralty  Division  from  inferior  Courts,  397 — 400 

by  order  of  Admiralty  Division,  397,  898 

instances  of,  898,  399 

procedure  to  obtain  order,  399 

order  for,  does  not  prejudice  questions  of  priorities, 

899 
form  of,  616 
transferred   cause    may    be    consolidated    with 

another,  399 
whether   appeal  lies   from   refusal  of  judge  to 

transfer  action,  400 
by  order  of  inferior  Court  where  cause  instituted, 
400,  401.  575 
to  County  Court  by  order  of  another  County  Court,  401,  575 
to  Cinque  Ports  Admiralty  Court  from  County  Court,  565,  578 
to  and  from  Divisions  of  High  Court,  395 
by  Lord  Chancellor's  order,  395 

by  Court  or  judge  of  Division  to  which  action  assigned,  395 
instances  before  R.  S.  C,  1883.. .396 
instances  under  B.  S.  C,  1883... 396 
of  actions  wrongly  assigned,  897 
actions  may  be  retained  in  Division  where  brought,  397 

Transfer  of  registered  ship, 

by  order  of  Court  if  ownership  unqualified,  35,  86,  590,  591 

Transfer  of  sale, 

to  Admiralty  Division  from  County  Court,  400 — 402 

on  appeal,  by  order  of  Admiralty 
Division,  nnder  1868  Act, 
s.  32.. .400,  524,  578 
on  security,  by  order  of  County 
Court,  under  1868  Act,  s.  23, 
402,  677 
Treasury, 

appeal  by,  in  slave  trade  cases,  236 

may  pay  costs  of  proceedings  under  Pacific  Islanders  Protection  Acts, 
238 

Trial,  Notice  of, 

Foreign  Enlistment  Act,  229 

in  deuiult  actions  in  rcwi,  when  given,  287 

fees  on,  287 
fonrier  Admiralty  practice,  287 
power  to  abridge  time  for,  288 

Trinity  House,  Elder  Brethren  of,  442 

attendance  of,  at  hearing  of  Admiralty  actions,  442,  443 
how  obtained,  443 
praecipe  for,  689 
prints  of  pleadings  for,  440 
lees  of,  444 
functions  of|  442,  443 
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Trinity  House,  Elder  Bretliren  of— continued. 

evidence  of  nautical  skill  and  knowledge  excluded  in  case  of  attendance 

of,  446 
at  hearing  of  appeals  from  inferior  Admiralty  Courts,  523,  587 

feen  of,  524 
on  casualty  appeals  and  rehearings,  533 

fees  of,  533 
on  objection  to  registrar's  report,  461 
at  references,  451,  457 
inspection  by,  of  ship  or  other  property,  445,  571 

Trinity  Mutera .    See  Trinity  Home,  Elder  Brethren  of. 

Trasteei,  exeonters,  etc., 
actions  in  rem  by,  250 

Tng  and  tow, 

liabilit)'  of,  for  collision,  97 

Admiralty  rule  of  division  of  loss  applicable,  96,  97 

when  tug  entitled  to  salvage  from  tow,  136 — 138 

Underwriteri,  Interyention  by,  70,  270 
Unlivery,  Conuniasion  of,  314,  315,  316 

Valne,  Affidavit  of;  in  Salvage  Actions,  431.    See  Salvage, 
form  of,  686 

Viaticum, 

awarded  to  foreign  masters  and  seamen,  202,  206,  263,  Add. 
priority  of,  475 

Vice-Admiralty  Ck>urts, 

appeals  from,  to  Admiralty  Court,  transferred  to  Judicial  Committee  of 

rrivy  Council,  12 
Admiralty  Division  may  review  taxation  of  costs  in  causes,  483,  484 
jurisdiction  under  Pacific  Islanders  Protection  Act,  237 

Slave  Trade  Acts,  232 
salvage  bond  entered  into  before,  or  to  abide  decision  of,  for  King's  ships, 

143,  601 
salvage  agreement,  181,  600 

Volunteering  into  Kavy,  206,  510,  511,  594,  607,  692.    See  Substitutes. 

Wages, 

defined,  608 

seamen  of  foreign  ships  may  sue  in  Admiralty  Court  unless  their  c  onsul 

protests,  211 
alien  enemies  may  sue  for,  on  voyage  under  licence,  213 
on  illegal  voyages  not  recoverable,  218 
jurisdictuni 

of  Admiralty  Court,  8,  200 

former  statutory  provision  regai*ding  costs  of  actions  under  50/.,  214 

did  not  inherently  extend  to  case  of  master  or  to  special  contracts, 

200,  208 
of  Admiralty  Division  over  master's  or  seamen's,  200,  201,  208 

who  are  seamen,  201 

'*  wages  earned  on  board  any  ship,"  201,  570 

includes      damages      for 
wrongful  dismissal,  202, 
203 
to  give    viaticum    of   foreign    ninsters    and 

seamen,  202,  206,  213 
over   counterclaims  by  owners  for  loss   by 
negligence    or  misconduct  of   master    or 
crew,  208 
now  statutory  lien  for  master's  wages,  208,  216 

and  disbursements,  209 
over  title  of  ships  in,  560 
when  where  claim  does  not  exceed  50Z.,  215,  593 
over  claims   by  owners  for  obtaining  sub- 
stitutes for  seamen  volunteering  into  the 
Navy,  221 
to  rescind  contiuct  of  service,  593 
of  Cinque  Ports  Admiralty  Court,  214 

of  County  Courts  having  Admiralty  jurisdiction,  214,  241,  574 
of  City  of  London  Court  and  Liverpool  Passage  Courts,  214,  240, 246 
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WagM — continued, 
maritime  lien  for, 

in  case  of  seamen,  200 — 216 
masters,  208,  216 
disbursements,  209,  216 
where  ship  foreign,  lex/ori  decides,  218 
not  destroyed  by  sale  or  mortgage  of  ship,  216 
priority  of,  217,  218 
master's  postponed  to  seamen's,  218 
not  lost  by  fruitless  proceedings  in  personam,  218 
in  case  of  bankruptcy  of  shipowner,  219 
waiver  of,  219 
procedure  in  action  of, 

must  be  brought  within  six  yeani,  220 

against  foreign  ship,  notice  given  to  consul,  258 

and  nationality  of  ship  stated  in  affidavit  to  lead  warrant,  268, 659 
by  seamen,  costs,  220 
references  to  registrar  and  merchants,  220,  454 

costs  of;  459 
forms,  indorsement  on  writ,  659 
notice  to  foreign  consul,  659 
affidavit  to  lead  warrant,  659—662 
statement  of  claim,  foreign-going  ship,  664,  665 

home  trade  ship,  668 — 666 
claiming  damages  for  wrongful  dismiaaal,  665 

viaticum,  664 
defence  admitting,  667 

alleging  misconduct  and  desertion,  667 
minute  of  decree  in,  615 
by  master,  costs  in,  220 

former  statutory  restriction  as  to,  214 
costs,  220, 221 

bill  of  costs  in,  781 
form  of  affidavit  to  lead  warrant,  662 
statement  of  claim,  668 

by  administrator,  668 
defence  and  counterclaim  to,  669 
claim  in  reference,  688 

set-off  and  counterclaim  to,  684 
And  see  DiibnrMmtnti. 
rights  and  remedies  for, 

under  Merchant  Shipping  Acts,  208 

discharge  before  one  month's  wages  earned,  208 
sums  recoverable  as  wages,  204 

for  delay  in  pajrment,  double  pay  in  case  of  home  trade  ships,  204 
continuation  of  wages  until  settlement  in  case  of  foreign-going 

ships,  204,  205 
master  not  entitled  to  these,  204, 205.*210 
wages  and  effects  of  deceased  seamen,  205 
maintenance  and  passage  home  of  seamen  belonging  to  British 
ship  transferred  abroad,  205 
or  of  seamen  left  behind  abroad  or  shipwrecked,  205 
of  seamen  volunteering  into  the  Navy,  206 
compensation  for  provisions  of  bad  quality,  206 
expeuHes  of  medical  attendance,  206 
of  seamen  hurt  or  ill,  or  when  ill,  not  provided  with  proper 

medicines,  food,  or  anti-scorbutics,  206 
wages  during  incapacity  to  perform  duty,  caused  by  seaman's 

wilful  act  or  default,  not  recoverable,  206 
medical  expenses  of  seamen  borne  by  consul  or  Crown  recover- 
able as  wages,  206 
forfeitures  and  d^uccions  from  wages, 

expenses  of  illness  caused  by  seaman's  own  wilful  neglect  or 

default,  206 
refusal  to  work,  206 

expenses  of  prosecuting  and  convicting,  207 
deseition,  207 
misconduct,  207 
power  of  master  to  disrate,  207 
failure  of  exertions  to  save  ship  or  cargo,  207 
clothes,  etc,  supplied,  208 
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Wamuit.    See  Action  in  rem,  Arrest. 
Withdrawal  of  came,  440 

Witnettes.    See  Proofi. 
costs  of,  472 
expenses  of,  703 

Wreck,  145, 146,  159,  185,  698.     See  Salvage. 

Wreck,  CommiMioner, 

appeals  from,  530—585 
See  Shipping  Camaltiee. 

Wreck,  Beeeiver  of, 

when  entitled  to  salvage,  142 

may  detain  property  in  certain  cases,  181,  600 

Wreek,  Semoyal  of,  119,  680 

Wreck,  Unclaimed, 

disputed  title  to,  598 

Writ  of  inmmoni, 

action  in  personam,  321 

issne  of,  for  service  within  jurisdiction,  821 

without  jurisdiction,  321 

in  what  coses,  328 
discretion .  of  Court  as  to 
Scotch  and  Irish  cases, 
324 
leave  for,  how  obtained,  825 
how  directetl  and  entitled,  322 
contents  of,  322 
indorsements  on,  822 
writ,  service  of,  out  of  juiisdiction,  822,  828 

service  of  notice  of,  out  of  jurisdiction,  821,  325 

order  for  service,  how  obtained,  327 
specially  indorsed,  judgment  on,  885 
in  actions  of  limitation  of  liability,  878 
action  in  re7)i,  249 

how  directed  and  entitled,  250 
indoi-sements  t>n,  252 
contents  of,  253 
issue  of,  258,  254 
signed  copy  of,  256 
concurrent  writs,  256 
renewal  of,  256 
forms  of  indorsements, 
bottomry,  631 
co-own erehip,  624 
damage,  633 
damage  to  cargo,  (647) 
distribution  of  salvage,  (658) 
foreign  enlistment,  673 
forfeiture,  670 
limitation  of  liability,  643 
mortgage, -626 
necessaries,  655 
pilotage,  669 
(lossession,  619 
restraint,  623 
salvage,  650 
towage,  654 
wages,  659 


THE  END. 

BRADBURY,  AONEW,  &  CO.  LD.,  PRINTERS,  LONDON  AND  TONBRIDGE. 
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